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746.016

GENERAL PROVISIONS

746.005 Trade practices exempted from
prohibitions. Nothing in this chapter shall
apply to wet marine and transportation in-
surance or prohibit any of the following
practices:

(1) In the case of life insurance policies,
paying bonuses to policyholders or otherwise
abating their premiums in whole or in part
out of surplus accumulated from nonpartic-
ipating insurance, provided that any such
bonuses or abatement of premiums shall be
fair and equitable to policyholders and for
the best interests of the insurer and its pol-
icyholders;

(2) In the case of industrial life insurance
policies, making allowance to policyholders
who have continuously for a specified period
made premium payments directly to an office
of the insurer, in an amount which fairly re-
presents the saving in collection expense;

(3) Readjustment of the rate of premium
for a group life or health insurance policy
based on the loss or expense experience
thereunder, at ‘the end of the first or any
subsequent policy year, which may be made
retroactive only for such policy year;

(4) Extension of credit for payment of
premiums without any service charge or in-
terest by the insurer or agent for a period of
not more than 90 days after the end of the
month in which the policy becomes effective;

(56) Practices authorized pursuant to ORS
733.220 and 733.230;

(6) The issuing of life or health insurance
policies on a salary savings, bank draft, pre-
authorized check or payroll deduction plan
or similar plan at a reduced rate reasonably
related to the savings made by use of such
plan; or

(7) The issuing of life or health insurance
policies at rates less than the usual premium
rates for such policies, or using modifications
of premium rates based on amount of insur-
ance, if such issuance or modification does
not result in reduction in premium rates in
excess of savings in administration and issu-
ance expenses reasonably attributable to
such policies. {Formerly 736.825; 1983 c.740 §254]

748,010 {Amended by 1961 c.256 §1; 1967 c.359 §507;
renumbered 743.7021

746015 Discriminations; noncompli-
ance; hearing. (1) No person shall make or
permit any unfair discrimination between in-
dividuals of the same class and equal expec-
tation of life, or between risks of essentially
the same degree of hazard, in the availability
of insurance, in the application of rates for
insurance, in the dividends or other benefits
payable under insurance policies, or in any

other terms or conditions of insurance poli-
cies.

(2) Discrimination by an insurer in the
application of its underwriting standards or
rates based solely on an individual’s physical
handicap is prohibited, unless such action is
based on sound actuarial Brinciples or is re-
lated to actual or reasonably anticipated ex-
Perience. For purposes of this subsection,
physical handicap” shall include, but not be
limited to, blindness, deafness, hearin% or
sgeaking impairment or loss, or partial loss
of function of one or more of the upper or
lower extremities.

(3) Discrimination by an insurer in the
application of its underwriting standards or
rates based solely upon an insured’s or ap-
plicant’s attaining or exceeding 65 years of
age is prohibited, unless such discrimination
is clearly based on sound actuarial principles
or is related to actual or reasonably antic-
ipated experience.

(4) If the director has reason to believe
that an insurer in the application of its
underwriting standards or rates is not com-
plying with the requirements of this section,
the director shall, unless the director has
reason to believe the noncompliance is
willful, give notice in writing to the insurer
stating 1n what manner such noncompliance
is alleged to exist and specifying a reason-
able time, not less than 10 days after the
date of mailing, in which the noncompliance
may be corrected. .

(5)(a) If the director has reason to believe
that noncompliance by an insurer with the
requirements of this section is willful, or if,
within the period prescribed by the director
in the notice required by subsection (3) of
this section, the insurer does not make the
changes necessary to correct the noncompli-
ance specified by the director or establish to
the satisfaction of the director that such
specified noncompliance does not exist, the
director may hold a hearing in connection
therewith. Not less than 10 days before the
date of such hearing the director shall mail
to the insurer written notice of the hearing,
specifying the matters to be considered.

(b) If, after the hearing, the director finds
that the insurer's application of its under-
writing standards or rates violates the re-
quirements of this section, the director may
issue an order specifying in what respects
such violation exists and stating when,
within a reasonable period of time, further
such application shall be prohibited. If the
director finds that the violation was willful,
the director may suspend or revoke the cer-
tificate of authority of the insurer.

(6) Affiliated workers’ compensation in-
surers having reinsurance agreements which
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result in one carrier ceding 80 percent or
more of its workers’ compensation premium
to the other, while utilizing different work-
ers’ compensation rate levels without objec-
tive evidence to support such differences,
shall be presumed to be engaging in unfair

discriminatioh. [1967 c.359 §568; 1977 c.331 §1; 1979
¢.140 §1; 1987 ¢.676 §2; 1987 c.884 §53]

746.018 Discrimination in issuance of
burglary, theft, robbery or casualty. poli-
cies prohibited. (1) In cities of 300,000 or
more, and except as provided in subsection
(3) of this section, no insurer shall make or
permit any unfair discrimination between
risks of essentiall{ the same degree of hazard
in the issuance of burglary and theft or rob-
bery insurance policies or casualty insurance
policies which insure against liability to per-
sons arising out of the use or control of real
oi' personal property other than motor vehi-
cles.

(2) Property insured or persons insured
a?ainst liability arising out of use or control
of real or personal property other than motor
vehicles, if comparable in other respects in
exposures to the peril insured against, shall
not be deemed to be of different hazard solely
because of the geographic location of the
property or the place of residence or business
of the person to be insured.

(3) Notwithstanding subsection (1) of this
section an insurer may make or permit dis-
crimination between risks of essentially the
same degree of hazard in the issuance of in-
surance policies described in subsection (1)
of this section if the insurer, at the time of
the discrimination, insures a percentage of
the similar risks at least equaF to the ratio
that its premiums for the respective line of
business as reported in the annual statement
reﬂuired by ORS 731.574 for the second pre-
ceding calendar year bears to the total pre-
mium for the same line of business as
reported by all insurers in the annual state-
ments required by ORS 731.574 for the sec-
ond preceding calendar year, within a square
one mile on each side centered upon the lo-
cation of the property, insurance in regard
to which the insurer declines to issue. [1971
¢.522 §2; 1873 c.9 §11

746020 [AMended by 1965 ¢.610 §13; repealed by
1967 ¢.359 §704)

746.025 Securities or other contracts
as inducement to insurance. No person
shall sell, agree or offer to sell, or give or
offer to give, directly or indirectly in any
manner whatsoever, shares of stock, secun-
ties, bonds, special or advisory board con-
tracts or agreements of any form or nature
promising returns and profits as an induce-
ment to insurance. No insurer engaging in
or permitting its representatives to engage in
such practices in this or any other state may

be authorized to do business in this state.
[Formerly 739.535]

746.030 [Amended by 1961 ¢.256 §2; 1967 ¢.359 §508;
renumbered 743.705)

746.035 Inducements not specified in
policy. Except as otherwise expressly pro-
vided by the Insurance Code, no person shall
permit, offer to make or make any -contract
of insurance, or agreement as to such con-
tract, unless all agreements or wunder-
standings by way of inducement are plainly
e grgss'ls(ﬁd in the policy issued thereon. (1967
C.

746.040 [Amended by 1961 ¢.256 §3; repealed by 1967
¢.359 §704]

746.045 Rebates. No person shall per-
sonally or otherwise offer, promise, allow,
give, set off, pay or receive, directly or indi-
rectly, any rebate of or rebate of part of the
premium payable on an insurance policy or
the agent’'s commission thereon, or earnings,
profit, dividends or other benefit founded,
arising, accruing or to accrue on or from the
policy, or any other valuable consideration
or inducement to or for insurancé on any
domestic risk, which is not .specified in the
policy. [1967 ¢.359 §571)

746.050 [Amended by 1961 ¢.256 §4; repealed by 1967
¢.359 §704)

746.055 Title insurance commissions,
rebates and discounts. With respect to title
insurance, no commissions, rebates or dis-
counts shall be paid, allowed or permitted to
any person having an interest in or lien upon

real property which is the subject of the title

insurance involved, or to any person acting
for or on behalf of a person wit?x such an in-
terest or lien. (Formerly 748.086]

746.060 [Repealed by 1961 ¢.256 §5]

746.065 Personal or controlled insur-
ance. (1) As used in this section, “personal
or controlled insurance” means insurance
covering an insurance agent or:

(a) The spouse of the insurance agent,
the employer of the insurance agent or the
employer’s spouse, or any group of employees
under a group policy issued to the employer
of the insurance agent;

(b) Any person related to the insurance
agent, to the spouse of the insurance agent,
to the employer of the insurance agent or to
the employer’s spouse within the second de-
gree by blood or marriage; )

(c) If the employer of the insurance agent
is a corporation, any person directly or indi-
rectly owning or controlling a majority of
the voting stock or controlling interest in
such corporation;

(d) If the employer of the insurance agent
is a partnership or association, any person
owning any interest in such partnership or
association;
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-(e) If the agent is a corporation, any per-
son directly or indirectly owning or control-
ling a majority of the wvoting stock or
controlling interest in the agent, and any
corporation which is likewise directly or in-
directly controlled by the person who so di-
rectly or indirectly controls the agent; or

(f) If the agent is a corporation, any cor-
%oration making consolidated returns for
nited States income tax purposes with any
corporation described in paragraph (e) of this
subsection. .

(2) If premiums on personal or controlled
insurance transacted by an agent payable in
one calendar year exceed the premiums or
with respect to life and health insurance
twice the premiums, on other insurance
transacted by the agent payable in the same
year, the receipt of commissions upon the
excess is an unlawful rebate. '

(3) This section shall not apply to an in-
dividual licensee who:

(a) Is licensed during all of such calendar
year individually as an agent;

(b) During such calendar year conducts
an individual agency business, not being des-
ignated -to exercise the (fowers conferred by
an agent’s license issued to any firm or cor-
poration nor owning any interest in any firm
or corporation transacting an insurance
agency or brokerage business;

(c) Has been continuously licensed in
some manner as an insurance agent, broker
or solicitor, and has been active as such, for
at least 25 years; and

(d) Is at least 65 dyears of age at the be-
ginning of such calendar year.

(4) This section does not apply to the
writing, issuing or soliciting by a seller of
personal property of insurance covering the
personal property sold by the seller on an
mstallment contract whereunder the title to
the property is reserved by the seller.

(5) This section shall not apply to an
agent, whether an individual, firm or corpo-
ration, if:

(a) The agent is controlled or owned b
a nonprofit professional association and of-
fers professional liability and related busi-
ness and. personal umbrella or excess liability
insurance exclusively to members of the as-
sociation; and ]

(b) The primary function of the .associ-
ation is other.than marketing insurance.
[1967 ¢.359 §573; 1987 ¢.774 §147; 1989 ¢.701 §73] .

748.070 [Repealed by 1961 c¢.256 §5).

746.075 Misrepresentation generally.
In the offer or sale of any insurance, directly
or indirectly, or in connection with any in-
ducement or attempted inducement, directly

746.085
or indirectly, of any insured or person with
ownership rights under an issued life insur-

ance policy to lapse, forfeit, surrender, as-
sign, effect a loan against, retain, exchange
or convert the policy, no person shall:

(1) Make, issue, circulate or cause to be
made, issued or circulated, any estimate, il-
lustration, circular or statement misrepre-
senting the terms of any policy issued or to
be issued or the benefits or advantages
therein or the dividends or share of surplus
to be received thereon;

(2) Make any false or misleading repre-
sentation as to the dividends or share of
surplus previously paid on similar policies;

(3) Make any false or misleading repre-
sentation as to the financial condition of any
insurer, or as to the legal reserve system
upon which any life insurer operates;

(4) Use any name or title of any policy
or class of policies misrepresenting the true
nature thereof;

(5) Employ any device, scheme, or artifice
to defraud;

(6) Obtain money or property by means
of any untrue statement of a material fact or
any omission to state a material fact neces-
sary in order to make the statement made, in
light of the circumstances under which it
was made, not misleading; or

(7) Engage in any other transaction,
practice or course of business which operates
as a fraud or deceit upon the purchaser, in-
sured or person with policy ownership-rights.
[1967 ¢.359 §574)

746.080 [Amended by 1967 c.359 §509; renumberéd
743.708)

746,085 Regulating replacement of life
insurance; comgensation ‘of agents. In ad-
dition to all other powers of the director
wi;:h respect thereto, the director may issue
rules:

(1) Requiring persons who replace, or of-
fer or propose to replace, existing life insur-
ance, to leave with the policyholder written,
signed and dated statements which fully and
correctly compare the terms, conditions and
benefits of an existing policy gith'the pro-
posed policy; and ! .

(2) Limiting the commission or compen-
sation :payable to an agent on account of a
life insurance policy that provides a non-
forfeiture value sold to replace an existing
life insurance- policy that provides a non-
forfeiture value to the commission or com-
Eensation the agent would have received if

oth the replaced and the replacement in-
surance .policies had been carried by the in-
surer which issues the replacement policy.
(1967 ¢.359 §575; 1971 ¢.231 §35)

.746.090 [Repealed by 1967 c.359 §704)
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746.100 Misrepresentation in insurance
aﬁ)plications or transactions. No person
shall make a false or fraudulent statement
or representation on or relative to an appli-
cation for insurance, or for the purpose of
obtaining a fee, commission, money or bene-
fit from an insurer or agent. [Formerly 736.460]

746.110 False, deceptive or misleading
statements. No person shall make, publish,
disseminate, circulate, or place before the
public, or cause, directly or indirectly, to be
made, published, disseminated, circulated, or
placed before the public, in a newspaper,
magazine or other publication, or in the form
of a notice, circular, pamphlet, letter or
poster, or over any radio or television sta-
tion, or in any other way, an advertisement,
announcement or statement containing an
assertion, representation or statement wit
respect to the business of insurance or with
respect to any person in the conduct of the
insurance business, which is untrue, decep-
tive or misleading. [Formerly 736.608]

746.120 Ilegal dealinﬁ in premiums.
No person shall willfully collect any sum as
premium or charge for insurance which is
not then provided, or is not in due course to
be provided subject to acceptance of the risk
by the insurer, under an insurance policy is-
sued by an insurer in conformity to the In-
surance Code. {1967 ¢.359 §579]

746.130 “Free” insurance as induce-
ment to sale or rental of property pro-
hibited; exceptions; charges in
accordance with filed rates. (1) No insurer
shall participate in any plan to offer or effect
in this state, as an inducement to the pur-
chase or rental by the public of any property
or services, any insurance for which there is
no separate charge to the insured. No person
shall arrange the sale of any such insurance.

(2) Subsection (1) of this section does not
apply to:

(a) Home protection insurance or other
insurance offered as a guarantee of the per-
formance of property and designed to protect
the purchasers or users of such property;

(b) Title insurance; or

(¢) Credit life or credit health insurance
as defined in ORS 743.371.

(3) The charge for any insurance inci-
dental to the purchase or rental by the pub-
lic of any property or services shall be in
accordance with rates on file with the direc-

tor. (1967 c.359 §580; 1969 ¢.336 §16; 1981 ¢.247 §20; 1993
¢.265 §91

746.140 Sale of life insurance with se-
curities; written proposal; application of
securities law, (1) Every insurer or agent
soliciting an offer to buy or selling life in-
surance in correlation with the sale of secu-

rities shall furnish the prospect with a clear
and unambiguous written proposal prior to
the signing of the application by the appli-
cant.

(2) The written proposal shall be dated
and signed by the insurance agent, or by the
insurer if no glgent is involved, and left with
the prospect. The written proposal shall be
on a form which has been filed with the di-
rector. If a sale is made of both life insur-
ance and securities, a duplicate copy of the
written proposal left with the buyer shall be
retained by the insurer for a period of not
less than three years.

(3) Each such proposal shall:

(a) State the name of the insurer in
which the life insurance is to be written;

(b) State that the prospect has the right
to purchase the life insurance only, the se-
curities only or both the life insurance and
the securities;

(c) Contain no misrepresentations or
false, deceptive or misleading words, figures
or statements;

(d) State all material facts without which
the proposal would have the ct‘aipacity or
tendency to mislead or deceive; an :

(e) Set forth all matters pertaining to life
insurance, including premium charges, sepa-
rately from matters not pertaining to fife in-
surance.

(4) This section shall not be construed to
affect the application of any other provision

of law concerning or regulating securities.
[Formerly 739.562]

746.145 Workers’ compensation insur-
ance; combination of grou%of employers;
8 ose; conditions. (1) Notwithstanding

RS 737.346, but subject to all other rate
filing requirements of ORS chapter 737, an
insurer may combine for dividend purposes
the experience of a group of employers cov-
ered for workers’ compensation insurance by
the insurer, subject to applicable rules
adopted by the director, if:

(a) All the employers in the group are
members of an organization.

(b) The employers in the group constitute
at least 50 percent of the employers in the
organization, unless the number of covered
workers in the group exceeds 500, in which
case the employers in the group must con-
stitute at least 25 percent of the employers
in the organization.

(c) The grouping of employers is likely to
substantially improve accident prevention,
claims handling for the employers and reduce
expenses.

(2) This section does not apply to an or-
ganization of employers for which organiza-
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746.182

tion a workers’ compensation policy was
lawfully issued before October 4, 1977. The
guaranty contract required by ORS 656.419
shall contain for each employer covered
thereby the information required by ORS
656.419 (2). When an employer becomes an
insured member of the organization the in-
surer shall, within 30 days after the date in-
sured membership commenced, file a notice
thereof with the Workers’ Compensation
Board. [1977 c.405 §3; 1983 c.706 §3; 1990 c.1 §5)

746.150 Other insurance; combination
of experience of group of persons or
risks; )i» ose; conditions. (1) For prop-
erty, inland marine, casualty or surety in-
surance, an insurer may combine for
dividend purposes the experience of a group
of persons or risks any of which are within
this state, except for workers’ compensation
insurance done in compliance with ORS
746.145 and subject to rules adopted by the
director. :

(2) The director shall make reasonable
rules regarding such dividend groupings as
an aid to the effectuation and enforcement
of the Insurance Code. Such rules shall have
as their purpose the prevention of misrepre-
sentation, unfair discrimination and other
unfair trade practices, and may among other
things require that:

(a) Such a grouping comprises substan-
tially homogeneous risks.

(b) The organization under the auspices
of which such a grouping is made has been
in existence for at least two years and was
formed for purposes other than that of ob-
taining insurance.

(c) A substantial improvement in loss
prevention or claims handling will be a likely
result of such a grouping.

(d) Information regarding eligibility for
participation in the grouping and the system
for allocation of dividends among the partic-
ipants be filed with the director.

. (3) An insurer shall not unfairly discrim-
inate in the allocation of dividends among
the participants in such a dividend grouping.

(a) The system for allocation of dividends
among the participants may provide for allo-
cation at a fixed percentage of premiums, or
may provide for variations in the percentage
of premiums paid as dividends, or may pro-
vide for other variations in determining the
amounts of dividends allocated to partic-
ipants. The variations may be based on loss
or expense factors or on other reasonable
considerations, such as risk size, risk lo-
cation or industry or trade hazard classifica-
tion, that have a probable effect on losses or
expenses.

(b) Failure to apply in a consistent man-
ner the dividend afl%cation system -specified
in an insurer’s dividend declaration shall be
rima facie evidence of unfair discrimination.
1977 c.405 §4; 1983 ¢.706 §4)

746,155 A l{)éicability of ORS 746.145
and 746.150. (‘F 746.145 and 746.150 do not
apply to groupings or combinations of per-
sons or risks by way of common ownership
or common use and control as permitted un-
der ORS 737.346. (1977 c.405 §2]

746.160 Practices injurious to free
competition. Except as otherwise expressly
provided by law, no person, either within or
outside of this state, directly or indirectly,
shall enter into any contract, understanding
or combination with any insurer or manager,
agent or representative thereof for the pur-
pose of, nor shall any such persons or insur-
ers, jointly or severally do any act or engage
in any practice for the purpose of:

(1) Controlling the rates to be charged,
or, the commissions or other compensations
to be paid, for insuring any risk or class of
risks in this state;

(2) Discriminating against or differentiat-
ing from any insurer, manager or agent, by
reason of the plan or method of transacting
business or the affiliation or nonaffiliation
with any board or association of insurers,
managers, agents or representatives; or

(3) Doing anything which is detrimental
to free competition in the business or
mgurious to the insuring public. [Formerly
736.615]

: 746.170 {Formerly 736.705; repealed by 1977 ¢.742
§9

746.180 Designation of property in-
surer by lender prohibited. It is the policy
of this state that its citizens have the right
of free choice in the procurement of insur-
ance and that, accordingly, no lender shall
designate an insurer or insurance agent from
which a borrower may procure the insurance
required by the loan or sales agreement on

the property securing the indebtedness.
[Formerly 736.715]

746.182 Notice by certain financial in-
stitutions prior to sale of insurance pol-
icy. (1) Prior to selling any "policy of
insurance, other than a policy for a class of
insurance referred to in subsection (2) of this
section, any agent that is a banking institu-
tion or savings bank as defined in ORS
706.005, or a corporation, all or part of the
stock of which is held by a banking institu-
tion, a bank holding company as defined in
ORS 715.010, or a savings or stock savings
bank shall give the following separate notice
in writing to the purchaser in at least
10-point type: ’
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‘ NOTICE
- (Check applicable boxes)

[ ] : (Name of
institution or savings bank) is a licensed in-
surance agent under Oregon law. You are
not required to purchase any insurance from
(Name of insti-
tution or savings bank) as a condition of ob-
taining any service from
(Name of institution or savings bank) or en-

gaging in any other transaction
with._ _ _ (Name of institution or
savings bank).

[ ] The (Name of
corporation licensed as an agent) is owned in
whole or in part by

_ (Name of insti-
tution, savings bank or stock savings bank)

or (Name of bank
holding company) which also
owns — : (Name of insti-

tution, savings bank or stock savings bank).

You are not required to purchase any insur-
ance from (Name of corpo-
ration licensed as an agent) as a condition
of obtaining any service from or engaging in
any other transaction with the above named
banking institution, bank holding company,
savings bank or stock savings bank.

Purchaser hereby acknowledges receipt of a
copy of this notice.

Purchaser’s signature Date

~{Y1*

_ (2) The requirement under subsection (1)
of this section does not apply to any policy
for livestock insurance, mortgage insurance,
fnotor vehicle physical damage insurance,
«credit life insurance, credit health insurance,
credit insurance or lender’s property insur-
ance, as these classes of insurance are de-
g%ibed in ORS 744.115. (1987 c.846 §18; 1989 c.701

746.185 Definitions for ORS 746.185 to
746.211. As used in ORS 746.185 to 746.211,
“lending institution” means:

(1) A banking institution as defined in
ORS 706.005;

(2) A national bank authorized to do
business in this state;

(3) A corporation that transacts savings
and loan business under articles of incorpo-
ration issued by this state;

(4) A corporation that transacts savings
and loan business in this state under au-
thority to do so issued under federal law;

(5) A credit union organized under and
subject to ORS chapter 723;

(6) A federal credit union located in this
state; or

(7) A bank holding company subject to
the provisions of ORS chapters 706 to 716 or
section 2 of the Bank Holding Company Act
of 1956 (12 U.S.C. 1841), as amended. [1977
¢.742 §2; 1985 ¢.762 §189]

) 746.190 [Formerly 736.725; repealed by 1977 c.742

746.191 Right of borrower to select
fro(rerty insurer; notice to borrower. A
en in% institution which solicits insurance
on real or personal property must explain to
the borrower in prominently displayed writ-
ing that insurance related to a loan or credit
extension may be purchased from an insurer
or agent of the borrower’s choice, subject
only to the lending institution’s right to re-
ject a s'iven insurance policy or insurer as
provided in ORS 746.195 (2). Compliance with
the notice provided for in section 106 of the
Truth in Lending Act (15 U.S.C.) shall be

considered compliance with this section. [1977
c.742 §3]

746,195 Insurance on property secur-
ing loan or credit; certain practices by
lending institutions prohibited. A lending
institution shall not:

(1) Solicit the sale of insurance for the
protection of real or personal property after
a person indicates interest in securing a loan
or credit extension, until the lending institu-
tion has agreed to make the loan or credit
extension;

(2) Unreasonably reject an insurance
policy furnished by the borrower for the pro-
tection of the property securing the loan or
credit. A rejection shall not be considered
unreasonable when it is based on reasonable
standards, uniformly applied, relating to the
extent of coverage required and the financial
soundness and the services of an insurer.
The standards shall not discriminate against
any garticular type of insurer, nor shall the
standards call for rejection of an insurance
policy because the policy contains coverage
in addition to that required in the credit
transaction;

(3) Require that any Dborrower,
mortgagor, purchaser, insurer or agent pay
a seﬂarate charge in connection with the
handling of any insurance policy required as
security for a loan or credit extension, or pay
a separate charge to substitute the insurance

olicy of one insurer for that of another.
his subsection does not apply to the interest
that may be charged on premium loans or
premium advancements under the terms of
the loan or credit document;’

(4) Require any procedures or conditions
of an insurer or agent not customarily re-
quired of insurers or agents that are affil-

1993-56-338



TRADE PRACTICES

746.230

iated or in any other way connected with the
lending institution;

(5) Refuse to accept a written binder is-
sued by an agent as proof that temporary in-
surance exists covering the real or personal
property that is the subject matter of, or se-
curity for, a loan or extension of credit, and
that a policy of insurance will be issued
covering that property. A written binder is-
sued by an agent or insurer covering real or
personal property that is the subject matter
of, or security for, a loan or extension of
credit shall be effective until a policy of in-
surance is issued in lieu thereof, including
within its terms the identical insurance
bound under the binder and the premium
therefor, or until notice of the cancellation
of the binder is received by the borrower and
the lending institution extending credit or
offering the loan. When a lending institution
closes on a binder under ORS 742.043, the
agent or insurer issuing the binder shall be
bound to provide a policy of insurance,
equivalent in coverage to the coverage set
forth in the binder, within 60 days from the
date of the binder. The provisions of this
subsection do not apply when prohibited by
federal or state statute or regulations; or

(6) Use or disclose to any other insur-
ance agent, other than the original agent,
the information relating to a policy of insur-
ance furnished b{ a borrower unless the ori-
ginal agent fails to deliver a policy of
msurance within 60 days prior to expiration
to the lending institution without first pro-
curing the written consent of the borrower.
(1977 c742 §4; 1987 c.916 §10]

. 746200 [Formerly 736.735; repealed by 1977 c.742

746.201 Lending institution to obtain
required property insurance when bor-
rower does not. Nothing contained in ORS
746.185 to 746.205 shall prevent a lending in-
stitution from placing insurance on real or
personal property when the mortgagor, bor-
rower or purchaser fails to provide required
insurance under the terms of the loan or
credit document. {1977 c742 §5)

746.205 ORS 746.185 to 746.205 not ap-
plicable to certain policies of insurance.
Nothing contained in ORS 746.185 to 746.205
applies to credit life, credit health or acci-
dental death and disability insurance. [1977
¢.742 §6]

o 746210 (Formerly 736.745; repealed by 1977 c.742

746.211 ORS 746.185 to 746.195 not ap-
plicable to bank holding companies. ORS
746.185 to 746.195 do not apply to a bank
holding company which, on or before Janu-
ary 1, 1977, owned, controlled or had power
to vote not more than 20 percent of any class

of voting securities of another lending insti-
tution. [1977 c.742 §7; 1987 ¢.916 §11)

746220 Debtor's option in furnishing
credit life or credit health insurance.
When credit life insurance or credit health
insurance, as defined in ORS 743.371, is re-
quired as additional security for any indebt-
edness, the debtor shall, upon request to the
creditor, have the option of furnishing the
required amount of insurance through exist-
ing policies of insurance owned or controlled
bg' the debtor or of procuring and furnishing
the required coverage through any author-
ized insurer. [Formerly 739.615)

746.222 Prohibition on referral of em-
ployee to Medical Insurance Pool. (1) Ex-
cept as provided in subsection (2) of this
section, no insurer or licensee under the In-
surance Code shall refer an individual em-
gloyee to the Oregon Medical Insurance

ool, established under ORS 735.600 to
735.650, for coverage offered by the pool or
arrange for the emfployee to applﬁ to the pool
for the purpose of separating the employee
from health insurance benefits offered or
provided in connection with the employee’s
employment.

(2) Subsection (1) of this section does not
apply to a referral or arrangement for appli-
cation of an individual employee whose em-
Ployer emgloys fewer than three employees.
1993 ¢.130 §

746225 (1975 c.469 §2; repealed by 1979 c.140 §3)

746.230 Unfair claim settlement prac-
tices. (1) No insurer or other person shall
commit or perform any of the following un-
fair claim settlement practices:

(a) Misrepresenting facts or policy pro-
visions in settling claims;

(b) Failing to acknowledge and act
promptly upon communications relating to
claims;

(c) Failin§ to adopt and implement rea-
sonable standards for the prompt investi-
gation of claims;

(d) Refusing to pay claims without con-
ducting a reasonable investigation based on
all available information;

(e) Failing to affirm or deny coverage of
claims within a reasonable time after com-
pleted proof of loss statements have been
submitted;

(f) Not attempting, in good faith, to
promptly and equitably settle claims in
which liability has become reasonably clear;

(g) Compelling claimants to initiate liti-
gation to recover amounts due by offering
substantially less than amounts ultimately
recovered in actions brought by such claim-
ants;
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(h) Attempting to settle claims for less
than the amount to which a reasonable per-
son would believe a reasonable person was
entitled after referring to written or printed
advertising material accompanying or made
part of an application;

(i) Attempting to settle claims on the ba-
sis of an application altered without notice
to or consent of the applicant;

() Failing, after payment of a claim, to
inform insureds or beneficiaries, upon re-
quest by them, of the coverage under which
payment has been made;

(k) Delaying investigation or payment of
claims by requiring a claimant or the physi-
cian of the claimant to submit a preliminary
claim report and then requiring subsequent
submission of loss forms when both require
essentially the same information;

(L) Failing to promptly settle claims un-
der one coverage of a policy where liability
has become reasonably clear in order to in-
fluence settlements under other coverages of
the policy; or

(m) Failing to promptly provide the
proper explanation of the basis relied on in
the insurance policy in relation to the facts
or applicable law for the denial of a claim.

(2) No insurer shall refuse, without just
cause, to pay or settle claims arising under
coverages provided by its policies with such
frequency as to indicate a general business
practice in this state, which general business
practice is evidenced by:

",' (a) A substantial increase in the number
of complaints against the insurer received by
the Department of Consumer and Business
Services;

(b) A substantial increase in the number
of lawsuits filed against the insurer or its
insureds by claimants; or

(c) Other relevant evidence.

(3Xa) No health maintenance organiza-
tion, as defined in ORS 750.005, shall unrea-
sonably  withhold the grantin of
participating provider status from a class of
statutorily authorized health care providers
for services rendered within the lawful scope
of practice if the health care providers are
licensed as such and reimbursement is for
services mandated by statute.

(b) Any health maintenance organization
that fails to comply with paragraph (a) of
this subsection shall be subject to discipline
under ORS 746.015.

(¢) This subsection does not apply to
group L)ractice health maintenance organiza-
tions that are federally qualified pursuant to
Title XIII of the Health Maintenance Organ-
iﬁ]ation Act. [1967 ¢.359 §588a; 1973 c.281 §1; 1989 c.594

746.240 Undefined trade practices
injurious to public prohibited. No person
shall engage in this state in any trade prac-
tice that, although not expressly defined and
prohibited in the Insurance Code, is found by
the director to be an unfair or deceptive act
or practice in the transaction of insurance
that is injurious to the insurance-buying
public. [1967 ¢.359 §589; 1973 ¢.281 §2]

746250 [1967 ¢.359 §590; repealed by 1973 ¢.281 §3]

746.260 Driving record not to be con-
sidered in issuance of motor vehicle in-
surance. (1) Except as provided in
subsection (4) of this section, when an indi-
vidual applies for a policy or a renewal of a
policy otP casualty insurance providing auto-
mobile liability coverage, uninsured motorist
coverage, automobile medical payments cov-
erage or automobile physical gamage cover-
age on an individually owned passenger
vehicle including pickup and panel trucks
and station wagons, an insurer shall not
consider either the employment driving re-
cord or the nonemployment driving record of
the individual in determining whether the
policy will be issued or renewed or in deter-
mining the rates for the policy. An insurer
shall not cancel such policy or discriminate
in regard to other terms or conditions of the
policy based upon the employment driving
record or the nonemployment driving recor
of the individual.

(2) As used in this section, “employment
driving record” and “nonemployment driving
record” mean the employment driving record
and nonemployment driving record described
in ORS 802.200.

(3) This section is not intended to affect
the enforcement of the motor vehicle laws.

(4) An insurer may use the abstract of
the individual’'s nonemployment driving re-
cord as authorized under ORS 746.265. (1973
¢.113 §2; 1979 c.662 §2; 1983 ¢.338 §969; 1987 c.5 §6]

746.265 Purposes for which abstract
of nonemployment driving record may be
considered. (1) Subject to subsection (2) of
this section, when an individual applies for
a policy or a renewal of a policy of casualty
insurance providing automobile liability cov-
erage, uninsured motorist coverage, automo-
bile medical payments coverage or
automobile physical damage coverage on an
individually owned passenger vehicle includ-
ing pickup and panel trucks and station
wagons, the insurer may consider the ab-
stract of the nonemployment driving record
of the individual under ORS 802.220 for the
following purposes:

(a) For the purpose of determining
whether to issue or renew the individual's
policy.
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(b) For the purpose of determining the
rates of the individual’s policy.

(2) For the purposes specified in sub-
section (1) of this section, an insurer issuing
or renewing a policy described in subsection
(1) of this section shall not consider any:

(a) Accident or conviction for violation
of motor vehicle laws that occurred more
than three years immediately preceding the
apf)lication for the policy or renewal of the
policy;

(b) Diversion agreements under ORS
813.220 that were entered into more than
three years immediately preceding the appli-
cation for the policy or renewal of the policy;
or

(c) Suspension of driving privileges pur-
suant to O 809.280 (7) or (9) if the sus-
ension is based on a nondriving offense.
1987 c.5 §5; 1989 ¢.853 §1; 1991 ¢.860 §7)

746.270 Use of past investment or
predicted future investment experience in
sale of variable life insurance policies. No
person shall make or use in the offer or sale
of a variable life insurance policy any illus-
trations of benefits payable that include
projections of past investment experience
into the future or predictions of future in-
vestment experience. This section is not in-
tended to prohibit use of hypothetical
assumed rates of investment return to illus-
trate possible levels of benefits. [1973 c.435 §26]

746.275 Definitions for ORS 746.275 to
746.300. As used in ORS 746.275 to 746.287
and 746.300:

(1) “Adjuster” means a person authorized
to do business under ORS 744.505 or 744.515.

(2) “Motor vehicle liability insurance
policy” means an insurance policy which
provides automobile liability coverage, unin-
sured motorist coverage, automobile medical
payments coverage or automobile physical
damage coverage on motor vehicles, but does
not include any insurance policy:

(a) Covering garage, automobile sales
agency, repair shop, service station or public
parking place operation hazards; or

(b) Issued principally to cover personal
or premises lability of an insured, even
though such insurance may also provide
some incidental coverage for liability arising
out of the ownership, maintenance or use of
a motor vehicle on the premises of such in-
sured or on the ways immediately adjoining
such premises.

(3) “Motor vehicle body and frame repair
shop” means a business or a division of a
business organized for the purpose of effect-
ing repairs to motor vehicles which have
been physically damaged. [1977 ¢.785 §11

Note: 746.275 to 746.300 and 746.991 were enacted
into law by the Legislative Assembly but were not
added to or made a part of ORS chapter 746 or any se-
ries therein by legislative action. See Preface to Oregon
Revised Statutes for further explanation.

746280 Designation of particular mo-
tor vehicle repair shoY by insurer pro-
hibited. An insurer shall not require that a
particular person -make the repairs to the
insured’s motor vehicle as a condition for
recovery by the insured under a motor vehi-
cle liability insurance policy. (1977 ¢.785 §2]

Note: See note under 746.275.

746.285 Notice of prohibition in motor
vehicle repair shops; size; location. A per-
son operating a motor vehicle body ‘and
frame repair shop shall display in a conspic-
uous place in the shop a sign in bold -face
type in letters at least two inches high read-
ing substantially as follows:

PURSUANT TO OREGON INSURANCE
LAW, AN INSURANCE COMPANY MAY
NOT REQUIRE THAT REPAIRS BE MADE
TO A MOTOR VEHICLE BY A PARTIC-
ULAR PERSON OR REPAIR SHOP.

[1977 ¢.785 §3)
Note: See note under 746.275.

746.287 Insurer requirement of instal-
lation of aftermarket crash part in vehi-
cle, (1) Without the consent of the owner of
the vehicle, an insurer may not require, di-
rectly or indirectly, that a motor vehicle
body and frame repair shop supply or instajl
any aftermarket crash part unless the part
has been certified by an independent test fa-
cility to be at least equivalent to the part
being replaced.

(2) For purposes of this section, an
aftermarket crash part is at least equivalent
to the part being replaced if the aftermarket
crash part is the same kind of part and is at
least the same quality with respect to fit,
finish, function and corrosion resistance.
[1987 ¢.622 §3)

Note: See note under 746.275.

746289 Insurer offer of crash part
warranty. Any insurer which offers a motor
vehicle insurance ipolicy that provides cover-
age for repair of the vehicle shall make
available to its insured a crash part warranty
for crash parts not made by the original
equipment manufacturer as described in ORS
73262%%2 when the insured requests one. (1987
C. .

Note: See note under 746.275. :
746.290 Notice of prohibition in poli-

cies and by adjusters. (1) An adjuster es-
tablishing loss under a motor vehicle liability -
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insurance policy shall advise the insured of
the provisions of ORS 746.280.

(2) Every motor vehicle liability insur-
ance policy issued in this state after Decem-
ber 31, 1977, and any extension or renewal
after that date of a policy issued before that
date shall be accompanied by a statement in
clear and conspicuous language approved by
the director of:

(a) The rights and responsibilities of the
insured when a claim is submitted; and

(b) The provisions of QRS 746.280. (1977
¢.785 §41

Note: See note under 746.275.

746.292 Motor vehicle repair shops;
invoices; estimates; warranties; prohib-
ited practices. (1) All work done by a motor
vehicle body and frame repair shop shall be
recorded on an invoice and shall describe all
service work done and parts supplied. If any
used parts are supplied, the invoice shall
clearly state that fact. If any component sys-
tem installed is composed of new and used
parts, such invoice shall clearly state that
fact. One copy of the invoice shall be given
to the customer and one copy shall be re-
tained by the motor vehicle body and frame
repair shop.

(2) Before commencing repair work and
upon the request of any customer, a motor
vehicle body and frame repair shop shall
make an estimate in writing of the parts and
labor necessary for the repair work, and
shall not charge for the work done or parts
supplied in excess of the estimate without
the consent of such customer.

(3)(a) If crash parts to be used in the re-
pair work are supplied by the original equip-
ment manufacturer, the parts shall be
accompanied by a warranty that guarantees
the customer that the parts meet or exceed
standards used in manufacturing the original
equipment.

(b) If crash parts to be used in the repair
work are not supplied by the original equip-
ment manufacturer, the estimate shall in-
clude a statement that says:

This estimate has been prepared based on
the use of a motor vehicle crash part not
made by the original equipment manufac-
turer. The use of a motor vehicle crash part
not made by the original equipment man-
ufacturer may invalidate any remaihing war-
ranties of the original equipment
manufacturer on that motor vehicle part.
The person who prepared this estimate will

provide a copy of the part warranty for crash
parts not made by the original equipment
manufacturer for comparison purposes.

(4) No motor vehicle body and frame shop
may:

(a) Supply or install used parts, or any
component system composed of new and used
parts, when new parts or component systems
are or were to be supplied or installed.

(b) Supply or install, without the owner's
consent, any aftermarket crash part unless
the part has been certified by an independent
test facility to be at least equivalent to the
part being replaced. For purposes of this
paragraph, an aftermarket crash part is at
least equivalent to the part being replaced if
the aftermarket crash part is the same kind
of part and is at least the same quality with
respect to fit, finish, function and corrosion
resistance.

(c) Charge for repairs not actually per-
formed, or add the cost of repairs not actu-
ally to be performed to any repair estimate.

(d) Refuse any insurer, or its insured, or
their agents or employees, reasonable access
to any repair facility for the purpose of in-
specting or reinspecting the damaged vehicle
during usual business hours.

(5) As used in ORS 746.287 and this sec-
tion, “aftermarket crash part” means a motor
vehicle replacement part, sheet metal or
plastic, that constitutes the visible exterior
of the vehicle, including an inner or outer
panel, is generally repaired or replaced as
the result of a collision and is not supplied

by the original equipment manufacturer.
{1977 c.785 §5; 1987 c.622 §1]

Note: See note under 746.275.

746.295 Proof and amount of loss un-
der motor vehicle liability policies; deter-
mination by insurer. Nothing in ORS
746.275 to 746.300 or 746.991 shall prohibit
an insurer from establishing proof of loss re-
quirements for motor vehicle liability insur-
ance policies, investigating and determining
the amount of an insured’s loss through its
agents or employees or negotiating with any
g)(ﬁrson for the repair of such loss. [1977 ¢.785

Note: See note under 746.275.

746.300 Liability of insurers and motor
vehicle repair shops for damages; attor-
ney fees. insured whose insurer violates
ORS 746.280 or 746.290, or a customer whose
motor vehicle body and frame repair shop
violates ORS 746.292, may file an action to
recover actual damages or $100, whichever
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is greater, for each violation. Any person
who brings an action under this section may
also recover costs, necessary disbursements
and reasonable attorney fees at trial and on
a‘?peal as determined by the court. [1977 c.785
§7, 1981 c.897 §102

Note: See note under 746.275.

746.305 Rules. The director may ad%
rules to carry out the provisions of O
746.275 to 746.300 and 746.991. [1987 c.622 §5)

Note: 746.305 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 746 or any series therein by legislative
action, See Preface to Oregon Revised Statutes for fur-
ther explanation.

746307 [1989 c.947 §4; renumbered 743.724 in 1991]

746.308 Violation of provisions regard-
ing totaled vehicles as violation of Insur-
ance Code. An insurer that violates ORS
819.014 or 819.018 shall be considered to have
violated a provision of the Insurance Code.
{1991 ¢.820 §7]

Note: 746.308 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 746 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

UNAUTHORIZED INSURANCE

746.310 Representing or aiding unau-
thorized insurer prohibited; agent liable
to insured. (1) No person shall in this state
directly or indirectly with respect to domes-
tic risks act as agent for or otherwise trans-
act insurance for any insurer not then
authorized to transact such insurance in this
state.

(2) In the event of failure of any unau-
thorized insurer to pay any claim or loss
within the provisions of such insurance pol-
icy, any insurance agent who assisted or in
any manner aided in the procurement of such
insurance policy knowing it to be procured
through an unauthorized insurer shall be li-
able to the insured for the full amount of the
claim or loss.

(3) This section does not apply to:

(a) Matters authorized to be done by the
director under ORS 746.320 to 746.360.

(b) Insurance written under a surplus
line license in compliance with ORS 735.400
to 735.495.

(c) Any transaction with respect to rein-
surance when transacted by an insurer duly
authorized by its state of domicile to transact
the class of insurance involved.

(d) A licensed adjuster or attorney at law
representing such an insurer from time to
time in such occupational or professional ca-
pacity. 1967 ¢.359 §591; 1969 ¢.336 §17; 1987 ¢.774 §140;
1991 ¢.810 §27)

746.320 Service of process equivalent
to personal service on unauthorized for-
eign or alien insurer. (1) When an unau-
thorized insurer does any of the acts
sgeciﬁed in . subsection (2) of this section in
this state, by mail or otherwise, the doing of
such acts shall constitute an appointment by
such insurer of the director, and the succes- .
sor in office, as its lawful attorney upon
whom all process may be served in any ac-
tion begun by or on behalf of an insured or
beneficiary and arising out of policies of in-
surance between the insurer and persons re-
siding or authorized to do business in this
state. Subject to subsection (4) of this sec-
tion, the doing of any such act shall signify
the insurer’s consent that service of process
upon the director is of the same legal force
and effect as personal service of process
upon such insurer within this state,

(2) The acts referred to in subsection (1)
of this section are:

(a) Issuing or delivering policies of in-
surance to persons residing or authorized to
do business in this state.

(b) Soliciting applications for policies of
insurance from such persons. :

(c) Collecting premiums, membership
fees, assessmeqts or other considerations un-
der policies of insurance from such persons.

(d) Any other transaction of business
arising out of policies of insurance with such
persons. :

(3) Service of process upon the director
shall be made by delivering to and leaving
with the director, or with any clerk on duty
in the office, two copies of such process. Im-
mediately after service of process, the direc-
tor shall send one of such copies to the
defendant insurer at its principal office. The
director shall keep a record of all processes
served upon the director under this section.

(4) Service of process in the manner pro-
vided in this section gives jurisdiction over
the person of an insurer provided:

(a) Notice of such service and a copy of
the process are sent by registered mail or by
certified mail with return receipt by the
plaintiff, or the attorney of the plaintiff, to
the defendant insurer at its principal office
within 10 days after the date of service; and

(b) The defendant insurer’s receipt, or
receipt issued by the post office with which
the letter is registered or certified, showing
the name of the sender of the letter and the
name and address of the person to whom the
letter is addressed and an affidavit of the
plaintiff, or the attorney of the plaintiff,.
showing compliance with this section are
filed with the clerk of the court in which the
action against such insurer is pending on or
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before the date on which such insurer is re-
quired to appear, or within such further time
as the court may allow.

(5) Nothing contained in this section
shall limit or abridge the right to serve any
‘process upon an insurer in any other manner
then })ermitted by law. (Formerly 736252, 1991
¢.249 §71]

746.330 Judgment by default after ser-
vice of process under ORS 746.320. Until
the expiration of 30 days from the date of
filing an affidavit of compliance under ORS
746.320, no plaintiff or complainant shall be
entitled to a judgment by default in any ac-
tion in which service of process is made in

the manner provided in such section.
[Formerly 736.254]

746.340 Conditions to be met by de-

fendant unauthorized insurer before fil-
ing motions or pleadings. (1) Except as
rovided in subsection (3) of this section, be-
ore any unauthorized insurer may file or
cause to be filed any motion or pleading in
an action started against it by service of
process in the manner provided in ORS
746.320, the defendant insurer shall either:

(a) Procure a certificate of authority to
transact insurance in this state; or

(b) Deposit cash or securities or file a
bond with good and sufficient sureties, ap-
proved by the court, with the clerk of the
court in which such action is pending in an
amount, fixed by the court, sufficient to se-
cure the payment of any judgment which
may be entered in such action. However, the
court may in its discretion make an order
dispensing with such deposit or bond where
the insurer makes a showing satisfactory to
such court that the insurer maintains in a
state of the United States funds or securities,
in trust or otherwise, sufficient and available
to satisfy any final judgment which may be
entered 1n such action.

(2) The court may order such postpone-
ment as may be necessary to give such in-
surer reasonable opportunity to comply with
subsection (1) of this section and to prepare
its defense in such action.

(3) Nothing in ORS 746.320 to 746.360
shall be construed to prevent a defendant
unauthorized insurer from filing a motion to
set aside service of process made in the
manner provided in ORS 746.320 on the
ground that such insurer has not done an
of the acts described in subsection (2) of suc
section. [Formerly 736.256]

746350 Attorney fee allowable to
plaintiff. In any action against an unau-
thorized insurer in which service of process
was made in the manner provided in ORS
746.320, if, prior to the commencement of the
action, demand is made by the plaintiff or

the attorney of the plaintiff upon such in-
surer for payment in accordance with the
terms of the insurance policy and the insurer
does not make such payment, and if it ap-
pears to the court that failure to make such
payment was vexatious and without reason-
able cause, the court may allow to the
plaintiff reasonable attorney fees at trial and
on appeal and include such fees in any judg-
ment that may be rendered in such action.
Failure of an insurer to defend any such ac-
tion shall be deemed prima facie evidence
that its failure to make such payment was

vexatious and without reasonable cause.
[Formerly 736.258; 1981 ¢.897 §103)

746.360 Exceptions to application of
unauthorized insurer service of process
law. ORS 746.320 to 746.360 do not apply to
an action against an unauthorized insurer
arising out of any policy of:

(1) Reinsurance or wet marine and
transportation insurance;

(2) Insurance effected in comﬁleiance with
1())RS) 744.305 to 744.405 (1985 Replacement
art);

(3) Insurance against legal liability aris-
ing out of ownership, operation or mainte-
nance of any property having a permanent
situs outside the state; or

(4) Insurance against loss of or damage
to any %roperty having a permanent situs
outside this state, where such policy contains
a provision designating the director or a
bona fide resident of this state as the insur-
er's lawful attorney upon whom all process
may be served in any action begun by or on
behalf of an insured or beneficiary and aris-
ing out of policies of insurance between the
insurer and persons residing or authorized to
do business 1n this state. [Formerly 736.260]

746.370 Records of insureds. In order
that the director may effectively administer
ORS 746.310 to 746.370, every person for or
by whom insurance has been placed with an
unauthorized insurer shall, upon the direc-
tor’s order, produce for examination all poli-
cies and other documents evidencing the
insurance, and shall disclose to the director
the amount of premiums paid or agreed to be
paid for the insurance. {1967 ¢.359 §597)

PREMIUM FINANCING

746.405 Definitions for ORS 746.405 to
746.530. As used in ORS 746.405 to 746.530,
unless the context requires otherwise:

(1) “Premium finance agreement” means
an agreement by which an insured or pro-
spective insured promises to pay to a pre-
mium finance company or to its assignee the
amount advanced or to be advanced under
the agreement to an insurer or to an insur-
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ance agent or broker in payment of premi-
ums on an insurance policy together with a
service charge. No mortgage, conditional sale
contract or other security agreement cover-
ing property which authorizes the lienholder
to pay or advance premiums for insurance
with respect thereto shall be deemed to be a
premium finance agreement.

(2) “Premium finance company” means a
person engaged in the business of entering
into premium finance agreements with in-
sureds or of acquiring such premium finance
agreements from insurance agents, brokers
or other premium finance companies. [1969
¢.639 §21

748415 [1969 ¢.639 §3; repealed by 1993 ¢.265 §14)

746.420 [1989 ¢.700 §22; repealed by 1993 ¢.265 §14]

746,422 Inquiries from director to pre-
mium finance company. In the manner
provided in ORS 731.296, the director may
address inquiries to a premium finance com-
pany, and a premium finance company shall
reply to such inquiries. [1993 c.265 §11]

746.425 Applicability of ORS 746.405 to
746.530. ORS 746.405 to 746.530 do not apply
to:

(1) Any insurer authorized to transact
business in this state who finances insurance
premiums on domestic risks with a service
charge no greater than that provided in ORS
746.485 and 746.495;

(2) Any bank, trust company, savings and
loan association, credit union or other lend-
ing institution authorized to transact busi-
ness in this state that does not possess or
acquire any right, title or interest with re-
spect to the insurance policy for which the
premiums are financed other than in the
proceeds’ thereof in the event of loss;

(3) The inclusion of a charge for insur-
ance in connection with an installment sale
in accordance with ORS 83.010 to 83.840 and
83.990; or

(4) Agents financing only their own ac-
counts and whose aggregate charge for fi-
nancing does not exceed one and one-half
percent per month on the outstanding bal-
ance. (1969 c.639 §4; 1981 c.412 §221]

746.435 [Amended by 1969 ¢.639 §5; 1971 c.231 §36;
1989 ¢.700 §19; repealed by 1993 ¢.265 §14)

746.445 (1969 c.639 §6; 1989 c.700 §20; repealed by
1993 c.265 §14]

748455 [1969 c.639 §7; 1971 c.231 §37; repealed by
1993 ¢.265 §14] :

746.460 [1989 ¢.700 §23; repealed by 1993 ¢.265 §14]

" 746.465 Records required of licensees;
form; inspection. (1) Every premium fi-
nance comFany shall maintain records of its
premium finance transactions and the re-
cords shall be open to examination and in-
vestigation by the director. The director may

.at any time require the company to bring

such records as the director may direct to
the director’s office for examination.

(2) Every premium finance company shall
preserve its records of such premium finance
transactions, including cards used in a card
sKstem, for at least three years after making
the final entry in respect to any premium fi-
nance agreement. The preservation of re-
cords in photographic form shall constitute
gg)mpliance with this requirement. [1969 c.639

746.470 Prohibition against interfering
with premium financing recommenda-
tion. No insurer shall interfere in any way
with the right of any person soliciting or
procuring an application for its insurance
policies to recommend to an insured any
premium finance company. [1983 ¢.239 §5]

746.475 Premium finance agreements;
contents; form; deliver%'; notice to in-
s}tlxrﬁr. (1) A premium finance agreement
shall:

(a) Be dated, signed by the insured or by
any person authorized in writing to act in
behalf of the insured, and the printed portion
thereof shall be in at least eight-point type;

(b) Contain the name and place of busi-
ness of the insurance agent negotiating the
related insurance policy, the name and resi-
dence or the place of business of the insured
as specified gy the insured, the name and
place of business of the premium finance
company to which ﬁayments are to be made,
a description of the insurance policies in-
volved and the amount of the premium
therefor; and

(c) Set forth the following items where
applicable:

(A) The total amount of the premiums.
(B) The amount of the downpayment.

(C) The principal balance (the difference
between items (A) and (B)).

(D) The amount of the service charge.

(E) The balance dpaBable by the insured
(sum of items (C) and (D)).

(F) The number of payments required, the
amount of each payment expressed in dollars,
and the due date or period thereof.

(2) The items set out in subsection (1)(c)
of this section need not be stated in the se-
quence or order in which they appear in
such paragraph, and additional items may be
included to exglain the computations manfe'z in
determining the amount to be paid by the
insured.

(3) The premium finance company or the

insurance agent shall deliver to the insured,
or mail to the insured at the address shown
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in the agreement, a complete copy of the
agreement.

(4) A premium finance company shall
ve notice of its financing to the insurer not
ater than the 30th day after the date the
premium financing agreement is received by
the premium finance company. A notice
given under this subsection shall be effective
whether or not the insured’s policy number

is set forth in the notice. [1969 c.639 §9; 1971 ¢.231
§38; 1983 ¢.239 §31

746,485 Repulation of service charge
for premium financing; method of com-
putation; prepayment. (1) A premium fi-
nance company shall not charge, contract
for, receive, or collect a service charge other
than as permitted by ORS 746.405 to 746.530.

(2) The service charge is to be computed
on the balance of the premiums due (after
subtracting the downpayment made by the
insured in accordance with the premium fi-
nance agreement) from the effective date of
the insurance coverage, for which the premi-
ums are being advanced, to and including the
date when the final payment of the premium
finance agreement is payable.

(3) The service charge shall not exceed
interest at a rate authorized under this sub-
section plus an additional charge of 10 per-
cent oF the amount financed or $50,
whichever amount is less, per premium fi-
nance agreement. The additional charge need
not be refunded upon cancellation or prepay-
ment. The rate of interest charged by a pre-
mium finance company on the amount of
financed premium shall not exceed the nomi-
nal annual rate of five percentage points in
excess of the discount rate, and any sur-
charge thereon, on 90-day commercial paper
in effect at the Federal Reserve Bank in the
Federal Reserve District which includes
Oregon on the effective date of the insurance

coverage or 18 percent, whichever is greater.

(4) Any insured ma f)repay the premium
finance agreement in fﬂl at any time before
the due date of the final payment. In such
event the unearned interest shall be re-
funded. The amount of any such refund shall
be the total amount of interest due on the
agreement less the interest earned to the in-
stallment date nearest the date of payment,
computed by applying the actuariar method
based on the annual percentage rate set forth

on the premium finance agreement. (1969 c.639
$10; 1971 ¢.231 §39; 1983 ¢.239 §1)

746,495 Delinquency charges regu-
lated. (1) A premium finance agreement may
provide for the payment by the insured of a
delinquency charge for any payment that is
in default for a period of 10 days or more.
Such charge may be made for each month or
fraction thereof that the payment is in de-

fault. The amount of such charge may be a
minimum of $1 and as a maximum shall be
subject to the following limits:

(a) For delinquent payments of less than

$250, five percent of the payment or $5,
whichever is less; or

(b) For delinquent payments of $250 or
more, two percent of the payment.

(2) If a payment default results in the
cancellation of any insurance policy listed in
the agreement, the agreement may provide

for the payment by the insured of a cancel-
lation charge of $5, less any delinquency
charges imposed in respect to the payment in

default. [1969 c.639 §11)

746505 Cancellation of policy by pre-
mium finance companYl; notice re&\;‘ired;
effective date of cancellation. (1) en a
premium finance agreement contains a power
of attorney enabling the premium finance
company to cancel any insurance policy or
policies listed in the agreement, the insur-
ance policy or policies shall not be canceled
by the premium finance company unless such
cancellation is effectuated in accordance
with this section.

(2) Not less than 10 days’ written notice-
shall be mailed to the insured of the intent
of the premium finance company to cancel
the insurance policy unless the default is
cured within such 10-day period. A copy of
such notice shall also be mailed to the in-
surance agent indicated on the premium fi-
nance agreement.

(3) After expiration of such 10-day period,
the Eremium finance company may thereafter

in the name of the insured cancel such in-
surance policy or Pohaes by mailing to the
insurer a notice of cancellation, and the in-

surance policy shall be canceled as if such
notice of cancellation had been submitted by
the insured, but without requiring the return
of the insurance policy or policies. The pre-
mium finance company shall also mail a no-
tice of cancellation to the insured at the
last-known address of the insured and to the
insurance agent indicated on the premium
finance agreement.

(4) All statutory, regulatory and contrac-
tual restrictions providing that the insurance
policy may not be canceled unless notice is
given to a governmental agency, mortgagee,
or other third party shall apply where can-
cellation is effected under t?xe provisions of
this section. The insurer shall give the pre-
scribed notice on behalf of itself or the in-
sured to any -governmental agency,
mortgagee, or other third party on or before
the second business day after the day it re-
ceives the notice of cancellation from the
premium finance company and shall deter-
mine the effective date of cancellation taking
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into consideration the number of days’ notice
required to complete the cancellation. (1969
¢.639 §12; 1983 ¢.239 §2]

746.515 Return of unearned premiums
on cancellation. (1) Whenever a financed
insurance policy is canceled, the insurer who
has been notified as provided in ORS 746.475
(4) shall return whatever gross unearned
premiums are due under the insurance policy
to the premium finance company for the ac-
count of the insured or insureds not later
than the 30th day after the date of cancella-
tion. If the insurer elects to return the pre-
mium through the agent, the agent shall
transmit the unearned premium to the pre-
mium finance company within the 30-day pe-
riod. The insurer, on written notice of any
failure of the agent to transmit the premium
and not later than the 30th day after the no-
tice, shall pay the amount of return premium
directly to the premium finance company.

(2) In calculating the gross unearned
premium due under a financed insurance
policy, the insurer shall use the prorate
method of calculation.

(3) In the event that the crediting of re-
turn premiums to the account of the insured
results in a surplus over the amount due
from the insured, the premium finance com-
pany shall refund such excess to the insured
provided that no such refund shall be re-

uired if it amounts to less than $1. [1969 c.639
13; 1983 ¢.239 §7]

746.525 Agreement effective as secu-
rity interest. No ﬁlinF of the premium fi-
nance agreement shall be necessary to
perfect the validity of such agreement as a
secured transaction as -against creditors,
subsequent purchasers, pledgees, encum-
brancers, successors or assigns. (1969 c.639 §14]

746.530 Attormey fees. In any action to
senforce any right created by ORS 746.405 to
746.530, the prevailing party may be awarded
a reasonable amount, to be ed by the
court, as attorney fees. The amount may be
taxed as part of the cost of the action and
any appeal thereon. [1983 c.239 §6]

USE AND DISCLOSURE OF
INSURANCE INFORMATION

746.600 Definitions for ORS 746.600 to
746.690 and 750.055. As used in ORS 746.600
to 746.690 and 750.055: :

(1) “Adverse underwriting decision”
means, except as provided in subsection (2)
of this section, any of the following actions
with respect to insurance transactions in-
volving' insurance coverage which is individ-
ually underwritten:

(a) A declination of insurance coverage.
(b) A termination of insurance coverage.

(c) Failure of an. agent to apply for in-
surance coverage with a specific insurer
which the agent represents and which is re-
quested by an applicant.

(d) In the case of life or health insurance
coverage, an offer to insure at higher than
standard rates.

(e) In the case of other kinds of insur-
ance coverage:

(A) Placement by an insurer or agent of
a risk with a residual market mechanism, an
unauthorized insurer or an insurer which
specializes in substandard risks.

(B) The charging of a higher rate on the
basis of information which differs from that
w'hlif}:i the applicant or policyholder fur-
nished.

(2) “Adverse underwriting decision” does
not include the following actions, but the in-
surer or agent res onsible for the occurrence
of the action shall nevertheless provide the
applicant or policyholder with the specific
reason or reasons for the occurrence:

(a) The termination of an individual pol-

_icy form on a class or statewide basis.

(b) A declination of insurance coverage
solely because the coverage is not available
on a class or statewide basis.

(¢) The rescission of a policy.

(3) “Affiliate of” a specified person or
“person affiliated with” a specified person
means a person who directly, or indirectly,
through one or more intermediaries, con-
trols, or is controlled by, or is under common
control with, the person specified.

(4) “Agent” means a person licensed by
the director as an insurance agent, or a per-
son to whom the director has issued a non-
resident broker’s permit.

(5) “Applicant” means a person who
seeks to contract for insurance coverage,
other than a person seeking group insurance
coverage which is not individually under-
written. . .

(6) “Consumer report” means any writ-
ten, oral or other communication of informa-
tion bearing on a natural person’s credit
worthiness, credit standing, credit caracity,
character, general reputation, personal char-
acteristics or mode of living which is used
or expected to be used in connection with an
insurance transaction.

(7) “Consumer reporting agency” means
a person who:

(a) Regularly engages, in whole or in
part, in assembling or preparing consumer
reports for a monetary fee;

(b) Obtains information primarily from
sources other than insurers; and
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(c) Furnishes consumer reports to other
persons.

(8) “Control” means, and the terms “con-
trolled by” or “under common control with”
refer to, the possession, directly or indi-
rectly, of the power to direct or cause the
direction of the management and policies of
a person, whether through the ownership of
voting securities, by contract other than a
commercial contract for goods or nonman-
agement services, or otherwise, unless the
power of the person is the result of a corpo-
rate office held in, or an official position held
with, the controlled person.

(9) “Declination of insurance coverage”
means a denial, in whole or in part, by an
insurer or agent of requested insurance cov-
erage.

(10) “Individual” means a natural person
who:

(a) In the case of life or health insurance,
is a past, present or proposed principal in-
sured or certificate holder;

(b) In-the case of other kinds of insur-

ance, is a past, present or proposed named
insured or certificate holder;

(¢) Is a past, present or proposed
policyowner;

(d) Is a past or present applicant;
(e) Is a past or present claimant; or

(f) Derived, derives or is proposed to
derive insurance coverage under an insur-
ance policy or certificate which is subject to
ORS 746.600 to 746.690 and 750.055.

(11) “Institutional source” means a per-
son or governmental entity which provides
information about an individual to an in-
surer, agent or insurance-support organiza-
tion, other than:

(a) An agent;

(b) The individual who is the subject of
the information; or

(c) A natural person acting in a personal
capacity rather than in a business or profes-
sional capacity.

(12) “Insurance-support organization”
means, except as provided in subsection (13)
of this section, a person who regularly en-
gages, in whole or in part, in assembling or
collecting information about natural persons
for the primary purpose of providing the in-
formation to an insurer or agent .for insur-
ance transactions, including:

(a) The furnishing of consumer reports to
an insurer or agent for use in connection
with insurance transactions; and

(b) The collection of personal information
from insurers, agents or other insurance-
support organizations for the purpose of de-

tecting or preventing fraud, material
misrepresentation or material nondisclosure
in connection with insurance underwriting
or insurance claim activity.

(13) “Insurance-support organization”
does not include insurers, agents, govern-
mental institutions, medical care institutions
or medical professionals.

(14) “Insurance transaction” means any
transaction involving insurance primarily for
personal, family or household needs rather
than business or professional needs and
which entails:

(a) The determination of an individual's
eligibility for an insurance coverage, benefit
or payment; or )

(b) The servicing of an insurance appli-
cation, policy or certificate.

(15) “Insurer,” as defined in ORS 731.106,
includes every person engaged in the busi-
ness of entering into policies of insurance.

(16) “Investigative consumer report”
means a consumer report, or portion of a
consumer report, for which information
about a natural person’s character, general
reputation, personal characteristics or mode
of living is obtained through personal inter-
views with the person’s neighbors, friends,
associates, acquaintances or others who may
have knowledge concerning such items of in-
formation.

(17) “Medical care institution” means a
facility or institution which is licensed to
provide health care services to natural per-
sons, and includes but is not limited to
health maintenance organizations, home
health agencies, hospitals, medical clinics,
public health agencies, rehabilitation agen-
cies and skilled ‘nursing facilities.

(18) “Medical professional” means a per-
son licensed or certified to provide health
care services to natural persons, and in-
cludes but is not limited to chiropractors,
clinical dieticians, clinical psychologists,
dentists, naturopaths, nurses, occupational
therapists, optometrists, pharmacists, phys-
ical therapists, physicians, podiatrists, psy-
chiatric social ~workers and speech
therapists.

(19) “Medical record information” means
personal information which:

(a) Relates to an individual’s physical or
mental condition, medical history or medical
treatment; and

(b) Is obtained from a medical profes-
sional, a medical care institution, the indi-
vidual, or the individual's spouse, parent or
legal guardian.

(20) “Personal information” means infor-
mation which is identifiable with an individ-
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ual, which is gathered in connection with an
insurance transaction and from which infor-
mation judgments can be made about the in-
dividual’s character, habits, avocations,
finances, occupations, general reputation,
credit, health or any other personal charac-
teristics. “Personal information” includes an
individual’s name and address and “medical
record information” but does not include
“privileged information” except for privileged
information which has been disclosed in vio-
lation of ORS 746.665.

(21) “Policyholder” means a person who:

(a) In the case of individual policies of
life or health insurance, is a current
policyowner;

(b) In the case of individual policies of
other kinds of insurance, is.currently a
named insured; or :

(c) In the case of group policies of insur-
ance under which coverage is individually
underwritten, is a current certificate holder.

(22) “Pretext interview” means an inter-
view wherein the interviewer, in an attempt
to obtain information about a natural person,
does one or more of the following:

(a) Pretends to be someone the inter-
viewer is not. .

(b) Pretends to represent a person the
interviewer is not in fact representing.

(c) Misrepresents the true purpose of the
interview.

(d) Refuses upon request to identify the
interviewer.

(23) “Privileged information” means in-
formation which is identifiable with an indi-
vidual and which:

(a) Relates to a claim for insurance ben-
efits or a civil or criminal proceeding in-
volving the individual; and

(b) Is collected in connection with or in
reasonable anticipation of a claim for insur-
ance benefits or a civil or criminal proceed-
ing involving the individual.

(24) “Residual market mechanism” means
an association, organization or other entit
involved in the insuring of risks under O
735.005 to 735.145, 737.312 or other provisions
of the Insurance Code relating to insurance
applicants who are unable to procure insur-
ance through normal insurance markets.

(25) “Termination of insurance coverage”
or “termination of an insurance policy”
means either a cancellation or a nonrenewal
of an insurance policy, in whole or in part,
for any reason other than the failure of a

remium to be paid as required by the policy.
1981 c.649 §4; 1987pc.490 §50) q Y P 4

746,605 Purpose. The purpose of ORS
746.600 to 746.690 and 750.055 is to:

(1) Establish standards for the collection,
use and disclosure of information gathered in
connection with insurance transactions by
insurers, agents or insurance-support organ-
izations;

(2) Maintain a balance between the need
for information by those conducting the
business of insurance and the public’s need
for fairness in insurance information prac-
tices, including the need to minimize
intrusiveness;

(3) Establish a regulatory mechanism to
enable natural persons to ascertain what in-
formation is being or has been collected
about them in connection with insurance
transactions and to have access to this in-
formation for the purpose of verifying or dis-
puting its accuracy;

(4) Limit the disclosure of information
collected in connection with insurance tran-
sactions; and

(5) Enable insurance applicants and pol-
icyholders to obtain the reasons for any ad-

verse underwriting decision. [1981 c.649 §2; 1987
¢.490 §51)

746.610 Application of ORS 746.600 to
746.690 and 750.055. (1) The obligations im-
posed by ORS 746.600 to 746.690 and 750.055
apply to those insurers, agents and
insurance-support organizations which, on or
after January 1, 1983:

(a) In the case of life or health insurance:

(A) Collect, receive or maintain informa-
tion, in connection with insurance tran-
sactions, which pertains to natural persons
who are residents of this state; or

(B) Engage in insurance transactions
with applicants, individuals or policyholders
who are residents of this state.

(b) In the case of other kinds of insur-
ance:

(A) Collect, receive or maintain informa-
tion in connection with insurance tran-
sactions involving policies or certificates of
insurance delivered, issued for delivery or
renewed in this state; or

(B) Engage in insurance transactions in-
volving policies or certificates of insurance
delivered, issued for delivery or renewed in
this state.

(2) The rights granted by ORS 746.600 to
746.690 and 750.055 extend to:

(a) In the case of life or health insurance,
the following persons who are residents of
this state: :

(A) Natural persons who are the subject
of information collected, received or main-
tained in connection with insurance tran-
sactions; and
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(B) Applicants, individuals or policyhold-
ers who engage in or seek to engage in in-
surance transactions.

(b) In the case of other kinds of insur-
ance, the following persons:

(A) Natural persons who are the subject
of information collected, received or main-
tained in connection with insurance tran-
sactions involving policies or certificates of
insurance delivered, issued for delivery or
renewed in this state; and

(B) Applicants, individuals or policyhold-
ers who engage in or seek to engage in in-
surance transactions involving policies or
certificates of insurance delivered, issued for
delivery or renewed in this state.

(3) For purposes of this section, a person
is considered a resident of this state if the
person’s last-known mailing address, as
shown in the records of the insurer, agent
or insurance-support organization, is located
in this state.

(4) Notwithstanding subsections (1) and
(2) of this section, ORS 746.600 to 746.690
and 750.055 do not apply to information col-
lected from the public records of a govern-
mental authority and maintained by an
insurer or its representatives for the purpose
of insuring the title to real property located
in this state. [1981 c.649 §3; 1987 c.490 §52)

746.615 Pretext interviews prohibited.
No insurer, agent or insurance-support or-
ganization shall use or authorize the use of
pretext interviews to obtain information in
connection with an insurance transaction.
However, a pretext interview may be under-
taken to obtain information from a person or
institution which does not have a generally
recognized or statutorily recognized privi-
leged relationship with the person about
whom the information relates, for the pur-
pose of investigating a claim where, based
upon specific information available for re-
view by the director, there is a reasonable
basis for suspecting criminal activity, fraud,
material misrepresentation or material

nondisclosure in connection with the claim.
(1981 c.649 §51 .

746.620 Notice of insurance informa-
tion practices. (1) An insurer or agent shall
provide a notice of information practices to
all applicants or policyholders in connection
with insurance transactions under the cir-
cumstances and at the times as follows:

(a) In the case of an application for in-
surance, a notice shall be provided no later
than: ‘

(A) At the time of delivery of the insur-
ance policy or certificate, if personal infor-
mation is collected only from the applicant
or from public records; or

(B) At the time the collection of personal
information is initiated, if personal informa-
tion is collected from a source other than the
applicant or public records. :

(b) In the case of a policy renewal, a no-
tice shall be provided no later than the pol-
icy renewal date, except that no notice shall
be required in connection with a policy re-
newal if:

(A) Personal information is coilected only
from the policyholder or from public records;
or

(B) A notice meeting the requirements of
this section has been given within the previ-
ous 24 months.

(c) In the case of a policy, reinstatement
or change in insurance benefits, a notice
shall be provided no later than the time a
request for the policy reinstatement or
change in insurance benefits is received by
the insurer, except that no notice shall be
required if personal information is collected
o 5 from the policyholder or from public re-
cords.

(2) The notice required by subsection (1)
of this section shall be in writing and shall
state: :

(a) Whether personal information may be
collected from gersons other than the indi-
vidual or individuals proposed for coverage;

(b) The types of personal information
which may be collected and the types of
sources and investigative techniques which
may be used to collect the information;

(c) The types of disclosures identified in
ORS 746.665 (1)(b) to (f), (i), (k), (L) and (n)
and the circumstances under which these
disclosures may be made without prior au-
thorization. owever, only those circum-
stances need be described which occur with
such frequency as to indicate a general busi-
ness practice;

(d) A description of the rights established
under ORS 746.640 and 746.645 and the man-
nea in which such rights may be exercised;

(e) That information obtained from a re-
port prepared by an insurance-support or-
ganization may be retained {E)y the
insurance-support organization and disclosed
to other persons.

(3) In lieu of the notice prescribed in
subsection (2) of this section, the insurer or
agent maK provide an abbreviated notice in-
forming the applicant or policyholder that:

(a) Personal information may be collected
from persons other than the individual or
individuals proposed for coverage;

(b) Such information as well as other
personal or privileged information subse-.
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quently collected by the insurer or agent
may in certain circumstances be disclosed to
third parties without authorization;

(c) A right of access and correction exists
with respect to all personal information col-
lected; and

(d) The notice prescribed in subsection
(2) of this section will be furnished to the
applicant or policyholder upon request.

(4) The obligations imposed by this sec-
tion upon an insurer or agent may be satis-
fied by another insurer or agent authorized

to act on behalf of the first insurer or agent.
(1981 c.649 §6]

746.625 Marketing and research sur-
veys. An insurer or agent shall clearly so
identify those questions which are designed
to obtain information solely for marketing or
research purposes from an individual in con-
nggig]l with an insurance transaction. (1981
C. . .

746.630 Content of disclosure authori-
zation forms. (1) Notwithstanding any other
law of this state, no insurer, agent or
insurance-support organization may utilize as
its disclosure authorization form in con-
nection with insurance transactions a form
or statement which authorizes the disclosure
of personal or privileged information about
an individual to the insurer, agent or
insurance-support organization wunless the
form or statement:

(a) Is written in plain language;
(b) Is dated;

(c) Specifies the types of persons author-
ized to disclose information about the indi-
vidual;

(d) Specifies the nature of the informa-
tion authorized to be disclosed;

(e) Names the insurer or agent. and iden-
tifies by generic reference the represen-
tatives of the insurer to whom the individual
is authorizing information to be disclosed;

(f) Specifies the purposes for which the
information is collected;

(g) Specifies the length of time such au-
thonization will remain valid, which shall be
no longer than:

(A) In the case of authorizations signed
for the purpose of collecting information in
connection with an application for an insur-
ance policy, a policy reinstatement or a re-
quest for change in policy benefits: ‘

(i) Thirty months from the date the’au-
thorization is signed if the application or re-
quest involves life or health 1nsurance; or

(ii) Twelve months from the date the au-
thorization is signed if the application or re-
quest involves other kinds of insurance.

(B) In the case of authorizations wsigned
for the purpose of collecting information. in
connection with a claim for benefits under
an insurance policy: :

(i) The term of coverage of the policy and
the duration of any claim extending after the
term of coverage if the claim is for a health
insurance benefit; or

(ii) The duration of the claim if the claim
is not for a health insurance benefit; and

(h) Advises the individual or a person
authorized to act on behalf of the individual
that the individual or the individual’s au-
thorized representative is entitled to receive
a copy of the authorization form.

(2) A disclosure authorization obtained
by an insurer, agent or insurance-support or-
ganization from an individual prior to Janu-
ary 1, 1983, shall be considered to be in
compliance with this section. (1981 c.649 §8]

746.635 Investigative consumer re-
ports. (1) No insurer, agent or insurance-
support organization may prepare or request
an investigative consumer report about an
individual in connection with an insurance
transaction involving an alpplication for in-
surance, a policy renewal, a policy rein-
statement or a change in insurance benefits
unless the insurer or agent informs the indi-
vidual:

(a) That the individual may request to be
interviewed in connection with the prepara-
tioclin of the investigative consumer report;
an

(bi That upon a request pursuant to ORS
746.640, the individual is entitled to receive
a copy of the investigative consumer report.

(2) If an investigative consumer report is
to be prepared by an insurer or agent, the
insurer or agent shall institute reasonable
procedures to conduct a personal interview
requested by the individual. )

(3) If an investigative consumer report is
to be prepared by an insurance-support or-
ganization, the insurer or agent desiring the
report shall inform the insurance-support or-
Eanization whether a personal interview has

een requested by the individual. The
insurance-support organization shall institute
reasonable procedures to conduct such re-
quested interviews. {1981 c.649 §9)

746.640 Access to recorded personal
information. (1) If any individual, after
proper identification, submits a written re-
quest to an insurér, agent or insurance-
support organization for access to recorded
personal information about the individual
which is reasonably described by the individ-
ual and reasonably locatable and retrievable
by the insurer, agent or insurance-support
organization, the ' insurer, agent’ or
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insurance-support organization within 30
business days from the date the request is
received shall:

(a) Inform the individual of the nature
and substance of the recorded personal in-
formation in writing, by telephone or by
other oral communication, whichever the in-
surer, agent or insurance-support organiza-
tion prefers;

(b) Permit the individual to see and copy,
in person, the recorded personal information
or to obtain a copy of the recorded personal
information by mail, whichever the individ-

“ual prefers, unless the recorded personal in-
formation is in coded form, in which case an
accurate translation in plain language shall
be provided in writing;

(c) Disclose to the individual the identity,
if recorded, of the persons to whom the in-
surer, agent or insurance-support organiza-
tion has disclosed the recorded personal
information within two years prior to the
request, and if such identity is not recorded,
the names of the insurers, agents, insurance-
support organizations and other persons to
whom such information is normally dis-
closed; and

(d) Provide the individual with a sum-
mary of the procedures by which the indi-
vidual may request correction, amendment
or deletion of recorded personal information.

(2) Any personal information provided
pursuant to this section shall identify the
source of the information if the source is an
institutional source.

(3) Medical record information supplied
by a medical care institution or medical pro-
fessional and requested under this section,
together with the identity of the medical
professional or medical care institution
which provided the information, shall be
supplied either directly to the individual or
to a medical professional designated by the
individual ané) licensed to provide ‘medical
care with respect to the condition to which
the information relates, whichever the in-
surer, agent or insurance-support organiza-
tion prefers. If it elects to disclose the
information to a medical professional desig-
nated by the individual, the insurer, agent or
insurance-support organization shall notify
the individual, at the time of the disclosure,
that it has provided the information to the
medical professional.

. (4) Except for personal information pro-
vided under ORS 746.650, an insurer, agent
or insurance-su ;l)ort organization may
charge a reasona% e fee to cover the costs
incurred in providing a copy of recorded
personal information to an individual.

(5) The obligations imposed by this sec-
tion upon an insurer or agent may be satis-

fied by another insurer or agent authorized
to act on its behalf. With respect to the
crc:Fying and disclosure of recorded personal
information pursuant to a request under this
section, an insurer, agent or insurance-
support organization may make arrange-
ments with an insurance-support
organization or a consumer reporting agency
to copy and disclose recorded personal infor-
mation on its behalf.

(6) The rights granted to individuals by
this section shall extend to all natural per-
sons to the extent information about them is
collected and maintained by an insurer,
agent or insurance-support organization in
connection with an insurance transaction.
The rights granted to all natural persons by
this subsection shall not extend to informa-
tion about them that relates to and is col-
lected in connection with or in reasonable
anticipation of a claim or a civil or criminal
proceeding involving them.

(7) For purposes of this section, the term
“insurance-support organization” does not

include “consumer reporting agency.” [1981
c.649 §10) § agency

746.645 Correction, amendment or de-
letion of recorded personal information.
(1) Within 30 business days from the date of
receipt of a written request from an individ-
ual to correct, amend or delete any recorded
personal information about the individual
within its possession, an insurer, agent or
insurance-support organization shall either:

(a) Correct, amend or delete the portion
of the recorded personal information in dis-
pute; or

(b) Notify the individual of:

(A) Its refusal to make the correction,
amendment or deletion;

(B) The reasons for the refusal; and

(C) The individual’s right to file a state-
ment as provided in subsection (3) of this
section.

(2) If the insurer, agent or insurance-
support organization corrects, amends or de-
letes recorded personal information in
accordance with subsection (1) of this sec-
tion, the .insurer, agent or insurance-support
organization shall so notify the individual in
writing and furnish the correction, amend-
ment or fact of deletion to:

(a) Each person specifically designated by
the individual who may have, within the
preceding two years, received the recorded
personal information;

(b) Each insurance-support organization
whose primary source of personal informa-
tion is insurers, if the insurance-support or-
ganization has systematicall received
recorded personal information from the in-
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surer within the preceding seven years.
However, the correction, amendment or fact
of deletion need not be furnished if the
insurance-support organization no longer
maintains recorded personal information
about the individual; and .

(c) Each insurance-support organization
that furnished the recorded personal infor-
mation that has been corrected, amended or
deleted.

(3) Whenever an individual disagrees
with an insurer’s, agent’s or insurance:
support organization’s refusal to correct,
amend or delete recorded personal informa-
tion, the individual shall be permitted to file
with the insurer, agent or insurance-support
organization:

(a). A concise statement setting forth
what the individual thinks is the correct,
relevant or fair information; and

(b) A concise statement of the reasons
why the individual disagrees with the insur-
er's, agent’s or insurance-support organiza-
tion’s refusal to correct, amend or delete
recorded personal information.

(4) In the event an individual files either
or both of the statements described in sub-
section (3) of this section, the insurer, agent
or insurance-support organization shall: :

(a) File the statements with the disputed
personal information and provide a mears by
which anyone reviewing the disputed per-
sonal information will be made aware of the
iﬁdividual’s statements and have access to
them;

(b) In any subsequent disclosure by the
insurer, agent or insurance-support organiza-
tion of the recorded personal information
that is the subject of the disagreement,
clearly identify the matter or matters in dis-
pute and provide the individual’s statements
along with the recorded personal information
being disclosed; and

(c) Furnish the statements to the persons
and in the manner specified in subsection (2)
of this section. '

(5) The rights granted to individuals by
this section shall extend to all natural per-
sons to the extent information about them is
collected and maintained by an insurer,
agent or insurance-support organization in
connection with an insurance transaction.
The rights granted to all natural persons by
this subsection shall not extend to informa-
tion about them that relates to and.is col-
lected in connection with or in reasonable
anticipation of a claim or a civil or criminal
proceeding involving them.

(6). For purposes of this section, the term
“insurance-support organization” does not

include “consumer reporting agency.” [1981
c.649 §11)

746.650 Reasons for adverse under-
writing decisions. (1) In the event of an ad-
verse underwritinﬁ decision the insurer or
agent responsible for the decision shall:

(a) Either rovide the applicant,
policyholder or individual proposed fgr cov-
erage with the specific reason or reasons for
the adverse underwriting decision in writing
or advise the person that upon written re-
quest the person may receive the specific
reason or reasons in writing; and

(b) Provide the applicant, policyholder or
individual proposed for coverage with a sum-
mary of the rights established under sub-
section (2) of this section and ORS 746.640
and 746.645.

(2) U%on receipt of a written request
within 90 business days from the date of the
mailing of notice or other communication of
an adverse underwriting decision to an ap-
licant, policyholder or individual proposed
or coverage, the insurer or agent shall fur-
nish to the person within 21 business days
from the date of receipt of the written re-
quest:

(a) The specific reason or reasons for the
adverse underwriting decision, in writing, if
this information was not initially furnished
in writing pursuant to subsection (1) of this
section;

(b) The specific items of personal infor-
mation and privileged information that sup-
ort these reasons, subject, however, to the
ollowing:

(A) The insurer or agent shall not be re-
quired to furnish specific items of privileged
information if it has a reasonable suspicion,
based upon specific information available for
review g the director, that the a;}plicant,
policyholder or individual proposed for cov-
erage has engaged in criminal activity, fraud
material misrepresentation or material
nondisclosure. '

(B) Specific items of medical record in-
formation supplied by a medical care institu-
tion or medical professional shall be
disclosed either directly to the individual
about whom the information relates or to a
medical professional designated by the indi-
vidual and licensed to provide medical care
with respect to the condition to which the
information relates, whichever the insurer or
agent prefers; and

(c) The names and addresses of the insti-
tutional sources which supplied the specific
items of information descnged in paragraph
(b) of this subsection. However, the identity
of any medical care institution or medical
professional shall be disclosed either directly
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to the individual or to the designated medical
professional, whichever the insurer or agent
prefers.

(3) The obligations imposed by this sec-
tion upon an insurer or agent may be satis-
fied by another insurer or agent authorized
to act on its behalf.

(4) When an adverse underwriting deci-
sion results solely from an oral request or
inquiry, the explanation of reasons and sum-
mary of rights required by subsection (1) of

l§:hi]s section may be given orally. [1981 c.649
12

746.655 Information concerning previ-
ous adverse underwriting decisions. No
insurer, agent or insurance-support organiza-
tion may seek information 1in connection
with an insurance transaction concerning
any previous adverse underwriting decision
experienced by an individual, or any previous
insurance coverage obtained by an individual
through a residual market mechanism, unless
the inquiry also requests the reasons for any
previous adverse underwriting decision or
the reasons why insurance coverage was
EreviOusly obtained through a residual mar-

et mechanism. [1981 ¢649 §13]

746.660 Basing adverse underwriting
decision on previous adverse decision. No
insurer or agent may base an adverse under-
writing decision in whole or in part on:

(1) The fact of a previous adverse under-
writing decision or on the fact that an indi-
vidual  previously obtained insurance
coverage through a residual market mech-
anism. However, an insurer or agent may
base an adverse underwriting decision on
further information obtained from an insurer
or agent responsible for a previous adverse
underwriting decision.

(2) Personal information received from an
insurance-support organization whose pri-
mary source of information is insurers.
However, an insurer or agent may base an
adverse underwriting decision on further
personal information obtained as the result
of information received from such an
insurance-support organization. [1981 c.649 §14]

746.665 Limitations and conditions on
disclosure of certain information. (1) An
insurer, agent or insurance-support organiza-
tion shall not disclose any personal or privi-
leged information about an individual
collected or received in connection with an
insurance transaction unless the disclosure
meets one or more of the following condi-
tions:

(a) Is with the written authorization of
the individual, and:

(A) If the authorization is submitted by
another insurer, agent or insurance-support

organization, the authorization meets the re-
quirements of ORS 746.630; or

(B) If the authorization is submitted by
a person other than an insurer, agent or
insurance-support organization, the authori-
zation is:

(i) Dated;

(ii) Signed by the individual; and

(iii) Obtained one year or less prior to
the date a disclosure is sought pursuant to
this subsection.

(b) Is to a person other than an insurer,
agent or insurance-support organization, if
the disclosure is reasonably necessary to en-
able the person to:

(A) Perform a business, professional or
insurance function for the disclosing insurer,
agent or insurance-support organization and
the person agrees not to disclose the infor-
mation further without the individual’s writ-
ten authorization. unless the further
disclosure: -

(i) Would otherwise be permitted by this
section if made by an insurer, agent, or
insurance-support organization; or

(ii) Is reasonably necessary for the per-
son to perform its function for the disclosing
insurer, agent or insurance-support organiza-
tion; or

(B) Provide information to the disclosing
insurer, agent or insurance-support organiza-
tion for the purpose of:

(i) Determining an individual’s eligibility
for an insurance benefit or payment; or

(1i) Detecting or preventing criminal ac-
tivity, fraud, material misrepresentation or
material nondisclosure in connection with an
insurance transaction.

(¢c) Is to an insurer, agent, insurance-
support organization or self-insurer, if the
information disclosed is limited to that which
is reasonably necessary:

(A) To detect or prevent criminal activ-
ity, fraud, material misrepresentation or ma-
terial nondisclosure in connection with
insurance transactions; or

(B) For either the disclosing or receiving
insurer, agent or insurance-support organiza-
tion to perform its function in connection
with an insurance transaction involving the
individual.

(d) Is to a medical care institution or
medical professional and discloses only such
information as is reasonably necessary to
accomplish one or more of the following
purposes:

(A) Verifying insurance coverage or ben-
efits. ’
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(B) Informinlg‘ an individual of a medical
problem of which the individual may not be
aware.

(C) Conducting an operations or services
audit.

(e) Is to an insurance regulatory author-
ity.

(f) Is to a law enforcement or other gov-
ernmental authority:

(A) To protect the interests of the in-
surer, agent or insurance-support organiza-
tion in preventing or prosecuting the
perpetration of fraud upon it; or

(B) If the insurer, agent or insurance-
support organization reasonably believes that
illegal activities have been conducted by the
individual.
| (g) Is otherwise permitted or required by
aw.

(h) Is in response to a facially valid ad-
ministrative or judicial order, including a
search warrant or subpoena.

(i) Is made for the purpose of conducting
actuarial or research studies, if:

(A) No individual may be identified in
any resulting actuarial or research report;

(B) Materials allowing the individual to
be identified are returned or destroyed as
soon as they are no longer needed; and

(C) The actuarial or research organiza-
tion agrees not to disclose the information
unless the disclosure would otherwise be
permitted by this section if made by an in-
surer, agent or insurance-support organiza-
tion.

() Is to a party or a representative of a
party to a proposed or consummated sale,
transfer, merger or consolidation of all or
part of the business of the insurer, agent or
Insurance-support organization, if:

(A) Prior to the consummation of the
sale, transfer, merger or consolidation only
such information is disclosed as is reasonably
necessary to enable the recipient to make
business decisions about the purchase, trans-
fer, merger or consolidation; and

(B) The recipient agrees not to disclose
the information unless the disclosure would
otherwise be permitted by this section if
made by an i1nsurer, agent or insurance-
support organization.

(k) Is to a person whose only use of the -

information will be in connection with the
marketing of a product or service, if:

(A) No medical record information, privi-
leged information or personal information
relating to an individual’s character, per-
sonal habits, mode of living or general repu-

tation is disclosed, and no classification
derived from such information is disclosed;

(B) The individual has been given an op-
portunity to indicate that the incfi]vidual does
not want personal information disclosed for
marketing purposes and has given no indi-
cation that the individual does not want the
information disclosed; and

(C) The person receiving the information
agrees not to use it except in connection
with the marketing of a product or service.

(L) Is to an affiliate whose only use of
the information will be in connection with
an audit of the insurer or agent or the mar-
keting of an insurance product or service,
and the affiliate agrees not to disclose the
information for any other purpose or to un-
affiliated persons.

(m) Is by a consumer reporting agency,
and the disclosure is to a person other than
an insurer or agent.

(n) Is to a group f)olicyholder for the
purgose of reporting claims experience or
conducting an audit of the insurer’s or
agent’s operations or services, and the infor-
mation disclosed is reasonably necessary for
the group policyholder to conduct the review
or audit.

(o) Is to a professional peer review or-
ganization for the purpose of reviewing the
service or conduct of a medical care institu-
tion or medical professional.

(p) Is to a governmental authority for the

gurpose of determining the individual’s eligi-

ility for health benefits for which the gov-
ernmental authority may be liable.

(q) Is to a policyholder or certificate
holder for the purpose of providing informa-
tion regarding the status of an insurance
transaction.

(2) Personal or privileged information
may be acquired by a group practice prepay-
ment health care service contractor tfl,'om
providers which contract with the contractor
and may be transferred among providers
which contract with the contractor for the
purpose of administering plans offered by the
contractor. The information may not be dis-
closed otherwise by the contractor except in
accordance with ORS 746.600 to 746.690 and
750.055. [1981 c.649 §15; 1987 ¢.490 §53)

746.670 Investigatory powers. (1) The
director shall have the power to examine and
investigate into the affairs of any insurer or
agent transacting insurance in this state to
determine whether it has been or is engaged
in any conduct in violation of ORS 746.600
to 746.690 and 750.055.

(2) The director shall have the power to
examine and investigate into the affairs of
any insurance-support organization acting on
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behalf of an insurer or agent which either
transacts insurance in this state or transacts
insurance outside this state which has an ef-
fect on a person residing in this state, in or-
der to determine whether the
insurance-support organization has been or
is engaged In any conduct in violation of

ORS 746.600 to 746.690 and 750.055. [1981 c.649
§16; 1987 c.490 §54)

746.675 Service of process on out-of-
state insurance-sugggrt organizations.
For the purpose of 746.600 to 746.690
and 750.055, an insurance-support organiza-
tion transacting business outside this state
which has an effect on a person residing in
this state shall be considered to have ap-
pointed the director to accept service of
process on its behalf. Notice of such service
shall be given forthwith by the director as
provided for orders and notices under ORS
731.248 (3). 11981 c.649 §17; 1987 c.490 §55]

746.680 Remedies. (1) If any insurer,
agent or insurance-support organization fails
to comply with ORS 746.640, 746.645 or
746.650, any person whose rights granted un-
der those sections are violated may apply to
the circuit court for the county in which the
person resides, or any other court of compe-
tent jurisdiction, for appropriate equitable
relief.

(2) An insurer, agent or Insurance-
support organization which discloses infor-
mation in violation of ORS 746.665 shall be
liable for damages sustained by the individ-
ual about whom the information relates.
However, no individual shall be entitled to a
monetary award which exceeds the actual
damages sustained by the individual as a re-
sult of the violation of ORS 746.665.

(3) In any action brought pursuant to this
section, the court may award the cost of the
action and reasonable attorney fees to the

person who brings the action if that person
prevails in the action.

(4) An action under this section must be
brought within two years from the date the
alleged violation is or should have been dis-
covered.

(5) Except as specifically provided in this
section, there shall be no remedy or recovery
available to individuals, in law or in equity,
for occurrences constituting a violation of
any provision of ORS 746.600 to 746.690 and
750.055. [1981 c.649 §18; 1987 c.490 §56)

746,685 Liability for disclosure of in-
formation. No cause of action in the nature
of defamation, invasion of privacy or negli-
gence shall arise against any person for dis-
closing personal or privileged information in
accordance with ORS 746.600 to 746.690 and
750.055, nor shall such a cause of action
arise against any person for furnishing per-
sonal or privileged information to an insurer,
agent or insurance-support organization.

owever, this section shall provide no im-
munity for disclosing or furnishing false in-
formation with malice or willful intent to
injure any person. [1981 c.649 §19; 1987 c.490 §57)

746.690 Obtaining information under
false pretenses prohibited. No person shall
knowingly and willfully obtain information
about an individual from an insurer, agent
or insurance-support organization under false
pretenses. [1981 c.649 §20]

PENALTIES
746.990 (Repealed by 1967 ¢.359 §7041]
746991 Penalties. Violation of ORS

746.280 to 746.292 is punishable by a fine not
exceeding $100. [1977 c.785 §8]

Note: See note under 746.275.
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