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646,608 ' Nursery stock, 571.180, 571.190

Auction sales, specified conduct as unlawful trade Potatoes, 632.316

practices, 698.650 Securities, 59.135
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646.050

PRICE DISCRIMINATION IN
COMMERCE AND FOOD COMMERCE

646.010 Designation and scope of ORS
646.010 to 646.180. ORS 646.010 to 646.180
shall be known and designated as the Anti-

rice  Discrimination Law; and the

inhibitions against discrimination in those
sections shall embrace any scheme of special
concessions or rebates, any collateral con-
tracts or agreements or any device of any
nature whereby discrimination is, in sub-
stance or fact, effected in violation of the
spirit and intent of ORS 646.010 to 646.180.

646.020 Definitions and explanations.
(1) When used in ORS 646.010 to 646.180,
unless the context otherwise requires:

{a) “Commerce” means trade or com-
merce within this state, exclusive of food
commerce.

(b) “Food commerce” means trade or
‘commerce within this state in articles of food
for human consumption and such other arti-
cles as usually are sold in food stores in
connection with articles of food for human
consumption. In the case of persons selling
items other than items of food commerce, the
term “food commerce” is restricted solely to
such items of food commerce as are defined
in this paragraph.

(c) “Person” means individual, corpo-
ration, partnership, association, joint stock
company, business trust or unincorporated
organization.

(d) “Price” means the net price to the
buyer after the deduction of all discounts,
rebates, or other price concessions paid or
allowed by the seller.

(e) “Replacement cost” means the cost
per unit at the retail outlet at which the
merchandise sold or offered for sale could
have been bought by the seller at any time
within 10 days prior to the date of sale or
the date upon which it is offered for sale by
the seller, if bought in the same quantities
as the seller's usual or customary purchase
of such merchandise, after deducting all dis-
counts, rebates or other price concessions.

(f) “Retailer in food commerce” means
any person engaged in food commerce who
sells directly to the consumer for use.

(g) “Wholesaler in food commerce” means
any person engaged in food commerce other
than a retailer or producer, manufacturer or
Processor.

(2) As used in ORS 646.010 to 646.180,
“vendor” includes any Ferson who performs
work upon, renovates, alters or improves any
personal property belonging to another per-
son.

646.030 Application to cooperative as-
sociations. ORS 646.010 to 646.180 shall not
prevent a cooperative association from re-
turning to its members, producers or con-
sumers the whole, or any part of, the net
earnings or surplus resulting from its trading
operations, in proportion to their purchases
or sales from, to or through the association.

646.040 Price discrimination prohib-
ited; price differentials. (1) It is unlawful
for any person eniaged in commerce or food
commerce, or both, in the course of such
commerce, either directly or indirectly, to
discriminate in price between different pur-
chasers of commodities, or services or outl)ut
of a service trade, of like grade and quality
or to discriminate in price between different
sections, communities or cities or portions
thereof or between different locations in
sections, communities, cities or portions
thereof in this state, where the effect of such
discrimination may be substantially to lessen
competition or tend to create a monopoly in
any line of commerce, or to injure, destroy
or prevent competition with any person who
either grants or knowingly receives the ben-
efit of such discrimination, or with custom-
ers of either of them.

(2) Subsection (1) of this section does not
prevent:
(a) Differentials which make only due al-

lowance for differences in the cost of manu-
facture, sale or delivery, resulting from the

differing methods or quantities in which the
commodities are sold or delivered to pur-
chasers.

(b) Persons engaged in selling goods,
wares or merchandise, or service or output
of a service trade, in commerce from select-
ing their own customers in bona fide trans-
actions and not in restraint of trade.

(c) Price changes from time to time
where in response to changing conditions af-
fecting the market for or marketability of the
goods concerned, such as but not limited to
actual or imminent deterioration of perish-
able goods, obsolescence of seasonal goods,
distress sales under court process, or sales in
good faith in discontinuance of business in
the goods concerned.

646.050 Establishing prima facie case
of discrimination; justification of dis-
crimination. Upon proof being made, in any
suit or other gzoceeding in which any vio-
lation of ORS 646.010 to 646.180 is at issue,
that there has been discrimination in price,
or in services or facilities furnished, or in
payment for services or facilities rendered or
to be rendered, the burden of rebutting the
prima facie case thus made by showing jus-
tification is ugo'n the person charged with
the violation; but this section does not pre-
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vent a seller rebutting the prima facie case
so made by showing that the lower price of
the seller, or the payment for or furnishing
of services or facilities to any purchaser or
purchasers was made in good faith to meet
an equally low price of a competitor or the
services or facilities furnished by a compet-
itor. !

646.060 Commissions and allowances.
No person engaged in commerce or food
commerce, or both, in the course of such
commerce, shall pay, grant, receive or accept
anything of value as a commission, brokerage
or other compensation, or any allowance or
discount in lieu thereof, except for services
rendered in connection with tl}:e sale or pur-
chase of goods, wares, service, or output of
a service trade, or merchandise. In all such
transactions of sale and purchase, neither
party to the transaction sﬁa.ll pay or grant
anything of value as a commission, brokerage
or other compensation, or any allowance or
discount in lieu thereof, to the other party
to the transaction or to any agent, represen-
tative or other intermediary therein, where
such agent, representative or other interme-
diary is acting for or in behalf of or is sub-
ject to the direct or indirect control of the
other party to the transaction.

646.070 Special payments to custom-
ers. No person engaged in commerce or food
commerce, or botﬁ, in the course of such
commerce, shall pay or contract for the pay-
ment of anything of value to or for the ben-
efit of a customer of such person in the
course of such commerce as compensation or
in consideration for any services or facilities
furnished by or through such customer in
connection with the processing, handling,
sale or offering for sale of any products or
commodities manufactured, service or output
of a service trade, sold or offered for sale b
such person, unless such payment or consid-
eration is available on proportionally equal
terms to all other customers competing in
the distribution of such products or com-
modities, or service, or output of service
trades.

646.080 Special services to customers.
No person engaged in commerce or food
commerce, or both, in the course of such
commerce, shall discriminate in favor of one
purchaser against another purchaser or pur-
chasers of a commodity, or service, or output
of a service trade, bought for resale, with or
without processing, by contracting to furnish
or furnishing, or %y contributing to the fur-
nishing of any services or facilities con-
nected with the processing, handling, sale or
offering for sale of such commodity, or ser-
vice, or output of a service trade, purchased
upon terms not accorded to all purchasers on
proportionally equal terms.

646,090 Inducing or receiving price
discrimination prohibited. No person en-
aged in commerce or food commerce, or
oth, in the course of such commerce, shall
knowingly induce or receive a discrimination
in price which is prohibited by ORS 646.040
to 646.080.
646.100 [Amended by 1963 s.s. c.2 §3; repealed by
1975 ¢.255 §17)
646.105 (1963 s.5. ¢.2 §2; repealed by 1975 ¢.255 §17]
646.110 (Repealed by 1975 c.255 §17]
646.120 [Repealed by 1975 ¢.255 §17]

646.130 Cost surveys as evidence,
Where a particular trade or industry, of
which the person, firm or corporation com-
f)lained against is a member, has an estab-
ished cost survey for the locality and
vicinity in which the offense is committed,
such cost survey is competent evidence to be
used in proving the costs of the person, firm
or corporation complained against within the
provisions of ORS 646.010 to 646.180. '

646.140 Enjoining violations; recover-
ing treble damages; limitation on com-
mencement of actions. (1) Any person
injured by any violation, or who will suffer
injury from any threatened violation, of ORS
646.010 to 646.180 may maintain an action in
any court of general equitable jurisdiction of
this state, to prevent, restrain or enjoin the
violation or threatened violation. If in such
action, a violation or threatened violation of
ORS 646.010 to 646.180 is established, the
court shall enjoin and restrain or otherwise
f)rohibit such violation or threatened vio-
ation, and the plaintiff in the action is enti-
tled to recover three-fold the damages
sustained by the plaintiff, and the costs of
suit and a reasonable attorney fee at trial
and on appeal.

(2) Actions brought under this section
shall be commenced within four years from

the date of the injury. [Amended by 1981 c.897
§75; 1983 467 §21

646.150 Action for damages. If no
injunctive relief is sought or required, an
person injured by any violation of OR
646.010 to 646.180 may maintain an action for
damages alone in an%}::ourt of general juris-
diction in this state. The measure of damages
in such action shall be the same as that pre-
scribed by ORS 646.140.

646.160 Presumption of damages. In
any proceedings instituted or action brought
in pursuance of the provisions of ORS
646.140 or 646.150, the plaintiff, upon proof
that the plaintiff has been unlawfully dis-
criminatecf against by the defendant, shall
conclusively be presumed to have sustained
damages equal to the monetary amount or
equivalent of the unlawful discrimination;
and, in addition thereto, may establish such
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646.200

further damages, if any, as the plaintiff may
have sustained as a result of the discrimi-
nation.

646.170 Requiring defendant to testify.
Any defendant in an action brought under
the provisions of ORS 646.140 to 646.160 may
be reguired to testify under the provisions of
ORCP 65 or by deposition. In addition, the
books and records of any such defendant may
be brought into court and introduced, by ref-
erence, into evidence. No information so ob-
tained may be used against the defendant as
a basis for a criminal prosecution under ORS
§6§12€]i.990 (1). [Amended by 1979 ¢.284 §184; 1981 c.898

646.180 Illegal contracts. Any contract,
express or implied, made by any person in
violation of any of the provisions of ORS
646.010 to 646.180 is an illegal contract and
no recovery thereon shall be had.

TRAVEL CHARTERS OR TOURS

646.200 Definitions for ORS 646.200 to
646.218. As used in ORS 646.200 to 646.218
and 646.608:

(1) “Adequate bond” means a bond exe-
cuted by an authorized surety insurer for the
benefit of every person for whom services
have not been delivered by the wrongful act
of the travel charter or tour operator acting
in the course and scope of the operator’s oc-
cupation or business or by any official, agent
or employee of the operator acting in the
course or scope of that person’s employment
or agency. The bond shall be in an amount
not less than $100,000 or any amount equal
to 10 percent of the total revenue of the two
highest consecutive months for the travel
charter or tour operator's business during
the prior calendar year, whichever is greater,
but in no case shall the bond be more than
$500,000. The bond shall be continuous until
canceled and shall remain in full force and
unimpaired at all times to comply with this
subsection. The surety insurer shall give the
director at least 30 days’ written notice be-
fore it cancels or terminates its liability un-
der the bond.

(2) “Advertise” means to make any rep-
resentation in conjunction with, or to effect
the sale of, travel services and includes
communication with other members of the
same partnership, corporation, joint venture,
association, organization, group or other en-
tity.

(3) “Department” means the Department
of Consumer and Business Services.

(4) “Director” means the Director of the
Department of Consumer and Business Ser-
vices.

(5) “Passenger” means a person who pur-
chases travel arrangements in Oregon and on
whose behalf money or other consideration
has been given to another, including another
member of the same partnership, corporation,
joint venture, association, organization,
group or other entity, for procuring trans-
portation or other travel services.

(6) “Travel certificate” means a docu-
ment that represents that the holder is enti-
tled to air, sea or land transportation at a
discount or reduced price or to purchase air,
sea or land transportation at a discount or
reduced price from a specified source,
whether or not the holder is required to pay
additional money or fulfill any requirements
in order to use the certificate.

(7) “Travel charter or tour operator”
means a person who sells, provides, fur-
nishes, contracts for, arranges or advertises
in this state that the person can or may ar-
range or has arranged air, sea or land trans-
portation either separately or in conjunction
with other services. “Travel charter or tour
operator” does not include:

(a) An air carrier;

(b) An ocean carrier;

(c) A motor carrier;

(d) A rail carrier;

(e) A charter party carrier;

() An auto transportation carrier;

(g) A person who operates a travel
agency business and meets standards no less
than those required on January 1, 1989, for
authorized agents of the Airline Reporting
Corporation;

(h) A person who sells membership in an
organization, club or association that entitles
the purchaser to obtain transportation or
other services from a travel charter or tour
operator and who does not arrange or pro-
vide for transportation;

(i) A public charter operator engaged in
the sale or solicitation of public transporta-
tion who is complying with regulations of the
United States Department of Transportation;
or

() A person who:

(A) Has operated a travel tour or charter
business in this state for at least three con-
secutive years under the same ownership or
management and name immediately before
the transaction in question;

(B) Has total annual revenue, not in-
cluding airline transportation fares, of at
least $500,000;

(C) Has a certificate of insurance issued
by a company authorized to conduct an in-
surance business under the laws of any state
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for at least $1 million for errors and omis-
sions; and

. (D) Has in effect a surety bond for at
least $300,000. to the benefit of any consumer
who has made payment to the person operat-

ing the travel tour or charter business. [1989
¢.273 §1; 1993 c.645 §§1,1a)

646.202 Prohibited advertisements; ex-
ception; display of registration number
required. (1) A travel charter or tour opera-
tor shall not advertise that air, sea or land
transportation either separately or in con-
junction with other services is or may be
available unless the operator, prior to the
advertisement, received written confirmation
wit}:i a carrier for the transportation adver-
tised.

(2) The current registration number of
each operator provided under ORS 646.216
shall be displayed in the alphabetized listing
of travel charter or tour operators appearing
in the advertising section of telephone direc-
tories or other directories and in all materi-
als used to directly solicit business, includin
but not limited to correspondence, cards an
posters and all other advertising including

gi]rwave transmission. (1989 ¢.273 §2; 1993 c.645
2

646.204 Required disclosures. (1) At or
prior to the time a person or passenger
makes full or partial payment for air, sea or
land transportation or any other services of-
fered by tﬁe travel charter or tour operator
in conjunction with such transportation, the
operator shall furnish to the passenger or
person making the payment a written state-
ment conspicuously setting forth the follow-
ing information: Co

(a) The name, registration number, busi-
ness address and telephone number of the
travel charter or tour operator;

(b) The telephone number of the Depart-
ment of Consumer and Business - Services
where the consumer can confirm that the
travel charter or tour operator’s registration
is valid and current; ‘

(c) The amount paid, the date of such
payment, the purpose of the payment made
and an itemized statement of the balance
due, if any; ,

(d) The location and number of the trust
account or bond required by ORS 646.208;

(e) The name of the carrier with whom
the travel charter or tour operator has con-
tracted to provide the transportation, the
type of equipment contracted and the date,
time and place of each departure;

(D) The conditions, if any, upon which the
contract between the travel charter or tour
operator and. the passenger may be canceled,

and the rights and obligations of all parties
in the event of such cancellation;

(g) The name and address of a registered
agent authorized to accept service on behalf
of the travel charter or tour operator; and

(h) A statement in eight-point boldfaced
type in substantially the following form:

If transportation or other services are can-
celed by the travel charter or tour operator,
all sums paid to the travel charter or tour
operator tor services not performed in accor-
dance with the contract between the travel
charter or tour operator and the passenger
will be refunded to the passenger or the
p who contracted for the .passenger
within 14 days after the cancellation by the
travel charter or tour operator unless mutu-
ally acceptable alternative travel arrange-
ments are provided.

(2) The information required by sub-
section (1)(e) of this section shall be provided

only at the time of final payment. [1989 ¢273
§3; ?’993 ¢.645 §§3,3a) paym ¢

646206 Refund upon cancellation. (1)
If the transportation or other services con-
tracted for are canceled, the travel charter
or tour operator shall return to the passen-
ger within 14 days after the cancellation all
moneys paid for services not performed in
accordance with the contract unless mutu-
ally acceptable alternative travel arrange-
ments are provided.

(2) Any material misrepresentation with
regard to the transportation and other ser-
vices offered shall be deemed to be a cancel-

lation re%:liring a refund under this section.
[1989 c.273 §4]

646.208 Trust deposits; withdrawal of
trust money. (1) Except as provided in sub-
section (3) of this section, a travel charter
or tour operator shall deposit 90 percent of
all sums received for transportation or any
other services offered by the travel charter
or tour operator in conjunction with such
transportation in a trust account in a feder-
ally insured financial institution, as defined
in ORS 706.005, located in this state. ’

(2) The trust account required by this
section shall be created and maintained for
the benefit of the passengers paying money
to the travel charter or tour operator. The
travel charter or tour operator shall not in
any manner encumber the corpus of the ac-
count and shall not withdraw money except:

{a) In an amount equal to partial or full
payment for the services contracted for the
passengers to the carrier or person providing
the other services offered by the travel char-
ter or tour operator; or

{b) To make the refunds as required by
ORS 646.206 or as provided for by written
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contract between the travel charter or tour
operator and passengers. A travel charter or
tour operator may withdraw from the ac-
count any interest earned and credited to the
trust account for the sole benefit of the
travel charter or tour operator after all ser-
vices have been provided as contracted.

(3) A travel charter or tour operator, in-
stead of maintaining a trust account as pro-
vided in subsections (1) and (2) of this
section, may maintain an adequate bond, as
defined in ORS 646.200. [1989 ¢.273 §5)

646210 [Repealed by 1971 c.744 §27]

646.212 Exemption from ORS 646.208.
A travel charter or tour operator is exempt
from ORS 646.208 if a written agreement ex-
ists between the travel charter or tour oper-
ator and a person who meets the
requirements of QRS 646.200 (7)(j) to provide
full service in the event the travel charter
or tour operator defaults in providing ser-
vices to passengers, and the travel charter
or tour operator states the existence of this
agreement in all of its promotional bro-
chures. [1989 273 §6; 1993 ¢.645 §4]

646.214 Registration of travel charter
or tour operators required. A travel char-
ter or tour operator shall not sell, provide,
furnish, contract for, arrange or advertise in
this state that the operator can or may ar-
range, or has arranged, whether at wholesale
or retail, air, sea or land transportation
without being registered to conduct such
business under ORS 646.216. [1993 c.645 §61

646.216 Registration statement. (1) A
travel charter or tour operator shall file a
registration statement with the Department
of Consumer and Business Services before
conducting business in this state. The de-
partment by rule shall establish a registra-
tion system for travel charter or tour
operators. The system shall provide for an-
nual renewals of registrations.

(2) Applications for registration or re-
newal shall be in writing, under oath, on a
form prescribed by the department and shall
be accompanied by a fee in an amount to be
established by the director by rule.

(3) The registration statement shall con-
tain information that the director requires
and that is consistent with provisions of ORS
646.200 to 646.218 including, but not limited
to:

(a) The name, telephone number and ad-
dress of the travel charter or tour operator,
including the name under which the operator
is doing or intending to do business, if dif-
ferent from the name of the operator.

. (b) The name and address of any owner
or the chief executive and operating officers

of the travel charter or tour operator busi-
ness.

(c¢) The name and address of the surety
insurer issuing an& surety bond issued under
ORS 646.200 to 646.218 and the name and
address of the financial institution holdin
any account required under ORS 646.208 an
the account number.

(d) The name and address of a registered
aﬁent authorized to accept service on behalf
ot the travel charter or tour operator.

(e) If the operator is a wholesaler, a copy
of all travel certificates, if any, which are or
will be sold, marketed or distributed to any
person or entity by the operator.

(4) The registration statement shall also
contain either:

(a) A full and complete disclosure of an
litigation or unresolved complaint filed wit
a governmental authority of this state, any
other state or the United States relating to
the operation of the travel charter or tour
operator; or

(b) A notarized affidavit stating that
there has been no litigation or unresolved
complaint filed with a governmental author-
{tjy of this state, any other state or the

nited States relating to the operation of the
travel charter or tour operator.

(5) Except as provided in this subsection,
the travel charter or tour operator shall up-
date a registration statement not later than
the 30th day after the date on which a
change in tge information required to be
listed on the statement occurs. The travel
charter or tour operator shall update a reg-
istration statement not later than 10 days
before there is a change in any information
required under subsection (3)(a) of this sec-
tion.

(6) Each travel charter or tour operator
registering under this section shall maintain
a copy of the registration statement in the
operator's files. The travel charter or tour
operator shall allow a consumer to inspect
the registration statement upon request.

(7) If the director receives a registration
statement that complies with this section
and any rules of the director, the director
shall register the travel charter or tour op-
erator.

(8) Nothing in ORS 646.200 to 646.218
shall prevent the volunt registration, for
a nominal fee determined by the director, of
a business that offers the same or similar
services in this state as a travel charter or
tour operator but that is not a travel charter
or tour operator as defined in ORS 646.200.

(9) The Department of Consumer and
Business Services, by rule, may establish and
collect fees determined by the department as
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necessary for the administration and en-
forcement of ORS 646.200 to 646.218.

(10) All moneys received by the Depart-
ment of Consumer and Business Services un-
der ORS 646.200 to 646.218 shall be paid into
the Consumer and Business Services Fund
and are appropriated continuously to the de-
partment for the administration and enforce-
§r§1$'r71fi of ORS 646.200 to 646.218. [1993 c.645

ya

646.218 Civil penalties; rules. (1). In ad-
dition to the provisions of ORS 646.608, the
department may impose a civil penalty in an
amount not to exceed $1,000 per violation for
each violation of any provision of ORS
646.200 to 646.218. The civil penalties shall
be imposed as provided in ORSp 183.090.

(2) The director may adopt rules neces-
sary for the administration and enforcement
of ORS 646.200 to 646.218. [1993 c.645 §§8,9]

646.220 [Repealed by 1971 ¢.744 §27]

MAIL AGENTS

646.221 Definitions for ORS 646.221 to
646.240. As used in ORS 646.221 to 646.240:

(1) “Mail agent” means any person, sole
proprietorship, partnership, corporation or
other entity who owns, manages, rents or
operates one or more mailboxes, as defined
in this section, for receipt of United States
mail or materials received from or delivered
by a private express carrier, for any person,
sole lE:roprietors ip, partnership, corporation
or other entity not the mail agent.

(2) “Mailbox” means any physical lo-
cation or receptacle where United States
mail or materials received from or delivered
by a private express carrier are received,
stored or sorted, including letter boxes.

(3) “Tenant” means any person, sole
proprietorship, partnership, corporation or
other entity who contracts with or otherwise
causes a mail agent to receive, store, sort,
hold or forward any United States mail or
materials received tfrom or delivered by any
Erivate express carrier on the tenant’s be-

alf. (1991 c465 §1)

646.225 Prohibited conduct; required
verifications and notice. (1) A mail agent
shall not contract with a tenant to receive
United States mail or materials received
from or delivered by a ffrivate express carrier
on the tenant’s behalf if the mail agent
knows or should know that the tenant has
provided a false name, title or address to the
mail agent.

(2) Prior to contracting with a tenant to
receive  United States maill or materials re-
ceived from or delivered by a private express
carrier on the tenant’s behalf, the mail agent
shall independently verify:

(a) The identity of the tenant.

(b) The residence address of the tenant if
the tenant is an individual or the business
address of the tenant if the tenant is a busi-
ness entity.

(c) In the case of a corporation, that the
corporation is authorized to do business in
this state.

(d) In the case of an entity using an as-
sumed business name, that the name has
been registered for use in the State of Ore-
gon. ’

(3) The mail agent shall accept mail or
materials received from or delivered by a
private express carrier on behalf of the ten-
ant onl );Fthe mail is, or the materials re-
ceived from or delivered by a private express
carrier are addressed to the tenant. The mail
agent shall not deposit United States mail or
materials received from or delivered by a
private express carrier in any mailbox unless
the addressee has rented a mailbox from the
mail agent.

(4) Whenever a mail agent has reason to
believe that a tenant is using a mailbox to
escape identification, the mail agent shall
immediately notify the Attorney General and
gxle United States Postal Inspector. [1991 c.465

646.229 Mail agent bond; exceptions.
(1) Except as provided in subsection (2) of
this section, each mail agent shall maintain
a surety bond in the sum of $10,000.

(2) Subsection (1) of this section shall not
apply to a mail agent whose activity as a
mail agent consists solely of receivin% stor-
ing, sorting, holding or forwarding United
States mail or materials received from or de-
livered by a private express carrier for ten-
ants of the mail agent if:

(a) The tenant is also renting or leasing
from the mail agent an office, store, residen-

tial unit or other space or unit intended for

human occupancy, which space or unit is lo-
cat;d on the same premises as the mailbox;
an

(b) The mail agent services which the
mail agent is providing to the tenant are in-
cidental to ang a part of the landlord-tenant
relationship which exists between the mail
agent and the tenant with respect to the
leased space or unit. (1991 c.465 §3]

646230 (Repealed by 1971 ¢.744 §27)

646.2835 Damages. Upon proof by a pre-
onderance of evidence that a mail agent has
ailed to satisfy any of the mail agent’s du-

ties set forth in ORS 646.225, the mail agent
shall be liable for actual damages caused to
any person who sent United States mail or
materials received from or delivered by a
private express carrier addressed to a ficti-
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tious person at any tenant’s mailbox and who
is damaged because the person who sent the
United States mail or materials received
from or delivered by a private express carrier
is unable to identify the tenant. A mail
agent’s liability under this section shall not
exceed $1,000 per occurrence. [1991 c.465 §4]

646240 Action by Attormey General;
civil penalty; injunction; attorney fees
and costs. (1) The Attorney General may
bring an action in the name of the state
against any mail agent for violation of ORS
646.225 or 646.229. Upon proof by a prepon-
derance of the evidence of a violation of ORS
646.225 or 646.229, a mail agent shall forfeit
and pay a civil penalty of not more than
$1,000 for an initial violation. For a second
or subsequent violation, the mail agent shall
forfeit and pay a civil penalty of not more
than $5,000 for each violation.

(2) The Attorney General may bring an
action in the name of the state against any
mail agent or other person or entity to re-
strain or prevent any violation of ORS
646.225 or 646.229.

(3) If the state prevails in whole or part
in any action brought by the Attorney Gen-
eral under this section, t¥1e Attorney General
shall be entitled to reasonable attorney fees
and costs of investigation, preparation and
litigation. [1991 c.465 §5)

LEASE-PURCHASE AGREEMENTS

646.245 Definitions for ORS 646.245 to
646.259. As used in ORS 646.245 to 646.259:

(1) “Advertisement” means a commercial
message in any medium that aids, promotes
or assists, directly or indirectly, a lease-pur-
chase agreement.

(2) “Cash price” means the price at
which the lessor would have sold the prop-
erty to the consumer for cash on the date of
the lease-purchase agreement.

(3) “Consumer” means an individual who
rents personal property under a lease-pur-
chase agreement to be used primarily for
personal, family or household purposes.

(4) “Consummation” means the time a
consumer becomes contractually obligated on
a lease-purchase agreement.

(5) “Lease-purchase agreement” means an
agreement for the use of personal property
by an individual for personal, family or
household purposes, for an initial period of
four months or less, that is automatically
renewable with each payment after the ini-
tial period, but does not obligate or require
the consumer to continue leasing or usin,
the property beyond the initial period, an
that permits the consumer to become the
owner of the property.

(6) “Lessor” means a person who regu-
larly provides the use of property through
lease-purchase agreements and to whom
lease ¥ayments are initially payable on the
fazgg §<1)] the lease-purchase agreement. (1993
C.

646.247 Applicability of ORS 646.245 to
646.259. (1) Lease-purchase agreements that
comply with ORS 646.245 to 646.259 are not
governed by laws relating to:

(a) A security interest under ORS chap-
ter 79.

(b) A retail installment contract under
ORS 83.010 to 83.190.

(2) ORS 646.245 to 646.259 does not apply
to the following:

(a) Lease-purchase agreements primarily
for business, commercial or agricultural pur-
poses, or those made with governmental
agencies or instrumentalities or with organ-
izations;

(b) A lease of a safe deposit box;

(c) A lease or bailment of personal prop-
erty which is incidental to the lease of real
property, and which provides that the con-
sumer has no option to purchase the leased
property; or

(d) A lease of a motor vehicle. [1993 ¢.283

646249 General disclosure require-
ments. (1) The lessor shall disclose to the
consumer the information required by ORS
646.251. In a transaction involving more than
one lessor, only one lessor need make the
disclosures, but all lessors shall be bound by
the disclosures. T

(2) The disclosures shall be made at or
before consummation of the lease-purchase
agreement.

(3) The disclosures shall be made clearly
and conspicuously in writing and a copy of
the lease-purchase agreement shall be pro-
vided to the consumer. The disclosures re-

uired under ORS 646.251 shall be made on
the face of the contract above the line for
the consumer’s signature.

(4) If a disclosure becomes inaccurate as
the result of any act, occurrence or agree-
ment by the consumer after delivery of the
required disclosures, the resulting inaccu-
racy is not a violation of ORS 646.245 to
646.259.

(5) If any portion of the transaction is
conducted in any language other than Eng-
lish, the disclosures required under ORS
646.245 to 646.259 shall be in the language
other than English. This subsection does not
apply if any portion of the transaction is
conducted through an interpreter supplied by
the lessee. [1993 ¢.283 §3]
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646.251 Specific disclosure require-
ments. For each lease-purchase agreement,
the lessor shall disclose 1n the agreement the
following items, as applicable:

(1) Whether the periodic payment is
weekly, monthly or otherwise, the dollar
amount of each payment and the total num-
ber and total dollar amount of all periodic
payments necessary to acquire ownership of
the property;

(2) A statement that the consumer will
not own the property until the consumer has
made the total payment necessary to acquire
ownership;

(3) A statement advising the consumer
whether the consumer is liable for loss or
damage to the property, and, if so, the maxi-
1r)rium amount for which the consumer is lia-

e

(4) A brief description of the leased
property, sufficient to identify the property
to Sle consumer and the lessor, including an
identification number, if applicable, and a
statement indicating whether the property is
new or used. A statement that indicates new
property is used is not a violation of ORS
646.245 to 646.259, '

(5) A statement of the cash price of the
Fropert . Where one agreement involves a
ease of two or more items as a set, a state-
ment of the aggregate cash price of all items
shall satisfy this requirement;

(6) The total of initial payments paid or
required at or before consummation of the
. a%':-eement or delivery of the property,

w

ichever is later;

(7) A statement that the total amount of
payments does not include other charges,
such as late payment, default, pickup and
reinstatement fees. Fees listed in this sub-
section shall be disclosed separately in the
agreement;

(8) A statement clearly summarizing the
terms of the consumer’s option to purchase,
including a statement that the consumer has
the right to exercise an early purchase op-
tion, and the price, formula or method for
determining the price at which the property
may be so purchased;

(9) A statement identifying the party re-
sponsible for maintaining or servicing the
progerty while it is being leased, together
with a description of that responsibility, and
a statement that if any part of a manufac-
turer’s express warranty covers the lease
property at the time the consumer acquires
ownership of the property, it shall be trans-
ferred to the consumer, if allowed by the
terms of the warranty;

(10) The date of the transaction and the
identities of the lessor and consumer;

(11) A statement that the consumer may
terminate the agreement without penalty by
voluntarily surrendering or returning the
property in good repair, reasonable wear and
tear excepted, upon expiration of any lease
term alon§ with any past due rental pay-
ments; an

(12) Notice of the right to reinstate an
agreement as provided in ORS 646.245 to
646.259. [1993 ¢.283 §4]

646.253 Provisions prohibited in lease-
purchase agreements. A lease-purchase
agreement may not contain:

(1) A confession of judgment;
(2) A negotiable instrument;

(3) A security interest or any other claim
of a property interest in anf' goods except
those %oods delivered by the lessor pursuant
to the lease-purchase agreement;

(4) A wage assignment;

(6) A waiver by the consumer of claims
or defenses;

(6) A provision authorizing the lessor or
a person acting on the lessor’'s behalf to en-
ter upon the consumer’s premises without
the permission of the consumer or to commit
any breach of the peace in the repossession
of goods;

(7) A provision requiring the purchase of
insurance or liability damage waiver from
the lessor for property that is the subject of
the lease-purchase agreement;

(8) A provision that mere failure to re-
turn property constitutes probable cause for
a criminal action;

(9) A provision requiring the lessee to
make a payment in addition to regular lease
payments in order to acquire ownership of
the leased property, or a provision requiring
the lessee to make lease payments totaling
more than the dollar amount necessary to
acquire ownership, as disclosed pursuant to
ORS 646.251;

(10) A provision requiring a late charge
or reinstatement fee unless a periodic paf'-
ment is late more than two days on a weekly
agreement, or five days on a monthly agree-
ment;

(11) A late charge or reinstatement fee in
excess of $5; or

(12) More than one late charge or rein-
statement fee on any one periodic payment
regardless of the period of time during which
it remains in default. [1993 c.283 §5]

646255 Reinstatement of lease-pur-
chase agreement by consumer; receipt
for each payment. (1) A consumer who fails
to make a timely rental payment may rein-
state the agreement, without losing any
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rights or options which exist under the
agreement, by the payment of:

(a) All past due rental charges;

(b) If the property has been picked up,
the reasonable costs of pickup and
redelivery; and :

(c) Any applicable late fee, within five
days of the renewal date if the consumer
pays monthly, or within two days of the re-
newal date if the consumer pays more fre-
quently than monthly.

(2) In the case of a consumer who has
paid less than two-thirds of the total of pay-
ments necessary to acquire ownership and
where the consumer has returned or volun-
tarily surrendered the property, other than
through judicial process, during the applica-
ble reinstatement period set forth in sub-
section (1) of this section, the consumer may
reinstate the agreement during a period of
not less than 21 days after the date of the
return of the property.

(3) In the case of a consumer who has
paid two-thirds or more of the total of pay-
ments necessary to acquire ownership, and
where the consumer has returned or volun-
tarily surrendered the property, other than
through judicial process, during the applica-
ble period set forth in subsection (1) of this
section, the consumer may reinstate the
agreement during a period of not less than
30 days after the date of the return of the
property.

(4) Nothing in this section shall prevent
a lessor from attempting to repossess prop-
erty during the reinstatement period, but
such a repossession shall not affect the con-
sumer's right to reinstate. Upon rein-
statement, the lessor shall provide the
consumer with the same property or substi-
tute property of comparable quality and con-
dition.

(5) A lessor shall provide the consumer
with a written receipt for each payment
made by cash or money order. [1993 c.283 §§6,7)

646.257 Renegotiation or extension of
lease-purchase agreement. (1) A renegoti-
ation shall occur when an existing lease-pur-
chase agreement is satisfied and replaced by
a new agreement undertaken by the same
lessor and consumer. A renegotiation shall
be considered a new agreement requiring
new disclosures. A renegotiation shall not
include:

(a) The addition or return of property in
a multiple item agreement or the substi-
tution of the lease property, if in either case
the average payment allocable to a payment

period is not changed by more than 10 per-
cent;

(b) A deferral or extension of one or
more periodic payments, or portions of a pe-
riodic payment;

(c) A reduction in charges in the lease
or agreement; and

(d) A lease or agreement involved in a
court proceeding.

(2) No disclosures are required for any

extension of a lease-purchase agreement.
(1993 .283 §8)

646.259 Disclosures required in adver-
tisement for lease-purchase agreements.
(1) If an advertisement for a lease-purchase
agreement refers to or states the dollar
amount of anF\l' payment and the right to ac-

uire ownership for any one specific item,

the advertisement shall also clearly and con-
spicuously state the following items, as ap-
plicable: :

(a) That the transaction advertised is a
lease-purchase agreement;

(b) The total of payments necessary to
acquire ownership; and

(¢c) That the consumer acquires no own-
ership rights if the total amount necessary
to acquire ownership is not paid.

(2) Any owner or personnel of any me-
dium in which an advertisement appears or
through which it is disseminated shall not be
liable under this section.

(3) The g:'ovisions of subsection (1) of
this section shall not apply to an advertise-
ment which does not refer to or state the
amount of any payment, or which is pub-
lished in the yellow pages of a telephone di-
rectory or in any similar directory of
business.

(4) Every item displayed or offered under
a lease-purchase agreement shall have
clearly and conspicuously indicated in Arabic
numerals, so as to be readable and under-
standable by visual inspection, each of the
following stamped upon or affixed to the
item:

(a) The cash price of the item;

d(b) The amount of the periodic payment;

an

(c) The total number of periodic pay-
ments required for ownership. (1993 ¢.283 §9)

646.260 [Repealed by 1975 ¢.255 §17]

646270 [Repealed by 1975 ¢.255 §17]

646.280 [Repealed by 1975 ¢.255 §17)

646.290 [Repealed by 1976 ¢.255 §17]

646.295 [1973 ¢.491 §2; repealed by 1975 ¢.255 §17)

§17) 646.310 [Repealed by 1975 ¢.92 §1 and by 1975 ¢.255
1

1993-50-21



646.315

TRADE REGULATIONS AND PRACTICES

ENFORCEMENT OF
EXPRESS WARRANTIES ON
NEW MOTOR VEHICLES

646.315 Definitions for ORS 646.315 to
646.375. As used in ORS 646.315 to 646.375:

(1) “Consumer” means:

() The purchaser or lessee, other than
for purposes of resale, of a new motor vehicle
normally used for personal, family or house-
hold purposes;

(b) Any person to whom a new motor ve-
hicle used for personal, family or household
purposes is transferred for the same purposes
during the duration of an express warranty
applicable to such motor vehicle; ‘and

(c) Any other person entitled by the
terms of such warranty to enforce the obli-
gations of the warranty.

(2) “Motor vehicle” means a passenger
motor vehicle as defined in ORS 801.360 that
is sold in this state. [1983 c.469 §1; 1985 c.16 §468;
1987 ¢.476 §1; 1989 ¢.171 §74; 1989 c.202 §1)

8171 646.320 [Repealed by 1975 ¢.92 §1 and by 1975 c.255
17

646.325 Availability of remedy. The
remedy under the provisions of ORS 646.315
to 646.375 is available to a consumer if:

(1) A new motor vehicle does not con-
form to applicable manufacturer’s express
warranties;

(2) The consumer reports each noncon-
formity to the manufacturer, its agent or its
authorized dealer, for the purpose of repair
or correction, during the period of one year

following the date of original delivery of the,

motor vehicle to the consumer or during the
period ending on the date on which the
mileage on the motor vehicle reaches 12,000
miles, whichever period ends earlier; and

(3) The manufacturer has received direct
written notification from or on behalf of the
consumer and has had an opportunit’y to
correct the alleged defect. “Notification” un
der this subsection includes, but is not lim-
ited to, a request by the consumer for an
informal dispute settlement procedure under
ORS 646.355. (1983 c.469 §2; 1987 c.476 §6)

e 646.330 [Repealed by 1975 ¢.92 §1 and by 1975 ¢.255

646.335 Consumer's remedies; man-
ufacturer's affirmative defenses. (1) If the
manufacturer or its agents or authorized
dealers are unable to conform the motor ve-
hicle to any applicable manufacturer's ex-
press warranty by repairing or correcting
any defect or condition that substantially
impairs the use, market value or safety of
the motor vehicle to the consumer after a
reasonable number of attempts, the manufac-
turer shall:

(a) Replace the motor vehicle with a new
motor vehicle; or

(b) Accept return of the vehicle from the
consumer and refund to the consumer the
full purchase or lease price paid, including
taxes, license and registration fees and any
similar collateral charges excluding interest,
less a reasonable allowance for the consum-
er’'s use of the vehicle.

(2) Refunds shall be made to the con-
sumer and lienholder, if any, as their inter-
ests may appear. A reasonable allowance for
use is that amount directly attributable to
use by the consumer prior to the first report
of the nonconformity to the manufacturer,
agent or dealer and during any subsequent
geriod wher the vehicle is not out of service

y reason of repair.

(8) It shall be an affirmative defense to
any claim under ORS 646.315 to 646.375:

(a) That an alleged nonconformity does
not substantially impair such use, market
value or safety; or

(b) That a nonconformity is the result of
abuse, neglect or unauthorized modifications
or alterations of the motor vehicle by the
consumer. (1983 c.469 §3; 1987 c.476 §2]

§171 646.340 (Repealed by 1975 ¢.92 §1 and by 1975 c.255

646.345 Presumption of reasonable at-
tempt to conform; extension of time for
repairs; notice to manufacturer. (1) It
shall be presumed that a reasonable number
of attempts have been undertaken to conform
a motor vehicle to the applicable manufac-
turer's express warranties if, during the pe-
riod of one year following the date of
original delivery of the motor vehicle to a
consumer or during the period ending on the
date on which the mileage on the motor ve-
hicle reaches 12,000 miles, whichever period
ends earlier:

(a) The same nonconformity has been
subject to repair or correction four or more
times by the manufacturer or its agent or
authorized dealer, but such nonconformity
continues to exist; or

(b) The vehicle is out of service by rea-
son of repair or correction for a cumulative
total of 30 or more business days.

(2) A repair or correction for purposes of
subsection (1) of this section includes a re-
pair that must take place after the expiration
of the earlier of either period.

(3) The period ending on the date on
which the mileage on the motor vehicle re-
aches 12,000 miles, the one-year period and
the 30-day period shall be extended by any
period of time during which repair services
are not available to the consumer -because of
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a war, invasion, strike, fire, flood or other
natural disaster.

(4) In no event shall the presumption de-
scribed in subsection (1) of this section apply
against a manufacturer unless the manufac-
turer has received ‘prior direct written no-
tification from or on behalf of the consumer
and has had an opportunity to cure the de-
fect alleged. {1983 c.469 §4]

817 646.350 [Repealed by 1975 ¢.92 §1 and by 1975 ¢.255
1

646.355 Use of informal dispute settle-
ment procedure as condition for remedy;
binding effect on manufacturer. If the
manufacturer has established or participates
in an informal dispute settlement procedure
that substantially complies with the pro-
visions of Title 16, Coge of Federal Regu-
lations, Part 703, as from time to time
amended, and causes the consumer to be no-
tified of the procedure, ORS 646.335 con-
cerning refunds or replacement shall not
apply to any consumer who has not first re-
sorted to the procedure. A decision resultin
from arbitration pursuant to the inform
dispute settlement procedure shall be binding
on the manufacturer. [1983 c.469 §5]

646357 Informal dispute settlement
procedure; recordkeeping; review by De-
gartment of Justice. A manufacturer which

as established or participates in an informal
dispute settlement rocegure shall keep re-
cords of all cases submitted to the procedure
under ORS 646.355 and shall make the re-
cords available to the Department of Justice
if the department requests them. The depart-
ment may review all case records kept under
this section to determine whether or not the
arbitrators are complying with the provisions
of ORS 646.315 to 646.375 in reaching their
decisions. [1987 c.476 §4]

646.359 Judicial review; damages. (1) If
a consumer appeals to a court from a deci-
sion resulting from the informal dispute
settlement procedure established by ORS
646.355 because the consumer was not
granted one of the remedies specified in ORS
646.335 (1), and the consumer is granted one
of the specified remedies by the court, the
consumer shall also be awarded up to three
times the amount of any damages, together
with reasonable attorney fees and costs, if
the court finds that the manufacturer did not
act in good faith in the dispute settlement
procedure.

(2) If a consumer brings an action under
ORS 646.315 to 646.375 against a manufac-
turer who has not established informal dis-
pute settlement procedures and the consumer
is granted one of the remedies specified in
ORS 646.335 (1), the consumer shall also be
awarded three times the amount of the dam-

gﬁes, plus attorney fees and costs. [1987 c.476

§17] 646.360 (Repealed by 1975 c.92 §1 and by 1975 ¢.255

646.361 Limitations on actions against
dealers. (1) Nothing in ORS 646.315 to
646.375 creates a cause of action by a con-
sumer against a vehicle dealer.

(2) A manufacturer may not join a dealer
as a party in any proceeding brought under
ORS 646.315 to 646.375, nor may the man-
ufacturer try to collect from a dealer any
damages assessed against the manufacturer
in a proceeding brought under ORS 646.315
to .375. [1987 c.476 §7]

646.365 Limitation on commencement
of action. Any action brought under ORS
646.315 to 646.375 shall be commenced within
onel. year following whichever period ends
earlier:

(1) The period ending on the date on
which the mileage on the motor vehicle re-
aches 12,000 miles; or

(2) The period of one year following the
date of the original delivery of the motor ve-
hicle to the consumer. [1983 c.469 §6]

- 646.370 [Repealed by 1975 .92 §1 and by 1975 ¢.255

646.376 Remedies supplementary to
existing statutory or common law reme-
dies; election of remedies. Nothing in ORS
646.315 to 646.375 is intended in any way to
limit the rights or remedies that are other-
wise available to a consumer under any
other law. However, if the consumer elects
to pursue any other remedy in state or fed-
eral court, the remedy available under ORS
646.315 to 646.375 shall not be available in-
sofar as it would result in recovery in excess
of the recovery authorized by ORS 646.335
without proof of fault resulting in damages
in excess of such recovery. [1983 c.469 §7)

CREDIT SERVICES ORGANIZATIONS

646.380 Legislative findings. The Legis-
lative Assembly finds and declares that:

(1) The ability to obtain and use credit
has become of great importance to consum-
ers who have a vital interest in establishin
and maintaining their creditworthiness ans
credit standing. As a result, consumers who
have experienced credit problems may seek
assistance from credit services organizations
which offer to obtain credit or improve the
credit standing of consumers.

(2) Certain advertising and business
practices of some credit services organiza-
tions have worked a financial hardship upon
the people of this state, particularly on those
who have limited economic means and are
inexperienced in credit matters. Credit ser-
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vices organizations have significant impact
upon the economy and well-being of this
state and its people.

(3) The purposes of ORS 646.382 to
646.396 are to provide prospective customers
of credit services organizations with the in-
formation necessary to make intelligent de-
cisions regarding the purchase of those
services and to protect the public from unfair
or deceptive advertising and business prac-
tices. ORS 646.382 to 646.396 shall be inter-

reted liberally to achieve these oses.
8993 ¢.582 §1] y purp

646.382 Definitions for ORS 646.382 to
646.396. As used in ORS 646.382 to 646.396:

(1) “Consumer” means any individual
who is solicited to purchase or who pur-
chases the services of a credit services or-
ganization.

(2)(a) “Credit services organization”
means any fperson who, with respect to the
extension of credit by others, sells, provides,
performs, or represents that the organization
can or will sell, provide or perform, in return
for the payment of money or other valuable
consideration, any of the following services:

(A) Improving, sav:in%l or preserving a
consumer’s credit record, history or rating.

(B) Obtaining an extension of credit for
a consumer.

(C) Providing advice, assistance, instruc-
tion or instructional materials to a consumer
with regard to either subparagraph (A) or (B)
of this paragraph.

(b) “Credit services organization” does
not include:

(A) Any person authorized to make loans
or extensions of credit under the laws of this
state or the United States who is subject to
regulation and supervision by this state or
the United States or a lender a%proved b
the Secretary of Housing and Urban Devel-
opment for participation in any mortgage in-
Zurance program under the National Housing

ct.

(B) Any financial institution as defined
in ORS 706.005, any bank holding comglany
as defined in ORS 715.010 or any subsidia
or affiliate of a financial institution or ban
holding company.

(C) A mortgage banker or mortgage bro-
ker as defined in ORS 59.840.

(D) Any nonprofit organization exem}}:t
from taxation under section 501(c)(3) of the
Internal Revenue Code, provided that the or-
ganization does not require a fee for its ser-
vices and does not receive any money or
other valuable consideration prior to the
rendering of any services by the organization
for the consumer.

(E) Any person licensed as a real estate
broker by this state if the person is acting
within the course and scope of that license.

(F) Any person licensed to practice law
in this state if the person remfers services
within the course and scope of practice as
an attorney.

(G) Any broker-dealer registered with the
Securities and Exchange Commission or the
Commodity Futures Trading Commission if
the broker-dealer is acting within the course
and scope of that regulation.

(H) Any consumer reporting agency as
defined in the Federal Fair Credit Reporting
Act, 15 U.S.C. 1681 et seq.

(I) Any licensee licensed under ORS
chapter 725.

(3) “Department” means the Department
of Consumer and Business Services.

(4) “Director” means the director of the
department or the director’s designees.

' (5) “Extension of credit” means the right
to defer payment of debt or to incur debt and
defer its payment offered or granted prima-
rily for personal, family or household pur-
poses. [1993 c.582 §§2,2a)

646.384 Prohibited conduct; cancella-
tion of contract. (1) A credit services or-
ganization, its salespersons, agents,
representatives and independent contractors
who sell or attempt to sell the services of a
credit services organization shall not do any
of the following:

(a) Misrepresent directly or indirectly in
any advertising, promotional materials, sales
presentation or in any other manner:

(A) The nature of the services to be per-
formed.

(B) The time within which the services
will be performed.

(C) The ability to improve the consumer’s
credit report or credit rating.

(D) The amount or the type of credit a
consumer can expect to receive as a result
of the performance of the services offered.

(E) The qualifications, training or experi-
ence of the organization’s personnel.

(b) Make, counsel or advise any con-
sumer to make any statement that is untrue
or misleading or that should be known by the
exercise of reasonable care to be untrue or
misleading with respect to a consumer’s
creditworthiness, credit standing or credit
capacity to a credit reporting agency or a
person to whom a consumer is applying for
an extension of credit.

(c) Charge or receive any money or other
valuable consideration prior to full and com-
plete performance of the services the credit
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services organization has agreed to perform
for the consumer, unless the credit services
organization has obtained a surety bond.

(d) Charge or receive any money or other
valuable consideration solely for referral of
the consumer to a credit provider who will
or ma
tended to the consumer on substantially the
same terms as those available to customers
of the credit provider.

(e) Transact any business as a credit ser-
vices organization without first having regis-
tered with the Department of Consumer and
Business Services as required by ORS
646.386.

(2) A consumer may cancel any contract
between the consumer and a credit services
organization at any time prior to midnight
of the third business day after the date the
contract is entered into. The consumer shall
be entitled to a full refund of any fees paid.
[1993 ¢.582 §3]

646.386 Registration of credit services
organizations. (1) A credit services organ-
ization shall file a registration statement
with the department betore conducting busi-
ness in this state. The department by rule
shall establish a registration system for
credit services organizations. The system
shall provide for annual renewals of regis-
trations.

(2) Applications for registration or re-
newal shall be in writing, under oath, on a
form prescribed by the department and shall
be accompanied by a fee in an amount to be
established by the director by rule.

(3) The registration statement shall con-
tain information that the director requires
and that is consistent with ORS 646.382 to
646.396, including, but not limited to:

(a) The name and address of the credit
services organization.

(b) The name and address of a reg'is.tered
agent authorized to accept service on behalf
of the credit services organization.

{(c) The name and address of any person
who directly or indirectly owns or controls
10 percent or more of the outstanding shares
in the credit services organization.

(d) The name and address of the surety
company or commercial bank issuing a
surety bond or irrevocable letter of credit
required by ORS 646.388.

(4) The registration statement shall also
contain either: :

(a) A full and complete disclosure of any
litigation or unresolved complaint filed with
a governmental authority of this state, any
other state or the United States relating to

extend credit that is or will be ex--

the operation of the credit services organiza-
tion; or

(b) A notarized affidavit stating that
there has been no litigation or unresolved
complaint filed with a governmental author-
%y of this state, any other state or the

ited States relating to the operation of the
credit services organization,

(5) Except as provided in this subsection,
the credit services organization shall update
a registration statement not later than the
90th day after the date on which a change in
the information re%uired to be listed on the
statement occurs. The credit services organ-
ization shall update a registration statement
not later than 10 days before there is a
change in any information ‘required under
subsection (3)(a) or (b) of this section.

(6) Each credit services organization reg-
istering under this section shall maintain a
copy of the refistration statement in the or-
ganization’s files. The credit services organ-
ization shall allow a consumer to inspect the
registration statement upon request.

(7) If the director receives a registration
statement that complies with this section
and any rules of the director, the director
shall register the credit services organiza-
tion. (1993 c.582 §4]

646.388 Surety bond or irrevocable
letter of credit. (1) Every applicant for reg-
istration as a credit services organization
shall file with the director a corporate surety
bond or irrevocable letter of credit running
to the State of Oregon in the sum of $25,000.
The surety bond or irrevocable letter of
credit shall be issued by a surety compan
or commercial bank as defined in OR%
706.005 authorized to do business in this
state.

(2) The surety bond or irrevocable letter
of credit shall be issued on the condition that
the credit services organization comply with
all provisions of ORS 646.382 to 646.396 and
fully perform on all contracts entered into
with consumers.

(3) The surety bond or irrevocable letter
of credit shall be continuous until canceled
and shall remain in full force and unimpaired
at all times to comply with this section. The
surety or commercial bank shall give the di-
rector at least 30 days’ written notice before
it cancels or terminates its liability under
the bond or irrevocable letter of credit.

(4) Any person who suffers damage as a
result of a violation of any provision of ORS
646.380 to 646.396 and 646.608 or any rule
adopted by the director pursuant to ORS
646.382 to 646.396 shall have a right of action
under the bond or against the irrevocable
letter of credit. An action on the bond or
against the irrevocable letter of credit may
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be brought by the state or by any consumer
by filing a complaint in a court of competent
jurisdiction not later than one year after the
surety bond or irrevocable letter of credit is
canceled or terminated.

(5) The aggregate liability of the surety
or issuer of the irrevocable letter of credit
shall not exceed the principal sum of the
bond or irrevocable letter of credit.

(6) If a credit services organization is in
comgliance with the surety bond or irrev-
ocable letter of credit provisions of this sec-
tion, the individual salespersons or agents or
subagents of the credit services organization
who sell the services of that organization
shall not be required to obtain a separate

surety bond or irrevocable letter of credit.
[1993 ¢.582 §5]

646.390 Required disclosures. (1) Before
any agreement is entered into, or before any
money is paid by a consumer, whichever oc-
curs first, the credit services organization
shall provide the consumer with written dis-
closure of the information described in sub-
section (2) of this section. The credit services
organization shall maintain on file for a pe-
riod of two years an exact copy of the dis-
closure statement, personally signed by the
consumer, acknowledging receipt of a copy
of the disclosure statement.

(2) The disclosure statement referred to
in subsection (1) of this section shall include:

(a) A complete and accurate statement
of the consumer’s rights to review any file
on the consumer maintained by any con-
sumer reporting agency, as provided under
the Federal Fair Credit Reporting Act, 15
U.S.C. 1681 et seq.

(b) A statement that the consumer may
review the consumer’s file under paragraph
(a) of this subsection at no charge if the re-
quest is made to the credit reporting agency
within 30 days after receiving notice that
credit has been denied.

(¢) The approximate price the consumer
will be charged by the credit reporting
agency to review the consumer’s file main-
tained by the credit reporting agency.

(d) A complete and detailed description
of the services to be performed by the credit
services organization for the consumer and
the total amount the consumer will have to
pay, or become obligated to pay, for the ser-
vices.

(e) A statement detailing the existence
and purpose of the surety bond or irrevocable
letter of credit as described in ORS 646.388,
and describing the procedure for commencing
an action on the bond or irrevocable letter
of credit.

(f) The name and address of the surety
comé)any or commercial bank that issued the
bond or irrevocable letter of credit.

(g) A statement that a written, signed

agreement is necess between the parties.
[1553 ¢.582 §6] ary P

646.392 Contents of contract between
consumer and credit services organiza-
tion. (1) Each contract between a consumer
and a credit services organization for the
purchase of the services of the credit ser-
vices organization shall be in writing, in at
least 10-point type, signed and dated by the
parties, and shall include all of the following:

(a) The terms and conditions of payment,
including the total of all payments to be
made by the consumer, whether to the credit
services organization or to some other -per-
son;

(b) A full and detailed description of the
services to be performed by the credit ser-
vices organization for the consumer, includ-
ing all guarantees and promises of full or
partial refunds, and the date by which the
services are to be completely performed or
the estimated length of time for performing
the services;

(c) The address of the principal place of
business of the credit services organization
and of the organization's registered agent
within the state authorized to accept service
of process; and

(d) A conspicuous statement in at least
10-point boldfaced type, in immediate prox-
imit})l' to the space reserved for the signature
of the consumer, as follows; “You, the con-
sumer, may cancel this contract at any time
prior to midnight of the third business day
after the date of this transaction. See the
attached notice of cancellation form for an
explanation of this right.”

(2) The contract shall be accompanied by
a completed form in duplicate, captioned

“Notice of Cancellation” and printed in at
least 10-point boldfaced type. The form shall
be attached to the contract, be easily

detachable and provide a detailed and com-
plete description of the consumer’s right to
cancel the contract. The director, by rule,
shall design the form.

(3) The credit services organization shall
provide the consumer with a copy of the
completed contract with all attachments the
consumer is required to sign at the time the
agreement is signed. [1993 c.582 §7

646.394 Unenforceable contract pro-
visions; burden of proof; injunctions. (1)
Any contract that violates any provision of
ORS 646.382 to 646.396 and any waiver of
any provision of ORS 646.382 to 646.396 by a
consumer shall be void and unenforceable as

1993-50-26



TRADE PRACTICES AND ANTITRUST REGULATION

646.419

contrary to public policy. A credit services
organization shall not attempt to induce a
consumer to waive the application of any
provision of ORS 646.382 to 646.396.

 (2) In any proceeding under ORS 646.382
to 646.396, the burden of proving an ex-
emption from a definition is upon the person
claiming such an exemption.

(3) Any district or circuit court of this
state has jurisdiction in equity to restrain
and enjoin violations of ORS 646.380 to
646.396 and 646.608.

(4) This section shall not prohibit the
enforcement by any person of any right pro-
vided by ORS 646.380 to 646.396 and 646.608
or any other applicable law. (1993 ¢.582 §8]

646.396 Audit of credit services organ-
ization; grounds for registration denial,
revocation, suspension or refusal to re-
new; civil penalty; rules. In addition to the
provisions of ORS 646.608:

(1) Upon the director’s own motion or
upon receipt of a complaint by a customer
of the credit services organization, the direc-
tor may audit the credit services organiza-
tion’s customer records. If the director finds
any discrepancies in the customer records of
the credit services organization, the director
may also audit the operating accounts and
any other accounts or records kept by the
credit services organization for discrepan-
cies. The credit services organization shall
pay the reasonable cost of any audit under
this section, as determined by the director.

(2) The director may refuse to issue or
renew or may revoke or suspend any regis-
tration under ORS 646.386 if the department
determines that: '

(a) Any information a credit services or-
ganization files with the department is false
or untruthful;

(b) A credit services organization has vi-
olated any of the provisions of ORS 646.382
to 646.396;

(c) A credit services organization has vi-
olated any of the rules of the department
adopted under ORS 646.380 to 646.396 and
646.608; or

(d) A credit services organization has
failed to maintain in effect the bond or an
irrevocable letter of credit required under
ORS 646.388.

(3) The department may impose a civil
penalty in an amount not to exceed $1,000
per wviolation for each wviolation of ORS
646.382 to 646.396. The civil penalties shall
be imposed as provided in ORS 183.090.

(4) Actions of the director under this
subsections (1) to (4) of section are subject
to the provisions of ORS 183.310 to 183.550..

(5) The director may adopt rules neces-
sary for the administration of ORS 646.380 to
646.396 and 646.608. [1993 c.582 §§9,10]

646.410 [Repealed by 1975 ¢.255 §17]

REPURCHASE OF FARM IMPLEMENTS
BY SUPPLIER FROM RETAILER

646.415 Definitions for ORS 646.415 to
2224&5 For the purposes of ORS 646.415 to
.455:;

(1) “Current model” means a model listed
in the wholesaler's, manufacturer’s or dis-
tributor’s current sales manual or any sup-
plements to the manual.

(2) “Current net price” means the price
listed in the wholesaler’s, manufacturer’s or
distributor’s price list or catalog in effect at
the time the contract is canceled or discon-
tinued, less any applicable trade, volume or
cash discounts.

(3) “Farm implements” means:

(a) Any vehicle designed or adapted and
used exclusively for agricultural operations
and only incidentally operated or used upon
the highways; and

(b) All other consumer products for agri-
cultural purposes, including lawn and arszln
equipment powered by an engine, supplied by
the supplier to the retailer pursuant to a
retailer agreement.

(4) “Inventory” means farm implements,
machinery, attachments and repair parts.

(6) “Net cost” means the price the
retailer actually paid for the merchandise to
the wholesaler, manufacturer or distributor.

(6) “Retailer” means any person engaged
in the business of retailing farm implements,
machinery, attachments or repair parts
within the State of Oregon.

(7) “Retailer agreement” means a written
contract, written sales agreement or written
security agreement of definite or indefinite
duration between a supplier and a_ retailer
that provides for the rights and obligations
of the parties with respect to purchase or
sale of farm implements.

(8) “Supplier” means the wholesaler,
manufacturer, manufacturer’s representative
or distributor of farm implements, machin-
eg, attachments or spare parts. [1983 c¢.551 §1;
1933 c.406 §1]

646.419 Application of ORS 646.415 to
646.455 to successor in interest or
assignee of supplier. The obligations of a
supplier under ORS 646.415 to 646.455 apply
to the supplier’s successor in interest or
assignee. A successor in interest includes a
purchaser of assets or shares, a surviving
corporation or other entity resulting from a
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merger or liquidation, a receiver and a trus-
tee of the original supplier. (1989 c.404 §2)
646.420 [Repealed by 1975 ¢.255 §17]

- 646.425 Payment or credit for unused
farm implements and parts upon termi-
nation of retailer agreement; statutory
remedy supplemen to retailer agree-
ment remedies. (1) This section applies to
a retailer and a su fplier who enter into a
retailer agreement. If the retailer agreement
is terminated, canceled or discontinued, un-
less the retailer elects to keep the farm im-
plements, machinery, attachments and repair
parts under a contractual right to do so, the
supplier shall pay the retai%er for the farm
implements, machinery, attachments and re-
pair parts, or credit their cost to the retail-
er's account if the retailer has outstanding
any sums owing the supplier. The payment
or credit shall be as follows:

(a) The payment or the credit for the un-
used complete farm implements, machinery
and attachments in new condition shall be in
a sum equal to 100 percent of the net cost
of all such complete farm implements, ma-
chinery and attachments that are current
models and that have been purchased by the
retailer from the supplier within the 24
months immediately preceding notification by
either Earty of intent to cancel or discon-
tinue the retailer agreement. The payment
or credit shall include the transportation
charges to the retailer and from the retailer
to the supplier, if the charges have been paid
by the retailer or invoiced to the retailer’s
account by the supplier.

(b) The payment or credit for repair parts
described in this paragraph shall be a sum
e?ual to 85 percent of the current net prices
of the repair parts, including superseded
parts, listed in current price lists or catalogs
In use by the supplier on the date of cancel-
lation or discontinuance of the retailer
agreement, and including the transportation
charges from the retailer to the destination
designated by the supplier which have been
paid by the retailer, or invoiced to a retail-
er’s account by the supplier. This paragraph
applies to parts which had previously been
purchased by the retailer from the supplier
and are held by the retailer on the date of
the cancellation or discontinuance of the
retailer agreement or thereafter are received
by the retailer from the supplier. The sup-
plier shall pay the retailer or credit to the
retailer’s account a sum equal to five percent
of the current net price of all parts returned
for the handling, packing and loading of the

arts, unless the supplier elects to catalog or
ist the inventory and perform packing and
loading of the parts itser.

(2) Upon the payment or allowance of
credit to the retailer’s account of the sum

under subsection (1) of this section, the title
to the farm implements, farm machinery, at-
tachments or repair parts shall %ass to the
supplier making the payment or allowing the
credit and the supplier shall be entitled to
the possession of the farm implements, ma-
chinery, attachments or repair parts. How-
ever, this section shall not in any way affect
any security interest which the supplier may
have in the inventory of the retailer.

(38) The provisions of this section shall
apply to any annual part return adjustment
agreement made between a retailer and a
supplier.

(4) The provisions of this section shall be
supplemental to any retailer agreement be-
tween the retailer and the supplier covering
the return of farm implements, machinery,
attachments and repair parts. The retailer
may elect to pursue either the retailer's
remedy under the retailer agreement or the
remedy provided under this section. An
election by the retailer to pursue the remedy
under the retailer agreement shall not bar
the retailer’s right to the remedy provided
under this section as to those farm imple-
ments, machinery, attachments and repair
parts not affected by the retailer agreement.
This section does not affect the right of a
supplier to charge back to the retailer’s ac-
count amounts previously paid or credited as
a discount incident to the retailer’s purchase
of goods. [1983 c.551 §2; 1991 c.83 §5; 1993 c.406 §6)

646.430 [Repealed by 1975 ¢.255 §17]

646.435 Repurchase of inventory by
supplier; effect of new retailer agree-
ment. (1) A supplier shall repurchase the
inventory of a retailer, as if the supplier had
{:erminated the retailer agreement, as fol-
ows:

(a) Upon the death of a retailer whose
business is owned as a tenancy by the en-
tirety, at the option of the spouse or the heir
or heirs of the retailer.

(b) Upon the death of a stockholder of a
corporation operating as a retailer, at the
option of the heir or heirs of the stockholder
and upon the consent of the board of direc-
tors.

(2) The surviving spouse or the heir or
heirs may exercise the option under this
section not later than one year from the date
of the death of the retailer or the stock-
holder.

(3) Nothing in ORS 646.415 to 646.455 re-
quires the repurchase of inventory by the
supplier:

(a) If the supplier and the corporation
acting as a retailer enter into a new retailer
agreement to operate the retail dealership.
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(b) If the supplier and the surviving
spouse or the heir or heirs of the retailer
enter into a new retailer agreement to oper-
g’lt]e the retail dealership. [1983 c.551 §3; 1993 c.406

646.440 [Repealed by 1975 ¢.255 §17]

646.445 Civil action for supplier's fail-
ure to pay. If a supplier described in ORS
646.425 (1), upon the cancellation of a
retailer agreement by either a retailer or the
supglier, fails to make payment as required
by ORS 646.425 or 646.435, the supplier shall
be liable in a civil action to be brought by
the retailer or by the retailer’s spouse, heir
or heirs for the payments required under
ORS 646.425. [1983 c.551 §4; 1993 c.406 §8}

646.447 Prohibited conduct by sup-
plier. (1) A supplier shall not:

(a) Except as required by any applicable
law or unless special features or accessories
are safety features or accessories required by
a supplier, coerce or compel any retailer to
order or accept delivery of any farm imple-
ments or parts or any farm implements with
special features or accessories not included
in the base list price of the farm implements
as publicly advertised by the supplier which
the retailer has not voluntarily ordered.

(b) Coerce or compel any retailer to enter
into any agreement, whether written or oral,
supplementary to an existing retailer agree-
ment with such supplier, unless the supple-
mentary agreement or amendment to the
agreement is applicable to all other similarly
situated retailers in the state.

(c) Refuse to deliver in reasonable quan-
tities and within a reasonable time after re-
ceipt of the retailer’s order, to any retailer
having a retailer agreement for the retail
sale of new equipment sold or distributed by
the supplier, equipment covered by the
retailer agreement represented by the sup-
plier to be available for immediate delivery.
However, the failure to deliver any equip-
ment shall not be considered a violation of
ORS 646.415 to 646.455 when deliveries are
based on prior ordering histories, the priority
given to the sequence in which the orders
are received or manufacturing schedules, or
if the failure is due to prudent and reason-
able restrictions on extension of credit by
the supplier to the retailer, an act of nature,
a work stoppage or delay due to a strike or
labor difficulty, a bona fide shortage of ma-
terials, a freight embargo or other cause over
which the supplier has no control. As used
in this subsection, “act of nature” means an
unanticipated grave natural disaster or other
natural phenomenon of an exceptional,. inev-
itable and irresistible character, the effects
of which could not have been prevented or

avoided by the exercise of due care or fore-
sight.

(d) Require as a condition of renewal or
extension of a retailer agreement that the
retailer complete substantial renovation of
the retailer’s place of business, or acquire
new or additional space to serve as the
retailer’s place of business, unless the sup-
plier ;f?rovides at least one year’s written no-
tice of the condition which states all grounds
supporting the condition. The supplier must
provide a reasonable time for the retailer to
complete the renovation or acquisition.

(e) Discriminate among similarly situated
retailers in this state with respect to the
prices charged for equipment of like grade
and quality sold to them by the supplier. This
subsection does not prohibit the use of dif-
ferentials resulting from the differing quan-
tities in which equipment is sold or
delivered, except that nothing shall prevent
a retailer from offering a lower price in or-
der to meet an equally low price of a com-
Eetitor or the services or facilities furnished

y a competitor.

() Unreasonably withhold consent for a
retailer to change the capital structure of
the retailer’s business or the means by which
it is financed, provided that the retailer
meets the reasonable capital requirements
imposed by the supplier or agreed to between
the retailer and the supplier and provided
that the change by the retailer does not re-
sult in a change of the controlling interest
in the executive management or board of di-
rectors, or of any guarantors of the retailer.

(g) Prevent or attempt to prevent by
contract or other method any retailer or any
officer, member, partner or stockholder of
any retailer from selling or transferring any
interest to any other party or parties. How-
ever, no retailer, officer, member, partner or
stockholder shall have the right to sell,
transfer or assign the retailer’s interest or
power of management or control without the
written consent of the supplier, and such
consent of the supplier shall not be unrea-
sonably withheld.

(h) Require a retailer to assent to a re-
lease, assignment, novation, waiver or
estoppel which would relieve any person
gr‘fsm5liability imposed by ORS 646415 to

455, )

(i)A) Unreasonably withhold consent, in
the event of the deat]}: or incapacity of the
retailer or the principal owner of the retail-
er’s business, to the transfer of the retailer’s
interest in the business to a member or
members of the family of the retailer or the
principal owner of the business if the family
member meets the reasonable financial, busi-
ness experience and character standards of
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the supplier. If a supplier determines that the
designated family member is not acceptable,
the supplier shall provide written notice of
the supﬁlier’s objection and specific reasons
for withholding consent. A suf)plier shall
have 90 days to consider a retailer’s request
to make a transfer to a family member. As
used in this subparagraph, “family” means
and includes a spouse, parents, siblings, chil-
dren, stepchildren, sons-in-law, daughters-in-
law and lineal descendants, including those
by adoption, of the retailer or principal
owner of the business.

(B) Notwithstanding subparagraph (A) of
this paragraph, in the event that a supplier
and retailer have duly executed an agree-
ment concerning succession rights prior to
the retailer’'s death and the agreement has
not been revoked or terminated by either
party, the agreement shall be observed.

(2) Notwithstanding the provisions in
subsection (1)(g) or (1)5)(1&) of this section,
and without precluding any other permissible
bases for withholding consent, a supplier
may withhold consent to a transfer of inter-
est in a retailer if, with due regard to re-
gional market conditions and distribution
economies, the retailer’s area of responsibil-
ity or trade does not afford sufficient sales
potential to reasonably support a retailer. In
any disgute between a supplier and retailer
under this subsection, the supplier shall bear
the burden of proving that the retailer’s area
of responsibility or trade area does not afford
sufficient sales potential to reasonably sup-
port a retailer. The proof offered shall be in
writing. [1993 c.406 §3]

646.449 Termination, cancellation or
failure to renew retailer agreement; no-
tice; good cause. (1) Except where grounds
for termination or nonrenewal of a retailer
agreement or a change in the competitive
circumstances of a retailer agreement exist
as described in subsection (2) of this section,
a supplier shall give a retailer 90 days’ writ-
ten notice of the sul)plier’s intent to termi-
nate, cancel or fail to renew a retailer
agreement or change the competitive cir-
cumstances of a retailer agreement. The no-
tice shall state all reasons constituting good
cause for termination, cancellation or
nonrenewal and shall provide that the
retailer has 60 days in which to cure any
claimed deficiency. If the deficiency is recti-
filed within 60 days to the satisfaction of the
supplier, the notice shall be void. However,
if the termination of the retailer agreement
is based on good cause as described in sub-
section (2) of this section, then the 90-day
written notice shall not be required, nor
shall the retailer have 60 days to cure the
deficiency. The contractual term of the
retailer agreement shall not expire and a

change of the competitive circumstances of
a retailer agreement shall not occur without
the written consent of the retailer prior to
the expiration of at least 90 days following
the notice.

(2) No supplier, directly or through an
officer, agent or employee, may terminate,
cancel, fail to renew or substantially change
the competitive circumstances of a retailer
agreement without good cause. “Good
cause” means failure by a retailer to comply
with the requirements imposed upon the
retailer by the retailer agreement, provided
that the requirements are not different from
those requirements imposed on other simi-
larly situated retailers in this state either by
terms or by the manner of enforcement. In
addition, good cause exists whenever the
retailer has:

(a) Transferred a controlling ownership
interest in the retailer’s business without the
supplier’'s consent;

(b) Made a material misrepresentation or
falsification of any record, contract, report
or other document which the retailer has
submitted to the supplier;

(c) Filed a voluntary petition in bank-
ruptcy or has had an involuntary petition in
bankruptcy filed against the retailer which
has not been discharged within 60 days after
the filing, or is insolvent or in receivership;

(d) Pleaded guilty to, been convicted of
or been imprisoned for a felony; :

(e) Failed to operate in the normal course
of business for seven consecutive business
days or has terminated business;

(f) Relocated or established a new or ad-
ditional place or places of business without
the supplier’s consent;

(g) Failed to satisfy any payment obli-
gation as it came due and payable to the
supplier or has failed to promptly account to
the supplier for any proceeds of the sale of
farm implements or otherwise failed to hold
the proceeds in trust for the benefit of the
supplier;

(h) Consistently engaged in business
practices that are detrimental to the con-
sumer or supplier including but not limited
to excessive pricing, misleading advertising
or failure to provide service and replacement
parts or to perform warranty obligations;

(i) Inadequately represented the supplier,
causing lack of performance in sales, service
or warranty areas, and failed to achieve sat-
isfactory market penetration at levels con-
sistent with similarly situated retailers based
on available documented information;

j) Consistently failed to meet buildin
and housekeeping requirements or has faile
to provide adequate sales, service or parts
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personnel in compliance with the retailer
agreement; or

(k) Consistently failed to comply with the
licensing laws that apply to the products and
services being represented for and on behalf
of the supplier. (1993 c.406 §4)

646.450 [Repealed by 1975 ¢.255 §17)

646.451 Remedies; arbitration; cause
of action; injunctive relief. (1) Any party
to a retailer agreement aggrieved by the
conduct of the other party to the agreement
with respect to the provisions of ORS 646.447
or 646.449 may seek arbitration of the issues
involved in the decision of the other party
pursuant to the provisions of ORS 36.300 to
36.365. The arbitration shall also be pursuant
to the commercial arbitration rules of the
American Arbitration Association. The
findings and conclusions of the arbitrator or
ganel of arbitrators shall be binding upon

oth parties. Upon demand for arbitration by
one party, it shall be presumed for purposes
of the provisions of OI{)S 36.300 to 36.365 that
the parties have consented to arbitration,
that the costs of witness fees and other fees
in the case, together with reasonable attor-
ney fees, shall be paid by the losing party.

(2) Notwithstanding subsection (1) of this
section, any retailer has a cause of action
against a supplier for damages sustained by
the retailer as a consequence of the supph-
er's violation of any provisions of 8 S
646.447 or 646.449, together with the actual
costs of such action, including reasonable
attorney fees.

(3) The retailer may also be granted
injunctive relief against unlawful termi-
nation, cancellation, nonrenewal or change
in competitive circumstances as determined
under subsection (1) of this section or by a
court.

(4) The remedies set forth in this sub-
section shall not be considered exclusive and
shall be in addition to any other remedies
permitted by law, unless the parties have
chosen binding arbitration under subsection
(1) of this section. 1993 c.406 §5]

646.455 Exemptions from repurchase
requirement. O 646.415 to 646.445 shall
not require any of the following:

(1) The repurchase from a retailer of a
repair part if the retailer previously has
failed to return the repair part to the sup-
plier after being offeres a reasonable oppor-
tunity to return the repair part at a price not
less than 100 f:ercent of the net price of the
repair part as listed in the then current price
list or catalog. . .

(2) The repurchase from a retailer of re-

pair parts which have a limited storage life
or are otherwise subject to deterioration, in-

cluding but not limited to rubber items, gas-
kets, batteries, repair parts in broken or
damaged packages, single repair parts priced
as. a set of two or more items and repair
parts which because of their condition are
not resalable as new parts without new
packaging or reconditioning.

(3) The repurchase from a retailer of any
inventory that was acquired by the retailer
from any source other than the supplier.
[1983 ¢.551 §5]

646.460 [Repealed by 1975 ¢.255 §17]

TRADE SECRETS

646.461 Definitions for ORS 646.461 to
646.475. As used in ORS 646.461 to 646.475,
unless the context otherwise requires:

(1) “Improper means” includes theft,
bribery, misrepresentation, breach or induce-
ment of a breach of a duty to maintain se-
crecy or espionage through electronic or
other means. Reverse engineering and inde-
pendent development alone .shall not be con-
sidered improper means.

(2) “Misappropriation” means:
(a) Acquisition of a trade secret of an-
other by a person who knows or has reason

to know that the trade secret was acquired
by improper means;

. (b) Disclosure or use of a trade secret of
another without express or implied consent
by a person who used improper means to ac-
quire knowledge of the trade secret;

(c) Disclosure or use of a trade secret of
another without express or implied consent
by a person who, before a material change
of position, knew or had reason to know that
it was a trade secret and that knowledge of
it had been acquired by accident or mistake;
or

(d) Disclosure or use of a trade secret of
another without express or implied consent
by a person, who at the time of disclosure or
use, knew or had reason to know that the
knowledge of the trade secret was:

(A) Derived from or through a person
who had utilized improper means to acquire
it; " "

(B) Acquired under circumstances giving
rise to a duty to maintain its secrecy or limit
its use; or

(C) Derived from or through a person
who owed a duty to the person seeking relief
to maintain its secrecy or limit its use.

(3) “Person” means a natural person,
corporation, business trust, estate, trust,
partnership, association, joint venture, gov-
ernment, governmental subdivision or agency
or any other legal or commercial entity.
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(4) “Trade secret” means information, in-
cluding a drawing, cost data, customer list,
formula, pattern, compilation, program, de-
vice, method, technique or process that:

(a) Derives independent economic value,
actual or potential, igrom not being generally
known to the public or to other persons who
can obtain economic value from its disclo-
sure or use; and

(b) Is the subject of efforts that are rea-
sonable under the circumstances to maintain
its secrecy. [1987 c.537 §2]

646463 Enjoining misappropriation;
payment of royalties; affirmative acts. (1)
Actual or threatened misappropriation may
be temporarily, preliminarily or permanently
enjoined. Upon application to the court, an
injunction shall be vacated when the trade
secret has ceased to exist, but the injunction
may be continued for an additional reason-
able period of time in order to eliminate
commercial advantage that otherwise would
be derived from the misappropriation.

(2) In exceptional circumstances, an in-
junction may condition future use upon pay-
ment of a reasonable royalty for the period
of time for which use could have been pro-
hibited. Exceptional circumstances include,
but are not limited to, a material and preju-
dicial change of position prior to acquiring
knowledge or reason to know of the misap-
propriation that renders a prohibitive in-
junction inequitable.

(3) In appropriate circumstances, . the
court may order affirmative acts to protect
a trade secret. [1987 ¢.537 §3)]

646.465 Damages for misappropriation.
(1) A complainant is entitled to recover
damages adequate to compensate for misap-
propriation, unless a material and prejudicial
change of position by a defendant prior to
acquiring knowledge or reason to know of
the misappropriation renders a monetary re-
covery inequitable.

(2) Damages may include both the actual
loss caused by misappropriation, and the un-
just enrichment caused by misappropriation
that is not taken into account in computing
actual loss, but shall not be less than a rea-
sonable royalty for the unauthorized disclo-
sure or use of a trade secret,

(3) Upon a finding of willful or malicious
misappropriation, punitive damages may be
awarded in an amount not exceeding twice
any award made under subsections (1) and (2)
of this section. [1987 ¢.537 §4]

646.467 Attorney fees. The court may
award reasonable attorney fees to the pre-
vailing party if:

(1) A claim of misappropriation is made
in bad faith;

(2) A motion to terminate an injunction
is made or resisted in bad faith; or

(3) Willful or malicious misappropriation
is found by the court or jury. [1987 ¢.537 §5

646.469 Preservation of trade secret
by court; methods. In any action brought
under ORS 646.461 to 646.475, the court shall
preserve the secrecy of an alleged trade se-
cret by reasonable means, which may include

anting protective orders in connection with

iscovery proceedings, holding in camera
hearings, sealing the records of the action or
ordering any person involved in the litigation
not to disclose an alleged trade secret with-
out prior court approval. [1987 ¢.537 §6]

646.471 Limitation on commencement
of action. An action for misappropriation
must be brought within three years after the
misappropriation is discovered or by the ex-
ercise of reasonable diligence should have
been discovered. For the purposes of this
section, a continuing misappropriation con-
stitutes a single claim. {1987 ¢.537 §7)

646.473 Conﬂjcting tort, restitution or
other law providing civil remedies; exclu-
sions for certain other remedies; limited
immunity for J)ublic bodies and officers,
employees and agents. (1) Except as pro-
vided in subsection (2) of this section, ORS
646.461 to 646.475 supersedes conflicting tort,
restitution or other law of Oregon providing
civil remedies for misappropriation of a trade
secret.

. (2) ORS 646.461 to 646.475 shall not af-
ect: -

(a) Contractual remedies, whether or not
based upon misappropriation of a trade se-
cret;

(b) Other civil remedies that are not
based upon misappropriation of a trade se-
cret; ’

(¢) Criminal remedies, whether or not
based upon misappropriation of a trade se-
cret; or

(d) Any defense, immunity or limitation
of Liability afforded public bodies, their offi-
cers, employees or agents under ORS 30.260
to 30.300.

(3) Notwithstanding any other provision
in ORS 646.461 to 646.475, public bodies and
their officers, employees and agents are im-
mune from any claim or action for misappro-
priation of a trade secret that is based on the
disclosure or release of information in obedi-
ence to or in good faith reliance on any or-
der of disclosure issued pursuant to ORS
192.410 to 192.490 or on the advice of an at-

torney authorized to advise the public bady,
i§t? officers, employees or agents. [1987 ¢.537
8
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646.475 Application and construction
of ORS 646.461 to 646.475; short title; ef-
fect of invalidity. (1) ORS 646.461 to 646.475
shall be applied and construed to effectuate
their general purpose to make uniform the
law with reé?ect to the subject of ORS
6ﬁ6.461 to 646.475 among states enacting
them.

(2) ORS 646.461 to 646.475 may be cited
as the Uniform Trade Secrets Act.

(3) If any provision of ORS 646.461 to
646.475 or its application to any person or
circumstances is held invalid, the invalidity
shall not affect other provisions or applica-
tions of ORS 646.461 to 646.475 which can be
given effect without the invalid provision or
a%pélication, and to this end the provisions of
ORS 646.461 to 646.475 are severable. [1987
537 §§9,10,11)

646510 [Repealed by 1953 ¢.391 §2)

PRODUCERS’ COOPERATIVE
BARGAINING ASSOCIATIONS.

646.515 Definitions for ORS 646.515 to
646.545. As used in, ORS 646.515 to 646.545,
unless the context requires otherwise:

(1) “Agricultural commodity” or “com-
modities” means any and all agricultural,
horticultural, viticultural and vegetable pro-
ducts produced in this state, either in their
natural state or as processed by a producer
for the purpose of marketing such product,
including bees and honey, but not including
timber, timber products, grain and grain pro-
ducts or seed products.

(2) “Cooperative bargaining association”
means an association of Egoducers formed or
operated pursuant to ORS chapter 62 with
the purpose of group bar%aim'ng with respect
to the sale of any agricultural commodity or
commodities.

(3)(a) “Dealer” means, except as provided
in paragraph (b) of this subsection, any per-
son or agent of the person who purchases or
contracts to purchase an agricultural com-
modity from a producer or aﬁfnt of the pro-
ducer, for the purpose of packing, processing
or marketing such commodity.

(b) “Dealer” shall not include any organ-
ization operating as an agricultural cooper-
ative corporation.

(4) “Producer” means a person engaged
in the business of producing agricultural
commodities. (1963 c.514 §1]

646520 [Repealed by 1953 ¢.391 §2]

646.525 Cooperative bargaining associ-
ations authorized. Producers shall have the
right to join voluntarily and belong to coop-
erative bargaining associations. [1963 c.514 §2]

646.530 [Repealed by 1953 ¢.391 §2]

646.535 Unfair trade practices prohib-
ited. No dealer shall knowingly engage in
the following unfair trade practices:

(1) Interfere with, restrain, coerce or
boycott a producer in the exercise of the
rights guaranteed pursuant to ORS 646.525;
or

(2) Discriminate against a producer with
respect to price or other terms of purchase
of raw agricultural commodities, by reason
of the producer’s membership in or contract
with cooperative bargaining associations; or

(3) Pay or loan money, or give any other
thing of value to a producer as an induce-
ment or reward for refusing to or ceasing to
belong to a cooperative bargaining associ-
ation. [1963 c¢.514 §3; 1969 c.165 §1)

646,540 [Repealed by 1953 c.391 §2)

646.545 Remedy for unfair trade prac-
tices; jurisdiction. (1) In addition to any
other remedies provided by law, any producer
injured by a wviolation of ORS 646.535 may
maintain an action for damages sustained by
such producer.

(2) The prevailing party in any action
brought Eursuaht to subsection (1) of this
section shall be allowed, in addition to the
costs and disbursements otherwise prescribed
by law, a reasonable sum for attorney fees
at trial and on appeal for the prosecution or
defense of such action.

(3) Notwithstanding the provisions of
ORS 46.060 to 46.080, the district court shall
not have jurisdiction in any action for dam-
ages for violation of ORS 646.535. (1963 c.514

, 5; 1981 ¢.897 §76]

646,550 [Repealed by 1953 c.391 §2)

TELEPHONE SOLICITATION
(Registration of Telephonic Sellers)

646.551 Definitions for ORS 646.551 to
646.557. As used in ORS 646.551 to 646.557,
unless the context requires otherwise:

(1) “Telephonic seller” means a person
who, on the person’s own behalf, or on behalf
of another person, causes or attempts to
cause a telephone solicitation to be made
under the following circumstances:

(a) The person initiates telephonic con-
tact with a prospective purchaser and re-
presents or implies any of the following:

(A) That a prospective purchaser who
buys one or more goods or services unit will
receive additional units, whether or not of
the same type as purchased, without further
cost. As used in this subparagraph, “further
cost” does not include actual postage or
common carrier delivery charges, if any;

(B) That a prospective purchaser will re-
ceive a prize or gift if the person also en-
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courages the prospective purchaser to do
either of the following:

(i) Purchase or rent any goods or ser-
vices; or

(ii) Pay any money, including, but not
limited to a delivery or handling charge;

(C) That a prospective purchaser who
buys goods or services, because of some un-
usual event or imminent price increase, will
be able to buy these items at prices which
are below those usually charged or will be
charged for those items;

(D) That the seller is a person other than
the actual seller;

(E) That the items for sale or rent are
manufactured or supplied by a person other
than the actual manufacturer or supplier;

(F) That the items for sale are gold, sil-
ver or other precious metals, diamonds,
rubies, sapphires or other precious stones or
an{ interest in oil, gas or mineral fields,
wells or exploration sites; or

(b) The telephone solicitation is made by
the person in response to inquiries from pro-
spective purchasers generated by advertise-
ment, on behalf ofg the person and the
solicitation is conducted as gescribed in par-
agraph (a) of this subsection.

(2) “Telephonic seller” does not include
any of the following:

(a) A person selling a security as defined
in ORS 59.015, or securities which are ex-
empt under ORS 59.025.

(b) A person licensed pursuant to ORS
chapter 696 when the transaction is governed
by that chapter.

(c) A person issued a certificate of regis-
tration pursuant to ORS 701.055 when the
solicited transaction is governed by ORS
chapter 701.

(d) A person licensed pursuant to ORS
chapter 744 when the solicited transaction is
governed by the Insurance Code.

(e) A person soliciting the sale of a fran-
chise when the solicited transaction is gov-
ermed by ORS 650.005 to 650.085.

(f) A person primarily soliciting the sale
of a subscription to or advertising in a
newspaper of general circulation.

(g) A person primarily soliciting the sale
of a magazine or periodical, or contractual
plans, including book or record clubs:

(A) Under which the seller provides the
consumer with a form which the consumer
may use to instruct the seller not to ship the
offered merchandise, and which is regulated
b{ the Federal Trade Commission trade reg-
ulation concerning “Use of Negative Option
Plans by Sellers in Commerce”; or

(B) Arrangements such as continuity
plans, subscription arrangements, standing
order arrangements, supplements and series
arrangements under which the seller period-
ically ships merchandise to a consumer who
has consented in advance to receive such
merchandise on a periodic basis.

(h) A person soliciting business from
prospective purchasers who have previously
purchased from the business enterprise for
which the person is calling.

(i) A person soliciting without the intent
to complete and who does not complete the
sales presentation during the telephone so-
licitation and who only completes the sale
gresentation at a later face-to-face meeting

etween the solicitor and the prospective
purchaser, unless at that later meeting the
solicitor collects or attempts to collect pay-
ment for delivery of items purchased.

() Any supervised financial institution or
parent, subsigiary, or affiliate thereof. As
used in this paragraph, “supervised financial
institution” means any commercial bank,
savings bank, mutual savings bank, trust
company, savings and loan association, credit
union, industrial loan company, personal
property broker, consumer finance lender,
commercial finance lender or insurer that is
subject to regulation by an official or agency
of this state or the United States.

(k) A person soliciting the sale of funeral
or burial services regulated by ORS 59.670
and 59.680 or by ORS chapter 692.

(L) A person soliciting the sale of ser-
vices provided by a cable television system
operating under authority of a franchise or
permit issued by a governmental agency of
this state, or subdivision thereof.

(m) A person or affiliate of a person
whose business is regulated by the Public
Utility Commission, or a telecommunications
utility with access lines of 15,000 or less or
a cooperative telephone association.

(n) A person soliciting the sale of a farm
product, as defined in ORS 79.1090 (3), if the
solicitation does not result in a sale which
costs the purchaser in excess of $100.

(0) An issuer or a subsidiary of an issuer
that has a class of securities which is subject
to section 12 of the Securities Exchange Act
of 1934 (15 U.S.C.§781) and which is either
registered or exempt from registration under
paragraph (A), (B), (C), (E), (F), (G) or (H) of
subsection (g) of that section.

(p) A person soliciting exclusively the
sale of telephone answerin%1 services to be
provided by that person or that person’s em-
ployer.

(q) A person registered under the Chari-
table Solicitations Act. [1989 ¢.622 §2]
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646.553 Registration of telephonic sell-
ers; fee; Attorney General as attorney for
service of process. (1) No telephonic seller
shall conduct business in this state without
having registered with the Department of
Justice at least 10 days prior to the conduct
of such business. A telephonic seller is re-
%xired to register in the name under which
the telephonic seller conducts business. Indi-
vidual employees of the telephonic seller are
not reguired to register. A telephonic seller
is conducting business in this state if tele-
phone solicitations of prospective purchasers
are made from locations in this state or so-
licitation is made of prospective purchasers
located in this state.

(2) A registration shall be effective for
one year from the date of filing with the De-
partment of Justice. Each application for
registration, or renewal thereo?, shall be ac-
companied by a fee of $400.

(3) The Department of Justice shall send
to each registrant a certificate or other ap-
propriate document demonstrating registra-
tion compliance, which shall be posted at the
telephonic seller’s principal business lo-
cation.

(4) Each application for registration shall
be in writing and shall contain such infor-
mation regarding the conduct of the tele-
phonic seller's business and the personnel
conducting the business and shall be submit-
ted in such form and manner as the Depart-
ment of Justice may prescribe.

(5) At the time of submission of a regis-
tration application, each telephonic seller
shall file with the Attorney General an
irrevocable consent appointing the Attorney
General to act as the telephonic seller’s at-
torney to receive service of process in any
action, suit or proceeding against the tele-
phonic seller or the telephonic seller's suc-
cessor in interest which may arise under
ORS 646.605 to 646.652. (1989 c.622 §3)

646.555 Burden of proof for person
claiming exemption. In andr roceeding to
enforce the provisions of Rg 646.551 to
646.565 and 646.608, the burden of proving an
exemption or exception is upon the person
claiming it. {1989 c.622 §4]

646.557 Required disclosures by tele-
phonic seller. In addition to complying with
the requirements of ORS 646.553, each tele-
phonic seller, at the time the solicitation is
made and prior to consummation of any sales
transaction, shall provide all of the following
information to each prospective purchaser:

(1) If the telephonic seller represents or
implies that a prospective purchaser will re-
ceive, without charge therefor, certain spe-
cific items or one item from among

designated items, whether the items are de-
nominated as gifts, premiums, bonuses, prizes
or otherwise, the seller shall provide the fol-
lowing:

(a) The information required to be filed
by ORS 646.553.

(b) The complete street address of the lo-
cation from which the salesperson is calling
the prospective purchaser and, if different,
the complete street address of the telephonic
seller’s principal location.

(c) The total number of individuals who
have actually received from the telephonic
seller, during the preceding 12 months or if
the seller has not been in business that long,
during the period the telephonic seller has
been in business, the item having the great-
est value and the item with the smallest odds
of being received. .

(2) If the telephonic seller is offering to
sell any metal, stone or mineral, the seller
shall provide the following information:

(a) The complete street address of the lo-
cation from which the salesperson is calling
the prospective purchaser and, if different,
the complete street address of the telephonic
seller’s principal location.

(b) The information required to be filed
by ORS 646.553.

(3) If the telephonic seller is offering to
sell an interest in oil, gas or mineral fields,
wells or exFloration sites, the seller shall
provide the following information:

(a) The complete street address of the lo-
cation from which the salesperson is calling
the prospective purchaser and, if different,
the complete street address of the telephonic
seller’s principal location.

(b) The information required to be filed
by ORS 646.553.

(4) If the telephonic seller represents that
office equipment or supplies being offered are
offered at prices which are below those usu-
ally changed for these items, the seller shall
provide the following information:

(a) The complete street address of the lo-
cation from which the salesperson is calling
the prospective purchaser and, if different,
the complete street address of the telephonic
seller’s principal location.

(b) The name of the manufacturer of each
of the items the telephonic seller has repre-
sented for sale and in which the prospective
purchaser expresses interest. (1989 c.622 §5]

646.559 Rulemaking. In accordance with
any applicable provision of ORS 183.310 to
183.550, the Attorney General may ad(i{t
rules to carry out the provisions of ORS
646.551 to 646.557. (1989 c.622 §6]

646.560 [Repealed by 1953 ¢.391 §2]
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(Unlawful Telephone Solicitations)

646.561 Definitions for ORS 646.561 to
646.565. As used in ORS 646.561 to 646.565,
unless the context otherwise requires:

(1) “Charitable organization” means an
organization organized for charitable pur-
poses as defined in ORS 128.801.

(2) “Party” means a residential telephone
customer of a telecommunications company.

(3) “Telephone solicitation” means the
solicitation by telephone by any person of a
party at the residence of the party for the
purpose of encouraging the party to purchase
property, goods or services, or make a do-
nlatéon. “Telephone solicitation” does not in-
clude:

(a) Calls made by a charitable organiza-
tion, a public agency or volunteers on behalf
of the organization or agency to members of
the organization or agency or to persons who
have made a donation or expressed an inter-
est in making a donation;

(b) Calls limited to polling or soliciting
the expression of ideas, opinions or votes; or

(c) Business to business contacts. [1989
c.622 §8)

646.563 Unlawful telephone solicita-
tion. A person is in violation of ORS 646.608
(1)(hh) if, during a telephone solicitation, the
called party states a desire not to be called
again and the person making the telephone
solicitation makes a subsequent telephone
solicitation of the called party at that num-
ber. (1989 c.622 §9) -

646.565 Notice of provisions of ORS
646.561 and 646.563; e ing by Public
Utility Commission. The Public Utility
Commission shall by rule require that tele-
communications companies inform parties of
the provisions of OI{)S 646.561 and 646.563.
Notification may be by:

(1) Annual inserts in the billing state-
ments mailed to parties; or

{(2) Conspicuous publication of the notice
in the consumer information pages of local
telephone directories. (1989 c.622 §10]

646.567 Definitions for ORS 646.567 to
646.571. As used in ORS 646.567 to 646.571,
unless the context otherwise requires:

(1) “Charitable organization” means an
organization organized for charitable pur-
poses as defined in ORS 128.801.

(2) “Party” means a residential telephone
customer of a telecommunications company.

(3) “Telephone solicitation” means the
solicitation by telephone by any person of a
party at the residence of the party for the
purpose of encouraging the party to purchase
property, goods or services, or make a do-

nation. “Telephone solicitation” does not in-
clude:

(a) Calls made in response to a request
or inquiry by the called party;

(b) Calls made by a charitable organiza-
tion, a public agency or volunteers on behalf
of the organization or agency to members of
the organization or agency or to persons who
have donated or expressed an interest in do-
nating goods, services or real estate;

(c) Calls limited to polling or soliciting
the expression of ideas, opinions or votes; or

(d) Business to business contacts. [1989
c.451 §1)

646.569 Unlawful telephone solicitation
if party identified in telephone directory.
(1) A person is in violation of ORS 646.608
(1)(ce) if the fperson engages in the telephone
solicitation of a party and that party is iden-
tified in the party’s telephone cﬁrectory as a
party that does not wish to receive any tele-
phone solicitation.

(2) For purposes of this section, “tele-
phone solicitation” also does not include a
person soliciting business from prospective
g_urchasers who have previously purchased

om the person making the solicitation or
the business enterprise %or which the person
is calling. [1989 c451 §2)

646570 (Repealed by 1953 ¢.391 §2)

646.571 Notice of provisions of ORS
646567 to 646.571; rulemaking by Public
Utility Commission. (1) The Public Utility
Commission shall by rule require that tele-
communications companies intorm parties of
the provisions of ORS 646.567 to 646.571 and
646.608. Notification may be by:

(a) Annual inserts in the billing state-
ments mailed to parties; or

(b) Conspicuous publication of the notice
in the consumer information pages of local
telephone directories.

(2) Telecommunications companies may
provide for the identification of those parties
in a telephone directory who do not wish to
receive telephone solicitations. [1989 c.451 §3)

646.580 [Repealed by 1953 ¢.391 §2]
646590 [Repealed by 1953 c.391 §2)
646.600 [Repealed by 1953 ¢.391 §2)

UNLAWFUL TRADE PRACTICES

646.605 Definitions for ORS 646.605 to
646.652. As used in ORS 646.605 to 646.652:

(1) “Trade” and “commerce” mean adver-
tising, offering or distributing, whether by
sale, rental or otherwise, any real estate,
goods or services, and includes any trade or
commerce directly or indirectly affecting the
people of this state.
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(2) “Documentary material” means the
original or a copy of any book, record, re-
port, memorandum, paper, communication,
tabulation, map, chart, photograph, mechan-
ical transcription, or other tangible docu-
ment or recording, wherever situate.

(3) “Examination” of documentary mate-
rial shall include inspection, study, or copy-
ing of any such material, and taking
testimony under oath or acknowledgment in
respect of any such documentary material or
copy thereof.

(4) “Person” means natural persons, cor-
porations, trusts, J)artnerships, incorporated
or unincorporated associations, and any
other legal entity except bodies or officers
acting under statutory authority of this state
or the United States.

(5) “Prosecuting attorney” means the At-
torney General or the district attorney of
any county in which a violation of ORS
646.635 to 646.652 is alleged to have oc-
curred.

(6) “Appropriate court” means the dis-
trict or circuit court of a county:

(a) Where one or more of the defendants
reside; or

(b) Where one or more of the defendants
maintain a principal place of business; or

(c) Where one or more of the defendants
are alleged to have committed an act prohib-
ited by ORS 646.605 to 646.652; or

(d) With the defendant’s consent, where
the prosecuting officer maintains an office.

(7) “Real estate, goods or services” means
those which are or may be obtained prima-
rily for personal, family or household pur-
poses, or which are or may be obtained for
any purposes as a result of a telephone so-
licitation, and includes franchises,
distributorships and other similar business
opportunities, but does not include insur-
ance. Real estate does not cover conduct
covered by ORS 90.100 to 90.940.

(8) “Telephone solicitation” means a so-
licitation where a person, in the course of
the person’s business, vocation or occupa-
tion, uses a telephone or an automatic
dialing-announcing device to initiate tele-
phonic contact with a potential customer and
the person is not one of the following:

(a) A person who is a broker-dealer or
salesperson licensed under ORS 59.175, or a
mortgage banker or mortgage broker licensed
under ORS 59.850 when the solicitation is for
a security qualified for sale pursuant to ORS
59.055;

(b) A person who is licensed or is other-

wise authorized to engage in professional
real estate activity pursuant to ORS chapter

696, when the solicitation involves profes-
sional real estate activity;

(c) A person registered or exempt from
registration, as a builder pursuant to ORS
chapter 701, when the solicitation involves
the construction, alteration, repair, improve-
ment or demolition of a structure;

(d) A person licensed or otherwise au-
thorized to sell insurance as an agent pursu-
ant to ORS chapter 744, when the
solicitation involves insurance;

(e) A person soliciting the sale of a
newspaper of general circulation, a magazine
or membership in a book or record club who
complies with ORS 646.611, when the solic-
itation involves newspapers, magazines or
membership in a book or record club;

(f) A person soliciting without the intent
to complete and who does not complete the
sales presentation during the telephone so-
licitation and who only completes the sales

resentation at a later face-to-face meeting
etween the solicitor and the prospective
purchaser;

(g) A supervised financial institution or
parent, subsidiary or affiliate thereof. As
used in this paragraph, “supervised financial
institution” means any commercial bank,
trust company, savings and loan association,
credit union, industrial loan company, per-
sonal property broker, consumer finance
lender, commercial finance lender or insurer,
provided that the institution is subject to
supervision by an official or agency of this
state or of the United States;

(h) A person who is authorized to con-
duct prearrangement or preconstruction fu-
neral or cemetery sales, pursuant to ORS
chapter 692, when the solicitation involves
prearrangement or preconstruction funeral
or cemetery plans;

(i) A person who solicits the services
provided by a cable television system li-
censed or franchised pursuant to state, local
or federal law, when the solicitation involves
cable television services;

(j) A person or affiliate of a
business is regulated by the
Commission of Oregon;

(k) A person who sells farm products as
defined by ORS chapter 576 if the solicitation
neither intends to nor actually results in a
;%eb that costs the purchaser in excess of

(L) An issuer or subsidiary of an issuer
that has a class of securities that is subject
to section 12 of the Securities Exchange Act
of 1934 (15 U.S.C.§781) and that is either
registered or exempt from registration under
paragraph (A), (B), (C), (E), (F), (G) or (H) or
subsection (g) of that section;

erson whose
ublic Utility
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(m) A person soliciting exclusively the
sale of telephone answering services to be
provided by that person or that person’s em-
ployer when the solicitation involves an-
swering services; or

(n) A telecommunications utility with
access lines of 15,000 or less or a cooperative
telephone association when the solicitation
involves regulated goods or services.

(9) “Unconscionable tactics” include, but
are not limited to, actions by which a person:

-(a) Knowingly takes advantage of a cus-
tomer's  physical infirmity, ignorance,
illiteracy or inability to understand the lan-
guage of the agreement; or

(b) Knowingly permits a customer to en-
ter into a transaction from which the cus-
tomer will derive no material benefit; or

(c) Permits a customer to enter into a
transaction with knowledge that there is no
reasonable probability of payment of the at-
tendant financial obligation in full by the
customer when due.

(10) A willful violation occurs when the
person committing the violation knew or
should have known that the conduct of the

erson was a violation. [1965 c.490 §2: 1967 ¢.599
1; 1971 c.744 §5; 1973 ¢.235 §1; 1977 ¢.195 §1; 1989 ¢.137
§1; 1993 c.508 §40]

646.607 Unconscionable tactic or fail-
ure to deliver, or to refund payment for
undelivered, real estate, goods or services
as unlawful practice. A person engages in
an unlawful practice when in the course of
the person’s business, vocation or occupation
the person:

(1) Employs any unconscionable tactic in
connection with sale, rental or other disposi-
tion of real estate, goods or services, or col-
lection or enforcement of an obligation; or

(2) Fails to deliver all or any portion of
real estate, goods or services as promised,
and upon request of the customer, fails to
refund any money which has been received
from the customer which was for the pur-
chase of the undelivered real estate, goods
or services and which is not retained by the
seller pursuant to any right, claim or defense
asserted in good faith. This subsection does
not create a warranty obligation and shall
not apply to a dispute over the quality of real
estate, goods or services delivered to a cus-
tomer. [1977 c195 §4; 1979 ¢.505 §1) '

646.608 Unlawful business, trade prac-
tices; proof; Attorney General’'s rules. (1)
A person engages in an unlawful practice
when in the course of the person’s business,
vocation or occupation the person does any
of the following:

_ (a) Passes off real estate, goods or ser-
vices as those of another.

(b) Causes likelihood of confusion or of
misunderstanding as to the source, sponsor-
ship, approval, or certification of real estate,
goods or services.

(c) Causes likelihood of confusion or of
misunderstanding as to affiliation, con-
nection, or association with, or certification
by, another.

(d) Uses deceptive representations or
designations of geographic origin in con-
nection with real estate, goods or services.

(e) Represents that real estate, goods or
services have sponsorship, approval, charac-
teristics, ingredients, uses, benefits, quanti-
ties or qualities that thely; do not have or that
a person has a sponsorship, approval, status,

ualification, afhiliation, or connection that
the person does not have.

(0 Represents that real estate or goods
are original or new if they are deteriorated,
altered, reconditioned, reclaimed, used or
secondhand.

(g) Represents that real estate, goods or
services are of a particular standard, quality,
or grade, or that real estate or goods are of
a particular style or model, if they are of
another.

(h) Disparages the real estate, goods,
services, propergl or business of a customer
or another by false or misleading represent-
ations of fact.

(i) Advertises real estate, goods or ser-
vices with intent not to provide them as ad-
vertised, or with intent not to. supply
reasonably expectable public demand, unless
the advertisement discloses a limitation of
quantity.

(j) Makes false or misleading represent-
ations of fact concerning the reasons for, ex-
istence of, or amounts of price reductions.

(k) Makes false or misleading represent-
ations concerning credit availability or the
nature of the transaction or obligation in-
curred.

(L) Makes false or misleading represent-
ations relating to commissions or other com-
pensation to be paid in exchange for
Eermitting real estate, goods or services to

e used for mode! or demonstration purposes
or in exchange for submitting names of po-
tential customers.

(m) Performs service on or dismantles
any goods or real estate when not authorized
by the owner or apparent owner thereof.

(n) Solicits potential customers by tele-
phone or door to door as a seller unless the
person provides the information required un-
der ORS 646.611.

(o) In a sale, rental or other disposition
of real estate, goods or services, gives or of-
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fers to give a rebate or discount or otherwise
pays or offers to pay value to the customer
in consideration of the customer giving to
the person the names of prospective pur-
chasers, lessees, or borrowers, or otherwise
aiding the person in making a sale, lease, or
loan to another person, if earning the rebate,
discount or other value is contingent upen
occurrence of an event subsequent to the
time the customer enters into the trans-
action.

(p) Makes any false or misleading state-
ment about a prize, contest or promotion
used to publicize a product, business or ser-
vice.

(q) Promises to deliver real estate, goods
or services within a certain period of time
with intent not to deliver them as promised.

(r) Organizes or induces or attempts to
induce membership in a pyramid club.

(s) Makes false or misleading represent-
ations of fact concerning the offering price
of, or the person’s cost for real estate, goods
or services.

(t) Concurrent with tender or delivery of
any real estate, goods or services fails to
disclose any known material defect or mate-
rial nonconformity.

(u) Engages in any other unfair or de-
ceptive conduct in trade or commerce.

(v) Violates any of the provisions relating
to auction sales, auctioneers or auction
marts under ORS 698.640, whether in a com-
mercial or noncommercial situation.

(w) Violates the provisions of ORS
803.375, 803.385 or 815.410 to 815.430.

(x) Violates ORS 646.850 (1).

(y) Violates any requirement of ORS
646.661 to 646.686.

(z) Violates the provisions of ORS 128.801
to 128.898.

(aa) Violates ORS 646.883 or 646.885.

(bb) Violates any provision of ORS
642%&)3, 646.204, 646.206, 646.208, 646.212 or

(cc) Violates ORS 646.569.

(dd) Violates the provisions of ORS
646.859.

(ee) Violates ORS 759.290.
(ff) Violates ORS 646.872.

(gg) Violates ORS 646.553 or 646.557 or
any rule adopted pursuant thereto.

(hh) Violates ORS 646.563.

(ii) Violates ORS 759.690 or any rule
adopted pursuant thereto.

(ij) Violates the provisions of ORS
759.705, 759.710 and 759.720 or any rule
adopted pursuant thereto.

(kk) Violates ORS 646.892 or 646.894.

(LL) Violates any provision of ORS
646.249 to 646.259.

(mm) Violates ORS 646.384.
(nn) Violates ORS 646.871.

(2) A representation under subsection (1)
of this section or ORS 646.607 may be any
manifestation of any assertion by words or
conduct, including, but not limited to, a fail-
ure to disclose a fact.

(3) In order to prevail in an action or suit
under ORS 646.605 to 646.652, a prosecuting
attorney need not prove competition between
the &arties or actual confusion or misunder-
standing.

(4) No action or suit shall be brought
under subsection (1)(u) of this section unless
the Attorney General has first established a
rule in accordance with the provisions of
ORS 183.310 to 183.550 declaring the conduct
to be unfair or deceptive in trade or com-

merce. {1971 c.744 §7 (enacted in lieu of 646.615); 1973
¢.235 §2; 1973 ¢.513 §1; 1975 c.437 §1; 1977 ¢.195 §2; 1979
¢.503 §4; 1983 ¢.404 §5; 1985 ¢.251 §10a; 1985 ¢.538 §3; 1985
¢.694 §8; 1985 ¢.729 §22; 1987 ¢.626 §5; 1989 ¢.273 §7; 1989
c.451 §4; 1989 c.458 §3; 1989 c.621 §4; 1989 ¢.622 §7; 1989
c.623 §3; 1989 ¢.913 §1; 1991 ¢.532 §25; 1991 c.672 §8; 1993
cggo §g,2 ]1993 ¢.283 §10; 1993 ¢.582 §11; 1993 c¢.645 §10; 1993
C.

646.609 mid club” and “invest-
ment” defined. As used in ORS 646.608
(1)r), “pyramid club” means a sales device
whereby a person, upon condition that the
person make an investment, is granted a li-
cense or right to solicit or recruit for eco-
nomic gain one or more additional persons
who are also granted such license or right
u%on condition of making an investment and
who may further perpetuate the chain of
persons who are granted such license or
right upon such condition. “Pyramid club”
also includes any such sales device which
does not involve the sale or distribution of
any real estate, goods or services, includin
but not limited to a chain' letter scheme.
limitation as to the number of persons who
may participate, or the presence of additional
conditions affecting eligibility for such li-
cense or right to recruit or solicit or the re-
ceipt of economic gain therefrom, does not
change the identity of the scheme as a pyra-
mid club. As used herein, “investment”
means any acquisition, for a consideration
other than personal services, of property,
tangible or intangible, and includes without
limitation, franchises, business opportunities
and services. It does not include sales dem-
onstration equipment dnd materials furnished
at cost for use in making sales and not for
resale. For the purpose of ORS 646.608 (1Xr),
any person who organizes or induces or at-
tempts to induce membership in a pyramid
club is acting in the course of the person’s
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business, vocation or occupation.
§3; 1981 ¢.379 §1]

646610 [Repealed by 1953 ¢.391 §2]

646.611 Information required to be
given by telephone or door to door seller
to potential customer. A person who solic-
its potential customers by telephone or door
to door as a seller is in violation of ORS
646.608 (1)(n) unless the person: A

(1) Within 30 seconds after beginning the
conversation:

(a) Provides identification of both the
person and whom the person represents;

ll(b) Explains the purpose of the person’s
call;

(c) Provides a description in commonl
understood terms of the goods or services of-
fered for sale; and

(d) Inquires whether the person being so-
licited is interested in listening to a sales
presentation and immediately discontinues
the solicitation if the person being solicited
gives a negative response; and

(2) During the course of the solicitation,
states the total cost of the goods or services
offered for sale and the number, timing and
amount of installment payments if payment
on an installment basis is available to the
person being solicited. (1979 c.503 §6)

646.612 Application of ORS 646.607 and
646.608. ORS 646.607 and 646.608 do not ap-
ply to:

(1) Conduct in compliance with the or-
ders or rules of, or a statute administered by
a federal, state or local governmental agency.

(2) Acts done by the publisher, owner,
agent or employee of a newspaper, periodical
or radio or television station in the publica-
tion or dissemination of an advertisement,
when the publisher, owner, agent or em-
ployee did not have knowledge of the false,
misleading or deceptive character of the ad-
vertisement. (1971 c.744 §10; 1977 ¢.195 §5)

646.615 [1965 c.490 §3; 1967 c.144 §1; 1967 c.599 §2;
gi%eg{g)i] by 1971 c.744 §6 (646.608 enacted in lieu of

646.618 Investigative demand; petition
to modify. (1) When it appears to the prose-
cuting attorney that a person has engaged in,
is engaging in, or is about to engage in any
act or practice declared to be unlawful by
ORS 646.607 or 646.608, the prosecuting at-
torney may execute in writing and cause to
be served an investigative demand upon any
person who is believed to have information,
documentary material or physical evidence
relevant to the alleged or suspected vio-
lation. The investigative demand shall re-
quire such person, under oath or otherwise,
to appear and testify, to answer written
interrogatories, or to produce relevant docu-

(1973 513

mentary material or physical evidence for
examination, at such reasonable time and
glace as may be stated in the investigative
emand, or to do any of the foregoing, con-
cerning conduct of any trade  or commerce
which is the subject matter of the investi-
gation.

(2) At any time before the return date
specified in an investigative demand, or
within 20 days after the demand has been
served, whichever period is shorter, a peti-
tion to extend the return date, or to modify
or set aside the demand, stating good cause
including privileged material, may be filed in
the appropriate court. (1971 c.744 §14; 1973 c.235
§3; 1977 ¢.195 §6)

646.620 (Repealed by 1953 ¢.391 §2]

646.622 Method of serving investi-
tive demand. Service of any investigative
emand under ORS 646.618 shall be made
personally within this state. If personal ser-
vice within this state cannot be made, sub-
stituted service therefor may be made by any
of the following methods:

(1) Personal service thereof without this
state;

(2) The mailing thereof by registered or
certified mail to the last-known place of
business, residence or abode within or with-
out this state of such person for whom the
same is intended;

(3) As to any person other than a natural
person, in the manner provided for service
of summons in an action or suit; or

(4) Such service as the court may direct

in leu of gersonal service within this state.
[1971 c744 §15; 1975 c.437 §2]

646.625 [1965 c.490 §1; repealed by 1971 ¢.744 §27]

646.626 Effect of failure to obey inves-
tigative demand. (1) If any person after be-
ing served with an investigative demand
under ORS 646.622, fails or refuses to obey
an investigative demand issued by the prose-
cuting attorney, the prosecuting attorney
may, after notice, apply to an appropriate
co:.ilrt and, after hearing thereon, request an
order:

(a) Granting injunctive relief to restrain
the person from engaging in conduct of any
asYect of the trade or commerce that is in-
volved in the alleged or suspected violation;

(b) Granting such other relief as may be
required, until the person obeys the investi-
gative demand.

(2) Any disobedience of any final order

of a court under this section shall be pun-

ished as a contempt of court. [1971 c.744 §16;
1973 ¢235 §4; 1977 ¢.195 §7)

646.630 [Repealed by 1953 ¢.391 §2]

646.632 Enjoining unlawful trade
practices; notice to defendant; voluntary
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compliance; voluntary compliance agree-
ment as judgment; rejection of unsatis-
factory assurance; temporary order;
attorney fees. (1) A prosecuting attorney
who has probable cause to believe that a
person is engaging in, has engaged in, or is
about to engage in an unlawful trade prac-
tice may bring suit in the name of the State
of Oregon in the appropriate court to re-
strain such person from engaging in the al-
leged unlawful trade practice.

(2) Except as provided in subsections (5)
and (6) of this section, before filing a suit
under subsection (1) of this section, the
prosecuting attorney shall in writing notify
the person charged of the alleged unlawful
trade practice and the relief to be sought.
Such notice shall be served in the manner
set forth in ORS 646.622 for the service of
investigative demands. The person charged
thereupon shall have 10 days within which
to execute and deliver to the prosecuting at-
torney an assurance of voluntary compliance.
Such assurance shall set forth what actions,
if any, the person charged intends to take
with respect to the alleged unlawful trade
practice. The assurance of voluntary compli-
ance shall not be considered an admission of
a violation for any purpose. If the prosecut-
ing attorney is satisfied with the assurance
of voluntary compliance, it may be submitted
to an agpropriate court for approval and if
approved shall thereafter be filed with the
clerk of the court. If an approved assurance
of voluntary compliance provides for the
payment of an amount of money, as
restitution or otherwise, and if the amount
is not paid within 90 days of the date the
court approves the assurance, or, if the as-
surance of voluntary compliance requires pe-
riodic payments and if any periodic payment
is not paid within 30 days of the date speci-
fied in the assurance of voluntary compliance
for any periodic payment, then the prosecut-
ing attorney may submit that portion of the
assurance of voluntary compliance which
provides for the payment of money to the
court with a certificate stating the unpaid
balance in a form which fully complies with
the requirements of ORCP 70. Upon sub-
mission of an assurance of voluntary compli-
ance under this subsection, the court shall
sign the assurance of voluntary compliance
and it shall be entered in the register and
docketed in the judgment docket. The assur-
ance of voluntary compliance shall thereupon
constitute a judgment in favor of the State
of Oregon and shall be due and payable. Any
money judgment docketed pursuant to this
section shall be enforceable as a judgment in
a civil action, as
18.350, 18.360 and 18.400. The notice of the
prosecuting attorney under this subsection
shall not be deemed a public record until the

provided in ORS 18.320,

expiration of 10 days from the service of the
notice.

(3) The prosecuting attorney may reject
as unsatisfactory any assurance:

(a) Which does not contain a promise to
make restitution in specific amounts or
through arbitration for persons who suffered
any ascertainable loss of money or property
as a result of the alleged unlawful trade
practice; or

(b) Which does not contain any provision,
including but not limited to the keeping of
records, which the prosecuting attorney rea-
sonably believes to be necessary to insure
the continued cessation of the alleged un-
lawful trade practice, if such provision was
included in a proposed assurance attached to
the notice served pursuant to this section.

(4) Violation of any of the terms of an
assurance of voluntary compliance which has
been approved by and filed with the court
shall constitute a contempt of court.

(5) The prosecuting attorney need not
serve notice pursuant to subsection (2) of
this section before filing a suit if, within two
years of the filing of such suit, the person
charged with the alleged unfair trade prac-
tice submitted to any prosecuting attorne
an assurance of voluntary compliance whic
was accepted by and filed with an appropri-
ate court. The prosecuting attorney shall in
such case serve notice on the defendant in
the manner set forth in ORS 646.622 for the
service of investigative demands, on the 10th
or earlier day previous to the filing of suit.

(6) If the prosecuting attorney alleges
that the prosecuting attorney has reason to
believe that the delay caused by complying
with the provisions of subsection (2) or (5)
of this section would cause immediate harm
to the public health, safety or welfare, the
prosecuting attorney may immediately insti-
tute a suit under subsection (1) of this sec-
tion.

(7) A temporary restraining order may be
granted without prior notice to the person if
the court finds there is a threat of immediate
harm to the public health, safety or welfare.
Such a temporary restraining order shall ex-
pire by its terms within such time after
entry, not to exceed 10 days, as the court
fixes, unless within.the time so fixed the or-
der, for good cause shown, is extended for a
like period or unless the person restrained
consents that it may be extended for a longer
period.

(8) The court may award reasonable at-
torney fees at trial and on appeal to the pre-
vailing Yarty in a suit brought under this
section. If the defendant prevails in such suit
and the court finds that the defendant had in
good faith submitted to the prosecuting at-
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tornef' a satisfactory assurance of voluntary
compliance prior to the institution of the suit
or that the prosecuting attorney, in a suit
brought under subsections (§) and (6) of this
section, did not have reasonable grounds to
proceed under those subsections, the court
shall award reasonable attorney fees at trial
and on appeal to the defendant. If the state
prevails, the reasonable expenses.of investi-
gation, preparation and prosecution shall be
taxed against the defendant, upon. application
of the prosecuting attorney, in the same
manner as costs are taxed and shall be in
addition thereto. (1971 c.744 §11; 1975 c.437 §3; 1981
¢.897 §77; 1989 ¢.745 §1)

646.635 [1965 c.490 §84, 5; 1967 ¢.599 §3; repealed by
1971 c.744 §27]

646.636 Remedial power of court. The
court may make such additional orders or
judgments as may be necessary to restore to
any person in interest any moneys or prop-
erty, real or personal, of which the person
was deprived by means of any practice de-
clared to be unlawful in ORS 646.607 or
646.608, or as may be necessary to insure

cessation of unlawful trade practices. [1971
c.744 §12; 1977 ¢.195 §8]

646.638 Civil action by private party;
damages; attorney fees; effect of prior
injunction; time for commencing action;
counterclaim. (1) Except as provided in
subsection (7) of this section, any person who
suffers any ascertainable loss of money or
property, real or personal, as a result of
willful use or employment by another person
of a method, act or practice declared unlaw-
ful by ORS 646.608, may bring an individual
action in an appropriate court to recover ac-
tual damages or $200, whichever is greater.
The court or the jury, as the case may be,
may award punitive damages and the court
may provide such equitable relief as-it deems
necessary or proper.

(2) Upon commencement of any action
brought under subsection (1) of this section
the party bringing the action shall mail a
copy of the complaint or other initial plead-
ing to the Attorney General and, upon entry
of any judgment or decree in the action,
shall mail a copy of such judgment or decree
to the Attorney General. Failure to mail a
copy of the complaint shall not be a juris-
dictional defect, but no judgment shall be
entered for the plaintiff until proof of mailing
is filed with the court. Proof of mailing may
be by affidavit or by return receipt of mail-
ing.

(3) In any action brought by a person
under this section, the court may award, in
addition to the relief provided in this section,
reasonable attorney fees at trial and on ap-
peal and costs, If the defendant prevails, the

court may award reasonable attorney fees at
trial and on appeal and costs if it finds the
action to be frivolous.

(4) Any permanent injunction or final
juggment or order of the court made under
ORS 646.632 or 646.636 shall be prima facie
evidence in an action brought under this
section that the respondent used or employed
a method, act or practice declared unlawful
by ORS 646.608, but an assurance of volun-
tary compliance, whether or not approved by
i:he court, shall not be evidence of such vio-
ation.

(5) Actions brought under this section
shall be commenced within one year from the
discovery of the unlawful method, act or
practice. However, whenever any complaint
is filed by a prosecuting attorney to prevent,
restrain or punish violations of ORS 646.608,
running of the statute of limitations with re-
sgect to every private right of action under
this section and based in whole or in part on
any matter complained of in said proceeding
shall be suspended during the pendency
thereof.

(6) Notwithstanding subsection (5) of this
section, in any action brought by a seller or
lessor against a purchaser or lessee of real
estate, goods or services, such purchaser or
lessee maY assert any counterclaim the pur-
chaser or lessee has arising out of a violation
of ORS 646.605 to 646.652.

(7) This section does not apply to an
method, act or practice described in OR
646.608 (1Xw). Actions for violation of laws
relating to odometers are provided under

ORS 815410 and 815.415. (1971 744 §13; 1973
c.gg? g?o é]975 c.437 §4; 1977 ¢.195 §9; 1981 ¢.897 §78; 1985
C.

646.639 Unlawful debt collection
tices. (1) As used in subsection (2) o
section:

(a) “Consumer” means a natural person
who purchases or acquires property, services
or credit for personal, family or household
purposes.

{b) “Consumer transaction” means a
transaction between a consumer and a per-
son who sells, leases or provides property,
services or credit to consumers.

(c) “Commercial creditor” means a per-
son who in the ordinary course of business
engages in consumer transactions.

(d) “Credit” means the right granted by
a creditor to a consumer to defer payment
of a debt, to incur a debt and defer its pay-
ment, or to purchase or acquire property or
services and defer payment therefor.

(e) “Debt” means any obligation or al-
leged obligation arising out of a consumer
transaction.

rac-
this
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~ (f) “Debtor” means a consumer who owes
or allegedly owes an obligation arising out
of a consumer transaction.

(g) -“Debt collector” means any person
who by any direct or indirect action, conduct
or practice, enforces or attempts to enforce
an obligation that is owed or due to any
commercial creditor, or alleged to be owed
or due to any commercial creditor, by a con-
sumer as a result of a consumer transaction.

(h) “Person” means an individual, corpo-
ration, trust, partnership, incorporated or
unincorporated association or any other legal
entity.

(2) It shall be an unlawful collection
practice for a debt collector, while collecting
or attempting to collect a debt to do any of
the following:

(a) Use or threaten the use of force or
violence to cause physical harm to a debtor
or to the debtor’s family or property.

(b) Threaten arrest or criminal prose-
cution.

(c) Threaten the seizure, attachment or
sale of a debtor's property when such action
can only be taken pursuant to court order
without disclosing that prior court pro-
ceedings are required.

(d) Use profane, obscene or abusive lan-
age in communicating with a debtor or the
ebtor’s family.

(e) Communicate with the debtor or any
member of the debtor’s family repeatedly or
continuously or at times known to be incon-
venient to that person with intent to harass
or annoy the debtor or any member of the
debtor’s family.

(f) Communicate or threaten to commu-
nicate with a debtor’s employer concerning
the nature or existence of the debt.

(g) Communicate without the debtor’s
permission or threaten to communicate with
the debtor at the debtor’s place of employ-
ment if the place is other t.Ean the debtor’s
residence, except that the debt collector may:

(A) Write to the debtor at the debtor’s
place of employment if no home address is
reasonably available and if the envelope does
not reveal that the communication is from a
debt collector other than a provider of the
goods, services or credit from which the debt
arose.

(B) Telephone a debtor’s place of employ-
ment without informin§ any other person of
the nature of the call or identi§ing the
caller as a debt collector but only if the debt
collector in good faith has made an unsuc-
cessful attempt to telephone the debtor at
the debtor’s residence during the day or dur-
ing the evening between the hours of 6:00

pm. and 9:00 pm. The debt collector may
not contact the debtor at the debtor’s place
of employment more frequently than once
each business week and may not telephone
the debtor at the debtor's place of employ-
ment if the debtor notifies the debt collector
not to telephone at the debtor’s place of em-
loyment or if the debt collector knows or
as reason to know that the debtor's em-
ployer prohibits the debtor from receiving
such communication. For the purposes of
this subparagraph, any language in any in-
strument creating the debt which purports to
authorize telephone calls at the debtor’s
place of employment shall not be considered
as giving permission to the debt collector to
call the debtor at the debtor's place of em-
ployment.

(h) Communicate with the debtor in
writing without clearly identifying the name
of the debt collector, the name of the person,
if any, for whom the debt collector is at-
tempting to collect the debt and the debt
collector’s business address, on all initial
communications. In subsequent communi-
cations involving multiple accounts, the debt
collector may eliminate the name of the per-
son, if any, for whom the debt collector is
attempting to collect the debt, and the term
“various” may be substituted in its place.

(i) Communicate with the debtor orally
without disclosing to the debtor within 30
seconds the name of the individual making
the contact and the true purpose thereof.

() Cause any expense to the debtor in
the form of long distance telephone calls,
telegram fees or other charges incurred by a
medium of communication, by concealing the
true purpose of the debt collector’s commu-
nication.

(k) Attempt to or threaten to enforce a
right or remedy with knowledge or reason to
know that the right or remedy does not exist,
or threaten to take any action which the
debt collector in the regular course of busi-
ness does not take.

(L) Use any form of communication
which simulates legal or judicial process or
which gives the appearance of being author-
ized, issued or approved by a governmental
agency, governmental official or an attorney
at law when it is not in fact so approved or
authorized.

(m) Represent that an existing debt may
be increased by the addition of attorney fees,
investigation fees or any other fees or
charges when such fees or charges may not
legally be added to the existing debt.

(n) Collect or attempt to collect any in-
terest or any other charges or fees in excess
of the actual debt unless they are expressly
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authorized by the agreement creating the
debt or expressly allowed by law.

(o) Threaten to assign or sell the debtor’s
account with an attending misrepresentation
or implication that the debtor would lose any
defense to the debt or would be subjected to
harsh, vindictive or abusive collection tac-
tics.

(3) It shall be an unlawful collection
practice for a debt collector, by use of any
direct or indirect action, conduct or practice,
to enforce or attempt to enforce an obli-
gation made void and unenforceable by the

rovisions of ORS 759.720 (2) to (4). [1977 c.184
2; 1985 ¢.799 §1; 1991 ¢.672 §9; 1991 ¢.906 §1]

646,640 [Repealed by 1953 ¢.391 §2]

646.641 Damage action for unlawful
debt collection practice; attorney fees re-
coverable; limitation on commencement
of action. (1) Any person injured as a result
of willful use or employment by another per-
son of an unlawful collection practice may
bring an action in an appropriate court to
enjoin the practice or to recover actual
damages or $200, whichever is greater. The
court or the jury may award punitive dam-
ages, and the court may provide such equi-
table relief as it deems necessary or proper.

(2) In any action brought by a person
under this section, the court may award, in
addition to the relief provided, reasonable
attorney fees at trial and on appeal and
costs. If the defendant prevails, the court
may award reasonable attorney fees at trial
and on appeal and costs if it finds the action
to be frivolous.

(3) Actions brought under this section
shall be commenced within one year from the
date of the injury. [1977 c.184 §3; 1981 c.897 §79)

646.642 Civil penalties. (1) Any person
who willfully violates the terms of an in-
junction issued under ORS 646.632 shall for-
feit and pay to the state a civil penalty to be
set by the court of not more than $25,000 per
violation. For the purposes of this section,
the court issuing the injunction shall retain
jurisdiction and the cause shall be continued,
and in such cases the prosecuting attorney
acting in the name of the state may petition
for recovery of civil penalties.

(2) Any person who willfully violates any
provision of an assurance of voluntary com-
pliance approved and filed with an appropri-
ate court under ORS 646.632 shall forfeit and
pay to the state a civil penalty to be set by
the court of not more tgan $25,000 per vio-
lation. Any prosecuting attorney may appl
to an appropriate court for recovery of suc
civil penalty. In any action brought by a
prosecuting attorney under this section, and
In any contempt action brought by a prose-
cuting attorney pursuant to ORS 646.632 (4),

the court may award to the prosecuting at-
torney, in addition to any other relief pro-
vided by law, reasonable attorney fees and
costs at trial and on appeal.

(3) In any suit brought under ORS
646.632, if the court finds that a person is
willfully using or has willfully used a
methocf,, act or practice declared unlawful by
ORS 646.607 or 646.608, the prosecuting at-
torney, upon petition to the court, may re-
cover, on behalf of the state, a civil penalty
to be set by the court of not exceeding

$25,000 per violation. [1971 c¢744 §17; 1975 c.437
§5; 1977 ¢.195 §10; 1989 ¢.745 §2]

646.643 Applicabilit{ of ORS 646.639. A
debt collector who is subject to and in com-
liance with the requirements of the Fair
ebt Collection Practices Act (Public Law
95-109, 15 U.S.C. 1692 et seq.) shall also be
considered to be in compliance with the re-
quirements of ORS 646.639. (1991 c.906 §3]
646.645 [1965 ¢.490 §6; repealed by 1971 c.744 §27]

646.646 Loss of license or franchise by
Eerson violating injunction. Upon petition
y the prosecuting attorney, the court may,
in its discretion, order the dissolution or
suspension or forfeiture of the license or
franchise of any person who violates the
terms of any injunction issued under ORS
646.632. [1971 c.744 §18)

646.650 [Repealed by 1953 ¢.391 §2]

646.652 District attorney’s reports to
Attorney General; filing of voluntary
compliances. A district attorney shall make
a full report to the Attorney General of any
action, suit, or proceeding prosecuted by
such distriet attorney under ORS 646.605 to
646.652, including the final disposition of the
matter, and shall file with the Attorney
General copies of all assurances of voluntary
cgzx;%llig?nce accepted under ORS 646.632. 1971
C.

646.655 (1967 ¢.599 §5; repealed by 1971 c.744 §27)

646.656 Remedies supplementary to
existing statutory or common law reme-
dies. The remedies provided in ORS 646.605
to 646.652 are in addition to all other reme-
dies, civil or criminal, existing at common
l§grv] or under the laws of this state. (1971 c.744

a

646.660 [Repealed by 1953 ¢.391 §2]

HEALTH SPAS

646.661 Definitions for ORS 646.661 to
646.691. As used in this ORS 646.608 and
646.661 to 646.691, unless the context re-
quires otherwise:

(1) “Business day” means any day except
a Sunday or a legal holiday.

(2) “Buyer” means a person who pur-
chases health spa services.
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3 “Consgicuous” has the meaning given
that term in ORS 71.2010 (10).

(4) “Health spa” means any person en-
gaged, as a primary purpose, in the sale of
instruction, training, assistance or use of fa-
cilities which are purported to assist patrons
in physical exercise, weight control or figure
development. The term also includes any
person engaged primarily in the sale of the
right or privilege to use tanning booths, ex-
ercise equipment or facilities, such as a
sauna, whirlpool bath, weight-lifting room,
massage, steam room, or other exercising
machine or device. “Health spa” does not in-
clude any facility owned and operated by the
State of Oregon or any of its political subdi-
visions.

. (5) “Health spa services” means services,
Krivileges or rights offered for sale by a
ealth spa.

(6) “Person” has the meaning given that
term in ORS 646.605 (4). (1985 ¢.694 §1]

646.666 Price list for health spa ser-
vices. (1) Each health spa shall prepare and
})rovide to each prospective buyer a written
ist of prices of all forms or plans of health
spa services offered for sale by the health
spa.

(2) A health spa may not sell any form
or plan of health spa services not included in
the list. [1985 c.694 §2]

646.670 [Repealed by 1953 ¢.391 §2]

646.671 Contracts; contents. A contract
for the sale of health spa services must be in
writing and a copy must be given to the
buyer at the time the buyer signs the con-
tract. The contract must contain all of the
following:

(1) Identification of the person providing
the health spa services.

(2) A description of the health spa ser-
vices to be provided, or acknowledgment in
a conspicuous form that the buyer has re-
ceived a written descri(l)tion of the health spa
services to be provided. If any of the health
spa services are to be delivered at a planned
facility, at a facility under construction or
through substantial improvement to an ex-
isting facility, the description must include
a date for the completion of the facility,
construction or improvement.

(3) A complete statement of the rules of
the health spa or an acknowledgment in a
conspicuous form that the buyer has received
a copy of the rules.

(4) A statement of the duration of the
obligation of the health spa to provide health
spa services to the buyer. The duration shall
not exceed three years from the date of the
contract.

(5) A provision for cancellation of the
contract:

(a) If the buyer dies or becomes phys-
ically unable to use a substantial portion of
those health spa services used by the buyer
from the date of the contract until the time
of disability. The contract may require that
disability be confirmed by an examination of
a physician agreeable to the buyer and the
health spa.

(b) If the health spa goes out of business.

(c) If the health spa moves its facility
closest to the residence of the buyer on the
date of the contract to a location more than
five additional miles from that residence.

(d) If a facility, construction or improve-
ment is not completed by the date repre-
sented in the contract.

(e) If the health spa materially cimanges
the health spa services promised as a part of
the initial contract.

(6) A provision for a refund upon cancel-
lation in an amount computed by dividing
the contract price by the number of weeks in
the contract term and multiplying the result
by the number of weeks remaining in the
contract term.

(7) A provision under a conspicuous cap-
tion in capital letters and boldfaced type
stating:

BUYER’S RIGHT TO CANCEL

If you wish to cancel this contract, with-
out penalty, you may cancel it by delivering
or mailing a written notice to the health spa.
The notice must say that you do not wish to
be bound by the contract and must be deliv-
ered or mailed before midnight of the third
business day after you sign this contract.
The notice must be mailed to:
(insert name
and mailing address of health spa). If you
cancel within the three days, the health spa
will return to you within 15 days all amounts
you have paid.

[1985 c.694 §3]

646.676 Contracts and rules; delivery
to buyer. Upon request, a health spa must
deliver to a prospective buyer copies of the
contract required by ORS 646.671, and the
rules of the health spa if not stated in the
contract, and must allow the prospective
bu&er to retain the copies so provided. (1985
¢.694 §5]

646.680 [Repealed by 1953 c.391 §2]

646.681 Moneys paid prior to facility
opening; diﬂ)osition; priority of claim;
refund. (1) All moneys paid to a health spa
by a buyer prior to the opening of the facility
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shall promptly be deposited by the health spa
in a trust account, maintained by the health
spa for the purpose of holding such moneys
for the buyer, in a bank, savings and loan
association, mutual savings bank or licensed
escrow agent located in Oregon.

(2) The health spa shall within seven
days of the first deposit notify the office of
the Attorney General, in writing, of the
name, address and location of the sepository
and any subsequent change thereof.

(3) The health spa shall provide the buyer
with a written receipt for the moneys and
shall provide written notice of the name, ad-
dress and location of the depository and any
subsequent change thereof.

(4) If prior to the opening of the facility
the status of the health spa i1s transferred to
another, any -sums in the trust account af-
fected by such transfer shall simultaneously
be transferred to an equivalent trust account
of the successor, and the successor shall
promptly notify the buyer and the office of
the Attorney General of the transfer and of
the name, address and location of the new
depository.

(5) The buyer’s claim to any moneys un-
der this section is prior to that of any credi-
tor of the health spa, including a trustee in
bankruptcy or receiver, even if such moneys
are commingled.

(6) After the health spa receives a notice
of cancellation of the agreement or if the
health spa fails to open a facility at the
stated date of completion the health spa shall
within 10 days give a full refund to the
buyer, including the buyer's pro rata share
of any interest earned thereon.

(7) All sums received by a health spa in
excess of the health spa’s normal monthly
dues shall be placed in escrow subject to the
terms and provisions stated in this section in
the event that-the health spa is not fully op-
erational or in the event that the health spa
is promising future construction or improve-
ments. [1985 ¢.694 §4]

646.686 Waiver of provisions of ORS
646.661 to 646.691; request prohibited;
unenforceable. A health spa shall not re-
quest a buyer to waive any provision of ORS
646.608 and 646.661 to 646.691. Any waiver
by a buyer of any provision of ORS 646.608
and 646.661 to 646.691 is contrary to public
pggic A and is void and unenforceable. [1985
C.

646.690 [Repealed by 1953 ¢.391 §2]

646.691 Remedies and obligations sup-
plementary to existing remedies. e
remedies -and obligations provided in ORS
646.608 and 646.661 to 646.691 are in addition

to any other remedies and obligations, civil
or criminal, existing at common law or under
the laws of this state. [1985 c.694 §7]

646.700 (Repealed by 1953 c.391 §2)

ANTITRUST LAW

646.705 Definitions for ORS 136.617
and 646.705 to 648.805. (1) As used in ORS
136.617 and 646.705 to 646.805, “trade or
commerce” means trade or commerce within
the state; or between the state and any state,
territory, or foreign nation.

(2) As used in ORS 646.775, “natural per-
sons” shall not include proprietorships or
partnerships. [1975 ¢.255 §2; 1979 c.790 §1]

646.710 [Repealed by 1953 ¢.391 §2)

646.715 Declaration of purpose, (1) The
Legislative Assembly deems it to be neces-
sary and the purpose of ORS 136.617, 646.705
to 646.805 and 646.990 is to encourage free
and -open competition in the interest of the
general welfare and economy of the state, by
preventing monopolistic and unfair practices,
combination and conspiracies in restraint of
trade and commerce, and for that purpose to
provide means to enjoin such practices and
provide remedies for those injured by them.

(2) Without limiting the scope of ORS
136.617, 646.705 to 646.805 and 646.990, it is
the legislative purpose that it apply to intra-
state trade or commerce, and to interstate
trade or commerce which is primarily of an
intrastate nature and over wﬁich federal ju-
risdiction, for whatever reason, has not been
exercised by the Federal Trade Commission
or the United States Department of Justice.
The decisions of federal courts in con-
struction of federal law relating to the same
subject shall be persuasive authority in the
construction of ORS 136.617, 646.705 to
646.805 and 646.990.

(3) The repeal by section 17, chapter 255,
Oregon Laws 1975, of the statutes listed
therein shall not be deemed to make lawful
any conduct or act prohibited thereby which
is made unlawful by ORS 646.725 and
646.730. [1975 c.255 §3]

646.720 [Repealed by 1953 c.391 §2]

646.725 Prohibited acts. Every contract,
combination in the form of trust or other-
wise, or conspiracy in restraint of trade or
g;)lmmerce is declared to be illegal. (1975 c.255

646.730 Monopolies prohibited. Every
person who shall monopolize, or attempt to
monopolize, or combine or conspire with any
other person or persons, to monopolize any
part of trade or commerce, shall be in vio-
lation of ORS 136.617, 646.705 to 646.805 and
646.990. (1975 ¢.255 §5]
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646.740 Permitted activities. No pro-
visions of ORS 136.617, 646.705 to 646.805 and
646.990 shall be construed to make illegal:

(1) The activities of any labor organiza-
tion or individual working men and women
permitted by ORS chapters 661 to 663;

(2) The right of producers of agricultural
commodities to join, belong to and act
through cooperative bargaining associations
under ORS 646.515 to 646.545;

(3) The activities of any person subject
to regulation by the Public Utility Commis-
sion under ORg chapters 756 to 773 to the
extent that such activities are so regulated
and are lawful thereunder or the activities
of any person conducted or carried out in
accordance with any agreement or procedure
approved as provided in 49 U.S.C. 5b or 5c;

(4) The activities of any person subject
to regulation by the Director of the Depart-
ment of Consumer and Business Services un-
der ORS chapters 731 to 750 to the extent
that such activities are so regulated and are
lawful thereunder;

(5) The activities of any state or national
banking institution or savings and loan asso-
ciation, and of any other lending institution,
to the extent that such activities are regu-
lated by the Director of the Department of
Consumer and Business Services under ORS
chapters 706 to 726 and are lawful there-
under;

(6) Any other activity . specifically au-

thorized under state law or local ordinance; .

(7) The activities of any metropolitan
service district formed under ORS (Slapter
268 and the activities of any person subject
to regulation by a mietropolitan service dis-
trict formed under ORS chapter 268 to the
extent that those activities are so regulated
and are lawful thereunder; -

(8) The activities of any person conducted
or carried out in accordance with the terms
and conditions of a certificate issued pursu-
ant to 15 U.S.C.§84001 to 4021; or

(9) The activities of a health care pro-
vider authorized by and in accordance with
ORS 442.700 to 442.760 to the extent the ac-
tivities are regulated and lawful under ORS

442.700 to 442.760. {1975 c.255 §6; 1977 c.545 §1; 1979
¢.531 §7; 1983 ¢.200 §19; 1985 c.762 §185; 1987 c.373 §29;
1987 ¢.447 §136; 1993 c.769 §15]

646.745 Joint operation of Memorial
Coliseum and Arena in Portland; defi-
nitions; legislative findings and goals;
state supervision. (1) As used in this sec-
tion:

(a) “Affiliate” means an individual, or a
corporation or other entity controlling, con-
trolled by or under common control with the

owner or operator of the arena. For purposes
of this subsection, the term “control” means
ownership of more than than 50 percent of
the shares or other ownership interests in
the owner or operator of the arena or having
management power over the affairs of the
owner or operator of the arena.

(b) “Arena” means a multipurpose arena
with a seating capacity of approximately
19,000 constructed or to be constructed on
real property adjacent to the Coliseum.

(¢) “Coliseum” means the Memorial Coli-
seum in Portland. )

(d) “Coliseum agreement” means an op-
erating agreement, management agreement,
lease or any similar agreement between the
City of Portland and any corporation, part-
nership, limited partnership or individual
who owns or operates the arena or any affil-
iate of the owner or operator of the arena.

(2) The Legislative Assembly finds that
direct competition between the Arena and
Coliseum may require the City of Portland
to spend limited public resources to maintain
the Coliseum, undermine the City of
Portland’s goal of creating a world-class cen-
ter for athletic events, conventions, trade
shows and other events and otherwise result
in economic rivalry injurious to the interests
of the City of Portland and the citizens of
this state. '

(3) The Legislative Assembly declares
that it is the policy and intent of this state
to disg]ace competition between the Arena
and Coliseum by allowing the City of
Portland to enter agreements for the joint
operation of the facilities by an owner or
operator of the Arena in order to further the
following goals:

(a) To avoid economic rivalry which
might undermine the continuing economic
viability of the Coliseum and require the
public to subsidize the operations of the Col-
iseum with funds which the City of Portland
has allocated to other public needs;

(b) To allow the joint operation of the
Coliseum and Arena to avoid scheduling
conflicts and other related problems which
would unduly burden public safety resources
and the transportation system of the City of
Portland;

(c) To encourage the joint marketing of
the Arena and Coliseum to attract trade
shows, conventions and other events which
require multiple venues or could otherwise
not be accommodated by the Coliseum or
Arena;

(d) To avoid duplication of management
and other services and minimize the public
funds necessary to operate the Coliseum;
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(e) To encourage development of the
Arena adjacent to the Coliseum rather than
in another location; and

(D To limit financing risk and provide for
development of the Arena with private fund-
ing sources so that public funds may be used
for other pressing needs.

(4) The Legislative Assembly declares
that the City of Portland is the political
subdivision of the State of Oregon best suited
to monitor and supervise the operation of the
Coliseumn Agreement. The Legislative Assem-
bly therefore delegates to the City of
Portland the power to supervise and review
the activities of the owner or operator of the
Arena under the Coliseurmn Agreement and
declares that this review shall be equivalent
to active supervision by the State of Oregon
to the fullest possible extent under the fed-
eral or state antitrust laws. The City of
Portland may, subject to any agreement with
the owner or operator of the Arena, review
and approve annually or more frequently
certain practices under the Coliseum Agree-
ment, including without limitation:

{a) Prices charged for Coliseum events;

{b) Decisions about event allocation be-
tween the Arena and Coliseum; and

{c) Decisions to decline to accommodate
events at either the Coliseum or the Arena,
or both. [1993 c.183 §2]

646,750 Investigative demand by At-
torney General; petition to modify. (1)
When it appears to the Attorney General
that a person has engaged in, is engaging in,
or is about to engage in any act or practice
declared to be unlawful by ORS 646.725 or
646.730, the Attorney General may execute
in writing and cause to be served an investi-
§ative demand upon any person who is be-
ieved to have documentary material or
information relevant to the alleged or sus-
pected violation. The investigative demand
shall require such person to produce relevant
documentary material for examination and
copying or reproduction, to answer in writ-
ing written interrogatories, to give oral tes-
timony concerning documentary material or
information, or to furnish any combination
of such material, answers or testimony under
penalty of perjury, at such reasonable time
and place as may be stated in the investi-
gative demand.

(2) At any time before the return day
specified in the investigative demand, or
within 20 days after the demand has been
served whichever time is shorter, a [petition
to extend the return date, or to modify or set
aside the demand, stating good cause, may
be filed in the appropriate cougt.

(3) The investigative demand shall state
the nature of the conduct constituting the

alleged antitrust violation under investi-
ation and the provisions of law believed to
; 1ej applicable thereto. (1975 c.255 §13; 1977 c.729
646.760 Civil penalties; attorney fees;
mitigation. (1) The Attorney General may
prosecute an action for appropriate
injunctive relief and civil penalties in the
name of the state for any violation of ORS
646.725 or 646.730. The court may assess for
the benefit of the state a civil penalty of not
more than $100,000 for each violation of ORS
136.617, 646.705 to 646.805 and 646.990. An
act or series of acts by one or more individ-
ual persons {officers, agents or partners) on
behagf of a corporation or other business en-
tity may be found to constitute a violation
or violations by such individual person or
persons as well as by the corporation or
other business entity, and separate penalties
may be imposed against each of such indi-
vidual defendants and corporate or other
business entity defendants for such a vio-
lation. If the state prevails it shall also re-
cover its necessary reasonable investigative
costs and reasonable experts’ fees and a rea-
sonable attorney fee at trial and on appeal.

(2) The complaint may also seek and the
court may order, in an appropriate case, the
forfeiture of any corporate franchise, profes-
sional or business license, right to do busi-
ness or to use an assumed business name,
where the court finds the use by any defend-
ant of such franchise, license or right has
been material to a violation of ORS 646.725
or 646,730.

{3) The court shall take into consider-

ation in mitigation of any penalty assessed
under this section, any fine or penalty im-
gosed against the defendant by a United
tates court in a final judgment under
sections 1 to 45 of Title 15 of the United
States Code, which the court finds to be
based on the same or substantially the same
acts of defendant. [1975 c.255 §8; 1981 ¢.897 §80]

646.770 Equitable remedies; attorney
fees. Any person including the state or any
municipal corporation or political subdivision
threatened with injury in its business or
property by a violation of ORS 646.725 or
646.730 may prosecute a suit for equitable
relief, and in addition to such relief shall re-
cover the costs of suit, including necessary
reasonable investigative costs and reasonable
experts’ fees, and a reasonable attorney fee
g‘;‘.ntrial and on appeal. [1975 c.255 §9; 1981 c.897

646.775 Civil action by Attorney Gen-
eral for individual resident injured by vi-
olation of antitrust law; attorney fees.
(1Xa) The Attorney General may bring a civil
action in the name of the State of Oregon,
as parens patriae on behalf of natural per-
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sons residing in the state, in any ecircuit
court in which venue is proper under ORS
646.790, to secure equitable and monetary
relief as provided in this section for injury
sustained by such natural persons to their
property by reason of a violation of ORS
646.725 or 646.730.

(b) The court shall exclude from the
amount of monetary relief awarded in an
action pursuant to paragraph (a) of this sub-
section any amount of monetary relief (A)
which duplicates amounts which have been
awarded tor the same injury, or (B) which is
groperly allocable to (i) natural persons who

ave excluded their claims pursuant to para-
graph (b) of subsection (2) of this section,
and (ii) any business entity.

(c) The court shall award the state as
monetary relief threefold the total damages
sustained, as described in paragraph (b) of
this subsection, and the costs of suit, and a
reasonable attorney fee at trial and on ap-
peal. The amount of such attorney fee, if any,
shall be determined by the court. The court
may, in its discretion, award a reasonable
attorney fee at trial and on appeal to a pre-
vailing defendant upon a ﬁmﬁn that the
Attorney General acted in ad faith,
vexatiously, wantonly or for oppressive rea-
sons.

(2)(a) In any action pursuant to para-
aph (a) of subsection (1) of this section, the
ttorney General shall, at such times, in

such manner, and with such content as the
court may direct, cause notice thereof to be
given by publication. If the court finds that
notice given solely by publication would deny
due process of law to any person or persons,
the court may direct further notice to such
person or persons according to the circum-
stances of the case.

(b) Any person on whose behalf an action
is brought pursuant to paragraph (a) of sub-
section (1) of this section may elect to ex-
clude from adjudication the portion of the
claim for monetary relief attributable to the
person by filing notice of such election with
the court within such time as specified in the
notice given pursuant to paragraph (a) of this
subsection.

(¢) The final judgment in an action pur-
suant to paragraph (a) of subsection (1) of
this section shall be res judicata as to any
claim under this section by any person on
behalf of whom such action was brought and
who fails to give the notice specified in par-
agraph (b) of this subsection within the pe-
riod specified in the notice given pursuant to
paragraph (a) of this subsection.

(3) An action pursuant to paragraph (a)
of subsection (1) of this section shall not be
dismissed or compromised without the ap-

proval of the court, and the notice of any
proposed dismissal or compromise shall be
given in such manner as the court directs.

- (4) In any action pursuant to paragraph
(a) of subsection (1) o? this section in which
there has been a determination that a de-
fendant agreed to fix prices in violation of
ORS 646.725, damages may be proved and
assessed in the aggregate by statistical or
sampling methods, by the computation and
gro rata allocation of illegal overcharges, or
y such other reasonable system of estimat-
ing aggregate damages as the court in its
discretion may permit without the necessit;
of separately proving the individual claim of,
or amount of damage to, persons on whose
behalf the suit was brought.

(5)(a) Monetary relief recovered in an
action pursuant to para%:a h (a) of sub-
section (1) of this section shall be distributed
in such manner as the court in its discretion
may authorize, subject to the requirement
that any distribution procedure ago ted af-
ford each person on whose behalf the suit
was brought a reasonable opportunity to se-
cure their appropriate portion of the net
monetary relieg

(b) The Attorney General shall deposit
that portion of the monetary relief awarded
by the court as costs of suit and a reasonable
attorney fee in the Consumer Protection and
Education Revolving Account established
pursuant to ORS 180.095.

(c) To the extent that the monetary relief
awarded by the court is not exhausted by
distribution pursuant to paragraphs (a) and
(b) of this subsection, the remaining funds
shall be deemed a civil penalty by the court
and assessed as such for ‘the benefit of the
state pursuant to ORS 646.760.

(6) The powers granted in this section
are in addition to and not in derogation of
the common law powers of the Attorney
General to act as parens patriae, or the
powers of the Attorney General to sue as a
representative party on behalf of a class
pursuant to ORS 13.210 to 13.410 (1977 Re-
placement Part). [1979 c.790 §3; 1981 c.897 §82)

646.780 Recovery of treble damages;
exception; action under federal law as
bar. (1)(a) A person including the state or
any municipal corporation or political subdi-
vision injured in its business or property by
a violation of ORS 646.725 or 646.730 may
sue therefor and shall recover threefold the
damages sustained and the costs of suit, in-
cluding necessary reasonable investigative
costs and reasonable experts’ fees, and a
reasonable attomeg fee at trial and on af)-
peal, except that the” state may recover only
its actual damages sustained, plus costs of
suit including necessary reasonable investi-
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gative costs and reasonable experts’ fees, and
a reasonable attorney fee at trial and on ap-
peal, if it brings an action pursuant to ORS
646.760 or commences a prosecution under
ORS 646.815 and 646.990 (2).

(b) Notwithstanding paragraph (a) of this
subsection, in any action under this section
in which the plaintiff prevails solely on the
basis of a judp ent or decree entered in a
proceeding under sections 1 to 45 of Title 15
of the United States Code or in another
action by the state under ORS 646.760,
646.770 or this section, used as collateral
estoppel against a defendant pursuant to
OR‘Sp 646.805, plaintiffs recovery shall be
limited to the actual damages sustained and
the costs of suit, including necessary reason-
able investigative costs and reasonable ex-
perts’ fees, and a reasonable attorney fee at
trial and on appeal. :

(2) Unless there is a subsequent judg-
ment that the court lacks jurisdiction, the
taking of any testimony at the commence-
ment of trial on a civil complaint for dam-
ages filed under the antitrust laws of the

nited States shall constitute an absolute
bar and waiver of any right of a plaintiff in
such action to recover damages from the
same defendant under this section for the
same or substantially the same acts of

plaintiff. (1975 c.255 §10; 1981 c.837 §83; 1983 c.467 §1;
1985 c.251 §27]

646.790 Venue. A suit or action based
upon any violation of ORS 646.725 or 646.730
may be commenced in any circuit court
within the state, in which one or more of the
defendants resides or has its principal place
g';'] business or its registered agent. [1975 c.255

646.800 Time of commencing action.
(1) An action under ORS 646.760 to recover
a civil penalty shall be commenced within
four years after the cause of action accrued,
or within one year after the conclusion of
any civil or criminal proceeding instituted by
the United States under the antitrust laws
of the United States, except section 15a of
Title 15 of the United States Code, based in
whole or in part on the same matter com-
plained of, whichever is later.

(2) An action under ORS 646.780 to re-
cover damages shall be commenced within
four years after the cause of action accrued,
or within one year after the conclusion of
any proceeding based in whole or in part on
the same matter complained of, filed either
by the United States under the antitrust
laws of the United States, except section 15a
of Title 15 of the United States Code, or by
the state (except in an action for damages by
the state) unger ORS 646.760, 646.770 or
646.780 (whichever 1is first

concluded),
whichever is later. [1975 ¢.255 §12] '

646.805 Effect of prior final judgment
or decree. (1) A ﬁna? judgment or decree
heretofore or hereafter rendered in any civil
or criminal proceeding brought by or on be-
half of the United States unﬁer the antitrust
laws of the United States to the effect that
a defendant has violated such laws, other
than a judgment or decree entered in an
action under section 15a of Title 15 ‘of the
United States Code or a consent judgment
or decree entered before any testimony has
been taken, shall estop defendant from denial
of any matters estabﬁshed in such proceed-
ing, in any action or proceeding brought
against such defendant by the state or any
person under ORS 646.760, 646.770 or 646.780,
to the extent such judgment or decree would
be an estoppel between the parties thereto
with respect-to such matters.

(2) A final judgment or decree to the ef-
fect that a person has violated ORS 136.617,
646.705 to 646.805 and 646.990 in an action
brought by the state under ORS 646.760,
646.770 or 646.780, other than a consent
judgment or decree entered before any testi-
mony has been taken which specifically pro-
vides therein that this subsection shall not
be applicable, shall estop defendant from de-
nial of any matters established in such
action, in any other action against the de-
fendant under ORS 646.770 or 646.780, to the
extent such judgment or decree would be an
estoppel between the parties thereto with re-
spect to such matters. (1975 c.255 §11]

646810 (Repealed by 1971 c.744 §27)

646.815 Criminal prosecutions; effect
of prior action seeking civil penalties. (1)
Exclusive jurisdiction for criminal prose-
cution of any violation of ORS 646.725 or
646.730 is vested in the Attorney General.

(2) The commencement of trial seekin
civil penalties in any action under OR
646.760 shall bar any subsequent criminal
prosecution for violation of ORS 646.725 or
646.730, based upon the same acts com-
plained of. The commencement of trial in a
criminal prosecution for violation of ORS
646.725 or 646.730 shall bar any subsequent
action for recovery of civil penalties under
ORS 646.760, based upon the same acts com-
plained of, but shall not bar a subsequent
suit for injunctive relief under ORS 646.760.
[1975 ¢.255 §16 (2), (3)]

646.820 [Repealed by 1971 ¢.744 §27)

646.821 Taking testimony for investi-
gative demand. The oral testimony of any
person taken pursuant to a demand served
under ORS 646.750 shall be taken in the
county in which such person resides, is found
or transacts business, or in such other place
as may be agreed upon. [1977 ¢.729 §3]
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646.823 Attendance of Attorney Gen-
eral at grand jury groceedings. otwith-
standing ORS 132.090 (1) the Attorney
General may attend grand jury proceedings,
advise it in relation to its duties, subpoena
and examine witnesses and prepare such
indictments or presentments as it requires in
investigations of violations of ORS 646.725

or 646.730. [1977 ¢.729 §71 . o

646.826 Counsel for persons testifying;
grounds for refusing to answer questions;
compelling testimony; exclusion of spec-
tators. (1) Any person compelled to appear
under a demand for oral testimony pursuant
to ORS 646.750 may be accompanied, repre-
sented and advised by counsel with respect
to any questions asked of such person. Such
advice may be given in confidence.

(2) Such person may refuse to answer any
question on grounds of any constitutional or
other legal right or privilege, including the
privilege against self-incrimination. Such
person shall not otherwise refuse to answer
any question.

(3) If such person refuses to answer any
question on grounds of the privilege against
self-incrimination, the testimony of the per-
son may be compelled by the same procedure
as provided in ORS 136.617.

(4) The antitrust investigator or investi-
gators conducting the examination shall ex-
clude from the place where examination is
held all other persons except the person be-
ir;g examined, the counsel of the person, the
officer before whom the testimony is to be
taken and any stenographer taking the testi-
mony. [1977 c.729 §4]

646830 [Repealed by 1971 c¢.744 §27]

646.831 Fees and mileage for persons
testifying. Any person appearing for oral
examination pursuant to a demand served
under ORS 646.750 shall be ‘entitled to the
fees and mileage provided for witnesses in
ORS 44.415 (2). (1977 c.729 §5; 1989 ¢.980 §16]

646.836 Confidential status of investi-
gative material; permitted disclosures;
use of information in other proceedings;
return of investigative material. (1) While
in the possession of the Attorney General
any documentary material, answers to
interrogatories and transcripts of oral testi-

mony shall be held in confidence and not .

disclosed to any person except:

(a) The person providing such material
or answers;

(b) The representative or attorney of the
person providing the material or answers;

(c) Persons employed by the Attorney
General,;

(d) Officials of the United States or any
state who are authorized to enforce federal

or state antitrust laws, provided that prior to
such disclosure the Attorney General shall
obtain the written agreement of such offi-
cials to abide by the confidentiality re-
striction of this section; and

(e) Other persons authorized
section (2) of this section.

(2) Any such material or answers may be
used in any investigation conducted pursuant
to ORS 646.705 to 646.826 or in any case or
proceeding before a court or administrative
agency, or may be disclosed to any commit-
tee or subcommittee of the Legislative As-
sembly in such manner and for such purposes
as the Attorney General deems appropriate.

(3) Upon completion of a case brought
under this section, the Attorney General
shall return .any such documents, answers
and transcripts which have not passed into
the control of the court through the intro-
duction thereof into the records, to the per-
son who provided such documents, answers
or testimony upon the person’s request in
writing. If no case in which such material
may be used has been commenced within a
reasonable time after completion of the ex-
amination or analysis of all documentary
material, but in no event later than four
years after production thereof, the Attorney
General shall, upon written request of the
person who produced such material, return
all documents, answers and transcripts to the
pggos%rll] who provided them. [1977 729 §6; 1987
C.

846840 (Repealed by 1971 ¢.744 §27]

in sub-

MISCELLANEOUS

646.850 Sale of telephonic equipment;
disclosure requirements; enforcement;
penalty. (1) Any person offering for sale or
selling new or reconditioned telephone hand-
sets or keysets, private branch exchanges or
private automatic branch exchanges of not
more than a 20-station capacity shall disclose
clearly, in writing, when reasonable, before
sale all of the following information:

(a) Whether the equipment uses pulse,
tc()lne, pulse-or-tone or other signaling meth-
ods.

(b) Whether the equipment can access
tone generated services.

(c) Whether the equipment is registered
with the Federal Communications Commis-
sion under applicable federal regulations.

(d) The person responsible for répair of
the equipment.

(e) Minimum charges, if any, fr repairs,
handling and shipping.

(f) The terms of any written warranty of-
fered with the equipment.
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(2) A person who violates subsection (1)
of this section commits an unlawful practice
under ORS 646.608 (1)(x). The requirement
under subsection (1) of this section is subject
to enforcement and penalty as provided un-
der ORS 646.605 to 646.652. {1985 ¢.538 §1(1), (3))

646.855 Exceptions to disclosure re-
quirements. (1) The requirement of disclo-
sure under ORS 646.850 does not apply:

(a) To any medium of advertising that
accepts advertising in good faith without
knowledge that the advertising violates any
requirement under ORS 646.850.

(b) To the sale or the offering for sale of
radio equipment used for land, marine or air
mobile service or any like service, regardless
of whether such equipment is capable of
interconnection by - manual or automatic
means to a telephone line.

"(c) To equipment not intended for con-
nection to'the telephone network or to used
equipment located on the customer’s prem-
ises.

(2) The requirement of disclosure under
ORS 646.850 (1)(d), (e) and (f) does not apply
if the seller satisfies applicable requirements
under the federal Magnuson-Moss Warranty
Act (15 U.S.C. §§ 2301 to 2312), except that
the seller must provide the purchaser a copy
gé'lt(}zl;a 2\;V.c.lrranty at the time of sale. (1985 c.538

646.857 Definitions for ORS 646.857
gzgsg?f%a As used in this section and ORS

(1) “Authorized driver” means:
(a) The person renting the vehicle;

{b) The spouse of the person renting the
vehicle, if the spouse is a licensed driver and
meets any minimum age requirements con-
tained in the rental agreement;

(c) The employer or coworker of the per-
son renting the vehicle if the employer or
coworker is engaged in a business activity
with the person renting the vehicle and the
employer or coworker meets any minimum
age requirements contained in the rental
agreement,

(d) Any person driving the vehicle during
an emergency; and

(e) Any person expressly listed by the
rental company on the rental agreement-as
an authorized driver.

(2) “Collision damage waiver” means an
agreement between the renter and the rental
company in which the company waives its
right to impose a financial obligation on the
renter or authorized driver if the vehicle is
returned with physical damage.

(3) “Damage” means any damage or loss
to the rented vehicle, including loss of use

TRADE REGULATIONS AND PRACTICES

and any costs and expenses incident to the
damage or loss.

(4) “Private passenger automobile” or
“vehicle” means a motor vehicle designed
primarily for transportation of persons.

(5) “Rental agreement” means any writ-
ten agreement setting forth the terms and
conditions governinF the use of a private
passenger automobile provided by a rental
company. .

(6) “Rental company” means any person
engaged in the business of renting private
passenger automobiles to the public.

(7) “Renter” means any person or organ-
ization obtaining the use of a private pas-
senger automobile from a rental company .
under the terms of a rental agreement. (1989
c.458 §1)

646.859 Rental vehicle collision dam-
age waiver notice. (1) Every auto rental
company doing business in the State of Ore-
gon that offers collision damage waivers
shall post a sign approved by the Department
of Consumer and Business Services which
states “OUR CONTRACTS OFFER OP-
TIONAL COLLISION DAMAGE WAIVERS
AT AN ADDITIONAL COST.”

(2)(a) No rental company shall sell or of-
fer to sell to a renter a collision damage
waiver as part of a rental agreement unless
the renter is provided the following written
notice in at least 10-point type:

NOTICE: Our contracts offer, for an addi-
tional charge, a collision damage waiver to
cover your responsibility for damage to the
vehicle. Before deciding whether or not to
purchase the collision damage waiver, you
may wish to determine whether your own
vehicle insurance affords you coverage for
damage to the rental vehicle and the amount
of the deductible under your own insurance
coverage. The purchase of this collision
damage waiver is not ' mandatory and may be
waived. :

(b) The notice required by this subsection
shall either appear at the top of the rental
agreement or sﬁall be on a separate piece of
nger attached to the top of the agreement.
1989 c.458 §2)

646860 [1969 c.395 §1; 1985 c.251 §2; renumbered
815.410]

646.861 Treatment of child support
obligations by creditor in afplications for
extensions of credit. In evaluating applica-
tions for extensions of credit, a creditor shall
treat the obligation of an applicant to pay
child support no more adversely than the
creditor treats or would treat any other ob-
ligation for the same amount, terms and du-
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ration as the child support obligation. [1989

¢.1013 §13}

646.863 “Creditor” defined. As used in
ORS 646.861 to 646.865, “creditor” means a
person who, in the ordinary course of the
person’s business, regularly permits debtors
to defer payment of their debts, or to incur
debt and defer the payment thereof, and in
either case, to pay the same with a finance
charge or in more than four installments.
{1989 ¢,1013 §2]

646.865 Cause of action for violation
of ORS 646.861; injunction; attorney fees;
defenses. (1) Except as provided in sub-
section (2) of this section, a person who is
adversely affected by a creditor’s violation of
ORS 646.861 shall have a cause of action to
recover compensatory damages against the
creditor and may also apply to a court for an
injunction to prevent &e creditor’s further
violation of ORS 646.861. If the damages are
awarded, or an injunction granted, the per-
son shall be entitled to reasonable attorney
fees at trial and on appeal, as determined by
the court in addition to costs and necessary
disbursements.

(2) A creditor shall have no liability for
compensatory damages, attorney fees or oth-
erwise and no injunction shall issue:

{a) Where the creditor shows by a pre-
ponderance of evidence that the violation
was not intentional and resulted from a bona
fide error notwithstanding the maintenance
of procedures reasonably adopted to avoid
any such error; or

(b) Where -in violating ORS 646.861, the
creditor shows by a preponderance of evi-
dence that it acted in good faith, in con-
formity with any statute, law, ordinance,
rule, regulation, administrative interpreta-
tion or judicial determination then applicable
to the transaction in question. {1989 c.1013 §3]

646.870 Delivery of uested haz-
ardous substances prohibited. No person
shall deliver, or cause to be delivered, an
hazardous substance, as defined in OR
453.005 (7), to any residential premises with-
out the prior consent of any occupant of
such premises. [1973 c.456 §2)

646871 Disclosure required where
purchaser of product offered technical
support through information delivery
system. (1) Whenever the purchaser of a
product sold at retail is offered ongoing
technical support or service relating to the
operation or use of the product, and the sup-
port or service is offered exclusively or in
part through an information delivery system
the product or package of the product shall
contain, in clear view to the purchaser be-
fore the product is opened, a statement dis-
closing that the technical support or service

is provided through an information delivery
system and listing the cost per minute of the
support or service. The manufacturer of the
product is responsible for providing the
statement required under this subsection.

(2) As used in this section:

(a) “Information delivery system” means
any telephone-recorded messages, interactive
program or other information services that
are provided on a pay-per-call basis through
an exclusive telephone number prefix or ser-
vice access code; and

(b) “Manufacturer” means a person who
manufactures a product described in sub-
section (1) of this section. When the product
is distributed or sold under a name other
than that of the actual manufacturer of the
product, the term “manufacturer” includes
any person under whose name the product is
distributed or sold. (1993 ¢.700 §1]

646.872 Unsolicited facsimile machine
transmissions. (1) If a person receives on a
facsimile machine any unsolicited and un-
wanted advertising material for the sale of
any realty, goods or services, the person may
give the sender of such material written no-
tice to discontinue further such trans-
missions. No person who has received such
a discontinuance notice shall use a facsimile
machine to transmit unsolicited advertising
material for the sale of realty, goods or ser-
vices to the person who gave the discontin-
uance notice for a period of one calendar
year from the date the notice was given.

(2) As used in this section, “facsimile
machine” means a machine that electron-
ically transmits or receives facsimiles of
documents through connection with a_tele-
phone network. (1989 c.621 §3]

646.874 Repurchase of motor vehicle
by manufacturer; notice to dealer; con-
tents of notice; notice to prospective
buyer. (1) The manufacturer of a motor ve-
hicle who repurchases the vehicle for any
reason shall inform any vehicle dealer to
whom the manufacturer subsequently deliv-
ers the vehicle for resale that the vehicle has
been repurchased by the manufacturer. If the
reason for the repurchase was failure or ina-
bility to conform the vehicle to express war-
ranties under the provisions of ORS 646.315
to 646.375 or any similar law of another ju-
risdiction, the manufacturer shall also inform
the dealer of that fact.

(2) A dealer who has been given infor-
mation required by subsection (1) of this
section shall give the information, in writing,
to any prospective buyer of the vehicle.

(3) An owner of a motor vehicle who has
been given information as required by sub-
section (1) or (2) of this section shall give the
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information, in writing, to any prospective
buyer of the vehicle.

(4) As used in this section and ORS
646.876, “motor vehicle” has the meaning
given in ORS 646.315. [1991 c.593 §1; 1993 c.87 §1]

646.875 [1981 ¢.807 §1; 1985 c¢.751 §1 (1), (2) and (3);
renumbered 646.930}

646.876 Attorney fees and costs for
action under ORS 646.874. The buyer of a
motor vehicle who prevails in an action
against a person who has a duty to disclose
information under ORS 646.874 to the buyer

shall be awarded attorney fees and costs.
(1991 ¢.593 §2; 1993 .87 §2] .

646.878 Payment of sales commissions
following termination of contract be-
tween sales representative and principal;
definitions; civil action. (1) As used in this
section:

(a) “Commission” means compensation
accruing to a sales representative for pay-
ment by a principal, the rate of which is ex-
pressed as a percentage of the amount of
orders or sales or as a specified amount per
order or per sale.

(b) “Principal” means a person who does
not have a permanent or fixed place of busi-
ness in this state and who:

(A) Manufactures, produces, imports or
distributes a tangible product for wholesale;

(B) Contracts with a sales representative
to solicit orders for the product; and

(C) Compensates the sales representative,
in whole or in part, by commission.

(c) “Sales representative” means a person
who:

(A) Contracts with a principal to solicit
wholesale orders;

(B) Is compensated, in whole or in part,
by commission;
(C) Does not place orders or purchase for

the sales representative’s own account or for
resale; and

(D) Does not sell or take orders for the
sale of products to the ultimate consumer.

(2) When a contract between a sales rep-
resentative and a principal is terminated for
any reason, the principal shall pay the sales
representative all commissions accrued under
the contract to the sales representative
within 14 days after the effective date of the
termination.

(3) A principal who fails to comply with
the provisions of subsection (2) of this sec-
tion is liable to the sales representative in a
civil action for:

(a) All amounts due the sales represen-
tative plus interest on the amount due at the

ratéia of nine percent per annum until paid;
an

(b) Treble damages, if the failure to com-
ply with the provisions of subsection (2) of
this section is willful.

(4) The court shall award court costs and
attorney fees actually and reasonably in-
curred by the prevailing party in an action
to recover amounts, interest or damages due
under subsection (3) of this section.

(5) A nonresident principal who contracts
with a sales representative to solicit orders
in this state is subject to the jurisdiction of
the courts of this state to the extent speci-
fied in ORS 14.030.

(6) Any action commenced pursuant to
this section must be commenced in the
county in which the plaintiff resides at the
time the action is commenced or in the
county where the cause of action arose.

(7) Nothing in this section shall invali-
date or restrict any other or any additional
right or remedy available to a sales repre-
sentative, or preclude a sales representative
from seeking to recover in one action all
claims against a principal.

(8) A provision in any contract between
a sales representative and a principal pur-
porting to waive any provision of this sec-
tion, whether by expressed waiver or by a
contract subject to the laws of another state,
shall be void. {1993 c.225 §51-8)

646880 {1977 ¢.429 §10; renumbered 646.935]

PRICE COMPARISON ADVERTISING

646.881 Definitions for ORS 646.881 to
646.885. As used in ORS 646.881 to 646.885,
unless the context requires otherwise:

(1) “Advertisement” means any oral,
written or graphic statement or represen-
tation made in connection with the solicita-
tion of business in any manner by a seller
and includes, but is not limited to, state-
ments and representations made in any
newspaper or other publication, on radio or
television, or printed in any catalog, circular,
or any other sales literature or brochure, any
billboard, or any banner or sign visible from
a street or highway adjacent to the seller’s
place of business.

(2) “Price comparison” means the direct
or indirect comparison in any advertisement
whether or not expressed wholly or in part
in dollars, cents, fractions or percentages of
a seller’s current price for a product with
any other price or statement of value,
whether or not such price is actually stated
in the advertisement. “Price comparison” in-
cludes any price reduction claim or savings
claim which a seller makes with respect to
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the seller's current price for any product.
[1987 ¢.626 §2]

646.883 Price comparison in advertise-
ment prohibited; exceptions. It shall be
unlawful for a seller to include a price com-
parison in an advertisement unless:

(1) The seller clearly and conspicuously
identifies in the advertisement the origin of
the price that the seller is comparing to the
seller’s current price. The origin of the price
that the seller is comparing to the seller’s
current price includes but is not limited to
the seller’'s former selling price, a manufac-
turer’s list price or a competitor’s price for
the same real estate, goods or services.

(2) The price comparison is in compliance
with ORS 646.608 (1)(j) and the rules adopted
under ORS 646.608 (4) and compliance is es-
tablished based on facts provable by the
seller. (1987 c.626 §3)

646.885 Use of terms in advertisement
containing price comparison. (1) The use
of terms such as “regular,” “reduced,”
“sale,” “usually,” “originally,” “clearance,”
“liquidation” and “formerly” shall identify
the origin of the price that the seller is
comparing to the seﬁer’s current price as the
seller’'s own former price, or in the case of
introductory advertisements, the seller’s fu-
ture price.

(2) Unless the seller states otherwise in
the advertisement, use of terms such as
“discount,” ¢ percent discount,”
“ discount, percent off”
and «$

”» «

off” shall be considered to
identify the origin of the price that the seller
is comFaﬁng to the seller’s current price as
the seller’'s former price, or in the case of
introductory advertisements, the seller’s fu-
ture price. [1987 c.626 §4]

MOTION PICTURES

646.890 Sale of rights by distributor to
exhibit motion picture without first giv-
ing exhibitor opportunity to view motion
picture Erohiblted; attorney fees. (1) As
used in this section: :

(a) “Distributor” means any person en-
gaged in the business of distributing or sup-
plying motion pictures to exhibitors by
rental, sales, license or any other agreement
to sell rights to exhibit a motion picture.

(b) “Exhibitor” means any person en-
gaged in the business of operating one or
more theaters in which motion pictures are
exhibited to the public for a charge.

(c) “Market” means any geographical
area in this state for which a distributor so-
licits exhibitors to comgete, by bidding or
other negotiations, for the rights to exhibit
a motion picture.

(2) No distributor shall sell rights to ex-
hibit a motion picture in this state unless
each exhibitor solicited by the distributor for
an offer to exhibit the motion picture is first
allowed a reasonable opportunity to view the
motion picture within the state. Any waiver
of this subsection is void and unenforceable.

(3) Nothing in this section applies to any
form of solicitation of offers for, negotiation
concerning or sale of rights to exhibit a mo-
tion picture:

(a) That has been exhibited in this state
before October 3, 1979.

(b) In a market where the motion picture
has been exhibited for one week or more.

(c) That is 60 minutes or less in length.

(4) An exhibitor may enforce this section
by bringing an action in the appropriate
court of this state. In enforcing this section
a court may:

(a) Issue an injunction to prohibit vio-
lation of this section; and

(b) Award an exhibitor any actual dam-
ages arising from violation of this section.

(5) In any suit under subsection (4) of
this section, the court shall award reason-
able attorney fees at trial and on appeal to
the prevailing party. (1979 c.254 §1; 1981 ¢.897 §84]

CREDIT CARD NUMBERS,
EXPIRATION DATES OR
PERSONAL INFORMATION
IN CREDIT CARD TRANSACTIONS

646.892 Requiring credit card number
as condition for accepting check or share
draft prohibited; exceptions. (1) A person
shall not require as a condition of accept-
ance of a check or share draft, or as a means
of identification, that the person presenting
the check or share draft provide a credit
card number or expiration date, or both, un-
less the credit is issued by the person re-
quiring the information.

(2) Subsection (1) of this section shall not
prohibit a person from:

(a) Requesting a person presenting a
check or share draft to display a credit card
as indicia of credit worthiness and financial
responsibility or as a source of additional
identification;

(b) Recording the type of credit card and
the issuer of the credit card displayed by the
person under paragraph (a) of this sub-
section;

(c) Requesting or receiving a credit card
number or expiration date, or both, and re-
cording the number or date, or both, in lieu
of a security deposit to assure payment in
event of default, loss, damage or other oc-
currence;
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(d) Recording a credit card number or
expiration date, or both, as a condition for
cashing a check or share draft where that
person has agreed with the card issuer to
cash a check or share draft as a service to
the person holding the credit card of the
card issuer and the card issuer guarantees
checks or share drafts cashed by that person;

(e) Requesting and recording the name,
address, motor vehicle operator license num-
ber or state identification card number and
telephone number of a person offering pay-
ment by check; or

() Verifying the signature, name and ex-
piration date on a credit card.

(3) This section does not require accept-
ance of a check or share draft whether or
not a credit card is presented.

(4) For purposes of this section, “person”
means any individual, corporation, partner-
ship or association. [1993 c.58 §11

646.894 Requiring personal informa-
tion not required by credit card issuer
prohibited in credit card business trans-
action; exceptions. (1) A person that ac-
cepts a credit card for a business transaction
shall not write or cause to be written or re-
quire that a credit card holder write on a
credit card transaction form any personal
information not required by the credit card
issuer.

(2) This section shall not be construed to
prevent a person from requesting information
necessary for shipping, delivery or installa-
tion of purchased goods or services, or for
warranty when the information is provided
g/zciluntarily by a credit card holder. [1993 c.58

CREDIT CARD AND CHARGE CARD
SOLICITATION DISCLOSURE
REQUIREMENTS

646.895 Credit card solicitation; re-
quired disclosure; definitions. (1) Every
solicitation for the issuance of a credit card
shall disclose the following information con-
cerning the credit card account:

(a) The annual percentage rate or rates
applicable to the credit card account. If the
rate or rates are variable, the solicitation
shall disclose that fact and shall further dis-
close either the rate or rates on a specified
date or the index from which the rate or
rates are determined.

(b) Any minimum, fixed, transaction, ac-
tivity or similar charge that could be im-
posed in connection with any use of the
credit card.

(c) Any annual or periodic membership
or participation fee that may be imposed for

the availability, issuance or renewal of the
credit card.

(d) Whether or not any time period is
provided within which any credit extended
through the use of the credit card may be
repaid without incurring a finance charge,
and a description of any such time period.

(2) As used in this section:

(a) “Card issuer,” “credit card,” “credit,”
“annual percentage rate” and “finance
charge” have the meanings given those terms.
under the federal Consumer Credit Pro-
tection Act (P.L. 90-321, 82 Stat. 146, 15
U.S.C. 1601).

(b) “Reasonable time” means the period
beginning at the time of publication of a
madgazine, newspaper or other publication
and ending at the time of the next publica-
tion of the magazine, newspaper or other
publication, but in no case shall the period
exceed 90 days following the date of publica-
tion.

(c) “Solicitation” means printed material
primarily offering to issue a credit card in-
cluding printed material mailed directly to a
gerson by name that contains an application
or or an offer to issue a credit card in the
person’s name, application materials avail-
able at the credit card issuer’s place of busi-
ness or other locations or application
materials, printed advertisements or other
printed information or materials contained in
a magazine, newspaper or other publication
which shall be considered current at the
time of publication and for a reasonable time
thereafter. “Solicitation” does not include
material which only refers to credit cards as
one of the services provided by the issuer nor
does it include offers made by radio or tele-
vision or through a catalog. “Solicitation”
does not include an incidental reference to a

gi']edit card in the printed material. [1987 c.888

646.897 Charge card solicitation; re-
quired disclosure; definitions. (1) A charge
card solicitation shall disclose clearly and
conspicuously the annual fees and other
charges, if any, applicable to the issuance or
use of the charge card.

(2) As used in this section:

(a) “Charge card” means any card, plate
or other credit device under which the issuer
of the charge card extends credit to the card
holder that is not subject to a finance charge
and the card holder does not have automatic
access to credit repayable in installments.

(b) “Reasonable time” means the period
beginning at the time of publication of a
magazine, newsr}aper or other publication
and ending at the time of the next publica-
tion of the magazine, newspaper or other
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publication, but in no case shall the period
exceed 90 days following the date of publica-
tion.

(c) “Solicitation” means printed material
primarily offering to issue a charge card in-
cluding printed material mailed directly to a

erson by name that contains an application
or or an offer to issue a charge card in the
person’s name, application materials avail-
able at the charge card issuer’s place of
business or other locations or application
materials, printed advertisements or other
printed information or materials contained in
a magazine, newspaper or other publication
which shall be considered current at the
time of publication and for a reasonable time
thereafter. “Solicitation” does not include
material which only refers to charge cards
as one of the services provided by the issuer
nor does it include oﬂgrs made by radio or
television or through a catalog.
“Solicitation” does not include an incidental
reference to a charge card in the printed
material. [1987 c.888 §2]

646.899 Action by Attorney General or
district attorney under O 646.895 or
646.897; civil penalties. (1) The Attorney
General or a district attorney may bring an
action in the name ‘of the state against any
person to restrain and prevent any violation
of ORS 646.895 or 646.897.

(2) Any person who violates any order or
ir}iunction issued pursuant to subsection (1)
of this section shall forfeit and pay a civil
penalty of not more than $1,000. For the
purpose of this section the circuit court is-
suing any injunction shall retain jurisdiction,
and the cause shall be continued, and in
such cases the Attorney General acting in
the name of the state may petition for the
recovery of civil penalties. [1987 c.888 §§3, 4]

646.901 Effect of compliance with fed-
eral law. A person who is in compliance
with the requirements of the Fair Credit and
Charge Card Disclosure Act, (Public Law
100-583), shall also be considered in compli-
ance with the requirements of ORS 646.895
and 646.897. (1989 ¢.206 §1]

VEHICLE FUELS

646.905 Definitions for ORS 646.910 to
646.920. As used in ORS 646.910 to 646.920:

(1) “Alcohol” means a volatile flammable
liquid having the general formula
C,,H(2n+1)OH used or sold for the purpose
of blending or mixing with gasoline for use
in propelling motor vehicles, and commonly
or commercially known or sold as an alcohol,
and includes ethanol or methanol.

(2) “Co-solvent” means an alcohol other
than methanol which is blended with either

methanol or ethanol or both to minimize
phase separation in gasoline.

(3) “Ethanol” means ethyl alcohol, a
flammable liquid having the formula C HSOH
used or sold for the purpose of blend%ng or
mixing with gasoline for use in motor vehi-
cles.

(4) “Gasoline” means any fuel sold for
use in spark ignition engines whether leaded
or unleaded.

(5) “Methanol” means methyl alcohol, a
flammable liquid having the formula CH OH
used or sold for the purpose of blending or
mixing with gasoline for use in motor vehi-
cles.

(6) “Motor vehicles” means all vehicles,
vessels, watercraft, engines, machines or me-
chanical contrivances that are propelled by
internal combustion engines or motors.

(7) “Retail dealer” means any person who
owns, operates, controls or supervises an es-
tablishment at which gasoline is sold or of-
fered for sale to the public.

(8) “Wholesale dealer” means any person
engaged in the sale of gasoline if the seller
knows or has reasonable cause to believe the
buyer intends to resell the gasoline in the
ga]me or an altered form to another. [1985 c.468

1

646.910 Sale of gasoline blended with
alcohol prohibited unless mixture meets
federal specifications or requirements. No
wholesale or retail dealer may sell or offer
to sell any gasoline blended or mixed with
alcohol unless the blend or mixture meets
the specifications or registration require-
ments established by the United States En-
vironmental Protection Agency pursuant to
section 211 of the Clean Air Act, 42 U.S.C.
Ef‘i?)?“ 7545 and 40 C.F.R. Part 79. [1985 c468

646915 Retail sale; disclosure re-
quired; signs. (1) A retail dealer of gasoline
who knowingly sells or offers for sale gaso-
line that is blended with ethanol, methanol,
co-solvent, alcohol or other oxygenates in
quantities greater than one percent by vol-
ume, must disclose:

(a) That the gasoline contains ethanol,
methanol, co-solvent, alcohol or other
oxygenate; and

(b) The maximum percentage of alcohol
0{. any other oxygenate contained in the gas-
oline.

(2) The disclosure required by this sec-
tion shall be made by affixing two signs, one
to each side of each pump that dispenses
gasoline blended with ethanol, methanol, co-
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solvent, alcohol or other oxygenate. Each
sign shall be at least one and three-fourths
inches in height and two and three-fourths
inches in width and shall have block letter
print at least one-fourth inch in height and
one-sixteenth ihch in stroke. )

(3) In any county, city or other political
subdivision designated as a carbon monoxide
nonattainment area pursuant to the pro-
visions of subchapter Fof the Clean Air Act
Amendments of 1990 (Public Law 101-549),
and in which the sale of oxygenated gasoline
is required by section 211(m) of the Clean
Air Act Amendments of 1990, 42 U.S.C.
7545(m), any retail dealer of gasoline who
sells or dispenses a petroleum product that
contains at least one percent, by volume
ethanol, methanol or other oxygenate, shall
be required to post only such label or notice
as may be required pursuant to 42 U.S.C.
7545(m)4) or any amendments thereto or

successor })rovision thereof. [1985 c.468 §3 (1), (2);
1993 ¢.566 §1

646.920 Wholesale dealer; notice of
contents required. Before or at the time of
transfer of possession of gasoline from a
wholesale dealer to a retail dealer, the
wholesale dealer must give the retail dealer
written notice of the contents of the gasoline
if the gasoline contains more than one per-
cent by volume of ethanol, methanol, co-
solvent or a combination thereof. Notice
required by this section shall be contained in
or affixed to a manifest, invoice or other in-
strument or document of sale of title and
shall specify in capital letters the percentage
by volume to the nearest one-half of one
percent of any ethanol, methanol or co-
solvent. [1985 c.468 §4 (1))

646.925 Enforcement. The State Depart-
ment of Agriculture shall enforce the pro-
visions of ORS 646.910 to 646.920 and is
authorized to make any rules necessary to
carry out the provisions of ORS 646.910 to
646.920 in accordance with the applicable

provisions of ORS 183.310 to 183.550. (1985
c.468 §5]

646.930 Motor vehicle fuel prices; re-
quirements for display. (1) A person who
operates a service station, business or other
place for the purpose of retailing and deliv-
ering gasoline, diesel or other fuel into the
tanks of motor vehicles may display on a
sign visible from the street the lowest cash
prices charged for the sale of all grades of
gasoline, diesel or other fuel.

(2) The following apply to a sign display-
ing prices under this section:

(a) The price per unit of measurement
and the unit of measurement for a particular
kind of fuel must be the same on the sign as
on any dispensing device used for delivering

that kind of fuel into the tanks of motor ve-
hicles.

(b) If a cash price displayed on a sign is
available only under some conditions, the
sign and the dispensing device must clearly
state the conditions.

(c) If a price displayed on a sign is avail-
able only in a certain area of the service
station or business, the area where the price
t(!istialayed is available must be clearly identi-
ied.

(3) A person who displays a cash price
that is available only under some conditions
may not require, as a condition of buyin%
fuel at the displayed price, that the buyer fil

the fuel tank of the buyer’s vehicle. {Formerly
646.875]

646.935 Diesel fuel sales; price dis-
crimination. (1) No person operating a ser-
vice station sellins to the public at retail
diesel fuel, where delivery is regularly made
into a receptacle on a vehicle from which
receptacle the fuel is supplied to propel the
vehicle, shall refuse to sell and deliver any
quantity of such fuel to any vehicle durin
regular business hours, upon demand an
tender of the posted price plus any applicable
tax for such fuel delivered, subject to a ra-
tioning policy established by state or federal
statute or regulation.

(2) A price differential or method of de-
livery designed to discriminate against or
discourage purchases by vehicles of small
fuel capacity is prohibited. However, a rea-
sonable discount or differential based upon
gpanj;ity of delivery shall not be considered

iscriminatory. [Formerly 646.880]

PENALTIES

646.990 Penalties. (1) Each violation of
any of the provisions of ORS 646.010 to
646.180 by any person, firm or corporation,
whether as principal, agent, officer or direc-
tor, is unisﬁable, upon conviction, by a fine
of not less than $100 nor more than $500, or
by imprisonment in the county jail not ex-
ceeding six months, or by both.

(2) Violation of ORS 646.725 or 646.730 is
a Class A misdemeanor.

(3) Any person who willfully and inten-
tionally violates any provision of ORS
646.895 to 646.899 shall be punished by a fine
of not more than $1,000 or by imprisonment
for not more than six months or both. Vio-
lation of any order or injunction issued pur-
suant to ORS 646.899 (1) shall constitute
prima facie proof of a violation of this sub-
section.

(4) Violation of ORS 646.910 is punish-
able by a fine not to exceed $50.
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(5) Violation of ORS 646.915 is punish-
able by a fine not to exceed $50.

(6) Violation of ORS 646.920 is punish-
able by a fine not to exceed $50.

(7) A person violating ORS 646.930 com-
mits a Class C misdemeanor. [Amended by 1853
c.391 §2; 1967 c.144 §2; 1967 c.599 §4; subsection (8) en-
acted as 1969 c.395 §2; 1971 c.744 §24; 1976 c.256 §16;
subsection (4) enacted as 1975 ¢.255 §16 (1); 1985 c.251
§28; subsection (4) enacted as 1985 c.468 §2 (2); sub-

section (6) enacted as 1985 c.468 §3 (3); subsection (6)
enacted as 1985 c.468 §4 (2); subsection (7) enacted as
;&985 c.781 §1 (4); subsection (3) enacted as 1987 c.888

646.992 Penalty for unlawful delivery
of hazardous substances. Violation of ORS
?’36.870 is a Class A misdemeanor. [1973 c.456
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