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GENERAL AND MISCELLANEOUS PROVISIONS

616.073

DEFINITION

616.005 Definition. As used in this
chapter, ORS 632.275 to 632.290, 632.450 to
632.490 and 632.900 to 632.985, the term “de-
partment” means the State Department of
Agriculture.

ADMINISTRATION AND
ENFORCEMENT OF FOOD, DRINK
AND SANITATION LAWS GENERALLY

616.010 Department of Agriculture
and Health Division to administer and
- enforce food laws. The duty of adminis-
tration and enforcement of all regulatory
legislation applying to:

(1) The groduction, processing and dis-
tribution of all food products or commodities
of agricultural origin shall, in addition to
such further legislation as shall specifically
name the department as the administering
agency, .be performed by the department to
the exclusion of any other department not so
specifically named.

(2) The sanitation of establishments
where food or drink is consumed on the
premises where sold, or to sanitary practices
used in such establishments, shall be per-

formed by the Health Division. (Amended by
1983 ¢.740 §230]

616.015 Cooperation between Health
Division and Department of Agriculture.
In order to more effectively utilize the agen-
cies of the state in the public interest and
without unnecessary duplication and ex-
pense, the ‘relationshi etween the pro-
duction, processing and distribution of food
and the public health hereby is recognized.
Therefore there shall be the fullest cooper-
ation between the Health Division and the
department.

616.020 Surveys by Health Division. (1)
In addition to any Health Division survey,
investigation or inqui authorized by law,
which involves the production, processing or
distribution of agricultural products, the
Health Division shall make such further
surveys, investigations or inquiries as may
be requested by the Director of Agriculture
for the purpose of showing the manner in
which the production, processing or distrib-
ution of agricultural products may affect the
public health.

(2) In order that maximum protection to
the public health may result from the activ-
ities of the Health Division and the depart-
ment, the Health Division shall notify the
Director of Agriculture in writing of any
contemplated survey which affects or may
affect agricultural products which are under
the regulation of the department. The notice
shall cover in detail the scope of the survey
under consideration, and the reasons there-

for. However, this section shall not be con-
strued as prohibiting such division from
taking immediate action in any case where
such action seems necessary in the interests
of public health. The written notice is not
required in the case of a survey instituted on
the request of the Director of Agriculture.

(3) Not less than 30 days after the com-
pletion of any such survey, the Health Divi-
sion shall file with the Director of
Agriculture a certified cogy of its report. The
report shall include the findings of the divi-
sion with respect to all matters covered
thereby. Whenever the findings in the report
of any survey, investigation or inquiry made
by the division show any hazard to public
health existing incident to the production,
processing or distribution of any agricultural
commodity, the department shall take such
action as may be necessary and within the
sc(&pe of its resources to remove such haz-
ards.

616.025 [Amended by 1953 c.686 §37; 1965 ¢.107 §1;
1973 c.174 §17; repealed by 1973 ¢.227 §26]

616.030 [Repealed by 1953 ¢.686 §37]

616.035 [Repealed by 1953 ¢.686 §37]

616.040 [Repealed by 1953 ¢.686 §37]

616.045 [Repealed by 1953 ¢.686 §37]

616.050 [Repealed by 1953 ¢.686 §37]

616.055 [Repealed by 1973 ¢.227 §26]

616.060 [Repealed by 1973 ¢.227 §26)

616.062 [Repealed by 1953 ¢.686 §37]

616.065 Certificate of analysis or test
as evidence. The certificate of analysis or
test of any chemist, or other authorized offi-
cer, employee or deputy of the department,
signed ami' certified to by that person, is
prima -facie evidence in al{ courts of justice
of the matters and facts certified to therein.

616.070 [Repealed by 1973 ¢.227 §26)

REGULATION OF SULFITE USE
616.073 Policy and prohibitions on

. sulfite use; exceptions. (1) The Legislative

Assembly finds that sulfites used as an addi-
tive in fresh foods and foods to be consumed
without cooking may have already caused
the death of one Orefonian and may pose a
threat to the health of thousands of
Oregonians.

(2) The Legislative Assembly further
finds that the presence of sulfites in fresh
foods and foods to be consumed without
cooking is not readily detectable by consum-
ers of the food.

(3) It is therefore the policy of the State
of Oregon to protect its citizens from the
adverse effects of sulfites by:

(a) Prohibiting the use of sulfites in fresh
foods and foods to be consumed without
cooking by any restaurant licensed under
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ORS 624.010 to 624.120 and 624.310 to
624.440; and

(b) Encouraging the use of an alternative
to sulfites in food processing.

(4) Subsection (3) of this section shall not
prohibit the use or serving of grapes, to
which sulfites have been al%plied in accor-
dance with the tprovisions of ORS chapters
616 and 634, in facilities licensed under ORS
624.010 to 624.120 and 624.310 to 624.440.
(1985 c.519 §1; 1993 c.246 §1]

616.075 [Repealed by 1969 c.131 §5]

616.077 Health Division rules; excep-
tion. (1) The Health Division shall adopt any
rules necessary to implement the policy es-
tablished in ORS 616.073. In developing such
rules, the Health Division shall consult with
food service advisory committees appointed
pursuant to ORS 624.550.

(2) Rules adopted by the Health Division
under subsection (1) of this section to imple-
ment the policy of the State of Oregon to

rohibit the use of sulfites in fresh foods and
oods to be consumed without cooking shall
not apgly to a food processing establishment

licensed under ORS 616.695 to 616.755. [1985
¢.519 §§2,3] : )

616.080 [Amended by 1953 c.686 §37, 1965 ¢.107 §2;
1978 ¢.174 §18; repealed by 1973 ¢.227 §26]

616.085 [Repealed by 1953 ¢.686 §37]
616.090 [Repealed by 1973 ¢.227 §26]

616.095 [Amended by 1953 c.66 §2; part renumbered
561.605 to 561.620; part renumbered as part of 561.625)

616.100 [Renumbered as part of 561.625)
616.110 [Renumbered 561.630]

616.115 [Repealed by 1973 ¢.227 §26]
616.120 [Repealed by 1973 ¢.227 §26]

SALE OF ADULTERATED,
MISBRANDED OR IMITATION FOODS

616.205 Definitions for ORS 616.205 to
616.426. As used in ORS 616.205 to 616.426
and 616.900, unless the context clearly indi-
cates a different meaning: ‘

(1) “Advertisement” includes all repres-
entations disseminated in any manner or by
any means, other than by labeling, for the
purpose of inducing, or which are likely to
induce, directly or indirectly, the purchase
of the food.

(2)(a) “Color additive” means a material
which:

(A) Is a dye, pigment, or other substance
made by a process of synthesis or similar ar-
tifice, or extracted, isolated, or otherwise de-
rived, with or without intermediate or final
change of identity, from a vegetable, animal,
mineral, or other source; or

(B) When added or applied to a food or
to the human body or any part thereof, is

caﬁable, alone or through reaction with
other substance, of imparting color thereto.

However, “color additive” does not include
any material which has been exempted under
the federal Act.

(b) The term “color” includes black,
white and intermediate grays.

(c) Nothing in paragraph (a) of this sub-
section applies to any pesticide chemical, soil
or plant nutrient, or other agricultural
chemical solely because of its effect in aid-
ing, retarding or otherwise affecting, directly
or indirectly, the growth or other natural
physiological process of produce of the soil
and thereby affecting its color, whether be-
fore or after harvest.

(3) “Consumer commodity” means any
food as defined by ORS 616.205 to 616.215,
616.225 to 616.256, 616.286, 616.295, 616.310,
616.315, 616.325, 616.330, 616.341, 616.350 to
216.366, 616.790 and 616.992 or by the federal

ct.

(4) “Contaminated with filth” means the
condition of any food not securely protected
from dust, dirt and, as far as may Ee neces-
sary by all reasonable means, from all for-
eign or injurious substances.

(5) “Director” means the Director of Ag-
riculture.

(6) “Federal Act” means. the Federal
Food, Drug and Cosmetic Act, 21 U.S.C. 301
et seq., 52 Stat. 1040 et seq.

(7) “Food” means:

(a) Articles used for food or drink, in-
cluding ice, for human consumption or food
for dogs and cats;

(b) Chewing gum; and

(c) Articles used for components of any
such article.

(8) “Food additive” means any substance
the intended use of which results or may
reasonably be expected to result, directly or
indirectly, in its becoming a component or
otherwise affecting the characteristics of any
food, including any substance intended for
use in producing, manufacturing, packing,
processing, preparing, treating, packaging,
transporting, or holding food, and includin
any source of radiation intended for any suc
use, if such substance is not generally re-
cognized, among experts qualified by scien-
tific training and experience to evaluate its
safety, as having been adequately shown
through scientific procedures or experience
based on common use in food to be safe un-
der the conditions of its intended use. “Food
additive” does not include:

(a) A pesticide chemical in or on a raw
agricultural commodity;
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616.216

(b). A pesticide chemical to the extent
that it is intended for use, or is used in the
production, storage or transportation of any
raw agricultural commodity; or

(c) A color additive.
(9) “Food establishment” means:

(a) Any room, building, structure or
Flace, used or intended for use, or operated
or storing, preparing, compounding, manu-
facturing, processing, freezing, packaging,
distributing, handling or displaying food.

(b) The ground upon which such place or
business is operated or used and so much
ground adjacent thereto as is also used in
carrying on the business of the establish-
ment. The department may prescribe such
additional area or places which, although
they may not be contiguous or adjacent to
the above area or establishment, may be in-
cluded therein.

(¢) Vehicles, machinery, equipment,
utensils, tools, fixtures, implements and all
other articles or items, used in operating or
carrying on the business of a food establish-
ment.

(10) “Immediate container” does not in-
clude package liners.

(11) “Label” means a display of written,
printed or graphic matter upon the immedi-
ate container of any article. A requirement
made under authority of ORS 616.205 to
616.215, 616.225 to 616.256, 616.286, 616.295,
616.310, 616.315, 616.325, 616.330, 616.341,
616.350 to 616.366, 616.790 and 616.992 that
any word, statement or other information
appears on a label has not been obeyed un-
less such word, statement or other informa-
tion also appears on the outside container or
wrapper, if any there be, of the retail pack-
age of such article or unless such word,
statement or information is easily legible
through the outside container or wrapper.

(12) “Labeling” means all labels and
other written, printed or graphic matters
upon an article or any of its containers or
wrappers, or accompanying such article.

(13) “Package” means any container or
wrapping in which any consumer commodity
is enclosed for use in the delivery or display
of that consumer commodity to retail pur-
chasers, but does not include:

(a) Shipping containers or wrappings
used solely for the transportation of any
consumer commodity in bulk or in quantity
to manufacturers, packers or processors, or
to wholesale or retail distributors thereof; or

(b) Shipping containers or outer wrap-

pings used by retailers to ship or deliver any
commodity to retail customers if such con-

tainers and wrappings bear no printed matter
pertaining to any particular commodity.

(14) “Pesticide chemical” means any sub-
stance which, alone, in chemical combination
or in formulation with one or more other
substances is a “pesticide” as defined in ORS
634.006.

(15) “Principal” display panel” means that
part of a label that is most likely to be dis-
played, presented, shown or examined under
normal and customary conditions of display
for retail sale.

(16) “Raw agricultural commodity” means
any food in its raw or natural state, includ-

-inﬁ all fruits that.are washed, colored, or
othe

rwise treated in their unpeeled natural

rior to marketing. [Amended by 1961 ¢.637
€227 §1; 1983 c.160 §2; 1983 ¢.740 §231; 1987 c.158

form
8L, 1
§120a]

. 616.210 “Selli of food” construed.
The _provisions of ORS 616.205 to 616.295 re-
garding the selling of food include -the man-
ufacture, production, processing, packing,
exposure, offer, possession and holding of any
such article for sale; and the sale, dispensing
and giving of any such article, and the sup-
plying or applying of any such articles in the
conduct of any food establishment. [Amended
by 1973 ¢.227 §2)

616.215 Prohibited acts. The following
acts and the causing thereof within the State
of Oregon are prohibited:

(1) The manufacture, sale or delivery,
holding or offering for sale of any food that
is adulterated or misbranded.

(2) The adulteration or misbranding of
any food.

(3) The receipt in commerce of any food
that is adulterated or misbranded, and the
delivery or proffered delivery thereof for pay
or otherwise.

(4) The distribution in commerce of a
consumer commodity if such commodity is
contained in a package, or if there is affixed
to that commoditg a label, which does not
conform to ORS 616.205 to 616.215, 616.225
to 616.256, 616.286, 616.295, 616.310, 616.315,
616.325, 616.330, 616.341, 616.350 to 616.366,
616.790 and 616.992 and of rules promulgated
gursuant thereto. However, this prohibition

oes not apply to persons enﬁfged in busi-

ness as wholesale or retail distributors of
consumer commodities except to the extent
that such persons:

(a) Are engaged in the packaging or la-
beling of such commodities; or

(b) Prescribe or specify by any means the
manner in which such commodities are
packaged or labeled.

(56) The dissemination of any false adver-
tisement.
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(6) The refusal to permit entry or in-
spection, or to permit the taking of a sample,
or to permit access to or the copying of any
record, as authorized.

(7) The giving of a guaranty or under-
taking which is false, except by a person who
relied on a guaranty or undertaking to the
same effect signed by, and containing the
name and address of the person from whom
the person received in good faith the food.

(8) The removal or disposal of a detained
or eglsbargoed article in violation of ORS
616.225.

(9) The alteration, mautilation, de-
struction, obliteration or removal of the
whole or any part of the labeling of, or the
doing of any other act with respect to a food,
if such act is done while such article is held
for sale and results in such article being
adulterated or misbranded.

(10) Forging, counterfeiting, simulating
or falsely representing, or without proper
authority using any mark, stamp, tag, label
or other identification device authorized or
required by rules promulgated under the
provisions of ORS 616.205 to 616.295 and
616.305 to 616.315.

(11) The use by any person to the per-
son’s own advantage, or disclosure, other
than to the director or the authorized repre-
sentative of the director or to the courts
when relevant in any judicial proceeding un-
der ORS 616.205 to 616.426 and 616.900, of
any information acquired under the authority
of ORS 616.205 to 616.426 and 616.900 con-
cerning any method or process which is a

trade secret entitled to protection. [Amended
by 1973 ¢.227 §3)

616.217 Restriction on labeling or sell-
ing food fish product as halibut. No per-
son shall label or offer for sale any food fish
product designated as halibut, with or with-
out additional descriptive words, unless such

food fish product is  Hippoglossus
higp?oglossus or Hippoglossus stenolepsis.
(1967 c.413 §2]

616.220 Injunction against violations
of ORS 616.215. In addition to the remedies
provided by ORS 616.205 to 616.295, the de-
partment or its authorized agents may aglp]
to the circuit court for, and such court shall
have jurisdiction upon hearing and for cause
shown to grant, a temporary or permanent
injunction restraining any person from vio-
lating any provision of O 616.215, irre-
spective of whether or not there exists an
adequate remedy at law.

616.225 Disposal of adulterated, mis-
branded, unsound or perishable food or
consumer commodity. (1) Whenever a duly
authorized representative of the department
finds, or has probable cause to believe, that

any food or consumer commodity is adulter-
ated, or so misbranded as to be dangerous or
fraudulent, within the meaning of ORS
616.205 to 616.295, the representative shall
affix to such article a tag or other appropri-
ate marking, giving notice that such article
is, or is suspected of being adulterated or
misbranded and has been detained, embar-
goed or seized, and warning all persons not
to remove or dispose of such article by sale
or otherwise until permission for removal or
disposal is given by an authorized represen-
tative of the department. No person shall re-
move or dispose of such detained, embargoed
or seized article by sale or otherwise without
permission of the department.

(2) Whenever the department or any of
its authorized representatives finds in any
room, building, vehicle of transportation, or
other structure, any meat, fluid milk, dairy
product, seafood, poultry, vegetable, fruit or
other perishable articles which are unsound,
or contain any filthy, decomposed or putrid
substance, or that may be poisonous or dele-
terious to health or otherwise unsafe, the
same hereby being declared a nuisance, the
department or its authorized representative
forthwith shall condemn or destroy the same,
or in any other manner render it unsalable
as human food. '

(3) The department shall carry out the
provisions of this section as provided in ORS
561.605 to 561.630. [Amended by 1973 ¢.227 §4)

616.230 Regulations fixing definitions
and standards; conformity to federal reg-
ulations. (1) The department, by rule, shall
establish definitions and standards of iden-
tity, quality and fill of container for the
State of Oregon. In carrying out the pro-
visions of this subsection, the department
shall take into consideration definitions and
standards established in other states and de-
finitions and standards established pursuant
to the federal Act. '

(2) Whenever in the judgment of the de-
partment such action will promote honesty
and fair dealing in the interest of consumers,
the department shall promulgate rules estab-
lishing definitions ang standards of identity,
quality and fill of container for foods for
which no such definitions or standards have
been established under the federal Act. In
addition, the department may promulgate
rules supplementing or amending any rule
under the federal Act which sets definitions
and standards of identity, quality and fill of
container for foods.

(3) Temporary permits for interstate
shipment of experimental packs of food vary-
ing from the requirements of definitions and
standards of identity under the federal Act
are effective in this state under the condi-
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tions stated in such permits. In addition, the
department may issue additional permits
when such permits are determined by the
department to be necessary to the completion
or conclusiveness of an otherwise adequate
investigation and when the interests of con-
sumers are safeguarded. Such permits shall
be subject to any terms and conditions the

deyartment ma%/ prescribe. [Amended by 1973
227 §5; 1975 ¢.304 §5]

616.235 When food deemed adulter-
ate(tll. A food shall be deemed to be adulter-
ated:

(1)a) If it bears or contains any poison-
ous or deleterious substance which may ren-
der it injurious to health. However, if the
substance is not an added substance such
food shall not be considered adulterated un-
der this paragraph if the quantity of such
substance in such food does not ordinarily
render it injurious to health.

(b) If it bears or contains any added poi-
sonous or added deleterious substance, other
than a pesticide chemical in or on a raw ag-
ricultural commodity and other than a food
additive or color additive, which is unsafe
within the meaning of ORS 616.245, or it is
a raw agricultural commodity and it bears
or contains a pesticide chemical which is
unsafe within the meaning of ORS 616.341 or
if it is, bears or contains any food additive
which is declared unsafe by the department
under ORS 616.350. However, when a pesti-
cide chemical has been used in or on a raw
agricultural commodity in conformity with
an exem%t’;ion granted or tolerance prescribed
under ORS 616.341, and such raw agricul-
tural commodity has been subjected to proc-
essing, such as canning, cooking, freezing,
dehy rating or milling, the residue of suc
pesticide chemical remaining in or on such
processed food, notwithstanding ORS 616.341
and this section are not unsafe if such resi-
due in or on the raw agricultural commodity
has been removed to the extent possible in
good manufacturing practice, and the con-
centration of such residue in the processed
food when ready-to-eat, is not greater than
the tolerance prescribed for the raw agricul-
tural commadity.

(c) If it consists in whole or in part of a
diseased, contaminated, filthy, putrid or de-
composed substance, or if it is otherwise un-
fit for food.

(d) If it has been produced, prepared,
packed or held under insanitary conditions
whereby it may have become contaminated
with filth, or whereby it may have been ren-
gerel:dhdiseased, unwholesome or injurious to

ealth.

(e) If it is, in whole or in part, the prod-
uct of a diseased animal or an animal which

has died otherwise than by slaughter, or that
has been fed upon the uncooked offal from a
slaughterhouse.

(D If its container is composed, in whole
or in part, of any poisonous or deleterious
substance which may render the contents
injurious to health.

(2)a) If any valuable constituent has
been in whole or in part omitted or ab-
stracted therefrom;

(b) If any substance has been substituted
wholly or in part therefor;

(c) If damage or inferiority has been con-
cealed in any manner; or

(d) If any substance has been added
thereto or mixed or packed therewith so as
to. increase its bulk or weight, or reduce its
quality or strenFth or make it appear better
or of greater value than it is.

(3)a) If it is confectionery and has par-
tially or completely imbedded therein any
nonnutritive object. This paragraph does not
atpply in the case of any nonnutritive object
if, in the judgment of the department, such
object is of some practical functional value
to the confectionery product and would not
iencllti{ the product injurious or hazardous to

ealth.

(b) If it bears or contains any alcohol
except alcohol not in excess of one-half of
one percent by weight used solely as a fla-
voring.

(¢} If it bears or contains any
nonnutritive substance. This paragraph does
not apply to a nonnutritive substance which
is in or on confectionery if, in the judgment
of the department, its use is of some practi-
cal functional value in the manufacture,
packaging or storing of such confectionery
and it the use of such substance does not
promote deception of the consumer or other-
wise result in adulteration or misbranding in
violation of any provision of ORS 616.205 to
616.215, 616.225 to 616.256, 616.286, 616.295,
616.310, 616.315, 616.325, 616.330, 616.341,
616.350 to 616.366, 616.790 and 616.992. The
department, for the purpose of avoiding un-
certainty in the application of this sub-
section, may promulgate rules allowing or
prohibiting the use of particular nonnutritive
objects or substances.

(d) If it bears or contains any color addi-
tive which is determined unsafe pursuant to
ORS 616.350. [Amended by 1959 c.301 §1; 1961 c.637
§2; 1973 ¢.227 §6; 1983 ¢.304 §11

616.240 [Repealed by 1965 c.501 §10]

616.245 Adding poisonous or deleteri-
ous substance. Any goisonous or deleteri-
ous substance, other than a pesticide, added
to any food except where such substance is
required in the production thereof or cannot
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be avoided by good manufacturing practice,
shall be deemedg to be unsafe for purposes of
the application of ORS 616.235 (1)(b); but
when such substance is so required or can-
not be so avoided, the department shall
promulgate rules limiting the quantity
therein or thereon to such extent as the de-
partment finds necessary for the protection
of public health, and any quantity exceeding
the limits so fixed shall also be deemed to be
unsafe for purposes of the application of ORS
616.235 (1)(b). While such a rule is in effect
limiting the quantity of any such substance
in the case of any food, such food shall not,
by reason of bearing or containing any added
amount of such substance, be considered to
be adulterated within the meaning of ORS
616.235 (1)(a). In determining the quantity of
such added substance to be tolerated.in or
on different articles of food, the department
shall take into account the extent to which
the use of such substances is required or
cannot be avoided in the production of each
such article and the other ways in which the
consumer may be affected by the same or

other é)oisonous or deleterious substances.
[Amended by 1973 ¢.227 §7)

616250 When food deemed mis-
branded. A food shall be deemed to be mis-
branded:

(1) If its labeling is false or misleading in
any particular, or fails to conform to ORS
616.325.

(2) If it is offered for sale under the name
of another food.

(3) If it is an imitation of another food,
unless its label bears in type of uniform size
and prominence the word “imitation” and,
immediately thereafter, the name of the food
imitated.

(4) If its container is so made, formed or
filled as to be misleading.

(5) If in package form:
(a) Unless it bears a label containing:

(A) The name and place of business of
the manufacturer, packer or distributor; and

(B) An accurate statement of the net
quantity of the contents in terms of weight,
‘measure, volume or numerical count. The
statement shall be separately and accurately
ft?)t?d upon the principal display panel of the

abel.

(b) The same.reasonable variations al-
lowed in ORS chapter 618 shall be permitted.

(c) Exemptions as to small qacka es shall
be established by rules promulgated by the
department.

(6) If any word, statement or other infor-
mation required by or under authority of
ORS 616.205 to 616.295 to-appear on the label

or labeling is not prominently placed thereon
with such conspicuousness, as compared with
other words, statements, designs or devices,
in the labeling, and in such terms as to ren-
der it likely to be read and understood by the
ordinary individual under customary condi-
tions of purchase and use.

(7) If it purports to be or is represented
as a food for which a definition and standard
of identity has been prescribed by rule as
provided by ORS 616.230, unless it conforms
to such definition and standard and its label
bears the name of the food specified in the
definition and standard, and, in so far as may
be required by such rule, the common names
of optional ingredients, other than spices,
flavoring and coloring present in such food.

(8) If it purports to be or is represented
as a food for which a standard of quality has
been prescribed by rule as provided by ORS
616.230 and its quality falls below the stand-
ards such rule specifies, a statement that it
falls below such standard.

(9) If it is a food for which a standard or
standards of fill of container have been pre-
scribed by rule as provided by ORS 616.230,
and it falls below the standard of fill of con-
tainer applicable thereto, unless its label
bears, in such manner and form as such rule
specifies, a statement that it falls below such
standard.

(10) If it is not subject to the provisions
of subsection (7) of this section, unless its
label bears:

(a) The common or usual name of the
food, if any there be; and

(b) In case it is fabricated from two or
more ingredients, the common or usual name
of each such ingredient.

However, spices, flavorings and colorings,
other than those sold as such, may be desig-
nated as spices, flavorings and colorings,
without naming them. To the extent that
compliance witﬁ the requirements of para-
graph (b) of this subsection is impractical or
results in deception or unfair comgetition,
exemptions shall be established by rule
promulgated by the department.

(11) If it purports to be or is represented
for special dietary uses, unless its label bears
such information concerning its vitamin,
mineral and other dietary properties as the
department determines to be, and by rule
Prescribed as, necessary in order to fully in-
orm purchasers as to its value for such uses.

(12) If it bears or contains any artificial
flavoring, artificial colorin% or chemical
preservative, unless it bears labeling statin
that fact. To the extent that compliance wit
the requirements of this subsection is im-
practicable, exemptions shall be established
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by rule promulgated by the department. This
subsection and subsections (7) and (10) of
this section with respect to artificial coloring
do not prohibit the use of harmless coloring
matter in butter, cheese or ice cream. The
provisions of this subsection with respect to
chemical preservatives do not apply to a
pesticide chemical when used in or on a raw
agricultural commodity which is the product
of the soil.

(13) If it is a raw agricultural commodity
which is the product of the soil, bearing or
containing a pesticide chemical applied after
harvest, unless the shipping container of
such commodity bears labeling which de-
clares the presence of such chemical in or
on such commodity and the common or usual
name and the function of such chemical.
However, no such declaration is required
while such commodity, having been removed
from the shipping container, 1s being held or
displayed for sale at retail out of such con-
taiger in accordance with the custom of the
trade.

(14) If following the labeled directions or
instructions on the product in using it as a
food ingredient will result in the final food
being adulterated or misbranded.

(15) If it is a color additive, unless its
packaging and labeling are in conformity
with the packaging and labeling require-
ments applicable to such color additive pre-
scribed under the provisions of the federal
Act.

(16) If it has been salvaged, unless it
bears labeling or notification stating that
fact. For the purposes of this subsection,
“salvaged” means the reconditioning, re-
packing, relabeling, cleaning or culling of
foods that have been damaged or adulterated
as a result of fire, storm, flood, water, smoke,
chemicals, radiation or commercial transit
accident.

- (17) If it purports to be or is represented
as a food that is organically grown or proc-
essed and it fails to comply with ORS 616.406
and 616.421.

(18) If it purports to be or is represented
as a food that is transitional and 1t fails to

comply with ORS 616.406 to 616.421. [Amended
by 1953 ¢.267 §2; 1973 ¢.227 §8; 1973 c.563 §1; 1983 c.740
$232; 1989 ¢.1025 §9]

616.255 [Repealed by 1973 ¢.227 §9 (616.256 enacted
in lieu of 616.255)]

616.256 Labeling exemption for foods
to be repackaged. The department may by
rule exempt from any of the labeling re-
quirements of ORS 616.205 to 616.426 and
616.900, food which is, in accordance with
the practice of the trade, to be processed, la-
beled or repacked in substantial quantities

at establishments other than those where or-
iginally processed or packed. Such ex-
emptions shall be conditioned upon the fact
that such food is not adulterated or mis-
branded under the provisions of ORS 616.205 -
to 616.426 and 616.900, upon the removal
from such processing, labeling or repacking
glsgggslg']shment. [1973 ¢.227 §10 (enacted in lieu of

616260 [Repealed by 1973 ¢.227 §26]

616.265 When advertisement deemed
false. An advertisement of a food shall be
deemed to be false if it is false or misleading
in any particular.

616.270- Determining when label or ad-
vertisement misleading. If any article is
alleged to be misbranded because the label-
inF is misleading, or if any advertisement is
alleged to be false because it is misleading,
then in determining whether the labeling or
advertisement is misleading, there shall be
taken into account, among other things, not
only representations made or suggested by
statement, word, design, device, sound or in
any combination thereof, but also the extent
to which the labeling or advertisement fails
to reveal facts material in the light of such
representations or material with respect to
consequences which may result from the use
of the article to which the labeling or adver-
tisement relates under the conditions of use
prescribed in the labeling or advertisement
thereof or under such conditions of use as
are customary or usual.

616.275 Liability for dissemination of
false advertisement. No publisher, radio
broadcast licensee or agency or medium for
the dissemination of an advertisement, ex-
cept. the manufacturer, packer, distributor or
seller of the article to which a false adver-
tisement relates, is liable under this section
by reason of the dissemination by the pub-
lisher, licensee or agency or medium of such
false advertisement, unless the publisher,
licensee or agency or medium has refused,
on the request of the department, or its au-
thorized representative, to furnish the de-
partment the name and post-office address of
the manufacturer, packer, distributor, seller
or advertising agency who caused the pub-
lisher, licensee or agency or medium to dis-
seminate the advertisement.

616.280 [Repealed by 1961 ¢.637 §17)

6168285 [Repealed by 1973 ¢.227 §11 (616.286 enacted
in lieu of 616.285))

616286 Inspection and investigation
powers of department. (1) For purposes of
enforcement of ORS 616.205 to 616.426 and
616.900, the department or any of its author-
ized representatives are authorized upon
presentation of appropriate credentials to the
owner, -operator or agent in charge:
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(a) To enter at reasonable times any food
establishment or warechouse in which food is
being held for introduction into commerce or
vehicle being used to transport, hold or in-
troduce such food in commerce.

(b) To inspect at reasonable times and
within reasonable limits such food establish-
ment, warehouse or vehicle and all pertinent
equipment, finished and unfinished materials,
containers and labeling therein, and to ob-
tain samples necessary to the enforcement
of ORS 616.205 to 616.426 and 616.900.

(c) To have access to and to copy all re-
cords of carriers in commerce showing the
movement in commerce of any food or the
holding thereof during or after such move-
ment, and the quantity, shipper and con-
signee thereof. Evidence obtained under the
authority of this paragraph shall not be used
in a criminal prosecution of the person from
whom obtained and carriers shall not be
subject to other provisions of ORS 616.205 to
616.426 and 616.900 by reason of their re-
ceipt, carriage, holding or delivery of food in
the usual course of business as carriers.

(d) To enter at reasonable times any re-
tail food establishment holding a valid liquor
license to insure that the retail establish-
ment properly posts the sign required by
ORS 471.551. .

(2) Upon completion of any inspection of
a food establishment, warehouse or vehicle,
and prior to leaving the premises, the au-
thorized representative of the department
making the inspection shall furnish to the
owner, operator or agent in charge a written
report setting forth any conditions or prac-
tices observed by such representatives which
in the judgment of the representative indi-
cate that any food in such establishment,
warehouse or vehicle:

(a) Consists in whole or in part of any
filthy, putrid or decomposed substance; or

(b) Has been pregared, packed or held, in
whole or in part, under insanitary conditions
whereby it mai; have become contaminated
with filth or whereby it may have been ren-
dered injurious to health.

(3) If the authorized representative of the
department making any inspection of a food
establishment, warehouse or vehicle has ob-
tained samples in the course of such in-
spection, upon completion of the inspection
and prior to leaving the premises, the repre-
sentative shall furnish to the owner, operator
or agent in charge a receipt describing the
samples obtained, and shall tender or offer
payment therefor.

(4) If samples are obtained as provided in
subsection (3) of this section, and analyses
are made of such samples for the purpose of
ascertaining whether such food consists in

whole or in part of any filthy, putrid or de-
composed substance or is otherwise unfit for
food, a copy of the results of such analyses
shall be furnished by the department to the
owner, operator or agent in charge. [1973 c.227
§12 (enacted in lieu of 616.285); 1991 c¢.324 §7]

616290 [Repealed by 1973 ¢.227 §26]

616295 Reports and information
issuable by department. (1) The department
may cause to be published from time to time
reports summarizing all judgments, decrees
and court orders which have been rendered
under ORS 616.205 to 616.295, 616.305 to
616.315, and 616.992, including the nature of
the charge and the disposition thereof.

(2) The department also may cause to be
disseminated such information regarding food
as the department deems necessary in the
interest of public health and the protection
of the consumer against fraud.

(3) Nothing in this section shall be con-
strued to prohibit the department from col-
lecting, reporting and illustrating the results
of its Investigations. [Amended by 1973 c.227 §13)

616300 [Repealed by 1953 c.686 §87]

616.305 District attorney to prosecute
violations. The district attorney of each
county to whom the department or its au-
thorized representative reports any violation
of ORS 616.205 to 616.295 or 616.305 to
616.315 shall cause appropriate proceedings
to be instituted in the proper courts without
delay and to be prosecuted in the manner
required by law.

616.310 Notice or warning of minor
violations. Nothing in ORS 616.205 to
616.295, 616.305 to 616.315 and 616.992 shall
be construed as requiring the department to
report for the institution of proceedings un-
der those sections minor violations of those
sections whenever the department believes
that the public interest will be served ade-
quately in the circumstances by a suitable

written notice or warning. [Amended by 1973
€227 §14]

616.315 Jurisdiction of courts. Justice
courts and district courts have concurrent
jurisdiction with the circuit courts for the
enforcing of the provisions of ORS 616.205 to

616.295, 616.305 to 616.315 and 616.992.
[Amended by 1973 ¢.227 §15)

616.320 Short title. ORS 616.205 to
616.426 and 616900 may be cited as the
Oregon Food Law.

616.325 Consumer commodity labeling
requirements; restrictions on consumer
commodity distribution; rulemakin
conformance to federal standards. (1) All
labels of consumer commodities shall con-
form to such requirements for the declara-
tion of net quantity of contents as the

1993-49-12



GENERAL AND MISCELLANEOUS PROVISIONS

616.3356

department by rule may prescribe. In carry-
ing out the provisions of this subsection, the
department shall consider the requirements
and exemptions provided in the federal Fair
Packaging and Labeling Act, 15 U.S.C. 1451,
et seq, as amended, and the rules
promulgated pursuant thereto.

(2) The label of any package of a con-
sumer commodity whjc% li)ea.rs a represen-
tation as to the number of servings of such
commodity contained in such package shall
bear a statement of the net quantity, in
terms of weight, measure or numerical count,
of each such serving.

(3) No person shall distribute or cause to
be distributed in commerce any packaged
consumer commodity if any qualifying words
or phrases appear in conjunction with the
separate statement of the net quantity of
contents required by subsection (1) of this
section, but nothing in this subsection pro-
hibits supplemental statements, at other
places on the package, describing in nonde-
ceptive terms the net quantity of contents.
Such - supplemental statements of net quan-
tity of contents shall not include any term
ualifying a unit of weight, measure or count
that tends to exaggerate the amount of the
commodity contained in the package.

(4) Whenever the department determines
that rules containing prohibitions or re-
quirements other than those prescribed by
subsection (1) of this section are necessary
to prevent the deception of consumers or to
facilitate value comparisons as to any con-
sumer commodity, the department shall
promulgate rules with respect to that com-
modity which: .

(a) Establish and define standards for the
characterization of the size of a package en-
closing any consumer commodity, which may
be used to supplement the label statement of
net quantity of contents of packages con-
taining such commodity. This paragraph
shall not be construed as authorizing any
limitation on the size, shape, weight, dimen-
sions or number of packages which may be
used to enclose any commodity;

(b) Regulate the placement upon any
package containing any consumer commodity
or upon any label affixed to such commodity,
of any printed matter stating or re resentintg
by imtp ication that such commogity is of-
fered for retail sale at a price lower than the
ordinary and customary retail sale or that a
retail sale price advantage is accorded to
purchasers thereof by reason of the size of
that package or the quantity of its contents;

(c) Require that the label on each pack-
age of a consumer commodity bear the com-
mon or usual name of such consumer
commodity, if any, and in case such con-

sumer commodity consists of two or more
ingredients, the common or usual name of
each such ingredient listed in order of de-
creasing predominance. However, nothing in
this paragraph requires that any trade secret
be divulged; or

(d) Prevent the nonfunctional slack-fill of
packages containing consumer commodities.

(5) For the purposes of paragraph (d) of
subsection (4) of this section, a package is
nonfunctionally slack-filled if it 1s filled to
substantially less than its capacity for rea-
sons other than protection of the contents of
such package or the requirements of ma-
chines used for enclosing the contents in
such package. The department may adopt any
rules promulgated by the Federal Govern-
ment pursuant to the federal Fair Packaging

and Labeling Act, 15 U.S.C. 1451, et seq. [1973
c227 §24; 1975 ¢.304 $15]

616.330 Alcoholic beverage exemption.
ORS 616.205 to 616.215, 616.225 to 616.256,
616.286, 616.295, 616.310, 616.315, 616.325,
616.341, 616.350 to 616.366, 616.790, 616.992,
rules adopted by the Health Division under
ORS 616.077 (1) and this section do not apply
gﬁ’] alcoholic beverages. [1973 c.227 §25a; 1985 c.519

Note: 616.330 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 616 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

616.333 Diethylstilbestrol use in food;
label. (1) A retail or wholesale food distribu-
tor shall place a warning label on food con-
taining diethylstilbestrol.

(2) The label shall state: “WARNING:
This product contains diethylstilbestrol
(DES), a synthetic hormone. Studies associ-
ate consumption of DES with vaginal cancer
and male genital abnormalities.”

(8) As used in this section, “food” means
fruits, vegetables, meats, poultry, eggs, dairy
products and other natural and processed
products offered for sale for human or animal
consumption. [1979 c.268 §4]

PESTICIDE CHEMICALS
AND FOOD ADDITIVES

616.335 Definition for ORS 616.335 to
616.385. As used in ORS 616.205 and 616.335
to 616.385, “experts qualified by scientific
training and experience to evaluate the
safety of food additives” or similar phrases
mean individuals with sufficient training and
experience in biology, medicine,
pharmacology, physiology, toxicology,
veterinary medicine or other appropriate sci-
ences to recognize and properly evaluate the
behavior and effects of chemical substances
upon the body of humans or animals when
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such substances are taken into the body as
food additives. [1961 c.637 §14]

616.340 (1961 ¢.637 §4; repealed by 1973 c¢.227 §16
(616.341 enacted in lieu of 616.340))

616.341 Use of poisons, pesticides or
food additives restricted. Any added poi-
sonous or deleterious substance, any food
additive, any pesticide chemical in or on a
raw agricultural commodity or any color ad-
ditive, with res'ﬁect to any particular use or
intended use, shall be considered unsafe for
the purpose of application of ORS 616.235
unless there is in effect a rule promulgated
pursuant to ORS 616.366 limiting the quan-
tity of such substance, and the use or in-
tended use of such substance conforms to the
terms prescribed by such rule. While such
rule relating to such substance is in effect,
a food shall not, by reason of bearing or
containing such substance in accordance
with the rule, be considered adulterated

within the meanin% of ORS 616.235. {1973 ¢.227
§17 (enacted in lieu of 616.340)]

616.345 Rules and regulations govern-
ing use of pesticide chemicals. (1) The de-
partment shall promulgate regulations
establishing tolerances for pesticide chemi-
cals or exempting them from the necessity
of a tolerance as provided by ORS 616.341
with respect to the presence in or on raw
agricultural commodities of poisonous or
deleterious pesticide chemicals and of pesti-
cide chemicals which are not generally re-
cognized, among experts qualified by
scientific training and experience to evaluate
the safet{l of pesticide chemicals, as safe for
use, to the extent necessary to protect the

ublic health. In promulgating such regu-
ations, or regulations authorized by O
616.355, the department shall %ve appropri-
ate consideration to but not be limited by:

(a) The necessity for the production of an
a;iequate wholesome and economic food sup-
piy.

(b) The other ways in which the con-
sumer may be affected by the same pesticide
chemical or by other related substances that
are poisonous or deleterious.

(c) The laws and regulations of the
United States and other states.

(d) The opinions of recognized experts
and governmental agencies in the field of
pesticide chemicals.

(2) The department shall promulgate reg-
ulations exempting any pesticide chemical
from the necessity of a tolerance with re-
spect to use in or on all raw agricultural
commodities when such tolerance is not nec-
essary to protect the public health.

(3) Any person who has registered, or
who has submitted an application for the
registration of, an economic poison or pesti-

cide with the department as required by law,
may file with the department a petition as
authorized by ORS 1g3.310 to 183.550, pro-
posing the promulgation of a regulation es-
tablishing a tolerance for a pesticide
chemical which constitutes, or is an ingredi-
ent of such economic goison or pesticide, or
exempting the pesticide chemical from the
requirement of a tolerance. The petition shall
contain data showing:

(a) The name, chemical identity, and
composition of the pesticide chemical;

(b) The amount, frequency, and time of
application of the pesticide chemical;

(c) Full reports of investigations made
with respect to the safety of the pesticide
chemical;

(d) The results of tests on the amount of
residue remaining, including a description of
the analytical method used;

(e) Practicable methods of removing resi-
due which exceeds any proposed tolerance;

(f) Proposed tolerances for the pesticide
chemical it tolerances are proposed; and

(g) Reasonable grounds in support of the
petition. Samples of the pesticide chemical
shall be furnished to the department upon
request. [1961 ¢.637 §5; 1975 ¢.304 §16}

616.350 Control of food additives. The
department, for the protection of the health
and life of animals or the people of this state,
may take measures to control, limit or pro-
hibit the use or intended use, or the presence
of food additives. It may promulgate rules
relating thereto. Such rules may prescribe
for any reason as set forth in this section,
that any food additive is unsafe within the
meaning of ORS 616235 (1)b). In
promulgating rules under the provisions of
this section the authority of the department
includes:

(1) Providing for an exemption from the
operation of ORS 616.335 to 616.385 of the
use or intended use of a specific food addi-
tive.

(2) Prescribing, with respect to one or
more proposed uses of the food additive in-
volved, the conditions under which such ad-
ditive may be safely used including but not
limited to, specifications as to the particular
food or classes of food in or in which such
additive may be used, the maximum guantity
which may be used or permitted to remain in
or on such food, the manner in which such
additive may be added to or used in or on
such food, and any directions or other label-
ing or packaging requirements for such addi-
tive deemed necessary to assure the safety
of such use.

(3) Establishing and prescribing toler-
ances, if appropriate, to assure that the pro-
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posed use of a food additive will be safe. The
department shall not:

(a) Fix such tolerance limitation at a
level higher than it finds to be reasonably
required to accomplish the physical or other
technical effect for which such additive is
intended.

(b) Establish a rule for such proposed use
if it finds upon a fair evaluation of the data
before it, that such data does not establish
that such use would accomplish the intended
physical or other technical effect.

(4) Prescribing for the exemption from
the requirements of this section any food ad-
ditive, and any food bearing or containing
such  additive, intended solely for
investigational use by qualified experts when
in the opinion of the department, such ex-

emption 1s consistent with the public health.
[1961 c.637 §8; 1973 c.227 §18]

616.355 Enforcement procedure for vi-
olation of ORS 616.341, 616.345 or 616.350.
(1) Whenever the department determines un-
der the provisions of ORS 616.341, 616.345 or
616.350 the fact that a product or food does
or may seriously endanger or affect the
health or life of animals or people, by reason
of the addition to or the application of a
pesticide chemical or other poisonous or
dangerous chemical, substance or material in
or on such cFroduci: or food, the department
is authorized and is directed to take or carry
out any measure, action or procedure neces-
sary for the protection of the health or life
of animals or people.

(2) The order, rules promuigated there-
under or amendments thereto, may include:

(a) Seizing, embargoing and quarantining
such product or food in accordance with the
ggi)léggble provisions of ORS 561.605 to

(b) Prohibiting temporarily or perma-
nently the sale, offer for sale or the disposing
of such product or food.

(¢} Requiring reconditioning, processing
or reprocessing, relabeling or other proce-
dures as set out in ORS 561.605 to 561.625
before such product or food may be sold, of-
fered for sale or disposed of for consumption
by animals or people.

(d) Requiring such product or food to be
destroyed without indemnity if it is verified
it is unfit or unsafe for consumption by ani-
n;%lsg 1071]' people. (1961 c.637 §6; 1973 227 §19; 1975
C..

616.360 Standards for rules. In the
promulgation of rules under ORS 616.341,
616.345, 616.350, 616.366 and 616.380, the de-
partment shall give appropriate consideration
to:

(1) Measures and procedures required to
protect the health and life of animals and the
people of this state.

(2) The laws of other states.

(3) The laws of the United States. The
department’s rules shall conform in so far as
practicable with, but shall not be more re-
strictive than, the laws and rules of the
Federal Food and Drug Administration.

(4) The opinions of recognized experts
and governmental agencies in the field of
food additives. [1961 c.637 §9; 1973 c.227 §20]

616385 [1961 ¢.637 §10; repealed by 1973 c¢.227 §21
(616.366 enacted in lieu of 616.365)]

616.366 Rules for use of poisons, pes-
ticides, food or color additives; matters
to be considered. (1) The department,
whenever public health or other consider-
ations in this state so require, is authorized
to adopt, amend or repeal rules whether or
not in accordance with rules promulgated
under the federal Act, prescribing therein
tolerances for:

(a) Any added, poisonous or deleterious
substances;

(b) Food additives;

_ (c) Pesticide chemicals in or on raw ag-
ricultural commodities; or

(d) Color additives.

(2) Such authority includes but is not
limited to:

(a) Zero tolerances, and exemptions from
tolerances in the case of pesticide chemicals
in or on raw agricultural commodities;

(b) Prescribing the conditions under
which a food additive or a color additive may
be safely used; and

(c) Exemptions where such food additive
or color additive is to be used solely for
investigational or experimental purposes.

(3) Such rules may be promulgated upon
the department’s own motion or upon the
petition of any interested party requesting
that such rules be promulgated. It is
incumbent upon a ﬁetitioner to establish by
data submitted to the department that a ne-
cessity exists for such rule, and that its ef-
fect will not be detrimental to the public
health. If the data furnished by the petitioner
is not sufficient to allow the department to
determine whether such rule should be
promulgated, the department may require
additional data be submitted and failure to
comply with the request shall be sufficient
grounds to deny the request.

(4) In adopting, amending or repealing
such rules the department shall consider,
among other relevant factors, the following
which the petitioner, if any, shall furnish:
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(a) The name and all pertinent informa-
tion concerning such substance, includin
where available, its chemical identity an
composition;

(b) A statement of the conditions of the
prc()iposed use including directions, recomm-
endations and suggestions;

(c) Specimens of proposed labeling;

(d) All relevant data bearing on the
physical or other technical effect and the
quantity required to produce such effect;

(e) The probable composition of any sub-
stance formed in or on a food resulting from
the use of such substance;

() The probable consumption of such
substance in the diet of humans and animals
taking into account any chemically or
ghannacologically related substance in such

iet;

(g) The safety factors which, in the opin-
ion of experts qualified by scientific training
and experience to evaluate the safety of such
substances for the use or uses for which they
are proposed to be used, are generally recog-
nized as appropriate for the use of animal
experimentation data;

(h) The availability of any needed practi-
cable methods of analysis for determining the
identity and quantity of such substance in or
on an article, any substance formed in or on
such article because of the use of such sub-
stance, and the pure substance and all inter-
mediates and impurities; and

(i) Facts supporting a contention that the
proposed use of such substance will be a
useful one. [1973 ¢227 §22 (enacted in lieu of
616.365)]

616370 [1961 ¢.637 §11; repealed by 1973 ¢.227 §26)

616.375 [1961 ¢.637 §12; repealed by 1973 ¢.227 §26)

616.380 Enforcement procedure for
control of food additives. Whenever the
department determines the fact that a prod-
uct or food containing a food additive is or
may seriously endanger or affect the health
or life of animals or people, it may seize,
embargo and quarantine such product or
food, or take other necessary procedures or
action as authorized by ORS 616.355 for the
regulation and control of pesticide chemicals

or other poisonous or dangerous chemicals.
[1961 ¢.637 §13}

616.385 Public hearing required for
regulations. All regulations promulgated

under ORS 616.335 to 616.385 shall only be
promulgated after public hearing and shall
be in accordance with the applicable pro-
grlig]ions of ORS 183.310 to 183.550. (1961 c.637

6168.405 [Renumbered 632.900)

ORGANIC FOOD REGULATION

616.406 Definitions for ORS 616.406 to
616.421. As used in ORS 616.250 and 616.406
to 616.421, unless the context requires other-
wise:

(1) “Complying product” means a product
which complies with subsection (5), (6), (7)
or (9) of this section.

(2) “Director” means the Director of Ag-
riculture.

(8) “Facility” means the place where the
growing, production or processing of a com-
plying food occurs.

(4) “Materials and practices list” means
a list of materials to be allowed in the pro-
duction of organic products. All other mate-
rials and practices shall be prohibited.

(6) “Organic” or any derivative thereof,
such as “certified organic” or “organically
grown” means an agricultural method:

(a) Which utilizes in either the growing
or processing of agricultural products only
those materials and practices permitted by
inclusion in the permitted practices and ma-
terials list pursuant to ORS 616.426;

(b) Which utilizes soils, or any other
growing medium, or under greenhouse condi- .
tions where no prohibited fertilizers have
been applied for a period of at least 24
months prior to harvest, except that prior to
January 1, 1991, a 12-month period prior to
harvest shall be in effect;

(c) Where no prohibited herbicides,
insecticides, fungicides, rodenticides, growth
regulators or other prohibited products have
been used for a minimum of 36 months prior
to harvest, except that prior to January 1,
1991, a 24-month waiting period shall be in
effect; and

(d) Where a crop and field histox('iy record
is on file at the production facility, detailing
the following management practices:

(A) Fertilizers, insecticides, herbicides,
fungicides and all other products used in the
growing, handling, storage and transporta-
tion processes.

(B) Types of crops grown.

(C) Crop rotations, use of animal or
green manures, introductions of
microorganisms, and pest and weed control
methods.

(D) All sources of water.

(E) Soil tests showing nutrient and or-
ganic matter content of soils.

(6) “Organically grown livestock, poultry
or fish” means an animal raised under the
following conditions:
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(a) Management of such animals in en-
closures or waters with feeds and pastures
which are in accordance with subsection (5)
of this section.

(b) No prohibited drugs or antibiotics are
used for a slaughter animal for a minimum
of 12 months prior to slaughter or for the life
of the animal, whichever 1s shorter.

(c) No prohibited drugs or antibiotics are
used in the growing process for a minimum
of 12 months prior to or during milking or
egg laying, if either animal product is to be
processed or used as an organic product.

(d) No prohibited growth stimulants,
hormones or insecticides are used.

(e) No antibiotics, hormones or any other
prohibited materials are added to feeds.

(7) “Organically processed food” means
food grown in accordance with subsection (5)
or (6) of this section and which in its proc-
essing has not been treated with prohibited
preservatives, colorings, flavorings or any
other prohibited additives.

(8) “Processing” means the cooking, bak-
ing, heating, drying, mixing, grinding, churn-
ing, separating, extracting, cutting, retail or
wholesale prepping, freezing or otherwise
manufacturing of a food or food product; or
changing the physical characteristics of a
food; and the packaging, canning or other-
wise enclosing of such food in a container.
“Processing” does not include sorting or
cleaning with water only.

(9) “Transitional” or “transitional to or-
ganic” means an agricultural product, other
than an animal product, which has been
grown in accordance with subsection (5) of
this section, excepting that a 12-month pe-
riod shall be used instead of a 24-month or
36-month waiting period. (1989 c.1025 §2] '

616410 {Renumbered 632.905]

616,411 Food labeling restriction; ef-
fect of federal restrictions. No processed
or nonprocessed food product shall be labeled
as “organic,” “organically grown,” “transi-
tional” or “transitional to organic” which
has any pesticide residue in excess of 10
percent of federal Environmental Protection
Agency tolerance levels, or where there is
zero tolerance, 10 percent of the federal Food
and Drug Administration action level or the
current limit of quantitation used by the
State Department of Agriculture laboratory,
whichever is higher. [1989 ¢.1025 §3]

616.415 [Renumbered 632.910].

616.416 Conformance with federal re-
quirements; use of specific terms on la-
bel; pesticide restriction. All complying
foods must be labeled in accordance with a
federal Food and Drug Administration code

of food requirements, Title 21, part 101. In
addition to the labeling requirements set
forth in ORS 616.250, any label, display plac-
ard or advertising of complying food must
comply with the following:

(1) The applicable product name complies
with the terms of subsection (2) or (9) of this
section with or without additional descrip-
tive terms. The onl,y allowable marketing
terms are “organic,” “organically grown,”
“certified organic,” “certified organically
grown,” “transitional” and “transitional to
organic.” No other terms shall mean or im-
?ly “organic” or the use of the organic
arming method, as described in ORS 616.406
to 616.421.

(2) No ﬁrocessed or nonprocessed food
product shall be labeled as “organic,” “or-
ganically grown,” “transitional” or “transi-
tional to organic” which has any pesticide
residue in excess of 10 percent of federal
Environmental Protection Agency tolerance
levels, or where: there is zero tolerance, 10
percent of the federal Food and Drug Ad-
ministration action level, or the current limit
of quantitation used by the State Department
of Agriculture laboratory, whichever is
higher.

(3) The terms “organic” or “organically
grown” may be used without restriction on
the principal display panel of a processed
food product where all ingredients are grown
in accordance with ORS 616.406 to 616.421,
The terms “organic when available,”
“ecologically grown,” “biologically grown,”
“wild” or other such terms may not be used
as a substitute for “organic” on a
purportedly organic food product.

(4) The terms “transitional” or “transi-
tional to organic” may be used without re-
striction on the principal display panel of a
processed food product if that product is a
single or multi-ingredient food where all in-
gredients. have been grown using methods
that reduce chemical residues, in accordance
with ORS 616.406 to 616.421.

(5) “Organic” or “organically grown”
may be used on the principal display panel
of a multi-ingredient food where some ap-
proved ingredients are not organically grown
if the terms -“organic” or “organically
grown” clearly modi?y the organic ingredient
or ingredients and the organic ingredients
are part of the statement of identity of the
product.

(6) “Transitional” or “transitional to or-
ganic” may be used on the principal display
panel of a multi-ingredient food where some
approved ingredients are not grown in com-
pliance if the terms “transitional” or “tran-
sitional to organic” clearly modify the
ingredient or ingredients and the complying
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ingredients are a part of the statement of
identity of the product.

(7) Food products which contain
“organic” and “nonorganic” or
“transitional” or “nontransitional” ingredi-
ents must restrict the type size of these
modifying words to no larger than three-
fourths of the type size of the product iden-
tity.

(8) The terms “organically grown,” “or-
ganic,” “transitional” or “transitional to or-
ganic” may be used on a product when less
than one percent by weight of the total
product is minor ingredients or additives
which:

(a) Are from the minor ingredients and
additives list of the materials and practices
list pursuant to ORS 616.426 or section 6,
chapter 1025, Oregon Laws 1989;

(b) Cannot be organically grown or
produced without chemical residues, such as
agar and carrageenin from sea algae; or

(c) Are vital to the product formulation,
the organic ingredient is unavailable and the
components are on the approved list.

(9) Complying processed foods must list
all ingredients on the label and clearly de-
lineate which ingredients comply with ORS
616.406 to 616.421.

(10) Packaging materials and processes
of complying processed food must be free of
fungicides, preservatives, fumigants,
irradiation and any other contaminants. Alu-
minum, tin and solder shall not be used as
packaging unless those substances are be-
tween pH 6.7 and 7.3. [1989 ¢.1025 §4]

616420 [Renumbered 632.915]

616.421 Growers to compile and main-
tain records; guarantees; samples for
testing. (1) The grower shall retain records
described in ORS 616.406 (5)(d) for at least
five years and make them available for audit
b]Z the department. Proprietary information
shall be protected from unauthorized release.
Such records shall be maintained in accor-
dance with ORS 192.501 relating to trade se-
crets.

(2) A grower of organically grown live-
stock, poultry or fish shall retain records of
all management practices described in ORS
616.406 (6), inputs of feed, including sources,
medicines and diseases for at least five years
and shall make them available for audit by
the department at the livestock owner’s fa-
cility. Proprietary information shall be pro-
tected from unauthorized release. Such
records are to be used and maintained in ac-
cordance with ORS 192.501 relating to trade
secrets.

(3) Any person selling, offering to sell,
labeling, processing or advertising a comply-

ing product shall have on file and maintain
for a period of two years from the date such
complying product was received, the name
and address of the person from whom such
complying Froduct was obtained, and the
date thereof. :

(4) Transfer of invoices or bills of lading
between handlers and sellers of a product
shall guarantee that the handler or seller has
not compromised the integrity of the product
labeled as a complying product under ORS
616.406 to 616.421.

(5) Upon the inspection, investigation or
request of the department, any person grow-
ing, handling or selling crops, livestock,
poultl;y, eggs or fish as “organic” or “transi-
tional” shall provide the department with a
sample of such articles or substance used for
the purpose of verifying compliance with
ORS 616.406 to 616.421.

(6) The laboratory test or analysis proce-

dures and methods used for verification pur-

oses shall be those recognized and accepted
y, or specified by, the department.

(7) To assist the department with its au-
dit function, each person in this state grow-
ing organic or transitional food products for
the purpose of selling or offering to sell the
products as organic or transitional food pro-
ducts shall notify the department of the
grower’s name and address. [1989 c.1025 §5)

616425 [Renumbered 632.920)

616426 Rules establishing accepted
materials and practices. (1) In accordance
with applicable provisions of ORS 183.310 to
183.550, the director shall adopt rules estab-
lishing a materials and practices list for
i:pr}xllplying products. Such rules shall estab-
ish:

(a) Fertilizers, soil amendments and
growth promoters permitted to be used for
complying products.

(b) Insect, mite and nematode pest con-
trols permitted to be used for complying pro-
ducts.

(c) Fungus and disease pest controls per-
mitted to be used for complying products.

(d) Weed pest controls permitted to be
used for complying products.

(e) Materials and practices permitted to
be used in the production of transplants and
nursery stock for complying products.

(f) Animal pest controls permitted to be
used for complying products.

(g) Post-harvest materials permitted to be
used for complying products.

(h) Supplements to regular feed permitted
to be used for complying products.

(i) Animal health products and practices
permitted to be used for complying products.
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(3) Minor ingredients and additives per-
mitted to be used for complying products.

(2) In ado%t.:]ing rules pursuant to sub-
section (1) of this section, the director shall
take into consideration the practices and
materials permitted under section 6, chapter
1025, Oregon Laws 1989. [1989 c.1025 §11]

616.430 [Renumbered 632.925)

616435 [Renumbered 632.930)

616440 [(Renumbered 632.935)

616443 [Amended by 1973 ¢.587 §1; renumbered
632.940)

616450 [Renumbered 632.955]
616455 [Renumbered 632.960)
616460 [Renumbered 632.965]
616465 [Renumbered 632.970]
616470 [Renumbered 632.975]
618475 [Renumbered 632.980]

616480 [Amended by 1955 ¢.363 §14; renumbered
632.985]

616505 [Renumbered 632.450]
616,510 [Renumbered 632.455)
616.515 [Renumbered 632.460]
616520 [Renumbered 632.465)
616525 [Renumbered 632.470)
616530 [Renumbered 632.475]
616.535 [Renumbered 632.480)
616.5640 [Renumbered 632.485]
616545 [Renumbered 632.490)
6168.550 [Repealed by 1963 c.461 §34]

616.605 [Amended by 1965 ¢.13 §1; 1971 ¢.318 §1; re-
numbered 632.275]

616.610 [Renumbered 632.280]

* 616815 [Renumbered 632.285)
616.620 {(Renumbered 632.290]
616.625 [Repealed by 1965 c.107 §7)
616.630 [Repealed by 1965 ¢.107 §7]
616.835 [Repealed by 1965 ¢.107 §7]
616,840 [Repealed by 1965 ¢.107 §7]

SANITARY REGULATIONS FOR FOOD
AND FOOD ESTABLISHMENTS

616.695 Definitions for ORS 616.695 to
616.765. As used in ORS 616.695 to 616.755,
unless the context requires otherwise:

(1) “Department” means the State De-
partment of Agriculture.

(2) “Food establishment” means:

(a) Any room, building; structure or
lace, used or intended for use, or operated
or storing, preparing, compounding, manu-
facturing, processing, freezing, packaging,
distributing, handling, salvaging er display-
ing food.

(b) The ground upon which such place or
business is operated or used and so much
ground adjacent thereto as is also used in
carrying on the business of the establish-
ment. The department may prescribe such

. transit accident.

additional area or places which, although
they may not be contiguous or adjacent to
the above area or establishment, may be in-
cluded therein.

(¢) Vehicles, machinery, equipment,
utensils, tools, fixtures, implements, and all
other articles or items, used in operating or
carrying on the business of a food establish-
ment. :

(3) “Food” means any article used, or in-
tended to be used, for food, ice, drink,
confection or condiment, whether simple or
compound, or any part or ingredient thereof
or in the preparation thereof, and for human
consumption.

(4) “Salvaging” means the business of re-
conditioning, repacking, relabeling, cleanins
or culling of foods that have been damage
or adulterated as a result of fire, storm,
flood, water, smoke, chemicals or commercial

(1965 ¢.501 §1; 1975 ¢.389 §1; 1983
¢.160 §3]

616.700 Department to enforce sanita-
tion requirements for food and food es-
tablishments. The department shall enforce
the provisions of ORS 616.695 to 616.755 and
ado‘]:t rules necessary therefor in accordance
with the applicable provisions of ORS 183.310
to 183.550, to insure and verify that:

(1) Food establishments are constructed
and maintained in a clean, healthful and
sanitary condition. This shall include floors,
walls, ceilings, doors, windows, lighting and
ventilation, toilet and lavatory facilities, wa-
ter supply, separation or partitioning of
rooms, health and cleanliness of personnel,
cleanliness and sanitation of surrounding
premises, disposal of all waste and sewage
material, insect and rodent control, con-
struction and sanitation of equipment and
utensils, and prohibition of pets therein.
However, ORS 616.695 to 616.755 shall not
be applied to prevent licensing and operation
of a food estzﬁ)lishment solely because such
establishment is in an area which is part of
and not separate from a domestic kitchen if
the establishment is upon investigation by
the department found to be constructed and
maintained in a clean, healthful and sanitary
condition.

(2) Food establishments maintain time
and temperature controls, indicating and re-
cording thermometers and indicating pres-
sure gauges for pressure cookers and retorts,
minimum temperature and time period
standards for cooking foods, and other facili-
ties necessary to ca out the intent and
purpose of ORS 616.695 to 616.755.

(3) Food dispensed, transported, sold, held
for sale, stored, salvaged or displayed, is not
filthy, decomposed, putrid, unsafe, contam-
inated, deleterious to health, unfit, unwhole-
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some, unclean, insanitary or diseased. (1965
¢.501 §2; 1971 ¢.131 §1; 1975 c.389 §2; 1983 ¢.740 §233]

616.705 [Repealed by 1965 ¢.501 §10]

616.706 Issuance, suspension and re-
vocation of licenses; status; posting; can-
cellation; fees; how determined. (1) Except
as otherwise provided in ORS 616.695 to
616.755, no person shall operate a food es-
tablishment without first obtaining and
thereafter maintaining a license therefor.
Application for a license shall be made to the
department on forms prescribed by the de-
partment. Each license shall expire on June
30 next following its date of issuance.

(2) The department may, subject to the
applicable provisions of ORS 183.310 to
183.550, suspend, revoke or refuse to issue a
license if the licensee has violated any of the
provisions of ORS 616.695 to 616.755 or reg-
ulations prescribed thereunder.

(3) A license is personal to the applicant
and may not be transferred. A new license is
necessary if the business entity of the
licensee 1s changed, or if the membership of
a partnership is changed, irrespective of
whether or not the business name is
changed.

(4) The license shall cover all operations
of the person licensed thereunder, under one
entity or ownershig. With prior approval of
the department, the location of a licensed
food establishment, or any part thereof, may
be moved without the requirement of a new
license if there is no change in the ownmer-
ship or business entity.

(5) The license shall be posted in a con-
spicuous place in the main office of the food
establishment. Duplicate copies of the license
shall be conspicuously posted in branch of-
fices, warehouses and other places owned or
operated by the licensee at locations other
than the main office. A license is automat-
ically canceled if the food establishment
ceases or discontinues operations or busi-
ness.

(6) The license fees shall be established
by the department in accordance with ORS
183.310 to 183.550, and shall not be less than
$25 nor more than $750 for each establish-
ment. The license fees may be established at
a specified amount for a retail food store,
food warehouse, food processing establish-
ment, or other food establishment, or may be
established on the basis of the annual gross
dollar volume of sales or services of each es-
tablishment in each of these four categories
of food establishments. The license fees may
be different for each cate%ory. In establishing
the basis and amounts for the license fees
the department shall consider, among other
things, the number of establishments in each
of the four categories of food establishments,

the various annual gross dollar volumes of
business of the establishments, the differ-
ences in activities carried on at the estab-
lishments, and the costs of administration

and enforcement of this chapter. (1965 ¢.501 §3;
;3{5 c.389 §3; 1979 c.183 §2; 1982 s.5.1 c.4 §4; 1991 c.632

616.710 [Repealed by 1965 ¢.501 §10]

616.711 Where licenses not required;
when ORS 616.695 to 616.755 not applica-
ble. (1) No license or duplicate of a license,
as prescribed in ORS 616.706, is necessary
for food establishments where the principal
activity is the receiving, storage, sorting,
cleaning and packing of gesh fruits and veg-
etables.

(2) All provisions of ORS 616.695 to
616.755 other than licensing apply to food
establishments set forth in subsection (1) of
this section.

(3) The provisions of ORS 616.695 to

'616.755 do not apply to:

(a) Restaurants, bed and breakfast facili-
ties, commissaries, vending machines and
mobile food and beverage units licensed un-
der ORS 624.010 to 624.120, 624.310 to 624.440
g12'4 gré%se which are exempted under ORS

(b) Food service facilities not preparing
food for distribution to the public or to in-
stitutional facilities licensed and regulated
by the Health Division.

(c) Shellfish operations licensed under
ORS chapter 622.

(d) A person cProcessing, manufacturing
or packaging food for family use or con-
sumption.

(e) Commercial transit salvage operations
not involving sale of food to the general
public. (1965 ¢.501 §4; 1973 c.423 §1; 1975 c.389 §4; 1982
s.8.1 c.4 §5; 1983 c.160 §4; 1987 c.226 §9]

616.715 [Repealed by 1965 ¢.501 §10]

616.716 When inspection required;
ORS 616.695 to 616.755 in addition to other
laws, (1) Except as provided in subsection (2)
of this section, the department may inspect
the applicant’s food establishment and shall
not issue a license until or unless such es-
tablishment is in compliance with the pro-
visions of ORS 616.695 to 616.755 and
regulations promulgated thereunder.

(2) All food establishments in operation
on January 1, 1966, who have prior thereto
filed an application and paid the license fee,
shall be issued licenses without the necessity
of prior department inspection required un-
der subsection (1) of this section. Except as
otherwise provided by law, such food estab-
lishments shall thereafter be in compliance
with the provisions of ORS 616.695 to
616.755. Food establishments in operation on
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January 1, 1966, whose application and fee
were not received by the department until on
or after such date, and all new food estab-
lishments thereafter, shall be subject to the
provisions of subsection (1) of this section.

(3) The provisions of ORS 616.695 to
616.755 are in addition to and not in lieu of
all other laws relating to food and to food
establishments. (1965 c.501 §5; 1975 c.389 §5]

616.720 (Repealed by 1965 c.501 §10]

616.721 Exemptions from ORS 616.695
to 616.755. (1) Except as provided in sub-
section (5) of this section, the provisions of
ORS 616.695 to 616.755 do not apply to a food
establishment that is subject to and is being
inspected by a federal agency.

(2) To be exempt from the provisions of
ORS 616.695 to 616.755 as set forth in sub-
section (1) of this section, a person shall file
an application for such exemption on forms
prescribed by the department.

(3) An applicant for renewal of a license,
or any person operating under an exemption
approved by the department, shall file an ap-
plication for exemption with the department
prior to December 15 of each year, covering
the subsequent year of operation. '

(4) An applicant to operate a new food
establishment shall file an application and
receive approval thereof, if any, prior to
starting such business.

(5) Unless exempt from licensing as pro-
vided in ORS 616.711, food establishments
exempt from certain provisions of ORS
616.695 to 616.755 as authorized in this sec-
tion, shall be subject to the provisions of
ORS 616.706 and shall be required to obtain
and maintain licenses thereunder. {1965 ¢.501
§6; 1975 ¢.389 §6]

616.725 (Repealed by 1965 ¢.501 §10]

616.726 City regulation of food and
food establishments authorized; depart-
ment to examine city regulation for ade-
"quacy. (1) The provisions of ORS 616.695 to
616.755 do not prohibit any city from enact-
ing and enforcing any ordinance establishing
a system, ﬁrogram, inspection services an
licensing thereunder, within the corporate
limits or boundaries thereof, which carries
out the purposes and intent of ORS 616.695
to 616.755, if the same is at least equal to the
provisions of ORS 616.695 to 616.755 and
regulations promulgated thereunder. A copy
of each such ordinance, including any
amendment thereof, shall be forwarded by
the city to the department.

(2) Not less than once each two years the
department shall investigate the ordinance
and determine if it meets the requirements
and standards of subsection (1) of this sec-
tion and if such system, program and in-

spections thereunder are being properly
carried out and enforced. If the %epartment
finds such program, system and inspections
do not meet these requirements and stand-
ards, it shall give written notice of such
finding to the chief administrative officer of
the city.

(3) If the department thereafter finds, not
less than 30 days after the date of giving no-
tice, that such system, Frogram and in-
spections continue to fail to be enforced
pr(()lperly or are not carrying out the intent
and purposes of ORS 616.695 to 616.755, the
department shall make a finding to that ef-
fect and thereupon the provisions of ORS
616.695 to 616.755 shall become applicable to
all persons and food establishments within
the corporate limits of such city. [1965 c.501
§7; 1975 ¢.389 §7]

616.730 [Repealed by 1965 c.501 §10]

616.731 Deposit and use of fees and
money. The department shall deposit all fees
paid to it under this chapter in the Depart-
ment of Agriculture Service Fund. Such fees
are continuously appropriated to the depart-
ment for the purpose of administering and

enforcing the 88rov1sions of this chapter. (1965
¢.501 §8; 1975 ¢.389 §8; 1979 c.499 §20]

616.735 When insanitary conditions
exist. A food establishment shall be consid-
ered unclean, unhealthful and insanitary if:

(1) Food in the food establishments is not
rotected from adulteration as defined in
RS 616.235, as required by the department;

(2) The refuse, dirt and waste products,
subject to decomposition or fermentation in-
cident to the operation of the food establish-
ment are not removed as required by the
department;

(3) All trunks, trays, boxes, baskets,
buckets, or other receptacles, chutes, plat-
forms, racks, troughs, shelves and all kmves,
saws, cleavers and other utensils and ma-
chinery used in operation of the food estab-
lishment are not thoroughly cleaned as
required by the department;

(4) Proper toilet and lavatory facilities
are not provided for employees, or not main-
tained and kept in a clean and sanitary con-
dition; or

(5) The clothing and persons of opera-
tives, employees, clerks or other persons

therein employed are unclean. [Amended by
1975 ¢.389 §9]

616.740 Condemnation where insani-
tary conditions exist. (1) Whenever the de-
partment determines that any floor, sidewall,
ceiling, locker, closet, furniture, receptacle,
implements or machinery of any food estab-
lishment is kept in an unclean, unhealthful
or insanitary condition, the department shall:
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(a) Notify the owner or person in charge
of such food establishment that such food
establishment shall not be used for such
purposes until it is put in a sanitary condi-
tion by making the changes ordered by the
department in the notice; and

(b) Post a notice upon the food establish-
ment found in an unclean, unhealthful or in-
sanitary condition, to the effect that it is
condemned for further use on account of the
unclean, unhealthful or insanitary condition.

(2) The notice shall not be removed from
any such food establishment until the same
has been put in a sanitary condition. A
continued use of such food establishment
without making the changes ordered, or un-
authorized removal of the notice is a vio-
lation of this section. [Amended by 1975 ¢.389 §10]

616.745 Handling of food by diseased
persons prohibited. (1) The Health Division
may, by rule, define certain communicable
diseases which may be spread to the public
through the handling of food in food estab-
lishments. :

(2) No owner or employer shall require,
permit or suffer any person to work, nor
shall any person work, in a food establish-
ment who 1s affected with a disease described

in subsection (1) of this section. [Amended by
1973 ¢.829 §55; 1975 ¢.389 §11]

616.750 Procedure where food handler,

suspected of disease. If the department for
reasonable cause believes that any person
working in any food establishment is affected
with any infectious or contagious disease,
the department may require the person to be
examined by a competent physician and that
the physician furnish the department with a
certificate stating whether upon examination
the physician has found the person to be af-
fected with any infectious or contagious dis-
ease. If within five days after so required the
person has not furnished the department
with such a certificate by a competent phy-
sician, the person is guilty of a violation of
ORS 616.745 and the department may aipply
to the circuit court to enjoin the person from
continuing to work in the food establishment
until the certificate is furnished. The circuit
court hereby is authorized to issue the in-
junction. [Amended by 1975 ¢.389 §12]

616.755 Securing information from
health officers. The department may, for
the purpose of enforcing the provisions of
ORS 616.745 and 616.750, request information
from any city, county or state health officer,
bureau, board or commission within Oregon.
Such officer, bureau, board or commission,
when so requested, shall furnish the depart-
ment any and all information which the offi-
cer, bureau, board or commission may have.

616.760 [Repealed by 1965 c.501 §10}

616.765 [Repealed by 1965 ¢.501 §10]
616.770 [Repealed by 1965 ¢.501 §10]

STANDARDS OF QUALITY AND
IDENTITY FOR FLOUR PRODUCTS

616.775 Definitions for ORS 616.775 to
616.790. As used in ORS 616.775 to 616.790
unless the context requires otherwise:

(1) “Bread,” “rolls” and “buns” have the
same meaning as they have in ORS 625.212.

(2) “Flour,” “white flour,” “wheat flour,”
“plain flour,” “bromated flour,” “self-rising
our,” “self-rising white flour,” “self-risin
wheat flour,” “phosphated flour,
“phosphated white flour” and “phosphated
wheat flour” have the same meaning as they
have in the definitions and standards
promulgated by the State Department of Ag-
gizculltélre pursuant to O 616.780 and

5.160.

(3) “Macaroni products,” “vegetable
macaroni products,” “macaroni products
made with nonfat milk,” “noodle products”
and “vegetable noodle products” have the
same meaning as the¥ have in the definitions
and standards promulgated by the State De-
g?ét;régnt of Agriculture pursuant to ORS

(4) “Enriched” as applied to any of the
flours, macaroni products and noodle pro-
ducts defined in subsections (2) and (3) of
this section means the addition of the
vitamins, minerals and other nutrients nec-
essary to make that food conform to the de-
finition and standards for enriched flour,
enriched macaroni products and enriched
noodle products promulgated by the State
Department of Agriculture pursuant to ORS
616.780 and 625.160. [1971 ¢.176 §5; 1975 c.265 §3]

616.780 Standards of quality or iden-
tity for flours, macaroni and noodle pro-
ducts. The State Department of Agriculture
shall adopt and promulgate standards of
identity or standards of quality for flours,
macaroni products and noodle products pur-
suant to the provisions of OR£ 616.230 for
those flours, macaroni products and noodle

roducts for which definitions and standards
ave been promulgated by authority of the
United States. The definitions and standards
so promulgated shall conform so far as prac-
ticable to the definitions and standards
gromulgated by authority of the United
tates and shall not be inconsistent with de-
finitions and standards promulgated by such
authority. The department shall periodically
amend its definitions and standards so as to
keep in harmony as far as practicable with
the definitions and standards promulgated by
authority of the United States. The other
applicable provisions of ORS 616.205 to
616.426 and 616.900 shall apply to such
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flours, macaroni products and noodle pro-
ducts and to any standards of identity or
quality promulgated hereunder. (1971 ¢.176 §4]

616.785 Sale ,of wunenriched flours,
macaroni or noodle products prohibited;
certain products exempted. (1) It shall be
unlawful for any person to manufacture, mix,
compound, sell or offer for sale for human
consumption any of the flours, macaroni
products or noodle products specified in ORS
616.775 (2) and (3) unless they are enriched.

(2) Subsection (1) of this section shall not
apyilg to flours sold to distributors, commer-
c'all akers, or other processors if such flours
will be:

(a) Resold to a distributor, commercial
baker or other processor;

(b) Used in the manufacture, mixing or
compounding of:

(A) Enriched flour, enriched macaroni
products or enriched noodle products; or

(B) Enriched breads, enriched rolls or
enriched buns as defined by ORS 625.212 (3);
or

(¢) Used in the manufacture of a
nonbakery product such as specified in ORS
625.010 (2). 11971 c.176 §6)

616.790 Enforcement of ORS 616.775 to
616.790 by department; inspection; sam-
gling; failure to permit inspection. (1) The

tate Department of Agriculture shall en-
force ORS 616.775 to 616.790 and 616.992 and
shall have, in connection therewith, all the
powers conferred and imposed on it by law
and any other powers necessary or proper to
enable it to enforce these sections.

(2) For the purpose of ORS 616.775 to
616.790 and 616.992 the State Department of
Agriculture, or such officers or employees of
t_:heddepartment as are designated, 1s author-
1zeqQ:

(a) To take food samples for analysis;

(b) To conduct examinations and investi-
gations;

(c) To enter at reasonable times any fac-
tory, mill, bakery, warehouse, shop or estab-
lishment where any flour, bread, rolls, buns,
macaroni products or noodle products speci-
fied in ORS 616.780 are manufactured, proc-
essed, packed, sold or held, or any vehicle
beiéxg used for the transportation thereof;
an

(d) To inspect any such place or vehicle
and any flours, breads, rolls, buns, macaroni
products or noodle products specified in ORS
616.780, and all pertinent equipment, materi-
als, containers and labeling.

"(e) To make reasonable rules and regu-

lations to carry out ORS 616.775 to 616.790,
616.992, 625.160, 625.212 and 625.215, subject

to the applicable provisions of ORS 183.310
to 183.550. Such rules and regulations shall
be published as provided by ORS 561.190.

(3) Refusal to furnish authorized officers
and employees of the State Department of
Agriculture, upon demand either i)ersonal or
in writing, with a sufficient sample for anal-
ysis of any food product specified in sub-
section (2) of this section after tender of the
market price therefor is prima facie evidence

that such food is not enriched as required.
(1971 ¢.176 §7; 1973 ¢.227 §25; 1975 ¢.265 §4]

OPEN DATE LABELING

616.800 Short title. ORS 616.800 to
616.835 and 616.994 may be cited as the Open
Date Labeling Law. [1973 ¢.173 §2)

616.805 Definitions for ORS 616.800 to
616.835 and 616.994. As used in ORS 616.800
to 616.835 and 616.994, unless the context
requires otherwise:

(1) “Food” means any substance used or
intended to be used for human consumption
as food, drink or condiment.

(2) “Open date” means a date clearly vis-
ible to retail consumers showing the pull
date, packing date or other date described in
ORS 616.835 (2).

(3) “Packing date” means the date speci-

fying the time a ferishable food was pack-
aged in its final form for sale to the
consumer.

(4) “Perishable food” means any food that
may spoil or otherwise become unfit for hu-
man consumption because of its nature, type
or physical condition. “Perishable food” in-
cludes, but is not limited to, fresh or proc-
essed meats, poultry, seafood, dairy products,
bakeri products, eggs in the shell, and foods
that have been packaged or refrigerated.
ORS 616.800 to 616.835 and 616.994 shall not
apply to fresh fruits or vegetables or to foods
that have been canned or frozen.

(5) “Pull date” means, whichever is ear-
lier, the date specifying the time:

(a) The perishable food manufacturer,
processor or gackager recommends that a
perishable food should be removed from re-
tail sale, allowing the consumer time for
normal home consumption or use under
proper care and storage conditions; or

(b) A perishable food should no longer be
offered for sale or sold as fresh. A perishable
food shall be considered fresh only so long
as significant changes in appearance, taste,
odor, nutritional value, or other indicia of
quality or fitness for human cqnsumFtion
have not taken place or are not likely to
have taken place under generally accepted
food handling practices for that particular
food. (1978 c.173 §3)
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616.810 Exemption for alcoholic 616.835 Rulemaking authority. In ac-
beverages. ORS 616.800 to 616.835 and cordance with any applicable provision of

616.994 do not apply to alcoholic beverages.
[1973 ¢.173 §9]

616.815 Open date labeling required for
gackaged erishable food sold at retail.
o person shall sell or offer for sale at retail
any packaged perishable food unless the
package bears a clearly marked, printed or
stamged label showing the open date for the
perishable food in the package. Such label
shall be so designed and placed as to be
clearly visible to the consumer. [1973 c.173 §4]

616.820 Label rexned to be affixed to
package not later than time of delivery
to retail seller. (1) The perishable food
manufacturer, processor or packager shall
affix, - print or stamp’ the label required by
ORS 616.815 to the perishable food retail
package and to all closed shipping cartons,
containers or wrappers of such perishable
food packages not later than the time of de-
livery of the perishable food packages to the
retail seller.

(2) No perishable food manufacturer,
processor or packager shall fail to comply
ggth subsection (1) of this section. (1973 c173

616.825 Sale of perishable food after
expiration of pull date prohibited; ex-
ceptions; time for removal of packages
with expired pull dates. (1) No person shall
sell or offer for sale at retail any packaged
perishable food after the expiration of the
open pull date appearing on the label of the
package or container unless:

(a) The fpacka%? has been separated from
packages of perishable food with open pull
dates that have not expired;

(b) Each such package or group of pack-
ages is clearly identified in retail display as
having an expired open pull date; and

(c) The food is fit for human consumption
according to applicable state and federal law.

(2) Notwithstanding the provisions of this
section, a vendor shall be allowed the first
eight business hours after the expiration of
the open pull date within which to remove

all packages with an expired pull date. {1973
¢.173 §6)

616.830 Altering labels or using non-
c}(:nltl'oming labels prohibited. No person
shall:

(1) Alter, deface or remove the open date
from any perishable food retail or shipping
package carton, container or wrapper.

(2) Label any perishable food retail or
shipping package carton, container or wrap-
per in a manner that does not conform to the

rules promulgated pursuant to ORS 616.835.
(1973 c.173 §7)

ORS 183.310 to 183.550, the department, in
consultation with the industnes affected,
shall promulgate rules to carry out ORS
616.800 to 616.835 and 616.994. Such rules
shall include, but are not limited to:

(1) Establishing which particular foods
gxig 9sgt;bject to ORS 616.800 to 616.835 and

(2) Establishing which one or more of the

following types of open date is to be used for

ar(i:icular groups or classes of perishable
oods:

(a) The packing date.
(b) The pull date.

(c) The date on which fowl, includin
chickens, .fryers, turkeys, ducks, geese an
other domesticated birds, are killed or
?lagghtered to be processed into perishable
ood.

(3) Specifying the size, content and form
of the labeling information required by ORS
616.800 to 616.835 and 616.994. .

(4) Exempting from the operation of ORS
616.800 to 616.835 and 616.994 those perish-
able foods for which open date labeling
would be:

(a) Impractical or not meaningful because
of the size of the package or the nature of
the perishable food;

(b) Possibly unconstitutional as interfer-
ence with the free movement of goods in
Interstate commerce. [1973 ¢.173 §8]

UNIT PRICING

616.850 Definitions for ORS 616.850 to
616.890. As used in ORS 616.850 to 616.890,
unless the context requires otherwise:

(1) “Consumer commodity” means any of
the following items:

(a) Food, including all material, solid,
liquid or mixed, whether simple or com-
Eound, used or intended for consumption by

uman beings or domestic animals normally
kept as household pets, and all substances or
ingredients to be added thereto for any pur-
poses;

(b) Paper products, including m‘aipkins,
towels, facial tissues, toilet tissues, dispos-
able plates and cups;

(c) Wrapping products, including those
made of paper, plastic and aluminum; and

(d) Soaps, detergents, cleaning aids,
deodorizing aids, waxes and wax removers,
disinfectants, polishes and polish removers,
bleaches, scouring pads and all other laundry
and household cleaning products.
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(2) “Grocery store or food market” means
any retail establishment or department
thereof: '

(a) That sells consumer commodities, the
gross annual receipts from the sale of which
1s $1.5 million or more; and

(b) That is part of a chain system or
contracts with a supplier or cooperative
which utilizes common purchasing, ware-
housing or distribution facilities and the
chain, cooperative or supplier has computer
hardware for inventory control, ordering or
pricing labels.

(38) “Package” means any container or
wrapping in which any consumer commodity
is enclosed for use in the delivery or display
of that consumer commodity to retail pur-
chasers.

(4) “Unit retail price” means the retail
price of the contents of a package of any

consumer commodity, expressed in terms of

the retail price of such contents per single
whole unit of weight, volume, measure or
count, computed to the nearest 10th of a cent
when less than $1 and to the nearest cent
when $1 or more. (1977 c.181 §3; 1979 ¢.827 §l1]

616.855 Items exempt from unit pric-
ing requirements. ORS 616.850 to 616.890
do not apply to:

(1) Fresh fruits and vegetables.

(2) Products sold in quantities of one
avoirdupois ounce, or 28.35 grams or one
fluid ounce, or less.

(3) Packaged consumer commodities that
may be lawfully sold only upon the written
or oral direction of a licensed practitioner.
As used in this subsection, “practitioner” has
téhg rgeaning for the term provided in ORS

89.005.

(4) Alcoholic beverages that are subject
to the Federal Alcohol Administration Act.

(5) Tobacco, cosmetics and personal care
products, hardware and household equip-
ment.

(6) Products sold in one size limit only,
or in such manner that the department de-
termines that no comparison is meaningful.

(7) Consumer commodities sold for imme-
diate consumption on the premises.

(8) Patent or proprietary medicines.

(9) Products sold through coin-operated
vending machines or products sold by manual
distribution from mobile catering units to

individual consumers. (1977 c181 §4; 1979 c¢.777
§57; 1979 c.785 §6; 1979 ¢.827 §4]

616.860 Unit pricing of packaged con-
sumer commodities required; explanation

to consumers. (1) Except as provided in
ORS 616.855 and 616.865, no person shall sell

or offer for retail sale at a grocery store or
food market any packaged consumer com-
modity unless there is clearly displayed upon
the commodity package or at a place in rea-
sonable proximity to where the commodity is
offered for sale a statement of the unit retail
price of the commodity pursuant to ORS
616.870 and the total retail price of the com-
modity.

(2) If the tag, stamp, sign or label used
to disFlay the unit retail price is not affixed
directly to the consumer commodity, the tag,
stamp, sign or label shall also contain the
brand name and the quantity or size of the
product by weight, measure or count.

(3) Whenever the department adopts ad-
ministrative rules under ORS 616.875
wherein formats and methods to explain unit
pricing are prescribed, such explanations of
the use of unit pricing shall be provided and
dis lasyed by each grocery store. (1977 c.181 §5;
1979 ¢.827 §2)

616.865 Temporary sale items exempt.
When a packaged consumer commodity is
sold or offered for sale at retail at a price
lower than the price at which the commodity
is regularly sold or offered for sale, the retail
seller is exempt from the requirements of
ORS 616.860 (1) as to such commodities un-
less the lower price is to be in effect for
nigllre§ 6t:]han 30 consecutive business days. [1977
c.

616.870 . Prescribed pricing by units of
measurement. Retail sellers of packaged
consumer commodities shall express unit re-
tail price statements in terms of the price
per single whole unit of weight, volume,
measure or count as prescribed by adminis-
trative rules adopted gy the department un-
der ORS 616.875 for particular consumer
commodities or groups for consumer com-
modities. [1977 ¢.181 §7; 1979 ¢.827 §3]

616.875 Rules; retail establishments
presumed subject to unit pricing until
exempted by department. (1) In accordance
with any applicable provision of ORS 183.310
to 183.550, the department may promulgate
rules for the administration and enforcement
of the provisions of ORS 616.850 to 616.890.

(2) A retail establishment or department
thereof shall be considered to have gross an-
nual receipts from the sale of consumer
commodities of $1.5 million or more as de-
scribed in ORS 616.850 (2), unless the estab-
lishment demonstrates to the department
that it does not. The determination of the
director shall be deemed a final order not in
a contested case for purposes of judicial re-
§v8i;aw under ORS 183.310 to 183.550. (1977 c.181

616.880 Written warning notice for
minor violation. Nothing in ORS 616.850 to
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616.890 shall be construed as requiring the
department to cite incidental or minor vio-
lations of ORS 616.860 to 616.870 whenever
the department believes that the public in-
terest will be served adequately in the cir-
cumstances by issuance of an alleged written
warning notice. Each such notice issued
shall include the name and address of the
grocery store or food market, the date of the
notice issuance, a description of the alleged
violation and a statement of the penalties for
a continued course of violation. (1977 c.181 §9]

. 616.885 Civil penalty; judicial review.
(1) Any person who pursues a continued
course of violation of ORS 616.860 to 616.870
shall forfeit and pay to the General Fund of
the State Treasury, a civil penalty, in an
amount determined by the Director of Agri-
gulture, of not more than $250 for each of-
ense.

(2) Such civil penalty may be recovered
in an action brought thereon in the name of
the State of Oregon in any court of appro-
priate jurisdiction or may be imposed as pro-
vided in ORS 183.090.

(3) In any court action with respect to a
civil penalty, including judicial review under
ORS 183.090, the court may review the pen-
alty as to both liability and reasonableness
of amount. [1977 c.181 §10; 1991 c.734 §54]

616.890 Short title. ORS 616.850 to
616.890 may be cited as the Unit Pricing
Law. (1977 c181 §2)

PENALTIES

616.900 Civil penalty for organic food
law violations. (1) In addition to any other
liability or penalty provided by law, the Di-
rector of Agriculture may imPose a civil
penalty on a %asrson for any violation of any
provision of ORS 616.411 to 616.421.

(2) Any civil penalty under subsection (1)
of this section shall be imposed in the man-
ner provided by ORS 183.090.

(3) - Notwithstanding ORS 183.090, the
erson to whom the notice is addressed shall
ave 10 days from the date of service of the

notice in which to make written application
for a hearing before the director.

(4) After public hearing, the director by
rule shall adopt a schedule establishing the

civil penalty that may be imposed under
subsection (1) of this section. However, the
civil penalty may not exceed $15,000 for each
violation.

(6) A civil penalty imposed under sub-
section (1) of this section may be remitted or
reduced upon such terms and conditions as
the director considers proper and consistent
with the public health and safety.

(6) In imposing a penalty pursuant to the
schedule adopted pursuant to subsection (4)
of this section, the director shall consider
the following factors:

(a) The past history of the person incur-
ring a penaf::y in taking all feasible steps or
procedures necessary or appropriate to cor-
rect any violation.

(b) Any prior viclations of statutes, rules
or orders pertaining to organic food.

(c) The immediacy and extent to which
t};? violation threatens the public health or
safety. .

(d) The impact on the consumers and
handlers of the product.

(7) All penalties recovered under sub-
section (1) of this section shall be deposited
?515 ]the General Fund. (1989 c.1025 §8; 1991 c.734

616.990 [Subsection (2) of 1959 Replacement Part
renumbered as part of 561.990; subsection (3) enacted as
1961 ¢.637 §16; 1965 c.107 §3; subsection (10) enacted as
1971 ¢.176 §9; repealed by 1973 ¢.227 §26}

616.992 General criminal penalty. The
first violation of any provisions of this chap-
ter, ORS 632.275 to 632.290, 632.450 to
632.490 and 632.900 to 632.985 or of any rule
promulgated pursuant thereto is a Class B
misdemeanor, and a Class A misdemeanor for
a second or subsequent offense. (1973 c.227 §28]

616.994 Criminal penalty for open date
Iabeling law violations. Violation of any
provision of ORS 616.800 to 616.835 or of any
rule promulgated pursuant thereto is a Class
B misdemeanor. (1973 ¢173 §10]

CHAPTER 617

[Reserved for expansion]
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