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Uses of water not requiring water right
permit or certificate

Water right permit or certificate not re-
quired for egg incubation project under
salmon and trout enhancement program

Limited license to use surface water,
ground water or stored water

Request for right to use water under lim-
ited license; fee

Notice of filing of application to appropri-
ate water for hydroelectric purposes
Filing of application; curing defects; re-
cording

Approval for beneficial use; agreement au-
thorizing use of ditch for waste or seepage
water; proof of ability to construct project
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Reference of application to commission in
certain cases; hearing; order; policy; re-
ferral to Water Resources Director

Hearing on proposed use

Terms and conditions of approval; munici-
pal water supplies; release of stored water

Issuance of permit if ?plication approved;
contents of permit; effect; rejection of ap-
plication

Assignment of permit
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extension; survey; map

Federal permit; time for obtaining; can-
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ing work ]

Water right certificate; issuance; recorda-
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Cancellation of permit for failure of proof
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Acquisition of water rights for railway
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Determination of rights in several reser-
voirs or of critical ground water area in
same proceeding

Taking testimony; inspecting evidence;
contesting claim

Findings of fact and order of determi-
nation

Filing evidence, findings
nations; court proceedings
Conclusive adjudication
Issuing ground water right certificate

Ground water appurtenant; change in use,
place of use or point of appropyiation :

and determi-

Violation of terms of law or permit or
certificate; action by Water sources
Commission

Designation of critical ground water area;
notice

Rules designating critical ground water
area :

Filing rules designating critical ground
water area

Contested case proceeding to limit use of
ground water in critical ground water area

Voluntary agreements among ground wa-
ter users from same reservoir

(Water Well Constructors)
Water well constructor license; fees
Examination for license

Bond or letter of credit; landowner’s per-
mit and bond

Report of constructor before commencing
construction; fees

Water Resources Department Operating
Fund

Log of new or altered wells; furnishing
samples to Water Resources Commission

(Local Regulation)

Local regulation of wells and water well
constructors .

(Regulation of Ground Water Wells)
Pump tests; report; rules for waiver

Wasteful or defective wells; permanent
abandonment of old well

Regulation of controlling works of wells
and distribution of ground water

Powers of Water Resources Commission

Reinjection of geothermal fluids; rules and
standards; water pollution control facility
permit

Fees

Investigation of violation of ground water
laws; remedies for violation

Recording well information in deed records
Well identification number
Request for well identification number

Effect of failure to comply with ORS
537.788, 537.789 or 537.791

ORS 537.505 to 537.795 supplementary

Rules regarding low temperature
geothermal appropriations

SURVEYORS AND ENGINEERS

Rules for certification of surveyors and
engineers

Examination for certification of surveyors
and engineers; fees; revocation

Survey for issuance of water right certif-
icate '

WASTE, SPRING AND
SEEPAGE WATERS

Waste, spring and seepage waters; laws
governing

DIVERSION OF WATERS
FROM BASIN OF ORIGIN

Definitions; fiudings
AF lication proposing use of water outside
of basin of origin; contents

Processing of application; hearing; action
on application

Reservation of water in basin of origin
Diversion or appropriation of waters from

basin of origin without legislative consent
prohibited; terms of consent; exceptions

Application of provisions to waters forming
common boundary between states

Filing upon or condemnation of waters
without legislative permission prohibited
City of Walla Walla, Washington, may ap-
propriate, impound and divert certain wa-
ters from Mill Creek

Legislative consent; filing of certified copy;
appropriation rights and p ure

Suits to protect state interests; right of
redress to private persons

Domestic water supply district permitted
to divert water out of state; conditions

Vested rights protected

Out-of-state municipalities; acquisition of
Jand and water rights in Oregon

537801
537.803

537809
537810

537.830

537836

537.850

537.855

537870

PENALTIES
537990 Criminal penalties
537992 Civil penalti hedule of penalties

CROSS REFERENCES

Abandonment of water rights, 540.610 to 540.650

Administrative procedures and rules of state agencies,
183.310 to 183.550

Change in use of water, 540.505 to 540.578

Compliance with state water resources policy required,
536.300 to 536.400

Condemnation for drainage and irrigation purposes,
772.305, 772.310

Definitions for chapter, 536.007

Domestic water supply districts, Ch. 264

Environmental crimes, 468.920 to 468.963

Filling waters of state for dams or diversions not sub-

ject to fill permit requirements, 196.905 °

Fish protection measures; testing as condition for hy-
droelectric projects, 543.265

Goose Lake compacts, cooperation in, 536.420
Goose Lake Interstate Compact, 542.520
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Hydroelectric power development; policy; standards; ef-
fect of
543.255,

Hydroelectric project temporary fees, 1991 ¢.869 §11
Hydroelectric projects, Ch. 543

Klamath River Basin Compact, 542.610 to 542.630
Minimum stream flows, 536.235 and 536.325
Municipal water works, Ch. 225

Potable water suppliés, protection by formation of water
authorities, 450.675, 450.705

State Forester authorized to contract with governmental
bodies for protection and. development of water
supplies, 530.500

Withdrawal of certain waters from appropriation, Ch.
538, 536410 .

Withdrawa) of water involved in survey project, 542.040
537.120

Appropriation by drainage district, Ch. 547

Appropriation by people’s utility district, 261.325

Appropriation for power: projects, exclusive method,
543.110 .

Municipal use of unappropriated waters, 225.290, 225.300
L 537.130
Easements across tide and overflow lands, 274.040

rog:éegts; implementation, 543.015, 543.017,.
7 .

537.140, 537.130
Fees for application, 536.050
, §37.170
Rights prior to August 3, 1955, not affected, 536.580
537.190

Release of water from impoundment or diversion struc-
ture, 541.510 to 541.545

Special municipal water rights, Ch. 558
§37211
Exchange of water eligibility of permit holder, 540.533
) 537220
Change in use or transfer of water rights, Ch. 540
. 887230
Abandonment of water rights, 540.610 to 540.650
537410
Abandonment of water rights, 540.610 to 540.650 -
537.990

Arrest by watermaster for violations, 540.060
Penalties for wrongful use or waste of water, 540.990
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537.022

DEFINITIONS

537.010 Definition of “Water Rights
Act.” As used in this chapter, “Water Rights
Act” means and embraces ORS 536.050,
537.120, 537.130, 537.140 to 537.250, 537.390 to
537.400, 538.420, 540.010 to 540.120, 540.210 to
540.230, 540.310 to 540.430, 540.505 to 540.578
?&3’] 540.710 to 540.750. [Amended by 1985 c673

WATER USE REGISTRATION

(Registration of Water for Wetland,
Stream or Riparian Restoration
or Storm Water Management)

537.015 Findings. The Legislative As-
sembly finds that:

(1) It is desirable to encourage:

(a) Restoration or enhancement of
wetlands;

(b) Construction of stream and riparian
restoration or enhancement projects; and

'(¢) Storm water quality and quantity
projects.

(2) Often the restoration or enhancement
of wetlands, the construction of stream and
riparian restoration projects and manage-
ment of storm water quality and quantity in-
volve a wide variety of uses of the waters of
the state. [1993 c.654 §2]

537.017 Registration of water for
wetland, stream or riparian restoration
or storm water management. In accor-
dance with ORS 537.020 to 537.030, -any per-
son may register a water use that would
otherwise require a water right if the use is
for wetland, stream or riparian restoration
or storm water management, qualifies under
ORS 537.022 and does not injure existing
water rights. [1993 c.654 33

537.020 Application to register water
use; fees. (1) Except as provided in sub-
section (2) of this section, a person applying
to register a water use shall:

(a) Submit a completed notice of regis-
tration in conjunction with the application
for a permit under ORS 537.140. The notice
of registration shall be on forms provided by
the Water Resources Department and shall
require the applicant to list the name and
address of each adjacent property owner.

(b) Mail a copy of the completed notice
of registration and application to each adja-
cent property owner.

(c) Pay fees equivalent to the fees under
ORS 536.050 for an application for a permit
to appropriate water to be deposited in the
Water Resources Department Operating Ac-
count as described in ORS 536.050 (3).

(d) Provide a map indicating the location
of the water use that complies with require-
ments established by rule by the Water Re-
sources Commission. Except as provided in
subsection (3) of this section, the map need
not be prepared by a certified water right
examiner under ORS 537.798.

(e) Provide any other information the
commission may require by rule.

(2) Except as provided in subsection (3)
of this section, up to 10 reservoirs may be
included in an application under subsection
(1) of this section if all the reservoirs are
within the same ownership on contiguous
property and within the same drainage basin
as defined by the commission.

(3) A person may register a reservoir that
stores 9.2 acre-feet or more of water or in-
cludes a dam 10 feet or higher for wetland,
stream and riparian restoration or storm wa-
ter management if the use qualifies under
ORS 537.020 to 537.027. A person applyin% to
register a reservoir that stores 9.2 acre-feet
or more of water or includes a dam 10 feet
or higher shall:

(a) Submit a separate, completed notice
of registration and application for a permit
under ORS 537.140 for each reservoir;

(b) Pay fees equivalent to the fees paid
under ORS 536.050 for an application for a
permit to appropriate water to be degosit,ed
in the Water Resources Department Operat-
ing Account as described in ORS 536.050 (3);

(¢) Provide a map prepared by a certified
water right examiner under ORS 537.798; and

(d) Provide any other information the
<§:2]mmission may require by rule. [1993 c654

537.022 Eligibility requirements for
water use registration. (1) Wetlands resto-
ration projects that may be considered for
registration under ORS 537.020 to 537.027
include but are not limited to:

(a) Impounding surface water to create,
restore or enhance a wetland environment;

(b) Appropriating surface water to create,
re%tore or enhance a wetland environment;
an

(c) Appropriating ground water to main-
tain an existing wetland environment.

(2) Stream or riparian restoration pro-
‘ects that may be considered for re istration
under ORS 537.020 to 537.027 include but are
not limited to:

(a) The construction of off-channel reser-
voirs developed to provide water for livestock

and wildlife use outside of riparian areas in
order to protect or enhance a riparian area,

(b) Construction that diverts water into
a new channel; and
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(c) Diversion or spring development to
provide water for livestock and wil%life out-
side of riparian areas in order to protect or
enhance a riparian area.

(3) Storm water management projects
that may be registered under ORS 537.020 to
537.027 include but are not limited to:

(a) Landscaping or channeling that di-
rects runoff into small reservoirs, wetlands
or treatment facilities; and

(b) On-channel storm water treatment fa-
cilities that impound or slow water.

(4) The Water Resources Commission, by
rule, shall establish:

d(a) The criteria for qualifying projects;
an

(b) Standards for the expected results of
a qualifying project. (1993 c.654 §5)

537.025 Determination of injury to ex-
isting rights or public interest; consulta-
tion with affected agencies; notice of
registration application. (1) Upon receipt
of an application for registration, the depart-
ment shall determine whether the project
may result in injury to existing water rights
or the public interest.

(2) In consultation with the State De-
partment of Fish and Wildlife, Department
of Environmental Quality, State Department
of Agriculture, Division of State Lands, Eco-
nomic Development Department and any
other agency the department considers ap-
propriate, the department shall determine
whether the development proposed in an ap-
8lication for registration submitted under

RS 537.020 is reasonably expected to result
in wetland, stream and riparian restoration
or storm water management benefits.

(3) Notice of registration applications and
a description of the proposed project shall be
published in the department’s public notice
of water right apphcations. The public and
state agencies shall have 30 days to submit

written comments on the proposed project.
(1993 c.654 §6)

537.027 A}:Sroval of registration; ob-
Jjections; denial of registration. (1Xa) The
department shall issue the registration if:

(A) No written comments are received
that warrant further review, in the determi-
nation of the Water Resources Director;

(B) The agpropriate agencies under ORS
537.025 have been consulted; and

(C) The department determines that the
development is reasonably expected to result
in wet?and, stream and riparian restoration
or storm water management benefits.

(b) The registration shall serve as a pre-
liminary permit and shall contain all condj-

tions proposed to be included in the permit
issued under ORS 537.211.

(c) The department shall send a copy of
the registration to the applicant, any party
requesting a copy and to each inferested
state agency. The department shall include
notice of issuing the registration in the
weekly notice published by the department.

(2) Any objection to a registration shall
be submitted in writing to the department
within 60 days after the date the department
mails the registration. The department shall
handle any objection receivezr in the same
manner as objections received on a water
right application filed under ORS 537.140, in
accordance with any applicable rules of the
Water Resources Commission.

(3) If no objection is received, the de-
partment may presume that the registration
1s not opposed by any person or entity and
the department may issue a permit.

(4) If written comments are received that
the director determines warrant further re-
view, the director shall rescind the registra-
tion and the tper'mit application process shall
continue as for a water right permit submit-
ted under ORS 537.130.

(5) If the director denies registration, the
construction of facilities or use of water is
prohibited until the applicant successfully
completes the permit application process and
aG&eg%]it is issued under ORS 537.211. [1993
C.

537.030 Effect of registration; a pur-
tenance to location identified in registra-
tion. (1) Except as provided in ORS 537.027,
registration shall serve to authorize con-
struction of facilities and use of water until
a decision is made on the permit application
and shall establish as the priority date for
the registered use the date the re istration,
fee and map are first received by the depart-
ment.

(2) A registration is appurtenant to the

location identified in the registration, [1993
c.654 §8)

537.032 When registered project sub-
ject to regulation. A project registered un-
der ORS 537.027 shall be subject to
regulation by the commission if injury to a
water right with an earlier priority date oc-
curs as a result of the use registered under
ORS 537.027. (1993 c.654 §9)

Note: Section 10, chapter 654, Oregon Laws 1993,
provides:

Sec. 10. Any person who has a water right appli-
cation pending before the Water Resources Department
on the effective date of this 1993 Act [November 4, 1993]
for a use that qualifies for registration under section 5
of this 1993 Act [537.022] may request the department to
convert the application to the registration process es-
tablished under sections 2 to 9 of this 1993 Act [537.015
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537.095

to 537.032]. No additional fee shall be required for such
conversion. [1993 ¢.654 §10]

(Public Agency Water Use Registration)

537.040 Registration of water for road
construction, maintenance or recon-
struction; fee; annual renewal statement;
limitations. (1) In lieu of ap}())l ing for a
permit for a water right under K:?o 537.130,
a public agency having jurisdiction over
roads or highways may register a water use
for road and highway maintenance, con-
struction and reconstruction purposes.

(2) A public agency applying to register
a water use under subsection (1) of this sec-
tion shall:

(a) Submit a compléted application to
register the water use;

(b) Pay a fee of $300 to be deposited in
the Water Resources Department Operatin
Account in the manner described in OR
536.050 (3); .

(c) Provide a map indicating the general
locations of points of diversion;

(d) Identify the sources of surface water
or ground water to be used;

(e) Specify the maximum amount of water
to be used during a calendar year and during
any 24-hour period; and ‘

(f) If the public agency is withdrawing
water from a conveyance or storage facility
that is a perfected or certificated water
right:

(A) Identify the permit or certificate
nu(rinber of the conveyance or storage right;
an

(B) Provide written authorization from
the owner of the perfected or certificated
water right that allows the public agency to
use water from the conveyance or storage
facility.

(3) A use of water registered under sub:
section (1) of this section shall continue until
the public agency voluntarily withdraws the
registration. However, the public agency
shall submit an annual renewal statement
accompanied by an annual fee of $50 to be
deposited in the Water Resources Depart-
ment Operating Account to be used in the
manner described in ORS 536.050. The an-
nual renewal statement shall specify any
change in the map, the sources of water to
be gsed or maximum amount of water to be
used.

(4) The use of water registered under
subsection (1) of this section:

(a) Shall not have priority over any water
right exercised under a permit, water right
certificate, certificate of registration, order
of the Water Resources Commission or the

Water Resources Director and related court
decrees;

(b) Shall be subordinate to all other fu-
ture permitted or certificated rights; and

(c) Shall not exceed 50,000 gallons from
a single source during any 24-hour period.

(5) The commission may require a public
agency to cease withdrawal or diversion of
water at any time the director has reason to

believe the registered use is causing a sig-
nificant adverse impact upon:

(a) The affected watershed;

(b) Any other water user entitled to use
water under a permit issued under ORS
537.211 or 537.625 or a certificate issued un-
der ORS 537.250, 537.630 or 539.140; or

(¢) An in-stream water right established
under ORS 537.332 to 537.360.

(6) The commission may adopt rules to
implement this section. The commission
shall not require the map to be prepared ll?)g
23"7"%? right examiner certified under O

(7) As used in this section, “public
agency” means the State of Oregon, any
agency of the State of Oregon, a county, a
special road district of a county, a city, town,
incorporated municipality and any federal
agency that has jurisdiction over a roadway
in this state. [1993 ¢.705 §2]

GEOTHERMAL WELLS

537.090 Laws applicable to geothermal
wells. (1) The provisions of this chapter re-
lating to appropriation and water rights do
not apply to the production of fluid from a
well with a bottom hole temperature of at

least 250 degrees Fahrenheit.

(2) Production of fluids from a well with
a bottom hole temperature of at least 250
degrees Fahrenheit shall be regulated as a
geothermal resource under the applicable
sections of ORS chapter 522.

(3) If the bottom hole temperature of a
well that was initially less than 250 degrees
Fahrenheit increases to at least 250 degrees
Fahrenheit, the State Geologist and the Wa-
ter Resources Commission, after consulting
with the well owner, shall determine the
agency with re%iator responsibility for that
specific well. is determination shall be
documented in writing and shall supersede a
determination made under subsection (2) of
this section. [1981 c.589 §3; 1985 c.673 §21

637.095 Interference between
geothermal well and other water appro-
priation. If interference between an existing
geothermal well permitted under ORS chap-
ter 522 and an existing water agprogriation
permitted under this chapter is found by ei-
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ther the State Geologist or the Water Re-
sources Commission, the State Geologist and
the Water Resources Commission shall work
cooperatively to resolve the conflict and de-
velop a cooperative management program for
the area. In determining what action should
be 1taken, they shall consider the following
goals:

(1) Achieving the most beneficial use of
the water and heat resources;

(2) Allowing all existing users of the re-
sources to continue to use those resources to
the greatest extent possible; and

(3) Insuring that the public interest in
efficient use of water and heat resources is
protected. [1981 c.589 §10; 1985 c.673 §22]

WATER USE REPORTING

537.097 Verification of land ownership;
time limits; exception. (1) As the Water
Resources Commission updates its water
right and permit records with current land
ownership information from county records
or other sources, the commission shall re-
quest the person shown in those updated re-
cords to verify that the person owns the land
to which a water right or permit is
appurtenant.

(2) Any person receiving a request under
subsection (1) of this section shall return the
verification within 120 days.

(3) Except as provided in subsection (4)
of this section, the commission shall request
verification from all persons shown in up-
dated water right amf permit records on or
before July 1, 1992.

(4) If the commission considers verifica-
tion unnecessary for any water right per-
fected, transferred or adjudicated after fuly
16, 1987, the commission need not request

verification of that water right or permit.
(1987 c.649 §2]

537.099 Water use report from gov-
ernmental entity. (1) Except as provided in
subsection (3) of this section, any govern-
mental entity that holds a water right shall
submit an annual water use report to the
Water Resources Department. The report
shall include, but need not be limited to the
amount of water used by the governmental
entity, the Feriod of use and the categories
o{. t:leneﬁcia use to which the water is ap-
plied.

(2) As used in this section, “govern-
mental entity” includes any state or federal
agency, local government as defined in ORS
294.004, irrigation district formed under ORS
chapter 545 and a water control district
formed under ORS chapter 553.

(3) A governmental entity that acquires
land because of default in repayment of loans

or other debts owed to the state is not re-
quired to file an annual water use report
under this section. [1987 ¢.649 §3)

APPROPRIATION UNDER 1909 ACT;
IN-STREAM WATER RIGHTS

537.110 Public ownership of waters.
All water within the state from all sources
of water supply belongs to the public.

537.120 Right of appropriation; vested
rights protected. Subject to existing rights,
and except as otherwise provided in ORS
chapter 538, all waters within the state may
be appropriated for beneficial use, as pro-
vided in the Water Rights Act and not oth-
erwise; but nothing contained in the Water
Rights Act shall be so construed as to take
away or impair the vested right of any per-
son to any water or to the use of any water.

537.130 Permit to appropriate water
required; notification to owner of certain
land. (1) Except for a use exempted under
ORS 537.142 or under the registration system
set forth in ORS 537.132, any person intend-
ing to ac?uire the right to the beneficial use
of any of the surface waters of this state
shall, before beginning construction, enlarge-
ment or extension of any ditch, canal or
other distributing or controlling works, or
performing any work in connection with the
construction, or proposed appropriation,
make an application to the Water Resources
Commission for a permit to make the appro-
priation.

(2) Except for a use exempted under ORS
537.142 or under the registration system set
forth in ORS 537.132, no person shall use,
store or divert any waters until after the
commission issues a permit to appropriate
the waters.

(3) The Water Resources Commission
shall not issue a permit without notifying the
owner, as identified in the application, of any
land to be crossed by the proposed ditch, ca-
nal or other work as set forth in the appli-

cation filed pursuant to ORS 537.140.
[Amended by 1985 ¢.310 §3; 1985 c.673 §25; 1989 ¢.509 §3;
1991 ¢.370 §4)

537.131 Reclaimed water. As used in
ORS 537.132, 540.510 and 540.610, “reclaimed
water” means water that has been used for
municipal purposes and after such use has
been treated in a sewage treatment system
and that, as a result of treatment, is suitable
for a direct beneficial purpose or a controlled
élzaie that could not otherwise occur. 1991 c.370

Note: 537.131 was added to and made a part of
ORS chapter 537 by legislative action but was not added
to any smaller series therein. See Preface to Oregon
Revised Statutes for further explanation,
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537.132 Exemption from permit re-
quirement for reclaimed water. (1) The
provisions of ORS 537.130 requiring applica-
tion for a permit to appropriate water shall
not apply to the use of rec aimed water, if:

(a) The use of reclaimed water is author-
ized by the national pollutant discharge
elimination system or water pollution control
facilities permit issued pursuant to
468B.050;

(b) The Department of Environmental
Quality, in reviewing an ap lication for a
permit pursuant to ORS 468 .050, has con-
sulted with the State Department of Fish and
Wildlife on the impact to fish and wildlife to
determine that the application of reclaimed
water under ORS 537.130 to 537.132, 540.510
and 540.610 shall not have a significant neg-
ative impact on fish and wildlife; and

(¢) The Department of Environmental
Quality has determined the use of reclaimed
water is intended to improve the water qual-
ity of the receiving stream.

(2) Any person using or intending to use
reclaimed water shall file with the depart-
ment a reclaimed water registration form
setting forth the following:

(a) Name and mailing address of the reg-
istrant;

(b) The date the use of reclaimed water
is initiated;

(c) Source of reclaimed water supply, in-
cluding a description of the location of the
reclaimed water treatment facility and the
name and mailing address of the owner and
operator of the facility;

(d) Nature of the use of the reclaimed
water;

(e) Amount of reciaimed water used or
proposed to be used;

() Location and description of the ditch,
canal, pipeline or any other conduction fa-
cility used or to be used to transport the re-
claimed water from the treatment facility to
the place of use;

(g) A statement declaring the existence
of a written contract or agreement to provide
reclaimed water including the name and ad-
dress of the reclaimed water provider and the
date and terms of such contract or agree-
ment;

(h) A description of the season of use and
the place of use of the reclaimed water, and
any restrictions applicable to the use of the
reclaimed water; and

(i) If the reclaimed water is used in lieu
of using water under an existing water right,
the application, permit and certificate num-
ber of such right, or if the right is granted
pursuant to a decree of circuit court, the

volume and page number setting forth the
right.

(3) If a municipality has discharged waste
water into a natural watercourse for five or
more years, and the discharge represents
more than 50 percent of the total average
flow of the natural watercourse and if such
discharge would cease as a result of the use
of reclaimed water in accordance with the
provisions of ORS 540.510 (3) and this sec-
tion, the director of the department shall
notify any persons who, according to the de-
partment records, have a water right that
may be affected by the cessation of the dis-
charge by the municipality.

(4) If a person holding an affected water
right demonstrates to the department that
the cessation of discharge by the muni-
cipality substantially impairs the ability to
satisfy a water right, the person shall be en-
titled to a preference to the use of the re-
claimed water. However, the delivery of the
reclaimed water to the person claiming such
preference shall be accomplished through a
conveyance facility or channel other than a
natural watercourse.

(5) If a municipality has a less expensive
alternative for the disposal and distribution
of the reclaimed water, the municipality
shall not be obligated to incur expenses or
cost beyond the expenses or costs of such
alternative.

(6) The Water Resources Commission
shall adopt rules to implement the notice and
preference provisions and impairment evalu-
ation standards of this section. [1991 c.370 §3]

Note: 537.132 was added to and made a part of
ORS chapter 537 by legislative action but was not added

to any smaller series therein. See Preface to Oregon
Revised Statutes for further explanation.

537.133 Permittee’s right to enter on
forestland; notice. (1) A permittee may not
enter upon forestland adjacent to the point
of diversion designated in the permit until
such person provides notice to the landowner
of the permittee’s intention to enter upon
such property. The notice shall: ’

(a) Be in writing;
(b) Be mailed to the landowner 30 days

prior to the commencement of any con-
struction, maintenance or repair work; and

(c) Give a complete description of the lo-
cation and duration of the work project.

(2) If a permittee fails to provide the no-
tice requires in subsection (1) of this section,
the permittee shall not obtain any right to
continued use of the land without the ex-
press written consent of the landowner.

(3) For purposes of determining whether
a prescriptive easement or way of necessity
has been established under Oregon common
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law, unimproved or unenclosed forestlands
shall include commercial forestland parcels
larger than 20 acres. [1989 c.509 §5)

Note: 537.133 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 537 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation,

537.135 Permit uired to apgmpriate
water for recharging ground water
sources; minimum perennial stream flow
required for permit; exception. (1) The ap-
propriation of water for the purpose of re-
charging ground water basins or reservoirs
is declared to be for a beneficial purpose.
Permits for such appropriation may be
granted by the Water Resources Commission
on application made therefor. Any such ap-
plication shall substantia]lﬂ comply with
ORS 537.140 and shall be su ject to the pro-
visions of ORS 537.150 to 537.230, as are
other applications and permits to appropriate
water.

(2) Any person proposing to apply to a
beneficial use the water stored artificially in
any such ground water basin or reservoir
shall file an application for permit, to be
known as the secondary permit, in compli-
ance with the provisions of ORS 537.130,
537.140, 537.142 and 537.145 to 537.230. The
application shall refer to the artificially re-
charged ground water basin or reservoir as
a supply of water and shall include the writ-
ten consent of the holder of the recharge
Fermit or certificate to appropriate the arti-
icially recharged water.

(3) The Water Resources Commission
shall develop standards that an applicant
must meet before the commission approves a

permit to appropriate water for the purpose
of recharging ground water.

(4) Before issuing a permit for the pur-
pose of recharging ground water, the com-
mission shall determine, under ORS 537.170,
whether the proposed ground water recharge
project prejugicially atfects the public inter-
est.

(5) The Water Resources Commission
shall not issue a ground water recharge per-
mit unless the supplying stream has a mini-
mum perennial stream flow established for
the protection of aquatic and fish life. The
State Department of Fish and Wildlife may
waive this prerequisite if a minimum peren-
nial stream flow for protection of aquatic and
fish life is not required for the supplying
stream,

(6) Any permit issued under this section
shall be subject to cancellation for abandon-
ment as provided in ORS 540.610 to 540.650.
{1961 c.402 gl; 1985 ¢.673 §26; 1987 c.499 §1]

537.139 Failure to obtain authorization
for access to certain land. (1) No water

right is created or established if a permittee
fails to fully and accurately comgly with the
provisions of ORS 537.140 (1)Xa)K).

(2) Nothing in ORS 537.130, 537.133,
537.139, 537.140, 537.250, 772.305 and 772.310
requires the Water Resources Commission to
mediate or arbitrate a dispute between a
permittee and a landowner with respect to
the provisions of ORS 537.130, 537.133,
537.139, 537.140, 537.250, 772.305 and 772.310.
{1989 ¢.509 §8]

Note: 537.139 was added to and made a part of
537.110 to 537.330 by legislative action but wag not
added to any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation.

537.140 Application for permit; con-
tents; maps and drawings; quasi-
municipal use. (1)(a) Each application for-a
pl;armit to appropriate water shall set forth
the:

(A) Name and mailing address of the ap-
plicant;

(B) Source of water suppl including the
name and mailing address ofy any owner of
the land upon which the source of the water
supply is located;

(C) Nature and amount of the proposed
use;

(D) Location and description of the pro-
posed ditch, canal or other work, including
the name and mailin%address of the owner
of any lands crossed by the proposed ditch,
canal or other work;

(E) A statement declaring the existence
of written authorization or an easement per-
mitting access to land crossed by the pro-
posed ditch, canal or other work:

(F) Time within which it is proposed to
begin construction;

(G) Time reguired for completion of the
construction; an

(H) Time for the complete application of
the water to the proposed use.

(b) If for agricultural purposes, the a pli-
cation shall give the legal sugdivisions of the
land and the acreage to be irrigated, as near
as may be.

(c) Except as provided in subsection (2)
of this section, if for Kower purposes, the ap-
Blication shall give the nature of the works

y means of which the power is to be devel-
oped, the head and amount of water to be
utilized, and the uses to which the power is
to be applied.

(d) If for construction of a reservoir, the
application shall give the height of dam, the
capacity of the reservoir, and the uses to be
made of the impounded waters.

(e) If for municipal water supply, the ap-
plication shall give the present population to
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- be served, and, as near as may be, the future
requirements of the city.

(f) If for mining purposes, the application
shall give the nature of the mines to be
served, and the methods of supplying and
utilizing the water.

(2) Any person who has applied to the
Federal Energy Regulatory Commission for
a preliminary permit or an exemption from
licensing shall, at the same time, apply to
the Water Resources Commission for a per-
mit to appropriate water for a hydroelectric
project. An applicant for a permit to appro-
priate water for a new hydroelectric project
shall submit to the commission a comp{ete
copy of any application for the {)roject filed
with the Federal Energy Regulatory Com-
mission or other federal agency. If the copy
of the federal application is filed with the
commission at the same time it is filed with
the federal agency, at the commission’s dis-
cretion such copy may fulfill the require-
ments for an application under subsection (1)
of this section. '

(3) Each application shall be accompa-
nied by any map or drawing and all otger
data concerning the proposed project and the
applicant’s ability and intention to construct
the project, as may be prescribed by the Wa-
ter Resources Commission. The accompany-
ing data shall be considered a part of the
application.

(4) The map or drawing required to ac-
company the application shall be of sufficient
uality and scale to establish the location of
the proposed ?oint of diversion and the pro-
posed place of use identified to the nearest
quarter-quarter section, township and range.

(5) The map or drawing required under
subsection (4) of this section shall be suffi-
cient for preliminary review and rocessing
of an application by the Water Resources
Department. However, except as provided in
subsection (6) of this section, before the Wa-
ter Resources Commission may take final
action to approve an application or issue a
permit under ORS 537.211, the applicant
shall submit a map prepared by a water right
examiner certified under ORS 537.798.

(6) If the proposed use of the water is for
operation of a chemical process mine as de-
fined in ORS 517.953, the applicant shall
provide the information required under this
section as part of the consolidated applica-
tion under ORS 517.952 to 517.987.

(7) If an application proposed a quasi-
municipal use of water, but was amended af-
ter July 17, 1992, to propose other uses for
which a permit was issued before August 4,
1993, at the request of the permit holder, the
department shall reissue the permit to spec-
ify quasi-municipal use, if:

(a) The ?uantity of use, point of diversion
and place of use are not changed; and

(b) The permit holder and use qualify as
quasi-municipal, as defined by the commis-

sion. [Amended by 1985 ¢.673 §27; 1987 ¢.542 §5; 1989
c.5(9)9 g%,] 1991 ¢.735 §32; 1991 c.869 §6; 1993 ¢.557 81; 1993
¢.591

537.141 Uses of water not requiring
water right permit or certificate. (1) The
following water uses do not require a water
right permit under ORS 537.211 or a water
right certificate under ORS 537.250:

(a) Emergency fire-fighting uses;

(b) Water uses that divert water to water
tanks or troughs from a reservoir for a use
allowed under an existing water right permit .
or certificate for the reservoir;

" (c) Fish screens, fishways and fish by-
pass structures, as exempte by rule of the
commission; and

(d) Reservoirs that store less than 9.2
acre-feet of water or with dams less than 10
feet in height, that are located off-channel
and outside the immediate riparian areas,
that do not divert water from a natural
stream, lake or other on-channel source and
that were constructed before January 1, 1993.

(2) To qualify as an exempt water use
under this section, the user shall provide
written notice of the use to the Water Re-
sources Department on or before January 1,
1995. The notice shall be verified by the
owner of the reservoir and shall include a
map indicating the location of the reservoir,
the amount of water stored and the source
of the water used to fill the reservoir.

(3) By rule, the commission may require
any person or public agency diverting water
as described in subsection (1) of this section
to furnish information with regard to such
water and the use thereof.

(4) As used in this section, “off-channel”
means outside a natural waterway of
perceptible extent which, during average wa-
ter years, seasonally or continuously con-
tains moving water that flows o the
property owned by the applicant and has a
definite bed and banks which serve to con-
fine the water. “Off-channel” may include
the collection of storm water run-off, snow
melt or seepage which, during average water
years, does not flow through a defined chan-
nel and does not flow off the property owned
by the applicant. [1993 c.595 §3]

Note: 537.141 was added to and made a part of
ORS chapter 537 by legislative action but was not added
to any smaller series therein. See Preface to Oregon
Revised Statutes for further explanation.

537.142 Water right permit or certif-
jcate not required for egg incubation
project under salmon and trout enhance-
ment program. (1) No water right certif-
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icate or permit is required for the use of the
surface waters of this state if the water is to
be used for a salmon and trout enhancement
gro'ect certified by the State Department of

ish and Wildlife under ORS 496.430 to
496.460.

(2) The use of water for a salmon and
trout enhancement project under subsection
(1) of this section is a beneficial use and
such use shall be allowed on all the waters
of this state, whether or not the project is
located on waters of this state for which the
use is restricted pursuant to any of the fol-
lowing:

(a) A scenic waterway designation under
ORS 390.805 to 390.925.

(b) A statutory withdrawal from appro-
priation under ORS chapter 538.

(c) A program adopted by the Water Re-
sourcgs Commission under ORS 536.300 to
536.400.

(d) An administrative withdrawal from
appropriation by the Water Resources Direc-
tor or the Water Resources Commission.

(e) Any other statutory or administrative
restriction on the use of the waters.

(3) If the use of the waters of this state
under subsection (1) of this section conflicts
with the use of water under a permit issued
under ORS 537.240 or a use allowed under a
water right certificate issued under ORS
537.250, the use permitted under subsection

(1) of this section shall be subordinate. 11985
¢.310 §2; 1989 ¢.587 §21

537.143 Limited license to use surface
water, ground water or stored water. (1)
Notwithstanding the provisions of ORS
537.130, the Water Resources Commission
may establish by rule a procedure to allow a
person to obtain a limited license to use
gound water not otherwise exempt under

RS 537.545, stored water or surface water
for the following purposes after the person
complies with the notice provisions set forth
in ORS 537.144:

(a) Fire-fighting storage ponds under five
acre-feet and less than 10 feet high;

(b) Trucking water to be used for stock
watering;

(c) Road construction and maintenance;
(d) General construction;

(e) Initial filling of or testing of waste
water lagoons for leakage;

(f) Stock ponds under five acre-feet and
less than 10 feet high;

(g) Forestland and rangeland manage-
ment; or

(h) Increasing flows to assist in fish mi-
gration and passage.

(2) The use of water under a limited li-
cense under subsection (1) of this section
shall not have priority over any water right
exercised accorcfing to a permit or certificate
and shall be subordinate to all other permit-
ted uses. The commission may revoke the
right to use of water acquired under a lim-
ited license pursuant to subsection (1) of this
section at any time if the use may harm:

(a) Any other water user;
(b) A minimum perennial streamflow; or
(¢) An in-stream water right.

(3) The commission may issue a limited
license for a period of up to one year. How-
ever, the limited license shall not authorize
the use of water for more than 180 days
during a one-year period. The licensee shall

ive notice to the department at least 15

ays in advance of using the water under the
limited license and shall maintain a record
of use. During the period of the limited li-
cense, the record of use shall be available for
review by the department upon request.

(4) Nothing in this section is intended to
prohibit any person from obtaining a water
right certificate under ORS 537.250 or
537.630 for any use set forth in subsection (1)
of this section. (1989 c.933 §2; 1993 c.595 §1]

537.144 Request for right to use water
under limited license; fee. (1) Any person
requesting the right to use water under a
limited license un%er ORS 537.143 shall no-
tify the Water Resources Commission on a
form provided by the commission.

(2) The notification required under sub-
section (1) of this section shall be accompa-
nied by the fee established by rule by the
commission.

(3) The commission shall notify the per-
son whether the commission grants the [im-
ited license. [1989 933 §3]

537.145 Notice of filing of application
to appropriate water for hydroelectric
pugposes. (1) Whenever an application is
made for a permit to appropriate water for
hydroelectric purposes, the Water Resources
Commission shall give written notice of the
filing of the application to the owner of any
land that is:

(a) Adjacent to any portion of the stream
in which the quantity of water will be de-
creased by the project; or

(b) Adjacent to the site of the proposed
hydroelectric project.

(2) The commission shall also publish no-
tice of the application once each week for at
least four successive’ weeks and for such fur-
ther time, if any, as the commission shall
determine, in a newspaper of general circu-
lation in each county in which the project
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covered by the application is located. [1985
¢.569 §22]

537.150 Filing of application; curing
defects; recording. Upon receipt of an ap-
plication the Water Resources Commission
shall indorse on the application the date of
its receipt and keep a record of the same. If,
upon examination, the application is found to
be defective, -or to lack satisfactory proof of
the applicant’s ability. to finance and con-
struct the proposed project or of the appli-
cant’s intention in good faith to construct it
with due diligence, the cxilt;partment shall re-
quest the appropriate i ormation or shall
return the application for correction or com-

letion or for the supplying of such proof.

e date of, and reasons for, the return shall

be indorsed thereon and made a record in the
Water Resources Department.

(2) No application shall lose its priority
of. ﬁlini on account of such defects, provided
acceptable data, proofs, maps, other appro-
priate information and drawings are filed in
the Water Resources Department within 30
days from date of return to the applicant, or
such further time, not exceeding one year,
as may be given by the commission. All ap-
plications which comply with the provisions
of law shall be recorded in a suitable book
kegt for that purpose. [Amended by 1985 c.673 §28;
1993 ¢.557 §21

'537.160 Ap&roval for beneficial use;
agreement authorizing use of ditch for
waste or seepage water; proof of ability
to construct project requared. (1) Subject
to the provisions of subsections (2) and (3)
of this section, and of ORS 537.170 to
537.190, the Water Resources Commission
shall approve all applications made in proper
form which contemplate the application -of
water to a beneficial use, unless the proposed
use conflicts with existing rights.

(2) The Water Resources Commission
may not approve an application for a permit
to appropriate waste or seepage water, which
is to be carried through an existing ditch or
canal not owned wholly by the applicant un-
til the applicant files with the commission an
agreement between the applicant and ‘' the
owner of the ditch or canal, authorizing its
use by the applicant to carry the water.

(3) The commission shall reject every ap-
plication for a permit to appropriate water in
excess of a flow of 10 cubic feet per second,
if the applicant fails, after 30 days’ notice
and demand from the commission, to furnish
proof satisfactory to the commission of the
applicant’s ability to construct the proposed
project, and of the applicant’s intention in
. good faith to construct it with due diligence.

(4) The commission shall reject every ap-
plication for a permit to appropriate water to

develop hydroelectric power if the commis-
sion finds that the proposed project does not
comply with the standards set forth in ORS
543.017 or rules adopted by the commission

under ORS 543.017. [Amended by 1985 c.569 §18;
1985 ¢.673 §197)

537.170 Reference of application to
commission in certain cases; hearing; or-
der; policy; referral to Water Resources
Director. (1) If, in the judgment of the Wa-
ter Resources Commission, the proposed use
may prejudicially affect the public interest,
or is to develop hydroelectric power in ex-
cess of 100 theoretical horsepower, the com-
mission shall hold a public hearing on the
application on proper notice to the applicant
and to anyone objecting to the proposed use.

(2) If applicable, an application to appro-
priate water for the generation of electricity
submitted under ORS 537.140 shall be in-
cluded in the consolidated review and
hearings process under ORS 543.255.

(3) If, in the opinion of the commission,
sufficient information is not available to en-
able the commission to determine whether
or not the proposed use would impair or be
detrimental to the public interest, the com-
mission may enter an interim order continu-
ing the hearing for a period not to exceed
three years, unless extended by the commis-
sion, to afford all interested persons an op-
portunity to complete investigations to
obtain the required information. The interim
order may specify in particular the informa-
tion required for the commission’s determi-
nation.

(4) If, after the hearing, the commission
determines that the proposed use does not
comply with the stangar s set forth in ORS
543.017 or rules adopted by the commission
under ORS 543.017 or would otherwise im-
pair or be detrimental to the public interest,
the commission shall enter an order rejecting
the application or requiring its modification
to conform to the public interest, to the end
that the highest public benefit may result
from the use to which the water is applied.
If, after the hearing, the commission eter-
mines that the proposed use would not im-
pair or be detrimental to the public interest,
the commission -shall enter an order approv-
ing the application. An order approving an
application or requiring its modification may
set forth any of the provisions or restrictions
to be included in the permit concerning the
use, control and management of the water to
be appropriated for the project, including,
but not limited to, a specification of reservoir
operation and minimum releases to protect
the public interest.

(5) In determining whether the proposed
use would impair or be detrinmiental to the
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public interest, the Water Resources Com-
mission shall consider:

(a) Conserving the highest use of the
water for all purposes, including irrigation,
domestic use, municipal water supply, power
development, public recreation, protection of
commercial and game fishing and wildlife,
fire protection, mining, industrial purposes,
navigation, scenic attraction or any other
beneficial use to which the water may be
applied for which it may have a special value
to the public.

(b) The maximum economic development
of the waters involved.

(¢) The control of the waters of this state
for all beneficial J;urposes, including drain-
age, sanitation and flood control.

(d) The amount of waters available for
appropriation for beneficial use.

(e) The prevention of wasteful, uneco-
nomic, impracticable or unreasonable use of
the waters involved.

(f) All vested and inchoate rights to the
waters of this state or to the use of the wa-
ters of this state, and the means necessary
to protect such rights.

(g) The state water resources policy for-
mulated under ORS 536.295 to 536.350 and
537.505 to 537.525.

(6) After the commission enters an order
under subsection (4) of this section, the ap-
lication for a permit shall be referred to the
ater Resources Director for further pro-

ceedings consistent with the order. [Amended
by 1955 ¢.707 §36; 1961 ¢.224 §12; 1963 ¢.378 §1; 1975 c.581
§26; 1985 c.569 §19; 1985 c.673 §301

537.180 Hearing on proposed use.

enever, in the opinion of the Water Re-
sources Commission, a hearing is necessary
to determine whether the proposed use de-
scribed in an application will conflict with
existing rights or be prejudicial to the public
interest, the commission shall conduct the
hearing according to the provisions for a
contested case hearing under ORS 183.310 to
183.550. [Amended by 1971 ¢.734 §78; 1985 ¢.673 §31]

537.185 [1971 ¢.734 §80; repealed by 1985 c.673 §185)

537.190 Terms and conditions of ap-
proval; municipal water su plies; release
of stored water. (1) The Water Resources
Commission may approve an application for
less water than applied for, or upon terms,
limitations and conditions necessary for the
protection of the public interest, including
terms, limitations and conditions relating to
the release of water from an impoundment
or diversion structure necessary to prevent
rapid fluctuation in the stream level below
the structure which may create a hazard to
life or property, if there exists substantial
reason therefor. In any event the commission

shall not approve an application for more
water than can be applied to a beneficial use.

(2) The commission may approve an ap-
plication for a municipal water supply to the
exclusion of all subsequent appro riations, if
the exigencies of the case demancf

(3) When conditions beyond the control
of the owner or operator of an impoundment
or diversion structure, to which terms, limi-
tations and conditions made as provided in
subsection (1) of this section relate, threaten
the safety of the structure and the release
of water from the structure contrary to such
terms, limitations and conditions is or may
be necessary to remove the threat:

(a) The terms, limitations and conditions
shall not apply to such release of water.

(b) The owner, operator or person in im-
mediate charge of the structure shall imme-
diately notify the Water Resources
Department by telegraph or telephone of the
situation.

(c) The owner, operator or person in im-
mediate charge of tlge structure shall imme-
diately notify, to the best of the person’s
ability, those persons whose life or property
may be threatened b§¥3 the release of water.

(Amended by 1959 c.624 subsection (3) enacted as
1959 c.624 §5; 1985 ¢.673 §32)

537.200 [Amended by 1955 c.707 §37, repealed by
1971 ¢.734 §21)

537210 [Repealed by 1981 c.61 §1 (537.211 enacted
in lieu of 537.210)}

537211 Issuance of permit if applica-
tion approved; contents of permit; effect;
rejection of application. (1) The approval
of an application referred to in ORS 537.140
or 537.400 shall be set forth in a water right
permit issued by the Water Resources Com-
mission. The permit shall s ecify the details
of the authorized use and shall set forth any
terms, limitations and conditions as the
commission considers appropriate including
but not limited to any a plicable condition
required under ORS 537.589. A copy of the

ermit shall be filed as a public record in the

ater Resources Department. The permit
shall be mailed to the applicant, and upon
receipt of the permit the permittee may pro-
ceed with the construction of the necessary
works and may take all action required to
apply the water to the designated beneficial
use and to perfect the proposed appropri-
ation.

(2) If an application referred to in ORS
537.140 or 537.400 is rejected, the commission
shall enter a written order setting forth the
reasons for the rejection. The applicant shall
take no action towards construction of the
works or use of the water. The commission
shall mail a copy of the order to the appli-
cant.
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(3) If the use of water under the permit
is for operation of a chemical process mine
as defined in ORS 517.953:

(a) Review of the application and ap-
proval or denial of the application shall be
coordinated with the consolidated application
process under ORS 517.952 to 517.987. How-
ever, such review and approval or denial
shall take into consideration all policy con-
siderations for the appropriation of water as
2?31;6 forth in this chapter and ORS chapter

(b) The permit may be issued for explo-
ration under ORS 517.702 to 517.740, but the
permit shall be conditioned on the appli-
cant’s compliance with the consolidated ap-
plication process.

(c) The permit shall include a condition
that additional conditions may be added to
the use of water when a water right certif-
jcate is issued, or when the use of water is
changed pursuant to ORS 540.520 and 540.530

to use for a chemical process mine operation.
[1981 c.61 §2 (enacted in Lieu of 537.210); 1985 ¢.392 §10;
1985 c.673 §33; 1991 c.735 §33] .

537.220 Assignment of permit. Any
ermit or license to appropriate water may
e assigned, subject to the conditions of the

germit, but no such assignment shall be
inding, except upon the parties to the as-
signment, unless$ filed for record in the Wa-
ter Resources Department. [Amended by 1985
c.673 §34]

537.230 Time for beginning and com-
leting work; extension; survey; map. (1)
xcept as provided in ORS 537.240 or under

an application by a municipal corporation for
municipal uses or gurposes, actual con-
struction work shall begin within one year
from the date of approval of the application.
The construction of any proposed irrigation
or other work shall be prosecuted with rea-
sonable diligence and be completed within a
reasonable time, as fixed in the permit by the
Water Resources Commission, not to exceed
five years from the date of approval.

(2) Except as provided in ORS 537.240,
the commission, for good cause shown, shall
order and allow an extension of time, in-
cluding an extension beyond the five-year
limit established in subsection (1) of this
section within which irrigation or other
works shall be completed or the right per-
fected. In determining the extension, the
commission shall give due weight to the
E:so)nsiderations described under ORS 539.010

(3) Upon completion of beneficial use as
required under subsection (1) of this section,
the permittee shall hire a water right exam-
iner certified under ORS 537.798 to survey
the appropriation. Within one year after ap-

eneficial use date allowed in the permit, the
ermittee shall submit a map of the survey
as required by the Water Resources Depart-
ment, which shall accompany the request for
a water right certificate submitted to the

commission under ORS 537.250. [Amended by
1985 c.617 §1; 1985 c.673 §201; 1987 c.542 §4]

537240 Federal permit; time for ob-
taining; cancellation; time for beginning
and completing work. (1) In ané case
where a permit from the Federal Energy
Regulatory Commission is or shall be re-
quired in connection with the development
of the aﬂplicant's proposed project, the ap-
plicant shall make application for the neces-
sary federal fpermit or license within six
months, or, if the applicant is a municipal
corporation, within 10 years, from the date
of filing application for appropriation of wa-
ter with the Water Resources Commission.

(2) Upon failure of the applicant to file
with the commission, within 30 days after
the expiration of the period above prescribed,
satisfactory proof that application for the
federal permit or license has been duly made,
the application to appropriate water shall be
terminated and become void.

(3) Where the application for the neces-
sary permit or license from the Federal En-
ergy Regulatory Commission is finally
rejected or disallowed, or if after being

anted, the permit or license is revoked or .
orfeited because of failure to begin or carry
on the construction work when and as re-
quired by the permit or license, then the
commission shall, upon the filing in the Wa-
ter Resources Department of satisfactory
proof of such fact, revoke and cancel any
permit issued by the commission for appro-
priation of water for use in the project for
which the federal permit or license was re-
quired.

(4) In case of any permit issued for the
appropriation of water for the utilization of
which a permit or license from the Federal
Energy Regulatory Commission is necessary,
the time to be allowed for the beginning and
completion of construction under the permit
from the commission shall be made to con:
form to the time fixed for such beginning and
completion in the permit or license, and in
any extension thereof, issued for the project
by the Federal Energy Regulatory Commis-
sion. [Amended by 1985 c.673 §36]

537.250 Water right certificate; issu-
ance; recordation; duration of rights;
date of accrual. (1) After the Water Re-
sources Commission has received a request
for issuance of a water right certificate ac-
companied bi the survey required under ORS
537.230 (3) that shows, to &le satisfaction of
the commission, that an appropriation has

glication of water to a beneficial use or the
P
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been perfected in accordance with the pro-
visions of the Water Rights Act, the com-
mission shall issue to the applicant a
certificate of the same character as that de-
scribed in ORS 539.140. The certificate shall
be recorded and transmitted to the applicant
as provided in that section.

(2) Rights to the use of water ac&uired
under the provisions of the Water ights
Act, as set forth in a certificate issued under
subsection (1) of this section, shall continue
in the owner thereof so long as the water
shall be applied to a beneficial use under and
in accordance with the terms of the certif-
icate, subject only to loss:

(a) By nonuse as specified and provided
in ORS 540.610;

(b) As provided in ORS 537.297; or

(¢c) By failure to fully and accurately
co)r(n};(l )with the provisions of ORS 537.140
(1)(a)(E).

(3) The right acquired by an appropri-
ation shall date from the filing of the appli-

cation with the commission. [Amended by 1985
¢.392 §11; 1985 c.673 §191; 1987 c.542 §6; 1989 ¢.509 §6]

537.260 Cancellation of permit for fail-
ure of proof of completion of appropri-
ation; 1issuance of limited certificate;
contest of issuance of certificate; excep-
tion for municipalities. (1) Except as pro-
vided under subsection (4) of this section for
a permit issued to a municipality, whenever
the time within which any appropriation un-
der a germit should have been perfected has
exg:'re and the owner of the permit fails or
refuses within three months thereafter to
submit to the Water Resources Commission
proof of completion of the appropriation as
required by ORS 537.230 and 537.250, the
commission may, after 60 days’ notice by
registered mail or by certified mail with re-
turn receipt, order the cancellation of the
Fermit. The cancellation shall have the same
orce and effect as cancellation of a permit
in the proceedings provided for in ORS
537.410 to 537.450.

(2) The commission may determine the
extent to which an appropriation has been
perfected under any permit at the time of
submission of final proof provided for in ORS
537.250, and shall limit the certificate pro-
vided for in that section to a description of
such appropriation as has been actually per-
fected to the extent that the water applied
for has been actually applied to the benefi-
cial use contemplated in the permit.

(3) Any person owning an application,
permit or water right certificate subsequent
in priority may jointly or severally contest
before the commission the issuance of the
water right certificate at any time before it

has issued, and after the time has expired for
the completion of the appropriation under
the permit, or within three months after is-
suance of the certificate. The contest shall
be brought upon application made, and hear-
ing shall be had in the same manner and af-
ter notice as provided in ORS 537.420 for
proceedings for cancellation of permits. The
commission, in a final order, may cancel the
permit or determine the extent to which the
appropriation claimed thereunder has been
perfected, and issue a water right certificate
accordingly, or if a certificate has been is-
sued, in the case of a contest within three
months after its issuance, the commission
may cancel the water right certificate, or af-
firm its issuance, and if the water right cer-
tificate in such case is canceled, the permit
upon which it is based shall also be canceled.

(4) A municipality may partially perfect
not less than 25 percent o}) the water au-
thorized by its permit without loss of priority
or cancellation of the municipality’s permit
under this section. If a municipality defers
perfection of its water right under this sec-
tion, the commission shalFissue a certificate
under ORS 537.250 only for the amount per-
fected. Upon perfection of the deferred
amount, the municipality shall request a wa-
ter right certificate for the remaining portion
of the water applied for in the original per-
mit application. As used in this section,
“municipality” includes a city, a port formed
under ORS 777.005 to 777.725 and 777.915 to
777953, a domestic water supply district
formed under ORS chapter 264 or a water

authority formed under ORS chaaapter 450.
[Amended by 1983 ¢.740 §211; 1985 c.673 § ; 1989 ¢.707
§2; 1991 c.249 §43; 1993 ¢.577 §35)

6537.270 Conclusiveness of certificate.
A water right certificate issued in accor-
dance with the provisions of ORS 537.250
which, after the expiration of three months
from the date it is.issued, has not been con-
tested and canceled in the manner provided
in ORS 537.260, and a water right certificate,
when issued under ORS 539.140, shall be
conclusive evidence of the priority and ex-
tent of the appropriation therein described in
any proceeding in any court or tribunal of
the state, except in those cases where the
rights of appropriation thereby described
have been abandoned subsequent to issuance
of the certificate.

537280 [Renumbered 537.335)

537.282 Definition of “municipal appli-
cant.” As used in ORS 537.282 to 537.299,
“municipal applicant” means any municipal
corporation or district as defined in ORS
543.655 that has applied for a permit to ap-
gropriate water for the purpose of generating

ydroelectric power under the provisions of
this chapter, or that has been accorded any
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right or preference under ORS 543.260,
543.270 or 543.610. [1985 c.392 §2]

537.285 Munici applicant may de-
velop hydroelectric project jointly with
private person; restrictions. A municipal
applicant may contract with a private person
for the purpose of generating hydroeqectric
power. The municipal applicant shall retain
sufficient benefit and interest in, and control
of a joint project as necessary for the project
to be considered a municipal project. A mu-
nicipal applicant and a private person devel-
oping a joint project under this chapter must
comply with the rules adopted by the Water
Resources Commission under ORS 537.287.
1985 ¢.392 §3]

537.287 Rules for joint project of mu-
nicipal applicant and private person. The
Water Resources Commission shall establish
rules necessary to carry out the provisions
of ORS 537.285. The rules shall include the
amount of control over and interest in a
joint project a municipal applicant must re-
tain in order to receive the benefit of the
municipal preference and proceed under the
municipal application process set forth in
this chapter. [1985 ¢.392 §4)

537.289 Conditions to be imposed on
permit of municipal corporation or dis-
trict. (1) Whenever the Water Resources
Commission issues a permit under ORS
537.211 allowing a municipal corporation or
district, as defined in ORS 543.655, to appro-
priate water for the purpose of generating
hydroelectric power, the commission shall
impose the following conditions on the per-
mit, in addition to any other term, limitation
or condition imposed under ORS 537.211:

(a) That the permit may not be assigned
to any nonmunicipal entity so as to result in
a loss of ownership of the permit by a mu-
nicipal corporation or district. -

(b) That the holder of the permit must
remain qualified as a municipal applicant
under ORS 537.285 and 537.287. If the mu-
nicipal corporation or district proposes to
generate hydroelectric power jointly with a
nonmunicipal entity, that any proposed
changes in the agreement between the mu-
nicipal corporation and the nonmunicipal
entity must be reviewed by the Water Re-
~ sources Commission to determine whether or
not the permittee remains qualified as a mu-
nicipal applicant.

(2) If the commission determines that a
permittee no longer qualifies as a municipal
applicant, the commission shall notify the
permittee and any nonmunicipal entity de-
veloping a project with the permittee that
the parties have 90 days to amend their joint
relationship to continue qualifying as a mu-

nicipal corporation or district. [1985 ¢392 §5;
1985 ¢.673 §186]

537.290 [Renumbered 537.340]

537.292 Conditions to be imposed on
certificate of municipal corporation or
district. (1) Whenever the Water Resources
Commission issues a certificate under ORS
537.250 granting a municipal corporation or
district as defined in ORS 543.655 the right
to appropriate water for the purpose of gen-
erating hydroelectric power, the commission
shall impose the following conditions on the
certificate, in addition to any other term,
giép?igat(;)ion or condition imposed under ORS

250:

(a) That the water right may not be as-
signed to any nonmunicipal entity so as to
result in a loss of ownership of the certif-
jcate by the municipal corporation or dis-
trict. .

(b) That the holder of the water right
certificate must remain qualified as a munic-
ipal applicant under ORS 537.285 and
537.287. If the municipal corporation or dis-
trict is generating the hydroelectric power
jointly with a nonmunicipal entity, that any
proposed changes in the agreement between
the municipal corporation and the nonmu-
nicipal entity must be reviewed by the Water
Resources Commission to determine whether
or not the owner of the certificate remains
qualified as a municipal applicant.

(2) If the commission determines that an
owner of a certificate no longer qualifies as
a municipal applicant, the commission shall
notify the owner of the certificate and any
nonmunicipal entity developing or operating
the project jointly with the owner that the
parties have 90 days to amend their joint
agreement in a manner that allows the par-
ties to continue to qualify as a municipal
<§:i)8r7 oration or district. (1985 ¢392 §6; 1985 c.673

537.295 Cancellation of permit when
holder fails to continue to qualify as mu-
nicipal applicant. (1) If the holder of a per-
mit to appropriate water for hydroelectric
purposes under this chapter fails, after re-
ceiving notice under ORS 537.289 (2), to
amend the joint agreement so the holder
continues to qualify as a municipal applicant,
or if the holder of the permit has assigned
ownership of the permit to an entity other
than a municipal corporation or district, the
Water Resources Commission shall initiate
proceedings to cancel the permit.

(2) A proceeding to cancel a permit under
subsection (1) of this section shall be con-
ducted according to the provisions - under
ORS 183.310 to 183.550 for a contested case
hearing. (1985 ¢392 §7; 1985 c.673 §188]
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537297 Cancellation of water right
certificate when holder fails to continue
to qualify as municipal applicant. (1) If
the owner of a certificate to appropriate wa-
ter for hydroelectric purposes under this
chapter fails, after receiving notice under
ORS 537.289 (2), to amend the joint agree-
ment so the owner continues to qualify as a
municipal applicant, or if the holder of the
certificate has assigned ownership of the
certificate to an entity other than a munici-
pal corporation or district, the Water Re-
sources Commission shall initiate
proceedings to cancel the certificate.

(2) A proceeding to cancel a certificate
under subsection (1) of this section shall be
conducted according to the provisions under
ORS 183.310 to 183.550 for a contested case
hearing. (1985 c.392 §8; 1985 c.673 §189]

537.299 Consequences of cancellation
of permit or certificate if holder no
longer municipal a tﬁlicant; conditions .to
protect public h and welfare. (1) If
the Water Resources Commission cancels a
germit or certificate under ORS 537.295 or

37.297, the municipal applicant may apply
for a permit to appropriate water for hydro-
electric JJurgoses under this chapter, or the
private developer may apply for a hydroelec-
tric license under O chapter 543. How-
ever, the parties may not jointl ?ply for a
permit to appropriate water for {ly roelectric
purposes pursuant to ORS 537.285.

(2) When a permit or certificate is can-
celed under ORS 537.295 or 537.297, the can-
cellation order may include such conditions
and requirements as the commission deems
necessary for the public safety and welfare,
including but not limited to:

(a) Delay of the effective date of cancel-
lation until such time as another entity is
authorized to operate the facility under this
chapter or ORS chapter 543; or

(b) Provision for operation of the facility
during the period between cancellation and
issuance of a new permit, certificate or li-
cense. [1985 c.392 §9; 1985 ¢.673 §190]

537.300 [Subsection (2) enacted as 1961 c.187 §2; 1985
¢.673 §39; renumbered 537.345 and then 537.400 in 19871

537.310 Acquisition of water rights for
railway purposes; certificates. (1) Any
corporation organized for the construction,
maintenance or operation of any railway may
acquire, hold ancf appropriate to its use for
railway purposes any waters within the
state. The appropriation may be accom-
plished by the procedure provided by ORS
537.130 and 537.140 to 537.250. A railway
corporation may acquire by purchase, gift or
devise, or by condemnation as provicﬁ;d in
subsection (2) of this section, any water
rights owned by any person and the rights

of other persons affected by change of place
or character of use of the water rights. {)Jpon
acquisition of the water rights by the corpo-
ration the right shall be severed from the
land of the grantor and simultaneously
transferred and become appurtenant to the
operating property of the railwa corpo-
ration, without losing the priority of the wa-
ter right as originally esta lishec{

(2) Any such corporation may condemn
and apgropriate for railway operating pur-
poses the rights of any private appropriator
of waters within the state. The right of con-
demnation shall be exercised in the same
manner as other property is condemned and
aﬁpropriated for railway purposes; provided,
that no water right so condemned shall ex-
ceed two cubic feet per second.

(3) Upon satisfactory proof of the acqui-
sition of water rights by any such corpo-
ration through purchase, gift, devise or
condemnation, the Water Resources Commis-
sion shall issue to the corporation a certif-
icate of the same character as that described
in ORS 539.140, which shall be recorded and
transmitted to the corporation, as provided
in that section. All certificates of water
rights issued before May 29, 1925, by the
Board of Control or the Water Resources
Director to any such corporation shall be
sufficient in law to convey to the corporation
the water rights described in the certificates,
and such certificates shall be received in ev-
idence in all courts in this state. [Amended by
1985 ¢.673 §40]

537.320 Entry on land for survey pur-
goses, preliminary to appropriation and
iversion of waters. Any person may enter
upon any land for the purpose of locating a
goint of diversion of the water intended to
e appropriated, and upon any land lying be-
tween such point and the lower terminus of
the proposeg ditch, canal or flume of the
person, for the purpose of examining the
same and of locating and surveying the line
of such ditch, canal or flume, together with
the lines of necessary distributing ditches
and feeders, and to locate and determine the
site for reservoirs for storing water.

537.330 Disclosure required in real es-
tate transaction involving water right;
exception; delivery of available ermit,
order or certificate; effect of failure to
comply. (1) In any transaction for the con-
veyance of real estate that includes a water
right, the seller of the real estate shall, upon
accepting an offer to purchase that real es-
tate, also inform the purchaser in writing
whether any permit, transfer approval order
or certificate evidencing the water right is
available and that the seller will deliver any
permit, transfer approval order or certificate
to the purchaser at closing, if the permit,
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transfer approval order or certificate is
available.

(2) Upon closing and delivery of the in-
strument of conveyance in a real estate
transaction involving the transfer of a water
right, the seller. shall also deliver to the
purchaser evidence of any permit, transfer
atpproval order or certificate of water rights
if the permit, transfer approval order or cer-
tificate is available. In addition, the seller
shall notify the Water Resources Department
on a form prescribed by the department of:

(a) The real estate transaction; and

(b) The water right involved in the
transaction.

(3) The failure of a seller to comply with
the provisions of this section does not inval-
idate an instrument of conveyance executed
in the transaction.

(4) This section does not apply to any
transaction for the conveyance o? real estate
that includes a water right when the permit,
transfer approval order or certificate evi-
dencing the water right is held in the name
of a district or corporation formed pursuant
to ORS chapter 545, 547, 552, 553 or 554.

(5) As used in this section:

(a) “Certificate” means a certificate or
registration issued under ORS 537.250 (1),
537.585, 539.140 or 539.240.

(b) “Permit” means a permit issued under
ORS 537.211, 537.240 or 537.625.

(¢) “Transfer approval order” means an
order of the Water Resources Commission

issued ‘under ORS 540.520 or 540.530. [1979
¢.535 §4; 1981 c.448 §1; 1991 c.411 §1]

" IN-STREAM WATER RIGHTS

537.332 Definitions for ORS 537.332 to
537.360. As used in ORS 537.332 to 537.360:

(1) “In-stream” means within the natural
stream channel or lake bed or place where
water naturally flows or occurs.

(2) “In-stream water right” means a wa-
ter right held in trust by the Water Re-
sources Department for the benefit of the
people of the State of Oregon to maintain
water in-stream for public use. An in-stream
water right does not require a diversion or
any other means of physical control over the
water.

(3) “Public benefit” means a benefit that
accrues to the public at large rather than to
a person, a small group of persons or to a
private enterprise.

(4) “Public use” includes but is not lim-
ited to: -

(a) Recreation;

(b) Conservation, maintenance and en-
hancement of aquatic and fish life, wildlife,
fish and wildlife habitat and any other eco-
logical values;

(c) Pollution abatement, or
(d) Navigation. [1987 c.859 §2]

537.334 Findings. The people of the
State of Oregon find and declare that:

(1) Public uses are beneficial uses.

(2) The recognition of an in-stream water
right under ORS 537.336 to 537.348 shall not
diminish the Fublic’s rights in the ownership
and control of the waters of this state or the
public trust therein. The establishment of an
in-stream water right under the provisions
of ORS 537.332 to 537.360 shall not take
away or impair any permitted, certificated or
decreed right to any waters or to the use of
any waters vested prior to the date the in-
stream water right is established pursuant to
the provisions of ORS 537.332 to 537.360.
1987 ¢.859 §3)

1987]537335 (Formerly 537.280; renumbered 537.390 in

' 537.336 State agencies authorized to
request in-stream water rights. (1) The
State Department of Fish and Wildlife may
request the Water Resources Commission to
jssue water right certificates for in-stream
water rights on the waters of this state in
which there are public uses relating to the
conservation, maintenance and enhancement
of aquatic and fish life, wildlife and fish and
wild?ife habitat. The request shall be for the
quantity of water necessary to support those
Bublic uses as recommended by the State

epartment of Fish and Wildlife.

(2) The Department of Environmental
Quality may request the Water Resources
Commission to issue water right certificates
for in-stream water rights on the waters of
this state to protect and maintain water
quality standards established by the Envi-
ronmental Quality Commission under ORS
468B.048. The request shall be for the quan-
tity of water necessary for pollution abate-
ment as recommended by the Department of
Environmental Quality.

(3) The State Parks and Recreation De-
partment may request the Water Resources
Commission to issue water right certificates
for in-stream water rights on the waters of
this state in which there are public uses re-
lating to recreation and scenic attraction.
The request shall be for the quantity of wa-
ter necessary to support those public uses as
recommended by the State Parks and Recre-
ation Department. [1987 c.859 §4; 1989 ¢.904 §68]

537.338 Rules for state a%ﬁnc%request
for in-stream water right. The Water Re-
sources Commission by rule shall establish
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standards, criteria and procedures by which
a state agency included under ORS 537.336
may request an in-stream water right to be
issued under ORS 537.336. (1987 c.859 §5]

987]537.340 [Formerly 537.290; renumbered 537.395 in
1

537.341 Certificate for in-stream water
right. Subject to the provisions of ORS
537.343, the Water Resources Commission
shall issue a certificate for an in-stream wa-
ter rirght. The in-stream water right shall
date from the filing of the application with
the commission. The certificate shall be in
the name of the Water Resources Depart-
ment as trustee for the people of the gtate
of Oregon and shall be issued by the com-
mission according to the procedures estab-
lished under ORg 537.338. The commission
shall forward a copy of each certificate is-
sued under this section to the state agency
r(gg;lgg]ting the in-stream water right. [1987
C.

537.343 Hearing on request for in-
stream water right; order. (1) If in the
judgment of the Water Resources Commis-
sion, the issuance of a certificate for an in-
stream water right may impair or be
detrimental to the public interest, or upon
getition bg any person, the commission may

old a public hearing on the request received
under ORS 537.336.

(2) A hearing required under subsection
(1) of this section shall be conducted in ac-
cordance with ORS 537.170.

(3) After the public hearing under sub-
section (2) of this section, the commission
shall enter an order which may include any
condition the commission considers neces-
sary, but which is consistent with the intent
of ORS 537.332 to 537.360. The order may:

(a) Approve the in-stream water right for
the quantity of water requested;

(b) Approve the requested in-stream wa-
ter right for a lesser quantity of water; or

(c) Reject the requested in-stream water
right.

(4) If the commission reduces or rejects
the in-stream water right as requested, or
conditions the in-stream water right, the
commission shall include a statement of
findings that sets forth the basis for the re-
duction, rejection or conditions. The com-
mission shall be the final authority in
determining the level of in-stream flow nec-
essary to protect the public use.

(5) After the commission issues an order
approving an in-stream water right, the com-
mission shall issue a certificate for an in-
stream water right according to the
provisions of ORS 537.341. [1987 ¢.859 §7]

7]537.345 [Formerly 637.300; renumbered 537.400 in
198

537.346 Conversion of minimum per-
ennial streamflows to in-stream water
rights. All minimum perennial streamflows
established on any waters of this state before
September 27, 1987, shall be converted to in-
stream water rights after the Water Re-
sources Commission reviews the streamflows
and issues a certificate for an in-stream wa-
ter right in accordance with ORS 537.343
with the same priority date as the minimum
perennial streamflow. The provisions of ORS
936.325 shall not apply to a review conducted
under this section. (1987 ¢.859 §8

537.348 Purchase, lease or gift of wa-
ter right for conversion to in-stream wa-
ter right; priority dates. (1) Any person
mag purcf]ase or lease an existing water
right or portion thereof or accept a gift of an
existing water right or portion thereof for
conversion to an in-stream water right. Any
water right converted to an in-stream water
right under this section shall retain the pri-
ority date of the water right purchased,
leased or received as a gift. At the request
of the person the Water Resources Commis-
sion shall issue a new certificate for the in-
stream water right showing the original
rriority date of the purchased, gifted or
eased water right. A person who transfers a
water right by purchase, lease or
this subsection shall comply with the re-
quirements for the transfer of a water right
under ORS 540.505 to 540.578.

(2) Any person who has an existing water
right may lease the existing water right or
portion thereof for use as an in-stream water
right for a specified period- without the loss
of the original priority date. During the term
of such lease, the use of the water right as
an in-stream water right shall be considered
a beneficial use. [1987 c.859 §9]

537.350 Legal status of in-stream wa-
ter right. (1) After the Water Resources
Commission issues a certificate for an in-
stream water right under ORS 537.341 to
537.348, the in-stream water right shall have
the same legal status as any other water
right for which a certificate has been issued.

(2) An in-stream water right is not sub-
ject to cancellation under ORS 537.260 or
537.410 to 537.450 but an in-stream water
right may be canceled under ORS 540.610 to
540.650. {1987 859 §10)

537.352 Precedence of uses. Notwith-
standing any provision of ORS 537.332 to
537.343 and 537.350, the right to the use of
the waters of this state for a project for
multipurpose storage or municipal uses or b
a municipal applicant, as defined in ORg
537.282, for a hydroelectric project, shall

ift under
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take precedence over an in-stream water
right when the ¢ommission conducts a re-
view of the proposed project in accordance
with ORS 537.170. The precedence given un-
der this section shall not apply if the in-
stream water right was established pursuant
to ORS 537.346 or 537.348. [1987 c.859 §11]

537.354 In-stream water right subject
to emergency water shortage provisions.
An in-stream water right established under
the provisions of ORS 537.332 to 537.360 shall
be subject to the provisions of ORS 536.700
to 536.780. [1987 ¢859 §12]

537.8356 Request for reservation of un-
appropriated water for future economic
development. Any state agency may request
the Water Resources Commission to reserve
unappropriated water for future economic
development. [1987 c.859 §13]

537.358 Rules for reservation for fu-
ture economic develo%ment. The Water
Resources Commission shall adopt rules to
carry out the provisions of ORS 537.356. The
rules shall include a provision for a review
under ORS 537.170 to be conducted:

(1) At the time a reservation for future
economic development is made; and

(2) At the time the reserved water is ap-
plied to consumptive use or out-of-stream
use. [1987 c.859 §14]

537.360 Relationship between applica-
tion for in-stream water right and appli-
cation for certain hydroelectric permits.
If an application is pending under ORS
chapter 537 for a water right permit to use
water for hydroelectric purposes or under
ORS 543.010 to 543.620 for a hydroelectric
permit or license at the time the Water Re-
sources Commission receives an application
for an in-stream water right under ORS
537.336 for the same stream or reach of the
stream, the commission shall not take any
action on the application for an in-stream
water right until the commission issues a
final order approving or denying the pending
hydroelectric application. (1987 c.859 §15]

MISCELLANEOUS

537.390 Valuation of water rights. In
any valuation for rate-making purposes, or in
any proceeding for the acquisition of rights
to the use of water and the property used in
connection therewith, under any license or
statute of the United States or under the
laws of Oregon, no value shall be recognized
or allowed for such rights in excess of the
actual cost to the owner of perfecting them
in accordance with the provisions of the

Water Rights Act. [Formerly 537.280; and then
537.335)

ject to the provisions o

537.395 Public recapture of water
power rights and properties; no recapture
of other rights. &) y certificate issued
for power purposes to a person other than
the United States, or the State of Oregon or
any municipality thereof, shall provide that
after the expiration of 50 years from the
granting of the certificate or at the expira-
tion of any federal power license, and after
not less than two years’ notice in writing to
the holder of the certificate, the State of
Oregon, or any municipality thereof, may
take over the dams, plants and other struc-
tures, and all appurtenances thereto, which
have been constructed for the purpose of de-
voting to beneficial use the water rights
specified in the certificate. The taking over
shall be upon condition that before taking
possession the state or municipality shall pay
not to exceed the fair value of the pr(}perty
taken, plus such reasonable damages, if any,
to valuable, serviceable and dependent prop-
erty of the holder of the certificate, not
taken over, as may be caused b the
severance therefrom of the property taken.

(2) The fair value of the Froperty taken
and the severance damages, it any, shall be
determined by agreement between the holder
of the certificate and the state or muni-
cipality, or, in case they cannot agree, by
proceedings in equity instituted by the state
or municipality in_ the circuit court of the
county in which the largest portion of the
property is located.

(3) The right of the state or any muni-
cipality to take over, maintain and operate
any property which has devoted to beneficial
use water rights specified in the certificate,
b}y condemnation proceedings upon payment
of just compensation, is expressly reserved.

(4) The provision for the recapture of any
ri%hts other than for power purposes, as pro-
vided in this section, contained in any cer-
tificate issued before June 14, 1939, shall be
of no force and effect and may be canceled
from the records wherever recorded and a
new certificate issued with the recapture
clause eliminated. :

(5) The owner of any certificate issued
before June 14, 1939, for such rights may,
upon surrenderin%l the certificate, receive a
new certificate therefor issued under and

subject to the grovisions of this section.
[Formerly 537.290; and then 537.340]

537400 Reservoir permits. (1) All ap-
plications for reservoir permits shall be su
f ORS 537.130,
537.140, 537.142 and 537.145 to 537.240, ex-
cept that an enumeration of an lands pro-
posed to be irrigated under the Water Rights
Act shall not be required in the primary
permit. But the %arty proposing to apply to
a beneficial use the water stored in any such
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reservoir shall file an application for permit,
to be known as the secondary permit, in
compliance with the provisions of ORS
537.130, 537.140, 537.142 and 537.145 to
537.240. The application shall refer to the
reservoir for a supply of water and shall
show by documentary evidence that an
agreement has been entered into with the
owners of the reservoir for a sufficient in-
terest in the reservoir to impound enough
water for the purposes set fortK in the appli-
cation. When beneficial use has been com-
pleted and perfected under the secondary
permit, the Water Resources Commission
shall take the proof of the water user under
the permit. The final certificate of appropri-
ation shall refer to both the ditch descriged
in the secondary permit and the reservoir
described in the primary permit.

(2) Whenever application is made for
?ermit to store water in a reservoir or pond
or any beneficial use which does not con-
template future diversion of the stored water
except by livestock drinking from stock wa-
ter ponds, the extent of utilization thereof
may be included in the reservoir permit and
no secondary permit shall be required. How-
ever, in cases where water from a stream is
required to maintain a reservoir or pond by
replacing evaporation and seepage losses, or
is required to maintain suitable fresh water
conditions for the proposed use and to pre-
vent stagnation, the applicant for permit to
store water in such reservoir or pond shall
also file an application for permit to appro-
priate the waters of the stream.

(3) An application submitted to construct
a reservoir storing less than 9.2 acre-feet of
water or with a dam less than 10 feet in
height need not be accompanied by a ma
prepared by a water right examiner certifie
under OR§ 537.798 as required by ORS
537.140 (4). The map submitted with the ag-
Flication shall comply with standards estab-
ished by the commission. The survey
required under ORS 537.230 shall be prepared
y a water right examiner certified under
ORS 537.798 and shall be submitted to the
commission before the commission issues the

water 3ri§ht certificate. [Formerly 537.300; and
then 537.345; 1993 ¢.557 §3; 1993 ¢.595 §91

WATER STORAGE PERMITS
FOR RESERVOIRS IN EXISTENCE
ON OR BEFORE JANUARY 1, 1993

Note: Sections 4 to 8, chapter 595, Oregon Laws
1993, provide:

Seec. 4. (1) Before January 1, 1995, any person,
public agency, rural fire protection district formed pur-
suant to ORS 478.010 or forest protection district formed
pursuant to ORS 477.225 may request the Water Re-
sources Commission to issue a water storage permit
under ORS 537.211 for any reservoir in existence on or
before January 1, 1993, but not exempt under section 3

(1)(d) of this 1993 Act {537.141 (1Xd)). The person re-
questing a permit under this section shall: -

(a) Submit a completed application for a permit for
the water use;

(b) Pay fees equivalent to the fees required under
ORS 536.050 for a permit to appropriate water;

(c) Provide a map indicating the location of the
water use;

(d) Provide evidence that the water use meets the
requirements of section 5 of this 1993 Act; and

(e) Provide any other information the commission
may require by rule.

(2) Except as provided in subsection (3) of this
section:

(a) Up to 10 reservoirs may be included in a single
water storage permit request under subsection (1) of this
section if all of the reservoirs are within the same
ownership on contiguous property and within the same
drainage basin as defined by the Water Resources
Commission; or

(b) For a rural fire protection district formed pur-
suant to ORS 478.010 or a forest protection district
formed pursuant to ORS 477.225, up to 10 reservoirs may
be included in a single water storage permit request if
all of the reservoirs are:

(A) Within the boundaries of the rural fire pro-
tection district or forest protection district;

(B) Within the same drainage basin as defined by
the Water Resources Commission; and

(C) An element of the district’s fire protection sys-
tem.

(3) A person, rural fire protection district formed
pursuant to ORS 478.010 or forest protection district
formed pursuant to ORS 477.225 applying for a permit
for a reservoir that stores 9.2 acre-feet or more of water
or that has a dam 10 feet or more in height shall:

(a) Submit a separate completed request for a per-
mit for each reservoir;

(b) For each request, pay fees equivalent to the fees
required under ORS 536.050 for a permit to appropriate
water;

(c) Provide a map prepared by a water right ex-
aminer certified under ORS 537.798;

(d) Comply with the provisions of ORS 540.350 to
.390;

(e) Provide evidence that the water use meets the
requirements of section § of this 1993 Act; and

(f) Provide any other information the commission
may require by rule.

(4) All fees received under this section shall be de-
posited in the Water Resources Department Operating
Account as described in ORS 536.050 (3). [1993 ¢.595 §4)

Sec. 5. (1) A permit for a water use may be issued
pursuant to a request under section 4 of this 1993 Act
only if the use is for a reservoir in existence on Janu-
ary 1, 1993, and otherwise meets permit requirements.

(2) Applications for a permit under section 4 of this
1993 Act must be received by January 1, 1995. The ten-
tative priority date for an application received by Jan-
uary 1, 1995, shall be January 1, 1993.

(3) The commission shall adopt by rule the stan-
dard for the map required under section 4-(1) of this
1993 Act. Except as provided in section 4 (3) of this 1993
Act, the map need not be prepared by a water right
examiner certified under ORS 537.798.

-(4) Notwithstanding the requirement for a survey
set forth in ORS 537.230, no survey of the appropriation
i8 required for a reservoir storing less than 9.2 acre-feet
or with a dam less than 10 feet in height.
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_(5) A water right certificate under ORS 537.250 may
be issued in lieu of a permit if:

(a) The reservoir existed before January 1, 1993;

(b) The records of the Water Resources Department
provide satisfactory documentation to describe the lo-
cation and volume of storage;

(c) Modifications or alterations to the impoundment
structure are not required; and

(d) The commission determines under subsection (1)
of this section that a reservoir would qualify for issu-
ance of a permit. [1993 ¢.595 §5]

Sec. 6. Upon receipt of a request for a permit un-
der section 4 of this 1993 Act, the Water Resources
Commission shall determine whether the use meets the
requirements of sections 4 and 5 of this 1993 Act. A
reservoir included in a request submitted under section
4 of this 1993 Act may continue to store water while the
gg lication is reviewed by the commission. [1993 ¢.595

Seec. 7. (1) If the Water Resources Commission de-
termines a use meets the requirements of sections 4 and
5 of this 1993 Act, the request shall be approved and a
permit of the same character as that described in ORS
537.211 shall be issued to the applicant. The permit shall
carry the same protections and restrictions as any other
water right issued by the commission.

(2) A reservoir described in an application submit-
ted under section 4 of this 1993 Act shall be subject to
regulation by the commission if injury occurs to an-
other water right with a priority date earlier than Jan-
wary 1, 1993, as a result of a use described in the
application.

(3) A certificate described under ORS 537.250 issued
to a fire protection district formed pursuant to ORS
478.010 or a forest protection district formed pursuant
to ORS 477.225 for the use of maintaining a fire pro-
tection system shall be subject to loss of right as pro-
vided in ORS 540.610 if, for five consecutive years:

_ (a) The district does not have access to the reser-
voir; or

(b) Water is not stored in the reservoir.

(4) If the commission determines that the use does
not meet the requirements of sections 4 and § of this
1993 Act, the commission shall deny the request for a
permit under section 4 of this 1993 Act. (1993 €595 §7]

Sec. 8. (1) Except as provided in subsection (2) of
this section, upon submission of an application under
section 4 of this 1993 Act, the Water Resources Com-
mission shall not take any enforcement action relat:inﬁ
to the unlawful storage ofy water in a reservoir include
in the application.

o (2) The commission may take enforcement action
or:
_(a) Any violation of dam safety requirements; and

(b) Any violation of the regulatory requirements
of the commission under section 7 (2) of this 1993 Act.
[1993 ¢.595 §8]

CANCELLATION OF PERMIT
FOR APPROPRIATION

537.410 Failure to commence or com-
plete work, or to properly a ply water,
as grounds for cancellation o permit; ir-
rigation districts and municipalities ex-
cepted. (1) Whenever the owner of a ermit
to appropriate the public waters of Oregon
fails to commence actual construction work
within the time required by law, or having
commenced construction work as required by

- municipal uses or

law, fails or neglects to prosecute the con-
struction work with reasonable diligence, or
fails to complete the construction work
within the time required by law, or as fixed
in the permit, or within such further time as
may be allowed under ORS 537.230, or having
completed construction work, fails or neg-
lects to apply the water to beneficial use
within the time fixed in the permit, the Wa-
ter Resources Commission may cancel the
permit on the records in the Water Re-
sources Department as provided in ORS
537.410 to 537.450.

(2) However, permits issued by the com-
mission to irrigation districts for reclamation
purposes under the irrigation district laws of
this state, or to municipal corporations for
urposes, are not sulgtla,{:st

to cancellation under the provisions of
537.410 to 537.450. [Amended by 1985 c.673 §41]

537.420 Notice of hearing. Whenever a
permit holder fails to comply with the laws
of the state and the requirements of the per-
mit as to the commencement of work with
due diligence, completion of the work of
construction or the application of the water
for a beneficial use, ang the permit is subject
to cancellation as provided in ORS 537.410 to
537.450, the commission shall, not less than
30 nor more than 60 days prior to the hear-
ing provided for in ORS 537.445, notify each
person who, according to department records,
is the holder of a water right permit or cer-
tificate whose right may be injured by the
proposed cancellation. The notice shall re-
quire the holder of the permit to appear be-
fore the commission at the time and place
designated in the notice, and show cause
why the permit described in- the notice
should not be canceled for the reasons
therein specified. The notice shall contain a
brief statement of the grounds for cancella-
tion and shall be served in accordance with
ORS 183.415. [Amended by 1983 ¢.740 §212; 1985 c.673
§42; 1991 ¢.103 §1]

537430 [Repealed by 1971 ¢.734 §21]

537.440 Cancellation of permit; priori-
ties of other permits. If the decision of the
Water Resources Commission requires the
cancellation of a permit, then the commis-
sion shall at once cancel, or have canceled,
the permit. Thereafter the permit shall be of
no further force or effect, and shall not be
recognized or admitted as evidence of any
right or interest in or to the waters covered
by it in any proceeding in the courts or be-
fore other tribunals of the state. Permits
having subsequent priority shall upon such
cancellation have priority in the order of the
filing of the applications upon which subse-
quent permits are based, as if the canceled
permit, or the application upon which it was
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ased, had never existed.

b [Amended by 1985 ¢.673
§43]

537.445 Hearing upon proposal to can-
cel permit or appropriation; cancellation
suspended pending review. (1) If the Water
Resources
permit or appropriation under ORS 537.410
to 537.450, opportunity for hearing shall be
aggosrg(t)ad as provided in ORS 183.310 to
183.550.

(2) If a petition for review of an order
cancelinﬁ a germit or appropriation is filed
under ORS 536.075, the commission shall not
cancel the permit or appropriation under
ORS 537.440 until the petitioner’s right of
review is exhausted and the order is finally
approved. [1971 ¢.734 §82; 1985 ¢.673 §44]

537.450 Rules for proof as to work and
use of water under permits; noncompli-
ance as evidence in cancellation pro-
ceedings. The Water Resources Commission
may by rule provide that the owners of per-
mits shall sugmit or furnish proofs of com-
mencement of work, prosecution of work
with due diligence, completion of work, and
of the application of water to a beneficial use
under the permits. Failure to comply with
the commission’s rules in respect to the
groofs shall be considered prima facie evi-

ence of failure to commence work, prose-
cute work with due diligence, complete work,
or apply water to the beneficial use contem-
platecr %y the permit in proceedings under
ORS 537.410 to 537.440 for the cancellation
of permits. [Amended by 1985 c.673 §45).

CONSERVATION AND USE
OF CONSERVED WATER

' 537.455 Definitions for ORS 537.455 to
537.500 and 540.510. As used in ORS 537.455
to 537.500 and 540.510:

(1) “Conservation” means the reduction
of the amount of water diverted to satisfy an
existing beneficial use achieved either by
improving the technology or method for di-
verting, transporting, applying or recovering
the water or by implementing other approved
conservation measures.

(2) “Conserved water” means that
amount of water that results from conserva-
tion measures, measured as the difference
between:

(a) The smaller of the amount stated on
the water right or the maximum amount of
water that can be diverted using the existing
facilities; and

(b) The amount of water needed after
implementation of conservation measures to
meet the beneficial use under the water right
certificate. [1987 c.264 §1; 1993 c.641 §11

ommission proposes to cancel a-

Note: 537.455 to 537.500 were enacted into law by
the Legislative Assembly but were not added to or made
a part of ORS chapter 537 or any series therein by leg-
islative action. See Preface to Oregon Revised Statutes
for further explanation.

537.460 Legislative findings; policy. (1)
The Legislative Assembly finds and declares
that conservation and efficient utilization of
water benefits all water users, provides wa-
ter to satisfy current and future needs
through reduction of consumptive waste; im-
proves water quality by reducing contam-
inated return flow, prevents erosion and
allows increased in-stream flow; and

(2) It is therefore declared to be the pol-
icy of the State of Oregon to:

(a) Aggressively promote conservation;

(b) Encourage the highest and best use
of water by allowing the sale or lease of the
right to the use of conserved water; and

(c) Encourage local cooperation and co-
ordination in development of conservation
proposals to provide incentives for increased
efficiency and to improve streamflows.

(3) As used in this section, “efficient
utilization” means use without waste, up-
grading of irrigation equipment to com ly
with modern practices within a reasonagle
time period or other methods used to meet
both current and future water needs at the
least cost. (1987 c.264 §2; 1993 c.641 §2] .

Note: See note under 537.455.

537.463 Applicability of ORS 537.455 to
537.500. The provisions of ORS 537.455 to
537.500 establish a voluntary Erogram and
apply only to those persons who choose to
submit a conservation proposal under ORS
537.465. [1993 c.641 §11]

- Note: See note under 537.455.

537.465 Conservation proposal; sub-
mission; contents. (1) Any person or group
of persons holding one or more water right
certificates issued under ORS 537.250,
537.630 or 539.140 may submit a conservation
proposal to the Water Resources Commission
for approval.

(2) A conservation proposal submitted
under subsection (1) of this section shall in-
clude;

(a) A description of the proposed meas-
ures;

(b) A description of the existing diversion
facilities and an estimate of the amount of
water that can be diverted at the facilities;

(¢) The amount of water which will be
needed to supply the existing rights after
implementation of the conservation meas-
ures;
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(d) The amount of conserved water ex-
pected from implementation of the conserva-
tion measures;

(e) The groposed allocation and use of
the conserved water if different from the al-
location specified in ORS 537.470;

(f) The intended use of any water allo-
cated to the applicant; and ‘

(g) Any other information the commis-
sion considers necessary to evaluate the ef-
fectiveness of the proposal.

(3) If a person proposes conservation
measures within the boundaries of an irri-
gation district organized under ORS chapter
545 or a water control district organized un-
der ORS chapter 553, at the time the person
submits the proposal, the person also must
submit evidence that the district has ap-

roved the conservation proposal. [1987 c.264
3; 1993 c.641 §3]

Note: See note under 537.455.

537.470 Allocation of conserved water
by commission; criteria; percentage to
state; certificates showing change in ori-
ginal water right. (1) Upon receipt of a
conservation proposal under ORS 537.465,
the Water Resources Commission shall give
notice of receipt of the proposal in accor-
dance with ORS 540.520 (3) and (4).

(2) The commission shall allocate con-
served water as provided in subsection (3) of
this section and approve modifications of
water rights as provided in subsection (6) of
this section.

(3) After determining the quantity of
conserved water, if any, required to mitigate
the effects on other water rights, the com-
mission shall allocate 25 percent of the re-
maining conserved water to the state and 75
percent to the applicant, unless the applicant
proposes a higher allocation to the state or
more than 25 percent of the funds used to
finance -the conservation measures comes
from federal or state public sources. If more
than 25 percent of the funds used to finance
the conservation measures comes from fed-
eral or state public sources and is not sub-
ject’ to repayment, the commission shall
allocate to the state a percentage equal to
the percentage of public funds used to fi-
nance the conservation measures and allo-
cate to the applicant a_percentage equal to
the percentage of other funds used to finance
the conservation measures. If the commission
determines that the water allocated to the
state is necessary to support in-stream flow
purposes in accordance with ORS 537.332 to
537.360, the water shall be converted to an
in-stream water right. If the water allocated
to the state is not necessary to support in-
stream flow purposes, it shall revert to the
public for appropriation by the next user in

priority. In no event, however, shall the ap-
plicant receive less than 25 percent of the
remaining conserved water unless the appli-
cant proposes a higher allocation to the
state.

(4) The commission shall notify the ap-
plicant and any other person requesting no-
tice, of the action the commission intends to
take under subsection (3) of this section. Any
person objecting to the proposed allocation
may file a protest requesting a contested
case hearing before the commission.

(5) The modification of water rights un-
der a conservation proposal shall not require
g4 ge%%rate request for transfer under ORS

.520. '

(6) After the commission completes the
allocation of conserved water under sub-
section (3) of this section, the commission
shall issue orders for proposed new certifi-
cates covering the changes in the original
water rights. Once the conservation project
is completed, separate new certificates pre-
serving the grevmusly established priority of
rights shall be issued to cover the unaffected
portion of the water rights and separate new
certificates indicating the priority of rights
as set forth in ORS 537.485 shall be issued
to cover the right to the use of the allocated
water. [1987 c.264 §4; 1989 ¢.62 §1; 1993 c.641 §4]

Note: See note under 537.455.

537475 [1987 c.264 §5; repenled by 1993 c.641 §13]

537.480 Rules; criteria for evaluating
allocation and determining mitigation re-
uired. The Water Resources Commission
shall adopt rules and standards necessary to
carry out the provisions of ORS 537.455 to
537.500. The rules may include formulas or
other criteria for evaluating the effects of
allocation of water on existing rights and for
determining whether, and to what extent,
mitigation shall be required. (1987 c.264 §6; 1993
¢.641 §5]

Note: See note under 537.455.

537.485 Priority of right to use con-
served water. Notwithstanding any other
grovision of ORS chapter 536, 537, 538, 539,
40, 541, 542 or 543, the priority of any right
to the use of conserved water, including an
in-stream water right, under a proposal sub-
mitted and approved by the Water Resources
Commission under ORS 537.465 and 537.470
shall be one minute after the priority of the
water right held by the person implementing
the conservation measures. [1987 c.264 §7; 1993
c.641 §6]
Note: See note under 537.455,

537.490 Use of conserved water; notice
of dispensation of right to use. (1) Any
person or agency allocated conserved water
under ORS 537.470 may reserve the water in
stream for future out-of-stream use or other-
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wise use or dispose of the conserved water.
Any person or agency to whom conserved
water is allocated shall notify the commis-
sion of the dispensation of the right to the
ulsedof conserved water. The notice shall in-
clude:

(a) The name and address of the person
buying or leasing the right to the use of
conserved water; ‘

(b) The use to which the conserved water
is to be put; and

(c) The terms of any agreement between
the appropriator and the person using the
conserved water.

(2) Notwithstanding any other provision
of law, a person who holds a water right
permit or certificate having a subsequent
priority to a certificate issued under ORS
537.470 may not acquire a vested right to any
water or return flow of water that results
from either the .lease of the right to the use
of conserved water or the reservation of
conserved water in stream for future use un-
der subsection (1) of this section.

(3) Any right to the use of conserved
water sold under subsection (1) of this sec-
tion:

(a) Shall become appurtenant to the
premises upon which the purchaser uses the
water; and

(b) Shall be subject to the provisions of
O%S 0540.505 to 540.578 and 540.610 to
540.650.

(4) When the commission receives notice
of the sale of the right to the use of con-
served water under subsection .(1) of this
section, the commission shall issue to the
purchaser a new water right certificate cov-
ering the right to the use of conserved water
that was sold. The certificate shall indicate
the priority of the water right according to
the provisions of ORS 537.485. (1987 c.264 §8;
1993 c.641 §7]

Note: See note under 537.455.

537.495 Receipt by state agency or
political subdivision of right to use con-
served water. Any agency or political sub-
division of this state may purchase a right to
the use of conserved water, as defined under
ORS 537.455, or accept a gift of a right to the
use of conserved water as defined under ORS
537.455. If an agency or political subdivision
requests that the conserved water remain in
the stream, the commission shall manage the

" water in a manner that results in the con-

served water remaining in the stream. [1987
€264 §9; 1993 c.641 §8)

Note: See note under 537.455.
537.500 Legal status of conserved wa-

ter right. (1) A water right for conserved
water under' ORS 537.455 to 537.500 and

540.510 shall have the same legal status as
any other water right for which a certificate
has been issued.

(2) A water right for conserved water
that is reserved in stream for future out-of-
stream use under ORS 537.490 or that the
commission manages under ORS 537.495 is
not subject - to cancellation under ORS
537.260 or 537.410 to 537.450 or to abandon-
ment or forfeiture under ORS 540.610 to

-540.650. [1987 c.264 §10; 1989 c.699 §3]

Note: See note under 537.455.

APPROPRIATION OF UNDERGROUND
WATERS (GROUIg]s)B)WATER ACT OF
1

(Generally)

6537.505 Short title. ORS 537.505 to
537.795 and 537.992 shall be known as the
“%l:'io;lllild Water Act of 1955.” [1955 ¢.708 §1; 1963
C.

537510 [Repealed by 1955 c.708 §38]

537.515 Definitions for ORS 537.505 to
537.795 and 537.800. As used in ORS 537.505
to 537.795, 537.800 and 537.992, unless the
context requires otherwise:

(1) “Altering” a well means the
deepening, recasing, perforating, reperforat-
inE, the installation of packers or seals and
ot lcler material changes in the design of the
we

(2) “Constructing;' a well includes boring,
digging, drilling or excavating and installing
casing or well screens.

(3) “Geothermal fluid” means any ground
water used for its thermal characteristics
that is encountered in a well with a bottom
hole temperature of less than 250 degrees
Fahrenheit or any other fluid that is circu-
lated within a well with a bottom hole tem-
perature of less than 250 degrees Fahrenheit
and used for its acquired thermal character-
istics. )

(4) “Ground water” means ang water, ex-
cept capillary moisture, beneath the land
surface or beneath the bed of an stream,
lake, reservoir or other body of suréce water
within the boundaries of this state, whatever
may be the geological formation or structure
in which such water stands, flows, percolates
or otherwise moves.

(5) “Ground water reservoir” means a
designated body of standing or moving
ground water iaving exterior boundaries
fv‘vhicg may be ascertained or reasonably in-
erred.

(6) “Pollution” of ground water means
any impairment of the natural quality of
such ground water, however caused, includ-
ing impairment by salines, minerals, indus-
trial wastes, domestic wastes or sewage,
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whether indrafted directly or through infil-
tration into the ground water supply.

(7) “Public agency” means the United
States or any agency thereof, the State of
Oregon or any agency thereof or any county,
city, district organized for public purposes or
other Fublic corporation or political subdivi-
sion of this state.

(8) “Spring” means a_point where water
emerges naturally from the earth as a result
of gravity flow or artesian pressure.

(9) “Well” means any artificial opening
or artificially altered natural opening, how-
ever made, by which ground water is sou ht
or through which ground water flows under
natural pressure or is artificially withdrawn.
“Well” does not include a natural spring or
wells drilled for the purpose of:

(a) Prospecting, exploration or production
of oil or gas;

(b) Prospecting or exploration for
geothermal resources, as de ned in ORS
522.005; '

(¢) Production of geothermal resources,
as defined in ORS 522.005, derived from a
depth of greater than 2,000 feet; or

(d) Exploration for minerals as defined in
ORS 517.750 and 517.910.

(10) “Well drilling machine” means any
power driven percussion, rotary, boring, dig-
ging or augering machine used in the con-
struction of water wells. [1959 ¢.708 §3; 1961 c.334
g% 1975 ¢.552 §35; 1989 ¢.201 §1; 1989 ¢.939 §1; 1991 ¢.200

537520 [Repealed by 1955 c.708 §38]

537.525 Policy. The Legislative Assembly
recognizes, declares and finds that the right
to reasonable control of all water within this
state from all sources of water supply be-
longs to the public, and that in order to in-
sure -the J)reservation of the public welfare,
safety and health it is necessary that:

(1) Provision be made for the final deter-
mination of relative rights to apgropriate
ground water everywhere within this state
and of other matters with regard thereto
through a system of registration, permits and
adjudication.

(2) Rights to appropriate ground water
and priority thereof be acknowledged and
protected, except when, under certain condi-
tions, the public welfare, safety and health
require otherwise.

(3) Beneficial use without waste, within
the capacity of available sources, be the ba-
sis, measure and extent of the right to" ap-
propriate ground water.

(4) All claims to rights to appropriate
grognd water be made a matter of public re-
cord.

(5) Adequate and safe supplies of ground
water for ?numan consumption be assured,
while conserving maximum supplies of

ound water for agricultural, commercial,
industrial, thermal, recreational and other
beneficial uses.

(6) The location, extent, capacity, quality
and other characteristics of particular
sources of ground water be determined.

(7) Reasonably stable ground water levels
be determined and maintained.

(8) Depletion of ground water supplies
below economic levels, impairment of natural
quality of ground water by pollution and
wasteful practices in connection with ground
water be prevented or controlled within
practicable limits.

(9) Whenever wasteful use of ground wa-
ter, impairment of or interference with ex-
isting rights to appropriate surface water,
declining ground water levels, alteration of
ground water temperatures that may ad-
versely affect prionities or impair the long-
term stability of the thermal properties of
the ground water, interference among wells,
thermal interference among wells, overdraw-
ing of ground water supplies or pollution of
ground water exists or impénds, controlled
use of the ground water concerned be au-
thorized and imposed under voluntary joint
action by the Water Resources Commission
and the ground water users concerned
whenever possible, but by the commission
under the police power of the state except as
specified in ORS 537.796, when such volun-
tary joint action is not taken or is ineffec-
tive. :

(10) Location, construction, depth, capac-
ity, yield and other characteristics of and
matters in connection with wells be con-
trolled in accordance with the purposes set
forth in this section.

(11) All activities in the state that affect
the quality or quantity of ground water shall
be consistent with the goal set forth in ORS
468B.155. [1955 ¢.708 §2; 1985 c.673 §46; 1989 ¢.201 §2;
1989 ¢.833 §56)

537.530 [Repealed by 1955 ¢.708 §38]

537.535 Unlawful use or appropriation
of ground water, including well con-
struction and operation. (1) No person or
public agency shall use or attempt to use any
ground water, construct or attempt to con-
struct any well or other means of developing
and securing ground water or operate or
permit the operation of any well owned or
controlled by such person or public agency
except upon compliance with ORS 537.505 to
537.795 and 537.992 and any applicable order
or rule adopted by the Water Resources
Commission under ORS 537.505 to 537.795
and 537.992.
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(2) Except for those uses exempted under
ORS 537.545, the use of ground water for any
purpose, without a permit issued under ORS
537.625 or registration under ORS 537.605, is

an unlawful agproPnaﬁon of ground water.
[1955 ¢.708 §4; 1957 ¢.341 §5; subsection (2) enacted as
1961 c.668 §2; 1985 c.673 §47]

537540 [Repealed by 1955 ¢.708 §38)

537.545 Exempt uses. (1) Except as pro-
vided in_ subsection (4) of this section, no
registration, certificate of registration, appli-
cation for a permit, permit, certificate of
completion or ground water right certificate
under ORS 537.505 to 537.795 and 537.992 is
required for the use of ground water for:

(a) Stockwatering purposes;

(b) Wétering any lawn or noncommercial
garden not exceeding one-half acre in area;

(c) Watering the lawns, grounds and
fields not exceeding 10 acres in area of
schools located within a critical ground wa-
ter area established pursuant to ORS 537.730
to 537.740; :

(d) Single or group domestic purposes in
gn amount not exceeding 15,000 gallons a
ay,

(e) Down-hole heat exchange purposes; or

(f) Any single industrial or commercial
purpose in an amount not exceeding 5,000
gallons a day.

(2) The use of ground water for a use
exempt under subsection (1) of this section,
to the extent that it is beneficial, constitutes
a right to appropriate ground water equal to
that establisgedp by a ground water right
certificate issued under ORS 537.700. The
Water Resources Commission may require
any person or public agency using ground
water for any such purpose to furnish infor-
mation with retgard to such ground water and
the use thereof.

(3) If it is necessary for the Water Re-
sources Department to regulate the use or
distribution of ground water, including uses
exempt under subsection (1) of this section,
the department shall use as a priority date
for the exempt uses the date indicated in the
log_for the well filed with the department
under ORS 537.765 or other documentation
provided by the well owner showing when
water use began.

(4) After declaration of a ground water
management area, any person intending to
make a new use of ground water that is ex-
em;;t under subsection (1) of this section
shall apply for a ground water permit under
ORS 537.505 to 537.795 and 537.992 to use the
water. Any person applying for a permit for
an_otherwise exempt use shall not be re-

uired to gay a fee for the g)ermit. (1955 ¢.708
; 1983 ¢.372 §1; 1983 c.698 §1; 1985 c.673 §48; 1989 c.99
§1; 1989 ¢.833 §57}

537550 [Repealed by 1955 ¢.708 §38}
537560 [Repealed by 1955 ¢.708 §38) -
537.570 [Repealed by 1955 ¢.708 §38)

537.576 Permits granted, approved or
pending under former law. Any permit
granted or application for a permit approved
under ORS 537.510, 537.520, 537.530, 537.540
5317.550, 537.560, 537.570, 537.580, 537.590 and
537.600 prior to and still valid and in effect
on August 3, 1955, is considered to be a Per—
mit issued under ORS 537.625. Any applica-
tion for a permit under ORS 537.510, 5 7.520,
537.530, 537.540, 537.550, 537.560, 537.570,
5317.580, 537.590 and 537.600 prior to, pendi:ﬂ
and not yet approved on August 3, 1955, sh
be governed as an application for a permit
under ORS 537.615 to 537.625. [1955 ¢.708 §6 (1)]

837580 [Repealed by 1955 ¢.708 §38]

537.585 Beneficial use of ground water
prior to August 3, 1955, recognized as
right to appropriate water when regis-
tered. Except as otherwise provided in ORS
537.545 or 537.575 or 537.595 and subject to
determination under ORS' 537.670 to 537.695,
actual and lawful application of ground wa-
ter to beneficial use ﬁrior to August 3, 1955,
by or under the authority of any person or
public agency or by or under the authority
of a gredecessor in interest of such person
or public agency, when registered under ORS
537.605 ang 537.610, is recognized as a right
to appropriate ground water to the extent of
the maximum beneficial use thereof at any
time within two years prior to August 3,
1955. [1955 c.708 §6 (2)]

537.590 [Repealed by 1955 c.708 §38)

537.595 Construction or alteration of
well commenced prior to August 3, 1955,
recognized as right to appropriate water
when registered. Except as otherwise pro-
vided in ORS 537.545 or 537.575 or 537.585
and subject to determination under ORS
537.670 to 537.695, when any person or public
agency on August 3, 1955, is lawfully en-
gaged in good faith in such construction, al-
teration or extension of a well for the
application of ground water to beneficial use,
the right to appropriate such ground water,
upon completion of such construction, alter-
ation or extension and application of the
ground water to beneficial use within a rea-
sonable time fixed by the Water Resources
Commission, when registered under ORS
537.605 and 537.610, is recognized to the ex-
tent of the beneficial use of the ground wa-
ter. [1955 c.708 §6(3); 1985 c.673 §49}

537597 (1989 ¢.939 §4; repealed by 1991 ¢.200 §3]
537.599 [1989 c.939 §5; repealed by 1991 ¢.200 §3)
537600 [Repealed by 1955 ¢.708 §38)

537.605 Registration of right to apgro-
priate ground water claimed under ORS
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537.585 or 537.595; registration statement.
(1) Any person or public agency claiming an
right to appropriate groung water under OR%
537.585 or 537.595, except for any purpose
exempt under ORS 537.545, is entitled to re-
ceive from the Water Resources Commission
within three years after August 3, 1955, a
certificate of registration as evidence of a
right to appropriate ground water as pro-
vided in ORS 537.585 or 537.595. Failure of
such person or public agency to file a regis-
tration statement within such period creates
a presumgtion that any such claim has been
abandoned.

(2) Upon receipt of a request for regis-
tration by any person or public agency re-
ferred to in subsection (1) of this section
within the period specified, the commission
shall provide such person or public agency
with a separate registration statement for
each well, which shall be completed and re-
turned to the commission.

(3) Each registration statement shall be
in a form prescribed by the commission, shall
be under oath and shall contain:

(a) The name and post-office address of
the registrant.

~ (b) The nature of the use by the regis-
trant of the ground water upon which the
claim of the registrant is based.

(c) The dates when the ground water was
or will be first applied to beneficial use and
the dates when construction of the well was
begun and completed.

(d) The amount of ground water claimed.

(e) If the ground water is used or is to
be used for irrigation purposes, a description
of the lands irrigated or to be irrigated, giv-
ing the number of acres irrigated or to be
jrrigated in each 40-acre legal subdivision,
the dates of reclamation of each such legal
subdivision and the date when the ground
water was or will be completely applied.

(f) The depth to the water table.

(g) The location of the well with refer-
ence to government survey corners or monu-
ments or corners of recorded plats.

(h) The depth, diameter and type of the
well, and the kind and amount of the casing.

(i) The capacity of the well and well
pump in gallons per minute, and the horse-
power of the well pump motor.

() If the ground water is artesian or
other ground water not requiring pumping,
the rate of flow in gallons in such manner
as the commission may prescribe.

(k) The amount of ground water Eumped
or otherwise taken from the well each year.

(L) A copy of the log of the completed
well, if such log is available.

(m) If the ground water supply is supple-
mental to an existing water supply, identifi-
cation of any application for a permit,
permit, certification or adjudicated nght to
appropriate water made or held by the regis-
trant.

(n) Such other information as the com-
mission considers necessary.

(4) Each registration statement shall be
accompanied by maps, drawings and other
data as the commission considers necessary.

(5) The commission may require that any
registration statement be supplemented after
any well is fully completed by a statement
containing such additional information as the
commission considers necessary.

(6) Any person or public agency who
failed to file a registration statement within
the period set forth in subsection (1) of this
section may file within one year after May
29, 1961, a petition with the commission re-
questing that the person be given an oppor-
tunity to rebut the presumption that the
person has abandoned the claim. Upon the
filing of such a petition the commission may
schedule a hearing to take testimony and
evidence on the date of well construction and
the use of ground water or the commission
may accept sworn statements in writing in
support of such petition. No petition shall be’
denied without a public hearing. If it appears
after hearing or from such sworn statements,
that the person or public agency has a use
of ground water that would be subject to de-
termination under ORS 537.670 to 537.695 as
defined in ORS 537.585 and 537.595, the com-
mission shall issue an order authorizing the
petitioner to file a registration statement as
described under subsection (3) of this section.
Upon receipt of the completed registration
statement the commission shall issue to the
registrant a certificate of registration, as

rovided in ORS 537.610. (1955 c.708 §7; 1957 c.341
6; 1961 c.668 §3; 1985 ¢.673 §50)

537.610 Recording registration state-
ment; issuing certificate of registration;
effect of certificate. (1) The Water Re-
sources Commission shall accept all regis-
tration statements referred to in ORS 537.605
completed and returned to the commission in
proper form, indorse on ‘the registration
statement the date of the return and record
each statement in a book kept for that pur-
pose. Upon such recording the commission
shall issue to ‘the registrant a certificate as
evidence that the registration is completed.

(2) Upon issuance of the certificate of
registration the registrant is prima facie en-
titled to a right to appropriate the ground
water and apply it to beneficial use to the
extent and in the manner disclosed in the
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recorded registration statement and the cer-
tificate of registration.

(3) No certificate of registration issued
under this section shall be construed as a
final determination of any matter stated
therein. The right of the registrant to appro-
priate ground water under a certificate of
registration is subject to determination un-
der ORS 537.670 to 537.695, and is not final
or conclusive until so determined and a
ground water right certificate issued. A right
to appropriate ground water under a certif-
icate of registration has a tentative priority
from the date when the construction of the
well was begun. [1955 ¢.708 §8; 1985 ¢.673 §51]

537.615 Aplflication for permit to ac-
quire new right or enlarge existing right
to appropriate ground water. (1) Any per-
son or public agency intending to acquire a
wholly new right to appropriate ground wa-
ter or to enlarge upon any existing right to
appropriate ground water, except for any
purpose exempt under ORS 537.545, shall ap-
ply to the Water Resources Commission for
and be issued a permit before withdrawing
or using the ground water.

(2) The application for a permit shall be
in a form prescribed by the commission and
shall contain:

(a) The name and post-office address of
the applicant.

(b) The nature of the use by the applicant
of the ground water for which the applica-
tion is made.

(c) The dates of the beginning and com-
pletion of the construction of any well or
other means of developing and securing the
ground water.

(d) The date when the ground water will
bp lcomplel:ely applied to the proposed benefi-
cial use.

(e) The amount of ground water claimed.

(f) If the ground water is to be used for
irrigation purposes, a description of the lands
to be irrigated, giving the number of acres to
be irrigated in each 40-acre legal subdivision.

(8) The depth to the water table, if
known.

(h) The location of each well with refer-
ence to government survey corners or monu-
ments or corners of recorded plats.

(i) The ?roposed depth, diameter and type
of each well, and the kind and amount of the
casing.

() The estimated capacity of each well
and each well pump in gallons per minute,
and the horsepower of each well pump motor.

(k) If the ground water is artesian or
other ground water not requiring pumping,

the rate of flow in gallons in such manner
as the commission may prescribe.

(L) If the ground water supply is supple-
mental to an existing water supply, identifi-
cation of any application for a permit,
permit, certificate or adjudicated right to ap-
propriate water made or held by the appﬁ-
cant.

(m) Any other information as the com-
mission considers necessary.

(3) Each application for a permit shall be
accompanied by any maps and drawings the
commission considers necessary.

(4) The map or drawing required to ac-
comgany the application shall be of sufficient
uality and scale to establish the location of
the proposed goint of diversion and the pro-
posed place of use identified to the nearest
quarter-quarter section, township and range.

(5) The map or drawing required under
subsection (4) of this section shall be suffi-
cient for preliminary review and rocessing
of an application by the Water Resources
Department. However, except as provided in
subsection (6) of this section, before the Wa-
ter Resources Commission may take final
action to approve an application or issue a
permit under ORS 537.620, the applicant
shall submit a map prepared by a water right
examiner certified under ORS 537.798.

(6) If the proposed use of the water is for
the operation of a chemical process mine as
defined in ORS 517.953, the applicant shall
provide the information required under this
section as part of the consolidated applica-

tion under ORS 517.952 to 517.987. [1955 c.708
§9; 1959 ¢.437 §3; 1985 c.673 §54; 1987 c.542 §7; 1991 .735
§34; 1993 ¢.557 §4]

537.620 Acceptance and approval of
applications. (1) The Water Resources Com-
mission shall accept all applications for per-
mits submitted under ORS 537.615 in proper
form, indorse thereon the date of receipt and
maintain a record of each application re-
ceived.

(2) If the application is found to be de-
fective, the commission shall request the ap-
propriate  information or return the
application to the applicant to remedy the
defect. The date of and the reasons for the
information request or return shall be
indorsed on the application and the indorse-
ment shall be made a record in the Water
Resources Department. No application shall
lose its priority of filing on account of any
such defect, if an acceptable application is
submitted to the commission within 30 days
from the date of the return of the application
to the applicant, or such further time, not
exceeding one year, as may be allowed by the
commission.
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(3) When an application discloses the
robability of wasteg.ll use or undue inter-
erence with existing wells or that any pro-
osed use or well will impair or substantially
interfere with existing nights to appropriate
surface water by others, or that any proFosed
use or well will impair or substantially in-
terfere with existing rights to appropriate
ground water for the beneficial use of the
water for its thermal characteristics, the
commission may impose conditions or limita-
tions in the permit to prevent the same or
reject the same after hearing, or, in the
commission’s discretion, initiate a rulemak-
ing proceeding to declare the affected area a
critical ground water area under ORS
537.730 to 537.740.

(4)a) When an application discloses the
probability that a pro%osed use or well will
impair or interfere with the ability to extract
heat from a well with a bottom hole temper-
ature of at least 250 degrees Fahrenheit, the
commission may:

(A) Approve the permit;

(B) Impose conditions or limitations in
the permit to prevent the probable interfer-
ence or impairment;

(C) After a hearing, reject the applica-
tion; or
(D) Initiate a rulemaking proceeding to

declare the affected area a critical ground
water area under ORS 537.730 to 537.740.

(b) In deciding whether to issue, deny or
condition a permit under this subsection, the
commission shall consider any orders or per-
mits applicable to the reservoir issued by the

overning board or State Geologist of the
tate Department of Geology and Mineral
Industries under ORS chapter 522.

(5) The Water Resources Commission
may apgrOVe an ?glication for less ground
water than applied for or upon terms, condi-
tions and limitations necessary for the pro-
tection of the public welfare, safety and
health. In any event the commission shall
not approve the application for more ground
water than is applied for or than can%‘e ap-
Elied to a beneficial use. No application shall

e apgroved when the same will deprive
those having prior rights of appropriation for
a beneficial use of the amount of water to
which they are lawfully entitled.

(6) If the use of water under the permit
is for operation of a chemical process mine
as defined in ORS 517.953:

(a) Review of the application and ap-
proval or denial of the application shall be
coordinated with the consolidated application
process under ORS 517.952 to 517.9g7. How-
ever, such review and approval or denial
shall take into consideration all policy con-

siderations for the appropriation of water as
sgt forth in this chapter and ORS chapter
536.

(b) The permit may be issued for explo-
ration under ORS 517.702 to 517.740, but the
permit shall be conditioned on the appli-
cant’s compliance with the consolidated ap-
plication process.

(c) The permit shall include a condition
that additional conditions may be added to
the use of water when a water right certif-
icate is issued, or when the use of water is
changed pursuant to ORS 540.520 and 540.530

to use for a chemical &rocess mine operation,
(1955 ¢.708 §10; 1981 c.589 §4; 1985 c.673 §55; 1989 ¢201
ggj 1991 ¢.102 §2; 1991 c.400 §3; 1991 ¢.735 §35; 1993 ¢.557

537.622 Protest against issuance of
permit; hearing. (1) Any owner of or claim-
ant to a right to appropriate surface or
ground water may file, jointly or severally,
with the Water Resources Commission at
any time before the issuance of a permit to
appropriate ground water under ORS 537.625,
a protest against the issuance of the permit.

(2) Whenever, in the opinion of the com-
mission, a hearing is necessary to determine
whether the proposed use or well described
in an application under ORS 537.615 will re-
sult in wasteful use of ground water or con-
flict with existing rights to appropriate
surface or ground water the commisgion
shall conduct the hearing as a contested
case. [1957 c.341 §2; 1983 ¢.740 §213; 1985 ¢.673 §56)

537.625 Issuance of permit if applica-
tion approved; contents of permit; effect;
rejection of application. (1) The approval
of an application submitted under ORS
537.615 shall be set forth in a ground water
right permit issued by the Water Resources
Commission. The permit shall specify the de-
tails of the authorized use and shall set forth
all terms, limitations and conditions as the
commission considers a[?)ropriate. A copy of
the ﬁermit shall be filed as a public record
in the Water Resources Department. The
commission shall mail the permit to the ap-
plicant, and upon receipt of the permit the
permittee may proceed to take all action re-
quired to apply the water to the designated
beneficial use and: to perfect the proposed
appropriation.

(2) If an application referred to in ORS
537.615 is rejected, the commission shall en-
ter a written order setting forth the reasons
for the rejection and the applicant shall take
no action towards construction of the works
or use of the water. A copy of the order shall
be mailed to the applicant.

(3) A right to appropriate ground water
under a permit has a priority from the date
when the application was filed with the
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commission. [1955 ¢.708 §11; 1959 c.437 §4; 1981 c.61
§3; 1985 c.673 §57]

537.630 Construction work under per-
mit; certificate of completion; survey;
ground water right certigcate. (1) Actual
construction of a well or other means of de-
veloping and securing the ground water shall
begin not later than one year after the date
of approval of the application for a permit
under ORS 537.625. e construction shall
be prosecuted with reasonable diligence and
be completed within a reasonable fime fixed
in the permit by the Water Resources Com-
mission, not to exceed five years after the
date of approval of the application. The com-
mission, for good cause shown, shall order
and allow an extension of time, including an
extension beyond the five-year period, for the
completion of the well or other means of de-
veloping and securing the ground water or
fqucomplete application of water to benefi-
cial use.

(2) If the construction of any well or
other means of developing and securing the
ground water is completed after the date of
approval of the application for a permit un-
der ORS 537.625, within 30 days after the
completion, or if the construction is com-
pleted before the date of approval, within 30
days after the date of approval, the permit
holder shall file a certificate of completion
with the commission, disclosing:

(a) The depth to the water table;

(b) The depth, diameter and e of each
well, and the kind and amount of the casing;

(c) The capacity of the well pump in gal-
lor:is per minute and the drawdown thereof;
an

(d) Any other information the commis-
sion considers necessary.

(3) Upon completion of beneficial use
necessary to secure the ground water as re-
uired under subsection (1) of this section,
the permit holder shall hire a water right
examiner certified under ORS 537.798 to sur-
vey the appropriation. Within one year after
applying the water to beneficial use or the
beneficial use date allowed in the permit, the
permit holder shall submit the survey as re-
quired by the Water Resources Department
to the commission along with the certificate
of completion required under subsection (2)
of this section.

(4) After the commission has received a
certificate of completion and a copy of the
survey as required by subsections (2) and (3)
of this section that show, to the satisfaction
of the commission, that an appropriation has
been perfected in accordance with the pro-
visions of ORS 537.505 to 537.795 and 537.992,
the commission shall issue a ground water

right certificate of the same character as
that described in ORS 537.700. The certif-
icate shall be recorded and transmitted to
the applicant as provided in ORS 537.700.

(8) The procedure for cancellation of a

ermit shall be as 4g)rovided in ORS 537.260.
1955 ¢.708 §12; 1959 c.437 §5; 1985 c.617 §2; 1985 c.673
§202; 1987 c.542 §8]

537.632 (1959 437 §2; 1961 c.334 §10; renumbered
537.762]

537.635 Assignment of certificate of
registration or germit. Any certificate of
registration issued under ORS 537.610 or
permit issued under ORS 537.625 may be as-
signed, subject to the conditions of the cer-
titicate of registration or permit, but no such
assignment shall be binding, except upon the
parties to the assignment, unless filed for

record in the Water Resources Department.
{1955 ¢.708 §13; 1985 c¢.673 §59]

537.665 Investigation of ground water
reservoirs; defining characteristics and
assigning names and numbers. (1) Upon
its own motion, or upon the request of an-
other state agency or local government, the
Water Resources Commission, within the
limitations of available resources, shall pro-
ceed as rapidly as possible to identify and
define tentatively the location, extent, depth
and other characteristics of each ground wa-
ter reservoir in this state, and shall assign
to each a distinctive name or number or both
as a means of identification. The commission
may make any investigation and gather all
data and information essential to a proper
understanding of the characteristics of each
ground water reservoir and the relative
rights to appropriate ground water from each
ground water reservoir.

(2) In identifying the characteristics of
each ground water reservoir under sub-
section (1) of this section, the commission
shall coordinate its activities with activities
of the Department of Environmental Quality
under ORS 468B.185 in order that the final
characterization may include an assessment
of both ground water quality and ground
water quantity.

(3) Before the commission makes a final
determination of boundaries and depth of any
ground water reservoir, the director shall
proceed to make a final determination of the"
rights to appropriate the ground water of the
ground water reservoir under ORS 537.670 to
537.695.

(4) The commission shall forward copies
of all information acquired from an assess-
ment conducted under this section to the
central repository of information about Ore-
gon’s ground water resource established pur-

suant to ORS 536.125. [1955 c.708 §14; 1985 c.673
§60; 1989 ¢.833 §58]
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537.670 Determination of rights to ap-
propriate ground water of ground water
reservoir. (1) The Water Resources Director
upon the motion of the director or, in the
discretion of the director, upon receipt of a
petition therefor by any one or more
appropriators of ground water from such
ground water reservoir, may proceed to make
a final determination of the rights to appro-
priate the ground water of any ground water
reservoir in this state.

(2) The director shall prepare a notice of
intent to begin a determination referred to in
subsection (1) of this section. The notice
shall set forth a place and time when the di-
rector or the authorized assistant of the di-
rector shall begin the taking of testimony as
to the rights of the various claimants to ap-
propriate the ground water of the ground
water reservoir and as to the boundaries and
derth thereof. A copy of the notice shall be
delivered to each person or public agency
known to the director from an examination
of the records in the Water Resources De-
partment to be a claimant to a right to ap-
propriate ground water of the ground water
reservoir or any surface water within the
area in which the ground water reservoir is
located. The notice shall also be published in
at least one issue each week for at least two
consecutive weeks in a newspaper of general
circulation published in each county in
which the ground water reservoir or any part
thereof is located. If the ground water reser-
voir is located in whole or in part within the
limits of any city, the notice shall be pub-
lished in at least one issue each week for at
least two consecutive weeks in a newspaper
of general circulation published in the city,
if any, and copies of tﬁe notice shall be de-
livered to the mayor or chairman of the gov-
erning body of the city. Copies of the notice
shall be delivered and the last publication
date of published notices shall be at least 30
days prior to the taking of any testimony.

(3) The director shall enclose with each
copy of the notice referred to in subsection
(2) of this section delivered to each person
or public agency known to be a claimant to
a right to appropriate ground water of the
ground water reservoir a blank form on
which such claimant shall present in writing
all the particulars necessary for determi-
nation of the right of the claimant as may
be prescribed by the director. The director
may require each claimant to certify to the
statements of the claimant under oath, and
the director or the authorized assistant of
the director may administer such oaths. (1955
¢.708 §15; 1991 ¢.102 §3}

537.675 Determination of rights in se-
veral reservoirs or of critical ground wa-
ter area in same proceeding. (1) Whenever

the Water Resources Director has reason to
believe that two or more ground water res-
ervoirs overlie one another wholly or in part,
the director may proceed to a final determi--
nation of the rights to appropriate the
ground water of each of such ground water
reservoirs in the same proceeding under ORS
537.670 to 537.695.

(2) The director may include in a deter-
mination proceeding under ORS 537.670 to
537.695 a determination of a critical ground

water area under ORS 537.730 to 537.740.
[1955 ¢.708 §16]

537.680 Taking testimony; inspecting
evidence; contesting claim. Testimony
shall be taken, evidence shall be open to in-
spection and claims shall be subject to con-
test in a proceeding to determine rights to
appropriate the ground water of an ground
water reservoir initiated under ORS 537.670
as nearly as possible in the same manner as
provided in ORS 539.070, 539.090, 539.100 and
539.110 for the determination of the relative
rights of the various claimants to the waters
of any surface stream. [1955 c.708 §17]

537.685 Findings of fact and order of
determination. As soon as practicable after
compilation of the evidence obtained in pro-
ceedings under ORS 537.665 to 537.680, the
Water Resources Director shall make and
cause to be entered of record in the Water
Resources Department findings of fact and
an order of determination, determining and
establishing the several rights to appropriate
the ground water of the ground water reser-
voir. The findings of fact and order of deter-
mination shall also include:

(1) The boundaries and depth of each
ground water reservoir.

(2) The lowest permissible water level in
each ground water reservoir.

(8) The location, extent, quality and other
pertinent characteristics of the ground water
supply.

(4) The serviceable methods of with-
drawal of the ground water from each ground
water reservoir.

(5) Rules for controlling the use of the
ground water from each ground water reser-
voir.

(6) Such ieneral or special rules or re-
strictions with respect to the construction,
operation and protection of wells and the
withdrawal of ground water thereby as in the
isudgment of the director the public welfare,

ealth and safety may require.

(7) The name and post-office address of
each claimant.

(8) The nature of the use of the ground
water allowed for each well, together with
the maximum permissible use of the ground
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water, the place of use of the ground water
and the date of priority of each use.

(9) If the ground water is used or is to
be used for irrigation purposes, a description
of the lands irrigated or to be irrigated, giv-
ing the number of acres irrigated or to be
irrigated in each 40-acre legal subdivision.

(10) The location of each well with refer-
ence to government survey corners or monu-
ments or corners of recorded plats.

(11) The depth, diameter and type of each
well, the kind and amount of the casing, the
capacity of each well in gallons per minute
and such other information concerning each
well as in the opinion of the director may be
pertinent. [1955 708 §18; 1991 ¢.102 &]

537.690 Filing evidence, findings and
determinations; court proceedings. The
evidence relied upon by the Water Resources
Director in the entry of the findings of fact
and order of determination under ORS
537.685, together with a copy of such findings
and order, shall be certiﬁeg to by the direc-
tor and filed with the clerk of the circuit
court wherein the determination is to be
heard, which shall be the circuit court of any
county in which the ground water reservoir
or any part thereof is located. A certified
copy of the findings of fact and the order of
determination shall also be filed with the
county clerk of every other county in which
the ground water reservoir or any part
thereof is located. Thereafter, proceedings
shall be had as nearly as possible in the
same manner as provided in ORS 539.130 (2),
(3) and (4), 539.150, 539.160, 539.170, 539.180,
539.190 and 539.210 for the final adjudication
of the relative rights of the various claimants

go ]the waters of any surface stream. [1955 ¢.708
19

537.695 Conclusive adjudication. The
determination of the Water Resources Direc-
tor under ORS 537.685, as confirmed or mod-
ified by the circuit court or Supreme Court,
shall be a conclusive adjudication as to all
claimants of rights to appropriate the ground
water of each ground water reservoir in-

cluded within the order of determination.
[1955 ¢.708 §20]

537.700 Issuing ground water right
certificate. Upon the final determination
under ORS 537.670 to 537.695 of the rights to
appropriate the ground water of any ground
water reservoir, the Water Resources Direc-
tor shall issue to each person or public
agency represented in the determination pro-
ceedings and who is determined to have such
a right a ground water right certificate, set-
ting forth the name and post-office address
of the owner of the right; the priority of the
date, extent and purpose of the right; and, if

the ground water is for irrigation purposes,
a,descrigtion of the legal subdivisions of land

to which the ground water is appurtenant.
(1955 ¢.708 §21; 1957 c.341 §7; 1969 c.629 §2; 1971 c.621
§36; 1975 ¢.607 §39; 1979 c.67 §1)

537.705 Ground water appurtenant;
change in use, place of use or point of
appropriation. All ground water used in
this state for any purpose shall remain
appurtenant to the premises upon which it is
used and no change in use or place of use of
any ground water for any purpose may be
made without comgliance with a procedure
as nearly as possible like that set forth in
ORS 540.520 and 540.530. However, the
owner of any ground water right may, upon
compliance with a procedure as nearly as
possible like that set forth in ORS 540.520
and 540.530, change the use and place of use,
the point of appropriation or the use
theretofore made of the ground water in all
cases without losing priority of the right
theretofore established. (1955 c.708 §22)

637.710 [Renumbered 537.800)
537.715 (1955 ¢.708 §23; repealed by 1957 c.341 §12]

537.720 Violation of terms of law or
ermit or certificate; action by Water
sources Commission. Whenever, after
notice to and op%(&rtuni%to be heard by
such holder, the Water Resources Commis-
sion finds that the holder of any permit or
certificate of registration issued under ORS
537.505 to 537.795 and 537.992 is willfully vi-
olating any provision of the permit or certif-
icate of registration or any provision of ORS
537.505 to 537.795 and 537.992, the commis-
sion may cancel or suspend the permit or
certificate of registration or impose condi-
tions on the future use thereof to prevent
such violation. (1955 708 §24; 1985 c.673 §61)

537.730 Designation of critical ground
water area; notice. (1) The Water Re-
sources Commission by rule may designate
an ar:vfga of the state a critical ground water
area if:

(a) Ground water levels in the area in
question are declining or have declined ex-
cessively; ‘

(b) The Water Resources Department
finds a pattern of substantial interference
between wells within the area in question;

(c) The department finds a pattern of in-
terference or potential interference between
wells of ground water claimants or
appropriators within the area in question
with the production of geothermal resources
from an area regulated under ORS chapter
522;

(d) The department finds a pattern of
substantial interference between wells within
the area in question and: .
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(A) An appropriator of surface water
whose water right has an earlier priority
date; or

(B) A restriction imposed on surface wa-
ter appropriation or a minimum perennial
stream flow that has an effective date earlier
than the priority date of the ground water
appropriation;

(e) The available ground water supply in
the area in question is being or is about to
be overdrawn,;

(f) The purity of the ground water in the
area in question has been or reasonably may
be expected to become polluted to an extent
contrary to the public welfare, health and
safety; or

(g) Ground water temperatures in the
area in question are expected to be, are be-
ing or have been substantially altered except
as specified in ORS 537.796.

(2) The proceeding to designate a critical
ground water area shall be conducted ac-
cording to the provisions under ORS 183.310
to 183.550 applicable to the adoption of rules
by an agency, except that a hearing on a
critical ground water declaration shall occur
at least 60 days after notice has been given.

(3) In addition to the notice requirements
under ORS 183.335, the department shall give
notice by regular mail to:

(a) The owners of record of all ground
water registrations, permits and certificates
for water use within the affected area; and

(b) Each water well constructor licensed
under ORS 537.747.

(4) If the department satisfies the notice
requirements under ORS 183.335 and sub-
section (3) of this section, a person shall not
contest a critical ground water area desig-
nation on grounds of failure to receive notice

bg’a regular mail. [1955 c.708 §26; 1957 c.341 §8; 1981
¢.589 g4 f’l 1985 ¢.673 §62; 1987 c.442 §1; 1989 c.201 §4; 1991
¢.400

537.735 Rules designating critical

und water area. (1) rule adopted b
the Water Resources Commission under OR
537.730 shall:

(a)*Define the boundaries of the critical
ground water area and shall indicate which
of the ground water reservoirs located either
in whole or in part within the area in ques-
tion are included within the critical ground
water area. Any number of ground water
reservoirs which either wholly or gartially
overlie one another may be included within
the same critical ground water area.

(b) Contain a provision requiring a peri-
odic review of conditions in the critical
ground water area. The review shall be in
sufficient detail to evaluate the continuing
need for the critical ground water area des-

ignation and shall occur no less frequently
than once every 10 years.

(2) In adopting the rule, the commission
shall consider any orders or permits applica-
ble to the reservoir issued by the governing
board or State Geologist of the State De-
partment of Geology and Mineral Industries
under ORS chapter 522.

(3) A rule bi,n the commission under sub-
section (1) of this section may include any
one or more of the following corrective con-
trol provisions:

(a) A provision closing the critical
ground water area to any further appropri-
ation of ground water, in which event the
commission shall thereafter refuse to accept
any application for a permit to appropriate
ground water located within suc critical
area.

(b) A provision determining the permissi-
ble total withdrawal of ground water in the
critical area each day, month or year.

(c) The disposition of any application for
a water right permit for the use of water in
the area that is pending at the time the
commission initiates the rulemaking process
or that is received during the rulemaking
process.

(d) Any one or more provisions making
such additional requirements as are neces-
sary to protect the public welfare, health and
safety in accordance with the intent, pur-
poses and req;lirements of ORS 537.505 to
537.795 and 537.992.

(e) A provision closing all or ;;:art of the
critical ground water area to further appro-
priation of ground water for its thermal
characteristics.

(f) A provision determining the permissi-
ble change in thermal characteristics of
ground water in all or gart of the critical
§'round water area each day, month or year.
nsofar as may be reasonably done, the di-
rector shall apportion the permissible total
temperature impact among those
appropriators whose exercise of valid ri hts
in the critical area affect the thermal char-
acteristics of the ground water, in accor-
dance with the relative dates of priority of

such rights. [1955 ¢.708 §27; 1981 c.589 §6; 1981 c.919
§1; 1985 c.673 §63; 1989 c.201 §6; 1991 c.400 §5]

537.740 Filing rules designating crit-
ical ground water area. In addition to any
applicable requirements under ORS 183.310
to 183.550, the Water Resources Commission
shall file a copy of any rules designating a
critical ground water area under O
537.730 to 537.740 with the county clerk of
each county within which any part of the
critical ground water area lies, and the
county clerk shall record the designation in
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the deed records of the county. (1955 c.708 §28;
1985 ¢.673 §64; 1991 c.400 §6]

537.742 Contested case proceeding to
limit use of ground water in critical
ground water area. (1) Any time after the
Water Resources Commission adopts a rule
under ORS 537.730 designating a ecritical
ground water area, the commission may ini-
tiate a contested case proceeding to limit the
use of ground water in the area if the com-
mission has reason to believe that any of the
qualifying criteria of ORS 537.730 (1) exists.

(2) Upon the conclusion of a contested
case proceeding initiated under subsection
(1) of this section and upon finding that the
problems that resulted in the designation of
a critical ground water area under ORS
537.730 can be resolved by implementing one
or more of the corrective control provisions
of this section, the commission shall issue a
final order establishing any one or more of

. the following corrective control provisions:

(a) A provision a portioning the permis-
sible total withdrawal as established y rule
under ORS 537.730, among the appropriators
holdinf valid rights to ground water in the
critical area in accordance with the relative
dates of priority of such rights.

(b) A provision according preference,
without reference to relative priorities, to
withdrawals of ground water in the critical
area for residential and livestock watering
purposes first. Thereafter, the commission
may authorize withdrawals of ground water
in the critical area for other beneficial pur-
poses, including agricultural, industrial, mu-
nicipal other than residential, and
recreational purposes, in such order as the
commission considers advisable under the
circumstances, so long as such withdrawal
will not materially affect a properly designed
and operating well with prior rights that
penetrates the aquifer.

(c) A provision reducing the permissible
withdrawal of ground water by any one or
more appropriators or wells in the critical
area.

(d) Where two or more wells in the crit-
ical area are used by the same appropriator,
a ;irovision adjusting the total permissible
withdrawal of ground water by such
approFriator, or a provision forbidding the
use of one or more of such wells completely.

(e) A provision requiring the abatement,
in whole or part, or the sealing of any well
in the critical area responsible for the ad-
mission of polluting materials into the
ground water supply or responsible for the
progressive impairment of the quality of the
ground water supply by dispersing polluting
materials that have entered the ground water
supply previously.

(f) A provision requiring and specifying
a system of rotation of use of ground water
in the critical area.

(3) The commission shall conduct the
proceeding under this section according to
the provisions of ORS 183.310 to 183.550 ap-

plicable to contested case proceedings. (1991
c.400 §2]

337.745 Voluntary agreements among

und water users from same reservoir.
1) In the administration of ORS 537.505 to
537.795 and 537.992, the Water Resources
Commission may encourage, promote and
recognize voluntary agreements amon
ground water users from the same groun
water reservoir. When the commission finds
that any such agreement, executed in writing
and filed with the commission, is consistent
with the intent, purposes and requirements
of ORS 537.505 to 537.795 and 537.992, and in
particular ORS 537.525, 537.730 to 537.740
and 537.780, the commission shall approve
the agreement. Thereafter the agreement,
until terminated as provided in this sub-
section, shall control in lieu of a formal or-
der or rule of the commission under ORS
537.505 to 537.795 and 537.992. Any agree-
ment approved by the commission may be
terminated by the lapse of time as provided
in the agreement, by consent of the parties
to the agreement or by order of the commis-
sion if the commission finds, after investi-
gation and a public hearing upon adequate
notice, that the agreement is not being sub-
stantially complied with by the parties
thereto or that changed conditions have
made the continuance of the agreement a
detriment to the public welfare, safety and
health or contrary in any particular to the
intent, purposes and requirements of ORS
537.505 to 537.795 and 537.992.

(2) When any irrigation district, drainaFe
district, other district organized for public
purposes or other Fublic corporation or poli-
tical subdivision of this state is authorized
by law to enter into agreements of the kind
referred to in subsection (1) of this section,
the commission may approve such agree-
ments as provided in subsection (1) of this
section. Any such agreement approved«by the
commission shall have the same effect and
shall be subject to termination in the same
manner and for the same reasons set forth in

subsection (1) of this section. [1955 c.708 §31;
1985 ¢.673 §65)

(Water Well Constructors)

6537.747 Water well constructor li-
cense; fees. (1) No person shall advertise
services for construction or alteration of wa-
ter wells, offer to, or enter into a contract
with another person or public agency to
construct or alter a well for such other per-
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son or cause any well construction or alter-
ation to be performed under such a contract
or operate well drilling machinery without
possessing a water well constructor’s license
therefor in good standing issued by the Wa-
ter Resources Department.

(2) Notwithstanding subsection (1) of this
section, a person may operate a well drilling
machine without a water well constructor’s
license if supervised by one who possesses
such a license.

(3) A person shall be qualified to receive
a water well constructor’s license if the per-
son:

(a) Is at least 18 years of age.

(b) Has passed a written examination
conducted by the department to determine
fitness to operate as a water well
constructor.

(c) Has paid a license fee and an exam-
ination fee according to the fee schedule set
forth under subsection (6) of this section.

(d) Has one year or more experience in
the operation of well drilling machinery.

(4) Upon fulfillment of all the require-
ments set out in subsection (3) of this sec-
tion, the department shall issue the applicant
a water well constructor’s license in a form
prescribed by the department. The license
may be issued for a period of either one year
or five years.

(5) A water well constructor’s license
shall expire on June 30. A license may be
renewed by submitting an application and
the appropriate fees any time before the li-
cense expires but not later than one year af-
ter the license expires. A person who renews
a license within the 12 months after the li-
cense expires may either pay a penalty fee
set forth under paragraph (d) of subsection
(6) of this section or requalify for a water
well constructor’s license in accordance with
subsection (3) of this section. If a person fails
to renew a license within 12 months after
+ expiration the person must com'pli;lwith the

requirements of subsection (3) of this section
for a new water well constructor’s license.

(6) The department shall collect in ad-
vance the following fees:

(a) An examination fee of $20.

(b) A license fee of $50 for a license is-
sued for one year, or $200 for a license is-
sued for a period of five years.

(c) A renewal fee of $50 for a one-year
license renewed before the license expires or
$200 for a five-year license renewed before
the license expires.

(d) Unless a person requalifies for a wa-

ter well constructor’s license in accordance
with subsection (3) of this section, a water

well constructor shall pay a renewal fee of
$100 for a one-year license if the license is
renewed within 12 months after expiration
or $250 for a five-year license if the license
is renewed within 12 months after expiration.

(e)Ifa person requalifies for a water well
constructor’s license under subsection (3) of
this section, the person shall pay the renewal
fee established under paragraph (c) of this
subsection.

(7) The department may revoke, suspend
or refuse to renew any water well
constructor’s license when it appears to the
satisfaction of the department, after notice
and opportunity to be heard by the licensee,
that the licensee has failed to comply with
the provisions of ORS 537.505 to 537.795 and
537.992 applicable to such licensee or any
order or rule adopted thereunder applicable
to such licensee, or has made a material
misstatement of fact on an apglication for a
license or well log or established a pattern
of conduct that willfully or negligently vio-
lates any provision of ORS 537.505 to 537.795
and 537.992, or any rule adopted pursuant
thereto, applicable to such licensee.

(8) The provisions of subsection (3) of
this section requiring one year or more ex-
perience in the operation of well drilling
machinery do not apply to any person who,
on July 1, 1981, holds the license required by
this section and who continues thereafter to
maintain the license in good standing.

(9) The fees collected under subsection
(6) of this section shall be paid into the Wa-
ter Resources Department Operating Ac-
count to the credit of the Water Resources
Department. Such moneys are continuously
appropriated to the Water Resources Depart-
ment to pay the department’s expenses in
administering and enforcing the water well
constructor’s licensing program. {1961 c.334 §2;
1971 c.591 §1; 1973 c.827 §58; 1981 c.416 §2; 1985 c.615 §2;
1985 c.673 §66; 1987 ¢.109 §1; 1989 c.758 §2]

537.750 Examination for license. (1)
The written examination required under ORS
537.747 (3)(b) shall be prepared to test the
applicant’s knowledge and understanding of
the following subjects:

~ (a) Laws of the state pertaining to the
appropriation and use of ground water, the
licensing requirements of ORS 537.747 to
537.765, the construction of wells and the
preparation and filing of well logs.

(b) Rules of the Water Resources Com-
mission pertaining to the appropriation and
use of ground water, the construction of
rvells and the preparation and filing of well
ogs.

(c) Basic information on ground water
geology, the occurrence and movement of
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ground water, and the design, construction
and development of wells.

(d) Types, uses and maintenance of drill-
ing tools and equipment, drilling problems
and corrective procedures, repair of faulty
wells, sealing oP wells and safety rules and
practices.

(2) Examinations shall be given during
the months of January, April, July and Oc-
tober. The date, time and place of the exam-
ination are to be established by the
commission. The examination. shall be given
only to those applicants who have met the
requirement set out in ORS 537.747 (3)(a) and
have paid the $20 examination fee. An appli-
cant who fails to pass the examination by not
attaining a grade of 70 or better may retake
the examination after three months and the

payment of another $20 examination fee. [1961
¢.334 §3; 1981 c.416 §3; 1985 ¢.673 §67)

537.753 Bond or letter of credit; land-
owner's permit and bond. (1) Any person
who contracts or offers services to contract
for the construction or alteration of water
wells shall have in effect a surety bond or
an irrevocable letter of credit issued by a
commercial bank as defined in ORS 706.005,
running to the State of Oregon in the sum
of $4,000. The bond or letter of credit shall
be filed with the Water Resources Commis-
sion in accordance with the following condi-
tions: In the construction or alteration of
wells, the principal shall comply with all the
provisions of O 537.505 to 537.795 and
537.992 that are applicable to such con-
struction or alteration and to the rules and
standards of well construction, alteration and
well abandonment that have been prescribed
by the Water Resources Commission.

(2) The Water Resources Commission or
any person injured by failure of a water well
constructor to comply with the provisions of
the bond or letter of credit has a right of
action on the bond or letter of credit in the
name of the injured person. However, the
aggregate liability of the surety or letter of
credit issuer to all such persons shall in no
event exceed the sum ofp the bond or letter
of credit.

(3) In no event shall a proceeding against
the bond or letter of credit under subsection
(2) of this section be commenced unless the
commission notifies the water well
constructor of the alleged violation within
three years after the date the water well re-
port is filed with the commission.

(4) If a well is to be constructed or al-
tered by a person on property owned by that
person, by means of a well drilling machine,
the person shall obtain a permit from the
commission before beginning construction.
Application for the permit shall be in the

form prescribed by the commission and must
be accompanied by a fee of $25. At the time
the permit is obtained the applicant also
shall file with the commission, a bond or an
irrevocable letter of credit issued by a com-
mercial bank as defined in ORS 706.005 run-
ning to the State of Oregon in the sum of
$2,000, insuring that in the construction or
alteration of the well the landowner shall
comply with all the provisions of ORS
537.505 to 537.795 and 537.992 that are appli- '
cable to the construction or alteration of
wells and to the rules and standards of well
construction, alteration, and well abandon-
ment that have been prescribed by the com-
mission. Before the person who constructs or
alters a well referred to in this subsection
seals the well, the ﬁerson must give 10 days’
written notice of the construction or alter-
ation to the commission. After expiration of
the notice period, the well may be sealed
even if the commission has not caused the

well to be ins&ected. (1961 €334 §4; 1971 591 §2;
gggll c416 §4; 1985 ¢615 §1; 1985 c.673 §198; 1991 c.331

537.756 [1961 c.334 §7; 1971 c.591 §3; repealed by 1981
c.416 §10]

537.759 (1961 c.334 §8; repealed by 1981 c.416 §10)

537.762 Report of constructor before
commencing construction; fees. (1) Each
erson required to possess a license under
RS 537.747 who has entered into a contract
to construct, alter, abandon or convert a well
or cause a well to be constructed, altered,
abandoned or converted shall, before com-
mencing the construction of the well, make
a report to the Water Resources Commission
containing:

(a) The name and post-office address of
the owner of the proposed well.

(b) The approximate location of the pro-
posed well.

(c) The J)roposed depth and diameter of
the proposed well.

(d) The proposed purpose or use of the
ground water from the proposed well.

(2) The commission shall furnish a con-
venient means for reports referred to in sub-
section (1) of this section to each person who
possesses a license under ORS 537.747.

(3) A separate report shall be furnished
under subsection (1) of this section for each
well that is constructed, altered, abandoned
or converted.

(4) The report furnished under subsection
(1) of this section shall be confidential and
maintained as such for one year or until the
well log required under ORS 537.765 is re-
ceived %y the commission, whichever is ear-
lier. Nothing.in this subsection prohibits the
commission from using the report for en-
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forcement actions during the period the re-
port is considered confidential.

(5) Each report form submitted under
subsection (1) of this section for the con-
struction of a new well or conversion of a
well shall be accompanied by a fee of $75.

(6) The moneys paid to the department
under subsection (5) of this section shall be
gaid into the Water Resources Department

perating Fund. All interest, if any, from
moneys received under subsection (5) of this
section shall inure to the benefit of the Wa-
ter Resources Department. Such moneys and
interest earned on such moneys are contin-
uously appropriated to the department to be
used to pay the costs of the Water Resources
Department to employ personnel to inspect
wells and well construction.

(7) As used in this section, “convert’
means to change the use of an existing well
or hole not previously used to withdraw wa-

ter to be used to seek or withdraw water.
(Formerly 537.632; 1981 c.416 §5; 1985 c.615 §7; 1985 c.673
§69; 1987 ¢.109 §2; 1989 c.129 §1]

537.763 Water Resources Degartment
Operating Fund. (1) There is established in
the State Treasury the Water Resources De-
partment Operating Fund to provide for the
payment of the administrative expenses of
the Water Resources Commission in carrying
out the provisions of ORS 537.762.

(2) The fund created under subsection (1)
of this section shall consist of:

(a) Fees received pursuant to ORS
537.762.

(b) All moneys received on behalf of this
account by gift, grant or appropriation, from
whatever source.

(3) The fund established b%'- this section
shall be separate and distinct from the Gen-
eral Fund. All interest, if any, shall inure to
the benefit of this fund. [1989 c.129 §4)

Note: 537.763 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 537 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

537.765 Log of new or altered wells;
furnishing samples to Water Resources
Commission. (1) The business or activity of
constructing new wells or altering existing
wells is declared to be a business or activity
affectinf the public welfare, health and
safety. In order to enable the state to protect
the welfare, health and safety of its citizens,
any person licensed under ORS 537.747, per-
son or public agency constructing or altering
a well, shall keep a log of each well con-
structed or altered and shall furnish a certi-
fied copy of the log to the Water Resources
Commission within 30 days after the com-
pletion of the construction or alteration.

(2) Beginning on or before January 1,
1996, the commission shall provide acknowl-
ed%'ment to the constructor of receipt of a
well log submitted under subsection (1) of
this section within 120 days of receipt.

(3) Each log req}t:ired under subsection
(1) of this section shall be in a form pre-
scribed by the commission and shall show:

(a) The name and post-office address of
the owner of the well and the person or
ublic agency performing or causing the per-
ormance of the work of constructing or al-
tering the well.

(b) The location of the well by section,
township and range or with reference to
government survey corners or monuments or
corners of recorded plats.

(c) The dates of commencement and com-
pletion of the work of constructing or alter-
ing the well.

(d) The depth, diameter and type of the
well.

(e) The kind and amount of the casing
and where placed in the well, including the
number and location of perforations or
screens.

() The flow in cubic feet per second or
gallons per minute of a flowing well, and the
shut-in pressure in pounds per square inch.

(g) The static water level with reference
to the land surface, and the drawdown with
respect to the amount of water pumped per
minute, when a pump test is made.

(h) The kind and nature of the material
in each stratum penetrated, with at least one
entry for each change of formation, and the
thickness of aquifers.

(i) The temperature of the ground water
encountered and other characteristics of the
ground water in detail as required by the
commission.

(4) If required by the commission, the
person, public agency or. licensee referred to
in subsection (1) of this section shall furnish
to the commission samples of the ground
water and of each change of formation in
containers furnished and transportation ex-

{)ense aid bly the commission. [1955 c.708 §29;
§2161 C. §11; 1981 c.416 §6; 1985 c.673 §70; 1993 ¢.774

(Local Regulation)

537.769 Local regulation of wells and
water well constructors. The Legislative
Assembly finds that ground water protection
is a matter of statewide concern. No ordi-
nance, order or regulation shall be adopted
by a local government to regulate the in-
spection of wells, construction of wells or
water well constructors subject to regulation
by the Water Resources Commission or the

1993-45-67



537.772

WATER LAWS

Water Resources Department under ORS
537.747 to 537.795 and 537.992. [1989 c.129 §3]

537.770 [1955 ¢.708 §30; 1957 c.341 §9; repealed by
1961 ¢.334 §12]

(Regulation of Ground Water Wells)

537.772 Pump tests; report; rules for
waiver. (1) The owner or operator of any
well, except wells used for purposes listed in
ORS 537.545, shall conduct a pump test at
least once every 10 years and report the re-
sults of that test to the Water Resources
Commission. The owner or operator may
conduct the test in conjunction with normal
pump service and testing or at any time more
corﬁrenient to the owner or operator of the
well.

(2) The owner or operator shall report
the results of the pump test on a form pro-
vided by the commission. The form shall in-
clude but need not be limited to the duration
of the test, rate of pumping, total water level
decrease and time required for 90 percent
recovery of water level,

(3) The commission may establish 'By rule
criteria for waiver of the pump test require-
ment. [1987 c.649 §5]

537.775 Wasteful or defective wells;
ermanent abandonment of old well. (1)
enever the Water Resources Commission
finds that any well, including any well ex-
empt under ORS 537.545, is by the nature of
its construction, operation or otherwise
causing wasteful use of ground water, is un-
duly interfering with other wells or surface
water supply, is a threat to health, is pollut-
ing ground water or surface water supplies,
is causing substantial alteration of ground
water temperatures or is causing substantial
thermal interference with other wells con-
trary to ORS 537.505 to 537.795 and 537.992,
the commission may order discontinuance of
the use of the well, impose conditions upon
the use of such well to such extent as may
be necessary to remedy the defect or order
permanent abandonment of the well accord-
ing to specifications of the commission.

(2) In the absence of a determination of
a critical ground water area, any order is-
sued under this section imposing conditions
upon interfering wells shalerovide to each
party all water to which the party is entitled,
1n accordance with the date of priority of the
water right.

(3) A landowner who replaces an old well
by drilling a new well shall permanently
agandon the old’well if the old well is within
a setback as defined in well construction
rules adopted by the commission. Permanent
abandonment of a well located within a set-
back shall occur within one year after the
function of the well is replacedy or within one

year after the water right, if applicable, is
transferred to the new well, whichever is

later. [1955 c.708 §25; 1981 ¢.919 §2; 1985 c.673 §71; 1987
c.442 §2; 1989 c.201 §6; 1989 ¢.833 §59; 1993 c.774 §12]

537.777 Regulation of controllin
works of wells and distribution of groun
water. (1) The Water Resources Commission
shall regulate or cause to be regulated the
controlling works of wells and distribute
ground water to secure compliance or equal
a}?d fair distribution if the commission finds
that:

(a) Any person or public agency is using
or attempting to use any ground water or is
operating or permitting the operation of any
well owned or controlled by such person or
8ublic agency except upon compliance with

RS 537.505 to 537.795 and 537.992 and any
applicable order or rule of the commission
under ORS 537.505 to 537.795 and 537.992; or

(b) It is necessary in order to secure the
equal and fair distribution of ground water
in accordance with the rights of the various
ground water users.

(2) The regulation of controlling works
and distribution of ground water under sub-
section (1) of this section shall be as nearly
as Sossible in the same manner as provided
in ORS 540.010 to 540.130. [1957 c.341 §; 1985
c.673 §72]

537.780 Powers of Water Resources
Commission. In the administration of ORS
537.505 to 537.795 and 537.992, the Water
Resources Commission may:

(1) Require that all flowing wells be
capped or equipped with valves so that the
flow of ground water may be completely
stopped when the ground water is not actu-
ally being applied to a beneficial use.

(2) Enforce:

(a) General standards for the con-
struction and maintenance of wells and their
casings, fittings, valves, pumps and back-
siphoning prevention.devices; and

(b) Special standards for the construction
and maintenance of particular wells and
their casings, fittings, valves and pumps.

(3Xa) Adopt by rule and enforce when
necessary to protect the ground water re-
source, standards for the construction, main-
tenance, abandonment or use of any hole
through which ground water may be con-
taminated; or

(b) Enter into an agreement with, or ad-
vise, other state agencies that are responsi-
ble for holes other than wells through which
ground water may be contaminated in order
to protect the ground water resource from
contamination.

(4) Enforce uniform standards for the
scientific measurement of water levels and
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of ﬁ'round water flowing or withdrawn from
wells.

(5) Enter upon any lands for the purpose
of inspecting wells, including_ wells exempt
under ORS 537.545, casings, fittings, valves,
pipes, pumps, measuring devices and back-
siphoning prevention devices.

(6) Prosecute actions and suits to enjoin
violations of ORS 537.505 to 537.795 and
537.992, and appear and become a party to
any action, suit or proceeding in any court
or before any administrative body when it
appears to the satisfaction of the commission
that the determination of the action, suit or
proceeding might be in conflict with the
public policy expressed in ORS 537.525.

(7) Call upon and receive, advice and as-
sistance from the Environmental Quality
Commission or any other public agency or
any person, and enter into cooperative
agreements with a public agency or person.

(8) Adopt and enforce rules necessary to
carry out the provisions of ORS 537.505 to
537.795 and 537.992 including but not limited
to rules governing:

(a) The form and content of registration
statements, certificates of registration, appli-
cations for permits, permits, certificates of
completion, ground water right certificates,
notices, proofs, maps, drawings, logs and li-
censes;

(b) Procedure in hearings held by the
commission; and

(¢c) The circumstances under which the
helpers of persons operating well drilling
machinerg may be exempt from the require-
ment of direct supervision by a licensed wa-
ter well constructor.

(9) In accordance with applicable law re-
garding search and seizure, z;_pply to any
court of competent jurisdiction for a warrant
to seize any well drilling machine used in

violation of ORS 537.747 or 537.753. (1955 c.708
§32; 1981 c.416 §7; 1985 c673 §73; 1989 ¢.833 §60]

537.783 Reinjection of geothermal flu-
ids; rules and standards; water ollution
control facility permit. (1) The Water Re-
sources Commission shall adopt rules which
govern the disposal by reinjection or other
means of geothermal fluids derived from:

(a) Geothermal or hot water wells less
than 2,000 feet deep producing fluids of less
than 250 -degrees Fahrenheit bottom hole
temperature; or

(b) Geothermal or hot water wells less
than 2,000 feet deep producing fluids that
have been appropriated pursuant to ORS
537.505 to 537.795 and 537.992.

(2) The rules adopted. under subsection
(1) of this section shall include standards

whereby contamination may be determined,
construction standards for reinjection wells,
testing procedures for identifying aquifers,
standards and procedures for determinin
whether adjacent aquifers are being degrade
by the reinjection process, gui elines for
conservation of the resource, criteria for
evaluating reservoirs or zones for geothermal
fluid disposal and requirements for prior ap-
proval of all geothermal fluid reinjection
proposals.

(3) A water pollution control facilities
permit shall be o%tained from the Depart-
ment of Environmental Quality under ORS
468B.050 before reinjection is commenced.
The Department of Environmental Quality
may, by agreement with the Water Resources
Commission, waive this requirement for re-
injection into the reservoir from which the
fluid came where adequate standards and
tests have been adopted to insure the fluid

and its residues are uncontaminated. [1979
¢.547 §3; 1985 ¢.673 §74]

537.785 Fees. (1) In the administration
of ORS 537.505 to 537.795 and 537.992, the
Water Resources Commission shall collect in
advance, the fees set forth in ORS 536.050
and 539.081 for any service similar to any of
those referred to in ORS 536.050 or 539.081.

(2) All fees collected by the commission
under subsection (1) of this section shall be
paid into the General Fund of the State
Treasury. ({1955 c.708 §33; 1969 c.629 §1; 1979 c67 §2;
1985 ¢.673 §75]

537.786 [1957 c.341 §3; repealed by 1969 c.629 §3]

537.787 Investigation of violation of

und water laws; remedies for vio-
lation. (1) The Water Resources Commission,
upon the commission’s own initiative, or
upon complaint alleging violation of any
provision of ORS 537.505 to 537.795 and
537992, or any rule adopted pursuant
thereto, may investigate to determine
whether a violation has occurred. If the in-
vestigation indicates that a violation has oc-
curred, the commission shall notify the
persons responsible for the violation, includ-
ing: :

(a) Any well constructor involved; and

(b) The landowner, if the violation in-
volves construction, alteration, operation or
abandonment of a well.

(2) If, after notice and opportunity for
hearing under ORS 183.310 to 183.550 the
commission determines that one or more vi-
olations have occurred, the commission may:

(a) Provide additional time for remedy of
the violation if the commission has reason to
believe adequate repair or other remedy will
be carried out within the specified period.
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(b) If one or more persons responsible for
the violation hold a water well constructor’s
license, suspend, revoke or refuse to renew
the license.

(c) Assess a civil penalty under ORS
537.992, on the well constructor or other re-
sgonsible party, including the landowner if
the landowner was involved in the well con-
struction.

(d) If an involved constructor or land-
owner has a surety bond required by ORS
537.753 (1) or (4) in effect, make demand on
the bond in an amount not to exceed the cost
of remedying the violation.

(e) Impose any reasonable condition on
the water well constructor’s license to insure
compliance with applicable laws and provide
protection to the ground water of the State
of Oregon. Such action shall be conducted
as a contested case proceeding according to
glgg 5a5%plicable provisions of ORS 183.310 to

() Any other action authorized by law.

(3) The commission may terminate pro-
ceedings against a person if:

(a) The landowner does not permit the
person involved in proceedings to be present
at any inspection made by the commission;
or

(b) The commission determines that the
person involved in proceedings is capable of
complying with recommendations made by
the commission, but the landowner does not
permit the person to comply with the
recommendations. [1985 c.615 §5; 1985 c.673 §199)

537.788 Recording well information in
deed records. (1) A person who owns pror-
ert:%'1 upon which a well is drilled shall,
within 60 da]ys of the drilling of the well, re-
cord the following information in the deed
records of the property upon which the well
was drilled:

(a) The identification number of the well
provided by the Water Resources Department
upon satisfaction of the reporting require-
ment of ORS 537.762; and

(b) The standard form of notice adopted
by the Water Resources Commission under
section 6, chapter 774, Oregon Laws 1993, if
this form of notice is not a ready in the deed
records.

(2) An owner of a property shall record
the following information in the property
deed records when transferring property if a
known well is located on the pro erty and
the following information is not aﬁ’eady re-
corded in the property deed records:

(a) The identification number of the well
obtained from the Water Resources Depart-
ment under ORS 537.791.

(b) The standard form of notice adopted
by the Water Resources Commission under
section 6, chapter 774, Oregon Laws 1993.
(1993 ¢.774 §8) .

Note: 537.788 to 537.793 becomes operative January
1,1996. See section 14, chapter 774, Oregon Laws 1993,

537.789 Well identification number. (1)
The well identification number provided by
the Water Resources Department when the
reporting requirement of ORS 537.762 is sat-
istied shall be recorded on the well by a per-
son licensed under ORS 537.747 within 30
days after the associated well work is com-
pleted.

(2) If a well does not have an identifica-
tion number recorded on it at the time the
property upon which the well is located is
transferred, the owner of the property shall
record on the well the identification number
obtained from the Water Resources Depart-
ment under ORS 537.791 within 30 days.

(3) The identification number on the well
shall be clearly visible to a person looking
for the number and shall meet minimum
standards as recommended by the ground
water advisory committee appointed under
ORS 536.090 and adopted by the Water Re-
sources Commission. [1993 c.774 §9)

Note: See note under 537.788.

537.790 (1955 c.708 §34; 1973 c.612 §15; repealed by
1985 ¢.673 §185)

537.791 Request for well identification
number. (1) A landowner may apply to the
Water Resources Department for a number
to identify a well on the landowner’s prop-
erty.

(2) The Water Resources Department
shall issue a number to identify a well that
has not received a number through the re-
porting process required for wells under ORS
537.762 within 10 days after receipt of the
application. [1993 c.774 §10]

Note: See note under 537.788.

637.792 [1985 ¢.615 §6; 1985 ¢.673 §200; 1991 c.734 §52;
renumbered 537.992 in 1993)

537.793 Effect of failure to com lf'
with ORS 537.788, 537.789 or 537.791. ng -
ure of a seller to comply with the provisions
of ORS 537.788, 537.789 or 537.791 does not
invalidate an instrument of. conveyance of

- real estate. (1993 c.774 §11)

Note: See note under 537.788.

537.795 ORS 537.505 to 537.795 supple-
mentary. ORS 537.505 to 537.795 and 537.992
are intended to be supplementary and in ad-
dition to and are not intended to repeal any
law relating to the surface waters of this
state. [1955 c.708 §35]

537.796 Rules regarding low temper-
ature geothermal appropriations. The
Water Resources Commission shall adopt by
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rule an initial temperature below which low
temperature geothermal appropriations shall
not be grotected from thermal interference
caused by ground water appropriations for
other purposes. [1989 c.201 §§7, 8]

Note: 537.796 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 537 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

SURVEYORS AND ENGINEERS

537.797 Rules for certification of sur-
veyors and engineers. The Water Re-
sources Commission by rule shall establish
criteria for the certification of registered,
professional surveyors and engineers to con-
duct surveys to determine whether a
permittee has completed all work necessary
to Rgerfect an appropriation of water under
ORS 537.230, 537.630 and 540.530. [1987 c.542
§1; 1989 ¢.171 §70]

Note: 537.797, 537.798 and 537.799 were enacted into
law by the Legislative Assembly but were not added to
or made a part of ORS chapter 537 or any series therein
by legislative action. See Preface to Oregon Revised
Statutes for further explanation.

537.798 Examination for certification
of surveyors and engineers; fees; revoca-
tion. (1) In accordance with criteria estab-
lished by the Water Resources Commission,
tgeuState Board of Engineering Examiners
shall:

(a) Conduct examinations for certifica-
tion of registered, professional surveyors and
engineers to conduct surveys to determine
whether or not a permittee has completed all
work necessary to perfect an appropriation
gf‘; Owgt(;)er under ORS 537.230, 537.630 and

.530.

(b) Issue certificates to any land surveyor
or engineer qualifigng for certification under
paragraph (a) of this subsection.

(¢) Collect fees for the examination and
certification of water right examiners under

this subsection.

(2) In accordance with the provisions of
ORS 183.310 to 183.550 relating to contested
cases, the State Board of Engineering Exam-
iners may revoke, suspend or modify certifi-
cates issued under subsection (1) of this
section.

(3) The State Board of Engineering Ex-
aminers shall establish fees for the examina-
tion, certification .and renewal  of
certification of water right examiners. The
fees shall be based upon the expenses of the
board in conducting a program to certify
water right examiners and the expenses of
the Water Resources Department in provid-
ing for examination of water right appropri-
ations by water right examiners.

(4) The board shall pay into the State
Treasury all moneys received as fees under
subsection (1) of this section. The State
Treasurer shall credit such money to the
State Board of Engineering Examiners. The
moneys are continuously appropriated to the
board to be used by the board in conjunction
with the Water Resources Department for
any expenses incurred by the oard and, if
approved by the Governor, any expenses in-
curred by the Water Resources Department
in the certification, examination and review
of activities of water right examiners. (1987
c.542 §2] '

Note: See note under 537.797.

537.799 Survey for issuance of water
right certificate. Any person who has ap-
plied for or received a permit or a transfer
to appropriate water under ORS 537.211,
537.625 or 540.530 on or before July 9, 1987,
shall notify the Water Resources Department
that the work has been completed and either:

(1) Hire a water right examiner certified
under ORS 537.798 to conduct a survey, the
original' to be submitted as required by the
Water Resources Department, for issuance
of a water right certificate; or

(2) Continue to appropriate water under
the water right permit or transfer issued un-
der ORS 537.211, 537.625 or 540.530 until the
Water Resources Department conducts a
survey and the commission issues a water
right certificate under ORS 537.250 or
537.625. [1987 c.542 §3]

Note: See note under 537.797.

WASTE, SPRING AND SEEPAGE
WATERS

537800 Waste, spring and seepage
waters; laws governing. All ditches now or
hereafter constructed, for the purpose of uti-
lizing waste, spring or seepage waters, shall
be governed by the same laws relating to

riority of right as those ditches constructed

for the purpose of utilizing the waters of

running streams. However, the person upon
whose lands the seepage or spring waters
first arise shall have the right to the use of

such waters. [Formerly 537.710; 1989 ¢.939 §2; 1991
¢.200 §2)

DIVERSION OF WATERS FROM BASIN
OF ORIGIN

537.801 Definitions; findings. (1) As
used in ORS chapters 537 and 540:

(a) “Basin” means one of the river basins
within this state, as defined by Water Re-
sources Department Map No. 0.2, dated 1987,
and entitled “Oregon Drainage Basins,” un-
less the context requires otherwise.

(b) “Basin of origin” means the basin in
which surface or ground water that is the
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subject of an application under ORS 537.211,
l537.40‘51), 537.620, 540.520, 543.210 or 543.290 is
ocated.

(2) The Legislative Assembly finds that
the transport of significant quantities of wa-
ter outside the boundaries of the basin of
origin may have a significant impact on the
water and other resources of the basin of
origin.

(3) Therefore, the Legislative Assembly
declares that the waters of the state may not
be appropriated, stored or diverted for use
outside the basin of origin except in compli-
ance with the provisions of ORS 537.801 to
537.860, including, if applicable, the prior ap-

roval of the Legislative Assembly under
RS 537.810. [1989 c.936 §§2, 3]

537.803 Application roposing use of
water outside of basin o? origin; contents.
(1) When an application for appropriation of
water submitted under ORS 537.211, 537.400,
537.620, 543.210, 543.290 or for a change in
the place of use of an existing water right
submitted under ORS 540.520 proposes use
of water outside the basin of origin, the ap-
plication shall include, in addition to any
other information required, an analysis of
the following:

(a) The amount of water in the basin of
origin available for future appropriation.

(b) Projected future needs for water in
the basin of origin.

(c) Benefits presently and rospectively
derived from the return flow oF water used
within the basin of origin that will be elimi-
nated by the proposed out-of-basin use.

(d) The correlation between surface wa-
ter and ground water in the basin of origin,
and whether the proposed use will be harm-
ful to the supply of either.

(e) Injury to existing water rights of
other appropriators or interference with
lanned uses or developments within the
asin of origin for which a permit has been
issued or for which an application is pending.

(f) Whether the proposed use will ad-
versely affect the quantity or quality of wa-
ter available for domestic or municipal use
within the basin of origin.

(%) Whether the proposed use will ad-
versely affect public uses, as defined in ORS
637.332, in the basin of origin.

(h) Alternative sources of water for the
proposed use that would not rely on transfer
of water out of its basin of origin.

(2) This_section shall apply only to an
application filed on and after October 3, 1989.

(3) This section shall not apply to an ap-
lication for exchange of water under ORS
0.533 to 540.543.

(4) This section shall not apply to an ap-
glication for the transfer of less than 0.5 cu-
ic feet per second of water.

(5) Subsection (1) of this section shall not
apply to an appropriation or diversion by a
city to facilitate regional municii)al water
service if the city has historically trans-
ported water between the basin of origin and
proposed receiving basins identified in the
application. [1989 ¢936 §4]

537.805 Processing of application;
hearing; action on application. Notwith-
standing any other provision of ORS 537.801
to 537.809, an application governed by ORS
537.803 shall be processed as follows:

(1) Upon determination that the applica-
tion is acceptable, the Water Resources
Commission shall conduct a comprehensive
review of the application, at the applicant’s
expense.

(2) When the comprehensive review is
complete, the commission shall issue a pre-
liminary analysis of the application that ad-
dresses the factors under BRS 537.803 and
any other information the commission con-
siders relevant. The preliminary analysis, or
a reasonable summary, shall be published at
the applicant’s expense for three consecutive
weeks in a newspaper of general circulation
in the basin of origin of the proposed appro-
priation, diversion or impoundment.

(3) Following publication, the commission
shall conduct a public hearing at the appli-
cant’s expense, in the basin of origin. The
hearing shall be for comment on the factors
analyzed under ORS 537.803 and standards
that otherwise apply to the proposed appro-
priation or transfer.,

(4) After considering the application, the
information generated during the compre-
hensive review of the application, all com-
ments received at the hearing and written
comments received within 20 days after the
dﬁttlel of the public hearing, the commission
shall:

(a) If the application requires legislative
approval under ORS 537.810, submit a report
to the Legislative Assembly that addresses
all factors analyzed under ORS 537.803 and
recommends whether to approve or deny the
a?plipqtion for use of water outside the basin
of origin; or

(b) If the application does not require
legislative approval under ORS 537.810, ap-
prove or deny the application in accordance
with the procedures and standards that oth-
erwise govern the application, giving due
consideration to factors set fort%-xl in ORS
537.803. (1989 c.936 §5]

537.807 [1989 c.939 §6; repealed by 1991 ¢.200 §3]
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537.840

537.809 Reservation of water in basin
of origin. Before approving or recommend-
ing approval of an application subject to ORS
537.803, the Water Resources ommission
shall reserve an amount of water adequate
for future needs in the basin of origin, in-
cluding an amount sufficient to protect pub-
lic uses, and subordinate the out-of-basin use
to that reservation. [1989 c.936 §6]

537.810 Diversion or appropriation of
waters from basin of origin without leg-
islative consent prohibited; terms of con-
sent; exceptions. (1) No waters located or
arising within a basin shall be diverted,
impounded or in' any manner appropriated for
diversion or use beyond the boundaries of
that basin except upon. the express consent
of the Legislative Assembly. In the event the
Legislative Assembly shall give its consent
to any such request it may attach thereto
such terms, conditions, exceptions, reserva-
tions, restrictions and provisions as it may
care to make in the protection of the natural
resources of the basin and the health and
welfare of the present and future inhabitants
of the basin within which the water arises
or is located.

(2) Subsection (1) of this section shall not
apply to appropriations or diversions of less
than 50 cubic feet per second out of the
basin of origin.

(3) Subsection (1) of this section shall not
apply to appropriations or diversions within
the Klamath River Basin as defined in ORS
542.620 or within the Goose Lake Basin as
defined in ORS 542.520, so long as those
statutes remain in effect.

(4) This section shall not apply to an ap-
propriation or diversion by a city to facilitate
regional municipal water service if the city
has historically transported water between
the basin of origin and proposed receiving
basins identified in the application. [Amended
by 1989 ¢.936 §7]

537.820 Application of provisions to
waters forming common boundary be-
tween states. ORS 537.801 to 537.860 shall
also apply to the waters located within the
boundaries of this state of any river, stream,
lake or other body of water serving as part
of the common boundary of this state and
any other state and over which this state has
concurrent jurisdiction, except that said
sections shall not apply to the diversion,
impoundment or appropriation of waters for
the development of hydroelectric energy,
flood control, irrigation or other uses in wa-
ters forming a boundary of the state in cases
where such waters are not to be diverted
from the drainage basin wherein such waters
are located.

537.830 Filing uron or condemnation
of waters without legislative permission
prohibited. No_person, or agenc of any
state or of the United States, shall attempt
to condemn any waters within the boun-
daries of this state for use outside the basin
of origin without first complyin with the
requirements of ORS 537.801 to 537.810 and
this section. [Amended by 1989 ¢.936 §8]

537.835 City of Walla Walla, Washing-
ton, may appropriate, im und and di-
vert certain waters from Mill Creek. (1)
Pursuant to the provisions of ORS 537.810,
consent is hereby fiven to the City of Walla
Walla, a municipal corporation of the State
of Washington, to appr(;‘priate, impound and
divert certain waters from Mill Creek, a
tributary of the Walla Walla River, located
in Township 6 North, Range 38, EW.M,
Umatilla County, Oregon, for the beneficial
use of both the State of Oregon and within
the City of Walla Walla, State of Washing-
ton, subject to the following terms and con-
ditions:

(a) The City of Walla Walla shall pay the
entire cost of constructing and maintaining
this project; and

(b) The City of Walla Walla shall employ
only residents and inhabitants of the State
of Oregon in the construction and mainte-
nance of the project.

(2) The Water Resources Commission
may from time to time direct that a desig-
nated portion of the impounded waters shall
be hels in the State of Oregon for fire pro-
tection, for use by Oregon residents, for
wildlife habitat needs, and to maintain
proper stream flow during the summer
months.

(3) Prior to commencin construction,
the City of Walla Walla shal make applica-
tion for such appropriation, impoundment
and diversion to the Water Resources Com-
mission and such appropriation,
impoundment_and diversion shaﬁ be allowed
upon such additional terms, conditions, res-
ervations, restrictions and provisions, includ-
ing minimum stream flow, as the Water
Resources Commission shall impose for the

rotection and benefit of the State of Oregon.
1975 ¢.732 §2; 1985 ¢.673 §76)

537.840 Legislative consent; filing of
certified copy; appropriation rights and
procedure. Upon receiving legislative per-
mission to appropriate waters under
537.801 to 537.860, the permittee, upon filing
in the Water Resources Department a certi-
fied copy of the Act, certified to by the Sec-
retary of State, may proceed to obtain an
appropriation of waters in the manner pro-
vided by the laws of this state for the appro-
priation of waters for beneficial use, subject
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to all existing rights and valid prior appro-
priations and subject to the terms, condi-
tions, exceptions, reservations, restrictions

and grovisions of such legislative consent.
[Amended by 1985 c.673 §77)

537.850 Suits to protect state inter-
ests; right of redress to private persons.
In the event of any violation or attempt to
violate any of the provisions of ORS 537.801
to 537.860, the Governor shall cause to be
instituted such suits and actions as may be
necessary to protect and defend the sover-
eign rights and interests of the state in the
premises. Persons are given right of redress
against such violator at private suit or ac-
tion under any appropriate remedy at law or
in equity.

537.855 Domestic water supply district
permitted to divert water out of state;
conditions. (1) Pursuant to the provisions of
ORS 537.810, consent is hereby given to any
domestic water supply district formed under
ORS chapter 264 to permit the diversion of
-water for use on property a portion of which
is within a state adjoining Oregon, subject to
the following conditions:

(@) The majority of the property is within
Oregon.

(b) The property is developed with eco-
nomic benefit to Oregon as well as to the
adjoining state, in the judgment of the do-
mestic water supply district.

(c) The costs of the diversion are borne
by the developer or owner of the property.

(d) The developer employs only residents
of Oregon in the construction necessary for
the diversion of water.

(2) The diversion of water under this
section shall be subject to additional terms,
conditions, reservations, restrictions and
provisions as the Water Resources Commis-
sion shall impose for the protection and ben-

efit of the State of Oregon. (1985 c572 §2; 1987
¢.158 §115)

537.860 Vested ri%hts protected. ORS
537.810 to 537.850 shall not affect any valid
prior appropriation or water right existing
on May 12, 1951. .

537870 Out-of-state municipalities;
acquisition of land and water rights in
t())regon. Subject to the limitations imposed
y
corporation of any state adjoining Oregon
may acquire title to any land or water right
within Oregon, by purchase or condemnation,
which lies within any watershed from which
the municipal corporation obtains or desires
to obtain its water supply.

RS 537.801 to 537.860, any municipal -

PENALTIES

537.990 Criminal penalties. (1) Violation
of ORS 537.130 (2) is punishable, upon con-
viction, by a fine of not less than $10 nor
more than $250, or by imprisonment in the
lgou}rllty jail for not more than six months, or

oth.

(2) Any person who willfully diverts or
uses water to the detriment of others with-
out compliance with law shall be punished
as provided in subsection (1) of this section.
The possession or use of water, except when
a rigiit of use is acquired in accordance with
law, shall be prima facie evidence of the
guilt of the person using it.

(3) Violation of ORS 537.535 (1) is pun-
ishable, upon conviction, by a fine of not less
than $10 nor more than $250, or by impris-
onment in the count{; jail for not more than
six months, or both. Violation of ORS 537.747
is a Class B misdemeanor.

(4) Justice courts and district courts
shall have concurrent jurisdiction with the
circuit courts in the trial of all violations
under this section. [Subsection (3) enacted as 1955
¢.708 §36; 1963 ¢.293 §3; 1981 c.416 §8)

537.992 Civil dpenalties; schedule of
penalties. (1) In addition to any other rem-
edy provided by law, the Water Resources
Commission may impose a civil penalty
against any person who, in the construction
of a well, violates any provision of ORS
537.747 to 537.795 and 537.992, or ani' rule
promulgated pursuant thereto. A civi pen-
alty shall be in an amount determined by the
commission in accordance with the rules
adopted under subsection (2) of this section.
However, the commission shall not impose a
civil penalty under this section if the com-
mission, by exercising other authority
granted under ORS 537505 to 537.795 and
537.992, causes the person to comply with the
provisions of ORS 537.747 to 537.795 and
©37.992 or rules adopted thereunder.

(2) The commission shall adopt by rule a
schedule of penalties for violation of ORS
937.747 to 537.795 and 537.992, not to exceed
$1,000 for each occurrence defined in the
rules as a major violation, and not to exceed
$250 for each occurrence defined in the rules
as a minor violation. Under no circum-
stances may a penalty for a violation of ORS
537.762 or 537.765 exceed $250.

(3) Civil penalties under this section
shall be imposed as provided in ORS 183.090.

(4) All amounts recovered under this
section shall be deposited in the General
Fund. (Formerly 537.792)
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