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GENERAL ADMINISTRATION

468.005 Definitions. As used in ORS
448.305, 454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454.505 to 454.535, 454.605 to
454745 and ORS chapters 468, 468A and
468B, unless the context requires otherwise:

(1) “Commission” means the Environ-
mental Quality Commission.

(2) “Department” means the Department
of Environmental Quality.

(3) “Director” means the Director of the
Department of Environmental Quality.

(4) “Order” has the same meaning as
given in ORS 183.310.

(5) “Person” includes individuals, corpo-
rations, associations, firms, partnerships,
joint stock companies, public and municipal
corporations, political subdivisions, the state
and any agencies thereof, and the Federal
Government and any agencies thereof.

(6) “Rule” has the same meaning as given
in ORS 183.310. \

(7) “Standard” or “standards” means such
measure of quality or purity for air or for
any waters in relation to their reasonable or
necessary use as may be established by the
commission pursuant to ORS 448.305, 454.010
to 454.040, 454.205 to 454.255, 454.405,
454.425, 454.505 to 454.535, 454.605 to 454.745

and ORS chapters 468, 468A and 468B.
[Formerly 449.001}

468.010 Environmental Quality Com-
mission; appointment; confirmation;
term; compensation and expenses. 1)
There is created an Environmental Quality
Commission. The commission shall consist of
five members, appointed by the Governor,
subject to confirmation by the Senate as
provided in ORS 171.562 and 171.565.

(2) The term of office of a member shall
be four years, but the members of the com-
mission may be removed by the Governor.
Before the expiration of the term of a mem-
ber, the Governor shall appoint a successor
to assume the duties of the member on July
1 next following. A member shall be eligible
for reappointment, but no member shall serve
more than two consecutive terms. In case of
a vacancy for any cause, the Governor shall
make an appointment to become immediately
effective for the unexpired term.

(3) A member of the commission is enti-
tled to coggensation and expenses as pro-
vided in ORS 292.495. [Formerly 449.016]

468.015 Functions of commission. It is
the function of the commission to establish
the policies for the operation of the depart-
ment in a manner consistent with the poli-
cies and purposes of ORS 448.305, 454.010 to

454.040, 454.205 to 454.255, 454.405, 454.425,
454505 to 454.535, 454.605 to 454.745 and
ORS chapters 468, 468A and 468B. In addi-
tion, the commission shall perform any other
duty vested in it by law. (1973 c.835 §4]

468.020 Rules and standards. (1) In ac-
cordance with the applicable provisions of
ORS 183.310 to 183.550, the commission shall
adopt such rules and standards as it consid-
ers necessary and proper in performing the
functions vested by law in the commission.

(2) Except as provided in ORS 183.335 (5),
the commission shall cause a public hearin
to be held on any proposed rule or standar
Erior to its adoption. The hearing may be

efore the commission, any designated mem-
ber thereof or any person designated by and
acting for the commission. [Formerly 449.173;
1977 ¢.38 §1]

468.030 Department of Environmental
Quality. There is hereby established in the
executive-administrative branch of the gov-
ernment of the state under the Environ-
mental Quality Commission a department to
be known as the Department of Environ-
mental Quality. The department shall consist
of the director of the department and all

ersonnel employed in the department.
ormerly 449.032)

468.035 Functions of department. (1)
Subject to policy direction by the commis-
sion, the department:

(a) Shall encourage voluntary cooper-
ation by the people, municipalities, counties,
industries, agriculture, and other pursuits, in
restoring and preserving the quality and pu-
rity of the air and the waters of the state in
accordance with rules and standards estab-
lished by the commission.

(b) May conduct and prepare, independ-
ently or in cooperation with others, studies,
investigations, research and programs per-
taining to the quality and purity of the air
or the waters of the state and to the treat-
ment and disposal of wastes.

(c) Shall advise, consult, and cooperate
with other agencies of the state, olitical
subdivisions, other states or the Federal
Government, in respect to any proceedings
and all matters pertaining to control of air
or water pollution or for the formation and
submission to the legislature of interstate
pollution control compacts or agreements.

(d) May employ personnel, including spe-
cialists, consultants and hearing officers,
purchase materials and supplies, and enter
into contracts necessary to carry out the
purposes set forth in ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454505 to 454.535, 454.605 to 454.745 and
ORS chapters 468, 468A and 468B.
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(e) Shall conduct and supervise programs
of air and water pollution control education,
including the preparation and distribution of
information regarding air and water pol-
lution sources and control.

(D) Shall provide advisory technical con-
sultation and services to units of local gov-
ernment and to state agencies.

(g) Shall develop and conduct demon-
stration programs in cooperation with units
of local government.

(h) Shall serve as the agency of the state
for receipt of moneys from the Federal Gov-
ernment or other public or private agencies
for the purposes of air and water pollution
control, studies or research and to expend
moneys after appropriation thereof for the
purposes given.

(i) Shall make such determination of pri-
ority of air or water pollution control pro-
jects as may be necessary under terms of
statutes enacted by the Congress of the
United States.

() Shall seek enforcement of the air and
water pollution laws of the state.

(k) Shall institute or cause to be insti-
tuted in a court of competent Jjurisdiction,
proceedings to compel compliance with any
rule or standard adopted or any order or
permit, or condition thereof, issued pursuant
to ORS 448.305, 454.010 to 454.040, 454.205 to
454.255, 454.405, 454.425, 454.505 to 454.535,
454.605 to 454.745 and ORS chapters 468,
468A and 468B.

(L) Shall encourage the formulation and
execution of plans in conjunction with air
and water pollution control] agencies or with
associations of counties, cities, industries
and other persons who severally or jointly
are or may be the source of air or water
pollution, for the prevention and abatement
of pollution.

(m) May determine, by means of field
studies and sampling, the degree of air or
water pollution in various regions of the
state.

(n) May gerform such other and further
acts as may be necessary, Eroper or desirable
to carry out effectively the duties, powers
and responsibilities of the department as set
forth in ORS 448.305, 454.010 to 454.040,
454.205 to 454.255, 454.405, 454.425, 454.505 to
454.535, 454.605 to 454.745 and ORS chapters
468, 468A and 468B.

(0) Shall coordinate any activities of the
department related to a watershed enhance.
ment ﬂro'ect approved by the Governor's
Watershed Enhancement Board under ORS
541.375 with activities of other cooperating
state and federal agencies participating in
the project. ;

(2) Nothing in this section shall affect
the authority of the Health Division to make
and enforce rules:

(a) Regarding the quality of water for
human or animal consumption pursuant to
ORS 448.115 to 448.325, 624.010 to 624.120
and 624.310 to 624.440; and

(b) Regarding the quality of water for
public swimming places pursuant to ORS
;.1131%.110. [Formerly 449.082; 1983 c.740 $181; 1987 ¢.734

468.040 Director; salary. The commis-
sion shall appoint a director who shall hold
office at the pleasure of the commission. The
salary of the director shall be fixed by the
commission unless otherwise provided by
law. [Formerly 449.026]

468.045 Functions of director;
ation. (1) Subject to policy direction
commission, the director shall:

(a) Be administrative head of the depart-
ment;

(b) Have power, within applicable budg-
etary limitations, and in accordance with"
ORS chapter 240, to hire, assign, reassign,
and coordinate personnel of the ggpartment;

() Administer and enforce the laws of
th?i state concerning environmental quality;
an

(d) Be authorized to
proceeding before any public officer, com-
mission or body of the United States or any
state for the purpose of representing the cit-
izens of Oregon concerning environmental
quality.

(2) In - addition to duties otherwise re-
quired by law, the director shall prescribe
regulations for the government of the de-
partment, the conduct of its employees, the
assignment and performance of its business
and the custody, use and preservation of its
records, papers and property in a manner
consistent with applicable law.

(3) The director may delegate to any of
the employees of the department the exercise
or discharge in the director’s name of any
power, duty or function of whatever charac-
ter, vested in or imposed by law upon the
director. The official act of any such person
so acting in the director’'s name and the
authority of the director shall be considered
ﬁgggfs]an official act of the director. [Formerly

deleg-
by the

participate in any

468.050 Deputy director. (1) With the
approval of the commission, the director may
appoint a deputy director in the unclassified
service who shall serve at the pleasure of the
director. The deputy director shall have full
authority to act for the director, subject to
directions of the director. The appointment
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of the deputy director shall be by written
order, filed with the Secretary of State.

(2) The deputy director shall receive such
salary as may be provided by law or, if not
80 J)rovided, as may be fixed by the director,
and shall be reimbursed for all expenses ac-
tually and necessaril incurred by the dtgfputy
director in the performance of the o 1cial
duties of the deputy director. (1973 c.291 §2]

Note: 468.050 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 468 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

468.055 Contracts with Health Divi-
sion. In addition to the authority granted
under ORS 190.003 to 190.110, when author-
ized by the commission and the Health Divi-
sion, the director and the Assistant Director
for Health may contract on behalf of their
respective agencies for the purposes of car-
rying out the functions of either agency, de-
fining areas of responsibility, rnishing
services or employees by one to the other
and generally Frovidin cooperative action in
the interests of public health and the quality
of the environment in Oregon. Each con-
tractin aiency is directed to maintain liai-
son with the other and to cooperate with the
other in all matters of joint concern or in-
terest. [Formerly 449.062)

468.060 Enforcement of rules
health agencies. On its own motion after
public hearing, the commission may grant
specific authorization to the Health Division
or ‘to ‘any county, district or city board of
health to enforce any rule of the commission
relating to air or water pollution or solid
wastes. [Formerly 449.064]

468.065 Issuance of permits; content;
fees; use. Subject to any specific require-
ments imposed by ORS 448.305, 454.010 to
454.040, 454.205 to 454955, 454.405, 454,425,
454505 to 454.535, 454.605 to 454.745 and
ORS chapters 468, 468A and 468B:

(1) Applications for all permits author-
ized or required by ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454 405, 454.425,
454505 to 454.535, 454.605 to 454.745 and
ORS chapters 468, 468A and 468B shall be
made in a form prescribed by the department.
Any tpermit issued by the department shall
specity its duration, and the conditions for
compliance with the rules and standards, if
any, adopted by the commission pursuant to
ORS 448305, 454.010 to 454.040, 454.205 to
454,955, 454405, 454.425, 454.505 to 454.535,
454605 to 454.745 and ORS chapters 468,
468A and 468B.

(2) By rule and after hearing, the com-
mission may establish a schedule of fees for
permits issued pursuant to ORS 468A.040,
468A.045, 468A.155 and 468B.050. Except as

.and evaluating the application,

by -

provided in ORS 468A.315, the fees contained
in the schedule shall be based upon the an-
tici;iated cost of filing and investigating the
application, of carrying out applicable re-
uirements of Title V, of issuing or denying
the requested permit, and of an inspection
program to determine compliance or non-
compliance with the permit. The fee shall
accompany the application for the permit.
The fees for a permit issued under ORS
468A.040 or 468B.050 may be imposed on an
annual basis.

(3) An a%)licant for certification of a
project under ORS 468B.040 or 468B.045 shall
pay as a fee all expenses incurred by the
commission and department related to the
review and decision of the director and com-
mission. These expenses may include legal
expenses, expenses incurred in processing
issuing or
denying certification and expenses of com-
missioning an independent study by a con-
tractor of any aspect of the proposed project.
These expenses shall not include the costs
incurred 1 defending a decision of either the
director or the commission aﬁainst appeals
or legal challenges. Every app icant for cer-
tification shall submit to the department a
fee at the same time as the application for
certification is filed. The fee for a new
project shall be $5,000, and the fee for an
existing project needing relicense shall be
$3,000. To the extent possible, the full cost
of the investigation shall be paid from the
application fee paid under this section. How-
ever, if the costs exceed the fee, the appli-
cant shall pay any excess costs shown in an
itemized statement prepared by the depart-
ment. In no event shall the department incur
expenses to be borne by the applicant in ex-
cess of 110 percent of the fee initially paid
without prior notification to the applicant. In
no event shall the total fee exceed $40,000
for a new project or $30,000 for an existing
roject needing relicense. If the costs are
ess than the initial fee paid, the excess shall
be refunded to the applicant.

(4) The department may require the sub-
mission of plans, specifications and cor-
rections and revisions thereto and such other
reasonable information as it considers neces-
sary to determine the eligibility of the appli-
cant for the permit.

(5) The department may require periodic
reports from persons who hold permits under
ORS 448.305, 454.010 to 454.040, 454.205 to
454,225, 454.405, 454.425, 454,505 to 454.535,
454.605 to 454.745 and ORS chapters 468,
468A and 468B. The report shall be in a form
prescribed by the department and shall con-
tain such information as to the amount and
nature or common description of the
pollutant, contaminant or waste and such
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other information as the department may re-
quire.

(6) Any fee collected under this section
or ORS 468A.315 shall be deposited in the
State Treasury to the credit of an account
of the department. Such fees are contin-
uously appropriated to meet the administra-
tive expenses of the program for which they
are collected. The federal operating permit
program shall include a commensurate
amount of the fee for any permit issued un-
der this section for which the department
incurs costs associated with the require-
ments of Title V and any fees collected under
ORS 468A.315. Fees collected for the federal
operating J)ermit program in any biennium
that exceed the legislatively approved budget,
including amounts aut:horizet;J by the Emer-
gency Board for the federal ogerating permit
program for such biennium, shall be credited
toward the federal operating permit rogram
budget for the following biennium. The fees
collected under this section or ORS 468A.315
by a regional air pollution control authority
pursuant to a permit ]program authorized by
the commission shall be retained by and
shall be income to the regional authority ex-
cept as provided in ORS 468A.155 (2)(c). Such
fees shall be accounted for and expended in
the same manner as are other funds of the
regional authority. However, if the depart-
ment finds after hearing that the permit pro-
g'ram administered by the regiona? authority

oes not conform to the requirements of the
permit program approved by the commission
gursuant to ORS 468A.155, such fees shall be

eposited and expended as are permit fees
submitted to the department.

(7) As used in this section, “Title V” has
the meaning given in ORS 468A.300. [Formerly
449.733; 1975 c. §7; 1983 c.144 §2; 1983 ¢.740 §182; 1989
¢.199 gli 1989 ¢.833 §77; 1991 ¢.723 §1: 1991 ¢.752 §15; 1993
¢.790 §2

468.070 Denial, modification, suspen-
sion or revocation of permits. (1) At any
time, the department may refuse to issue,
modify, suspend, revoke or refuse to renew
any permit issued pursuant to ORS 468.065
if 1t finds:

(a) A material misrepresentation or false
statement in the application for the permit.

(b) Failure to comply with the conditions
of the permit.

(¢) Violation of any applicable provisions
of ORS 466.605 to 466.680, 466.880 (3) and (4)
and 466.995 (2) or ORS chapters 468, 468A
and 468B.

(d) Violation of any applicable rule, stan-
dard or order of the commission.

(2) The department ma modify any per-
mit issued pursuant to ORS 468.065 if it finds
that modification is necessary for the proper

administration, implementation or enforce-
ment of the provisions of ORS 448.305,
454.010 to 454.040, 454.205 to 454.255, 454.405,
454.425, 454.505 to 454.535, 454.605 to 454.745,
466.605 to 466.690 and ORS chapters 468,
468A and 468B.

(3) The procedure for modification, sus-
pension, revocation or refusal to issue or re-
new shall be the procedure for a contested

case as provided in ORS 183.310 to 183.550.
%};%’;3 c835 §14; 1979 c.184 §1; 1985 ¢.733 §22; 1993 c422

468.076 Revolving fund; uses. (1) On
written request of the director of the de?art-
ment or the authorized representative of the
director, the Oregon Department of Adminis-
trative Services shall draw warrants on
amounts appropriated to the department for
operating expenses for use by the department
as a revolving fund. The revolving fund shall
not exceed the aggregate sum of $10,000 in-
cluding unreimbursed advances. The revolv-
ing fund shall be deposited with the State
Treasurer to be held in a special account
aﬁairll(st which the department may draw
checks. -

(2) The revolving fund may be used by
the department to pay for trave expenses, or
advances therefor, for employees of the de-

artment and for any consultants or advisers
or whom payment of travel expenses is au-
thorized by law or for purchases required
from time to time or for receipt or disburse-
inent of federal funds available under federal
aw,

(3) All claims for reimbursement of
amounts paid from the revolving fund shall
be approved by the department and by the
Oregon Department of Administrative Serv-
ices. When such claims have been approved,
a warrant covering them shall be drawn in
favor of the department and charged against
the appropriate fund or account, and shall be

used to reimburse the revolving fund.
(Formerly 449.034; 1977 c.704 §7]

UNIFORM TRANSBOUNDARY
POLLUTION REE(IJI;‘ROCAL ACCESS

468.076 Definitions for ORS 468.076 to
468.089. As used in ORS 468.076 to 468.089:

(1) “Person” means an individual, corpo-
ration, business trust, estate, trust, partner-
ship, association, joint venture, government
in its private or public capacity, govern-
mental subdivision or agency, or any other
legal entity.

(2) “Reciprocating jurisdiction” means a
state of the United States of America, the
District of Columbia, the Commonwealth of
Puerto Rico, a territory or possession of the

United States of America or a province or
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territory of Canada, that has enacted an Act
to provide substantially equivalent access to
its courts and administrative agencies as
21iovided in ORS 468.076 to 468.087. (1991 c.826

Note: 468.076 to 468.089 were enacted into law by
the Legislative Assembly but were not added to or made
a part of ORS chapters 468, 468A and 468B or any series
therein by legislative action. See Preface to Oregon Re-
vised Statutes for further explanation.

468.078 Action for pollution originat-
ing in Oregon. Any person in a
reciprocating jurisdiction may bring an ac-
tion or other proceeding in Oregon for injury
or threatened injury to property or person in
the reciprocating jurisdiction caused by pol-
lution originating, or that may originate, in
Oregon. [1991 ¢.826 §3)

Note: See note under 468.076.

468.079 Action for pollution originat-
ing in reciprocating jurisdiction. A person
who suffers, or is threatened with, injury to
the person or progerty in a reciprocating ju-
risdiction caused by pollution originating, or
that may originate, in Oregon, has the same
rights to relief with respect to the injury or
threatened injury, and may enforce ::—Kose
rights in Oregon as if the injury or threat-
ened injury occurred in Oregon. [1991 c826 §4]

Note: See note under 468.076.

468.080 Applicability of Oregon law.
The law to be applied in an action or other
proceeding brought under ORS 468.076 to
468.087, including what constitutes “pol-
lution,” is the law of Oregon excluding Ore-
gon’s choice of law rules. Nothing in ORS
468.076 to 468.087 restricts the anlicability
of federal law in actions in which federal law
is preemptive. Nothing in ORS 468.076 to
468.087 determines whether state law or fed-
eral law applies in any particular legal ac-
tion. [1991 c.826 §5]

Note: See note under 468.076.

468.081 Rights of injured person. ORS
468.076 to 468.087 do not accord a person in-
jured or threatened with injury in another
jurisdiction any rights superior to those that
the person would have i injured or threat-
ened with injury in Oregon. [1991 ¢.826 6]

Note: See note under 468.076.

468.083 Right conferred under ORS
468.076 to 468.087 in addition to other
rights. The right provided in ORS 468.076 to
468.087 is in addition to, and not in
derogation of, any other right. (1991 c826 §7]

Note: See note under 468.076.

468.085 Sovereign immunity defense.
The defense of sovereign immunity is appli-
cable in any action or other proceeding
brought under ORS 468.076 to 468.087 only
to the extent that it would apply to a person

injured or threatened with injury in Oregon.
[1991 ¢.826 §8)

Note: See note under 468.076.

468.087 Application and construction
of ORS 468.076 to 468.087. ORS 468.076 to
468.087 shall be aplplied and construed to
carry out the general purpose of ORS 468.076
to 468.089 to make uniform the law with re-
spect to the subject of ORS 468.076 to 468.089
g;]nong the jurisdictions enacting it. [1991 c.826

Note: See note under 468.076.

468.089 Short title. ORS 468.076 to
468.087 shall be known and may be cited as
the “Uniform Transboundary Pollution Re-
ciprocal Access Act.” {1991 c.826 §1)

Note: See note under 468.076.

ENFORCEMENT

468.090 Complaint procedure. (1) In

case any written substantiated complaint is
filed with the department which it has cause
to believe, or in case the department itself
has cause to believe, that any person is vio-
lating any rule or standard ado ted by the
commission or any permit issued by the de-
partment by causinﬁ or permitting water
ollution or air pollution or air contam-
ination, the department shall cause an in-
vestigation thereof to be made. If it finds
after such investigation that such a violation
of any rule or standard of the commission or
of any permit issued by the department ex- |
ists, 1t shall by conference, conciliation and
persuasion endeavor to eliminate the source
or cause of the pollution or contamination
which resulted in such violation.

(2) In case of failure to remedy the vio-
lation, the department shall commence en-
forcement proceedings pursuant to the
procedures set forth in ORS 183.310 to
183.550 for a contested case. [Formerly 449.816]

468.095 Investigatory authority; entry
on premises; status o records. (1) The
department shall have the power to enter
upon and inspect, at any reasonable time,
any public or private property, premises or
place for the purpose of investigating either
an actual or suspected source of water pol-
lution or air pollution or air contamination
or to ascertain compliance or noncompliance
with any rule or standard adopted or order
or permit issued pursuant to ORS 448.305,
454.010 to 454.040, 454.205 to 454.255, 454.405,
454,425, 454.505 to 454.535, 454.605 to 454.745
and ORS chapters 468, 468A and 468B. The °
commission shall also have access to any
pertinent records relating to such property,
including but not limited to blueprints, oper-
ation and maintenance records and logs, op-
erating rules and procedures.
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(2) Unless classified by the director as
confidential, any records, reports or informa-
tion obtained under ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454 425,
454.505 to 454.535, 454.605 to 454.745 and
ORS chapters 468, 468A and 468B shall be
available to the public. Upon a showing sat-
isfactory to the director by any person that
records, reports or information, or particular
parts thereof, other than emission data, if
made public, would divulge a secret process,
device or method of manufacturing or pro-
duction entitled to protection as trade se-
crets of such person, the director shall
classify such record, report or information,
or particular part thereof, other than emis-
sion data, confidential and such confidential
record, report or information, or particular
part thereof, other than emission data, shall
not be made a part of any public record or
used in any pub?ic hearing unless it is deter-
mined by a circuit court that evidence
thereof is necessary to the determination of
an issue or issues being decided at a public
hearing. (Formerly 449.169; 1975 ¢.173 §11

468.100 Enforcement procedures; pow-
ers of regional authorities; status of pro-
cedures. (1) Whenever the commission has
good cause to believe that any person is en-
gaged or is about to engage in any acts or
practices which constitute a violation of ORS
448.305, 454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454.505 to 454.535, 454.605 to
454.745 and ORS chapters 468, 468A and
468B, or any rule, standard or order adopted
or entered pursuant thereto, or of any permit
issued pursuant to ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454.605 to 454.745 and
ORS chapters 468, 468A and 468B, the com-
mission may institute actions or proceedings
for legal or equitable remedies to enforce
compliance thereto or to restrain further vi-
olations.

(2) The Proceedings authorized by sub-
section (1) of this section may be instituted
without the necessity of prior agency notice,
hearing and order, or guring said agency
hearing if it has been initially commenced by
the commission.

(3) A regional authority formed under
ORS 468A.105 may exercise the same func-
tions as are vested in the commission by this
section in so far as such functions relate to
air pollution control and are a plicable to
the conditions and situations of the territory
within the regional authority. The regional
authority shall carry out these functions in
the manner provided for the commission to
carry out the same functions.

(4) The provisions of this section are in
addition to and not in substitution of any
other civil or criminal enforcement pro-

visions available to the commission or a re-
gional authority. The provisions of this
section shall not prevent the maintenance of
actions for legal or equitable remedies relat-
ing to private or public nuisances brought by
any other person, or by the state on relation
of any person without prior order of the
commission. (1973 ¢.826 §2; 1979 ¢.284 §153]

468.105 [Repealed by 1974 s.s. ¢.36 §28]
468.110 Appeal; power of court to stay

enforcement. Any person adversely affected
or aggrieved by any order of the commission

ma{l appeal from such order in accordance
with the provisions of ORS 183.310 to
183.550. owever, notwithstanding ORS

183.480 (3), relating to a stay of enforcement
of an agency order and the giving of bond or
other undertaking related thereto, any re-
viewing court before it may stay an order of
the commission shall give due consideration
to the public interest in the continued en-
forcement of the commission’s order, and
may take testimony thereon. [Formerly 449,090]

468.115 Enforcement in cases of emer-
gency. (1) Whenever it appears to the de-
partment that water pollution or air
pollution or air contamination is presenting
an imminent and substantial endangerment
to the health of persons, at the direction of
the Governor the department shall, without
the necessity of prior administrative proce-
dures or hearing, enter an order against the
f)erson or persons responsible for the pol-
ution or contamination requiring the person
or persons to cease and desist from,the ac-
tion causing the pollution or contamination.
Such order shall be effective for a period not
to exceed 10 days and may be renewed
thereafter by order of the Governor.

(2) The state and local police shall coop-
erate in the enforcement of any order issued
pursuant to subsection (1) of this section and
shall require no further authority or warrant
in executing and enforcing such an order.

(3) If any person fails to comply with an
order issued pursuant to subsection (1) of
this section, t%e circuit court in which the
source of water pollution or air pollution or
air contamination is located shall compel
compliance with the order in the same man-

ner as with an order of that court. (Formerly
449.980)

468.120 Public hearings; subpoenas,
oaths, depositions. (1) The commission, its
members or a person designated by and act-
ing for the commission may:

(a) Conduct public hearings.

(b) Issue subpoenas for the attendance of
witnesses and the production of books, re-
cords and documents relating to matters be-
fore the commission.

1993-36-680



ENVIRONMENTAL QUALITY GENERALLY

(c) Administer oaths.

(d) Take or cause to be taken depositions
and receive such pertinent and relevant
proof as may be considered necessary or
proper to carry out duties of the commission
and department pursuant to ORS 448.305,
454.010 to 454.040, 454.205 to 454.255, 454.405,
454.425, 454,505 to 454.535, 454.605 to 454.745
and ORS chapters 468, 468A and 468B.

(2) Subpoenas authorized by this section
may be served by any person authorized by
the person issuing the subpoena. Witnesses
who are subpoenaed shall receive the fees
and milea%e provided in ORS 44.415 (2).
[Formerly 449.048; 1989 ¢.980 §14b]

468125 [Formerly 449.967; 1977 ¢.317 §2; 1983 ¢.703
§17; 1985 ¢.735 §3; 1987 c.741 §19; repealed by 1991 ¢.650
§8 (468.126 enacted in lieu of 468.125)}

468.126 Advance notice. (1) No civil
genalty prescribed under ORS 468.140 shall

e imposed for a violation of an air, water
or solid waste permit issued by the depart-
ment until the permittee has received five
days’ advance warning in writinF from the
department, specifying the violation and
stating that a penalty will be imposed for the
violation unless the permittee submits the
following to the department in writing within
five working days after receipt of the "ad-
vance warning:

(a) A response certifying that the per-
mitted facility is complying with applicable
law; or

(b) A proposal to bring the facility into
compliance with applicable law that is ac-
ceptable to the department and that includes
gut is not limited to proposed compliance

ates.

(2) No advance notice shall be required
under subsection (1) of this section if:

(a) The violation is intentional;

(b) The water or air violation would not
normally occur for five consecutive days;

(c) The permittee has received prior ad-
vance warning of any violation of the permit
within the 36 months immediately preceding
the violation;

(d) The permittee is subject to the federal
operating permit program under ORS
468A.300 to 468A.320 and violates any rule
or standard adopted or permit or order issued
under ORS chapter 468A and applicable to
the permittee; or ‘

(e) The requirement to provide such no-
tice would disqualify a state program from
federal approval or delegation. (1991 c650 §9
(enacted in lieu of 468.125); 1993 ¢.790 83}

468130 Schedule of civil penalties;
factors to be considered in imposindg civil
penalties. (1) The commission shall adopt by
rule a schedule or schedules establishing the

468.140

amount of civil penalty that may be imposed
for a particular violation. Except as provided
in ORS 468.140 (3), no civil penalty shall ex-
ceed $10,000 per day. Where the classifica-
tion involves air pollution, the commission
shall consult with the regional air quality
control authorities before adopting any clas-
sification or schedule.

(2) In imposing a penalty pursuant to the
schedule or schedules authorized by this sec-
tion, the commission and regional air uality
control authorities shall consider the ‘}ollow-
ing factors:

(a) The past history of the person incur-
ring a penalty in taking all feasible steps or
procedures necessary or appropriate to cor-
rect any violation.

(b) Any prior violations of statutes, rules,

orders and permits pertaining to water or air

ollution or air contamination or solid waste
isposal.

(¢c) The economic and financial conditions
of the person incurring a penalty.

(d) The gravity and magnitude of the vi-
olation.

(e) Whether the violation was repeated
or continuous.

(f) Whether the cause of the violation
was an unavoidable accident, negligence or
an intentional act.

(g) The violator’s cooperativeness and ef-
forts to correct the violation.

(h) Any relevant rule of the commission.

(3) The penalty imposed under this sec-
tion may be remitted or mitigated upon such
terms and conditions as the commission or
regional authority considers proper and con-
sistent with the public health and safety.

(4) The commission may by rule delegate
to the department, upon such conditions as
deemed necessary, or part of the author-
ity of the commission provided in subsection
(3) of this section to remit or mitigate civil

enalties. [Formerly 449.970; 1977 ¢.317 §3; 1987 ¢.266
2; 1991 c.650 §4]

468.135 Imposition of civil penalties.
(1) Any civil penalty under ORS 468.140 shall
bg3 i&;}())osed in the manner provided in ORS
183.090.

(2) All penalties recovered under ORS
468.140 shall be paid into the State Treasury
and credited to the General Fund, or in the
event the penalty is recovered b% a regional
air quality control authority, it s all be paid
into the county treasury of the county in
which the violation occurred. [Formerly 449.973;
1989 ¢.706 §17; 1991 c.650 §6; 1991 ¢.734 §371

468.140 Civil penalties for specified vi-
olations. (1) In addition to any other penalty
provided by law, any person who violates any

1993-36-681



468.150

PUBLIC HEALTH AND SAFETY

of the following shall incur a civil penalty
for each day of violation in the amount pre-
S%Iéibgd by the schedule adopted under ORS
468.130:

(a) The terms or conditions of any permit
required or authorized by law and issued by
the department or a regional air quality
control authority.

(b) Any provision of ORS 164.785, 448.305,
454.010 to 454.040, 454.205 to 454.255, 454.405,
454.425, 454.505 to 454.535, 454.605 to 454.745,
Ol}iS cléa]lgpter 467 and ORS chapters 468, 468A
and 468B.

(c) Any rule or standard or order of the
commission adopted or issued pursuant to
ORS 448305, 454.010 to 454.040, 454.205 to
454.255, 454.405, 454.425, 454.505 to 454.535,
454.605 to 454.745, ORS chapter 467 and ORS
chapters 468, 468A and 468B.

(d) Any term or condition of a variance
granted by the commission or department
pursuant to ORS 467.060.

(e) Any rule or standard or order of a
regional authority adopted or issued under
authority of ORS 468A.135.

() The financial assurance requirement
under ORS 468B.480 and 468B.485 or any
rule related to the financial assurance re-
quirement under ORS 468B.480.

(2) Each day of violation under sub-
section (1) of this section constitutes a sepa-
rate offense.

(3)Xa) In addition to any other penalty
provided by law, any person who inten-
tionally or negligently causes or permits the
discharge of oil into the waters of the state
shall incur a civil penalty not to exceed the
amount of $20,000 for each violation.

(b) In addition to any other penalty pro-
vided by law, the following persons shall
incur a civil penalty not to exceed the
amount of $10,000 for each day of violation:

(A) Any person who violates the terms
or conditions of a permit authorizing waste
discharge into the air or waters of the state.

(B) Any person who violates any law,
rule, order or standard in ORS 448.305,
454.010 to 454.040, 454.205 to 454.255, 454,405,
454.425, 454.505 to 454.535, 454.605 to 454.745
and ORS chapters 468, 468A and 468B relat-
ing to air or water pollution.

(C) Any person who violates the pro-
visions of a rule adopted or an order issued
under ORS 459A .590.

(4) In addition to any other penalty pro-
vided by law, any person who violates the
provisions of ORS 468B.130 shall incur a
civil penalty not to exceed the amount of
$500 for each day of violation.

(5) Subsection (1)(c) and (e) of this sec-
tion do not apply to violations of motor ve-
hicle emission standards which are not
violations of standards for control of noise
emissions.

- (6) Notwithstanding the limits of ORS
468.130 (1) and in addition to any other pen-
alty provided by law, any person who inten-
tionally or negligently "causes or permits
oFen field burning contrary to the provisions
of ORS 468A.555 to 468A.620, 476.380 and
478.960 shall be assessed by the department
a civil penalty of at least $20 but not more
than $40 for each acre so burned. Any fines
collected by the department pursuant to this
subsection shall be deposited with the State
Treasurer to the credit of the General Fund
and shall be available for general govern-
mental expense. ([Formerly 449.993; 1975 c.559 §14;
1977 ¢.511 §5; 1979 ¢.353 §1; 1987 c.513 §1; 1989 ¢.268 §4;
1989 ¢.1042 §7; 1991 ¢.764 §6]

POLLUTION CONTROL FACILITIES
TAX CREDIT

468.150 Field sanitation and straw
utilization and disposal methods as “pol-
lution control facilities.” After alternative
methods for field sanitation and straw utili-
zation and disposal are approved by the
committee and the department, “pollution
control facility,” as defined in ORS 468.155,
shall include such approved alternative
methods and persons purchasing and utiliz-
ing such methods shall be eligible for the
benefits allowed by ORS 468.155 to 468.190.
[1975 ¢.559 §15) ’

Note: 468.150 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 468 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

468.155 Definitions for ORS 468.155 to
468.190. (1)(a) As used in ORS 468.155 to
468.190, unless the context requires other-
wise,  “pollution control facility” or
“facility” means any land, structure, build-
ing, installation, excavation, machinery,
equipment or device, or any addition to, re-
construction of or improvement of, land or
an existing structure, building, installation,
excavation, machinery, equipment or device
reasonably used, erected, constructed or in-
stalled by any person if:

(A) The principal purpose of such use,
erection, construction or installation is to
comply with a requirement imposed by the
department, the federal Environmental Pro-
tection Agency or regional air pollution au-
thority to prevent, control or reduce air,
water or noise pollution or solid or hazard-
ous waste or to recycle or provide for the
appropriate disposal of used oil; or
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(B) The sole purpose of such use,
erection, construction or installation is to
prevent, control or reduce a substantial
quantity of air, water or noise pollution or
solid or hazardous waste or to recycle or
p_rlovide for the appropriate disposal of used
oil.

(b) Such prevention, control or reduction
required by this subsection shall be accom-
plished by:

(A) The disposal or elimination of or re-
design to eliminate industrial waste and the
use of treatment works for industrial waste
as defined in ORS 468B.005;

(B) The disposal or elimination of or re-
design to eliminate air contaminants or air
pollution or air contamination sources and
the use of air cleaning devices as defined in
ORS 468A.005;

(C) The substantial reduction or elimi-
nation of or redesign to eliminate noise pol-
lution or noise emission sources as defined
by rule of the commission,; .

(D) The use of a material recovery proc-
ess which obtains useful material from mate-
rial that would otherwise be solid waste as
defined in ORS 459.005, hazardous waste as
defined in ORS 466.005, or used oil as defined

in ORS 459A.555; or

(E) The treatment, substantial reduction
or elimination of or redesign to treat, sub-
stantially reduce or eliminate hazardous
waste as defined in ORS 466.005.

(2) “Pollution control facility” or
“facility” does not include:

(a) Air conditioners;
(b) Septic tanks or other facilities for
human waste;

(c) Property installed, constructed or
used for moving sewage to the collecting fa-
cilities of a public or quasi-public sewerage
system;

(d) Any distinct portion of a pollution
control facility that makes an insignificant
contribution to the principal or sole purpose
of the facility including the following specific
items:

(A) Office buildings and furnishings;

(B) Parking lots and road improvements;
(C) Landscaping;

(D) External lighting;

(E) Company or related signs; and

(F) Automobiles;

(e) Replacement or reconstruction of all
or a part of any facility for which a pollution
control facility certificate has previously
been issued under ORS 468.170, except:

(A) If the cost to replace or reconstruct
the facility is greater tﬁan the like-for-like
replacement cost of the original facility due
to a requirement imposed by the department,
the federal Environmental Protection Agency
or a regional air pollution authority, then
the facility may be eligible for tax credit
certification up to an amount equal to the
difference between the cost of the new facil-
ity and the like-for-like replacement cost of
the original facility; or

(B) If a facility is replaced or recon-
structed before the end of its useful life then
the facility may be eligible for the remainder
of the tax credit certified to the original fa-
cility;

() Asbestos abatement;-or

(g) Property installed, constructed or
used for clean up of emergency spills or un-
authorized releases, as defined by the com-

mission. [Formerly 449.605; 1975 ¢.496 §1; 1977 ¢.795
211 1979 ¢.802 §1; 1983 c.637 §1; 1987 c.596 §4; 1989 c.802

468.160 Policy. In the interest of the
public peace, health and safety, it is the pol-
icy of the State of Oregon to assist in the
prevention, control and reduction of air, wa-
ter and noise pollution and solid waste, haz-
ardous wastes and used oil in this state by

roviding tax relief with respect to Oregon
acilities constructed to accomplish such

gj‘evention, control and reduction. [Formerly
9.615; 1975 ¢.496 §2; 1977 ¢.795 §2; 1979 ¢.802 §2]

468.165 Application for certification of
pollution control facilities; fees. (1) Any
person may apply to the commission for cer-
tification under ORS 468.170 of a_pollution
control facility or portion thereof erected,
constructed or installed by the person in
Oregon if:

(a) The air or water pollution control fa-
cility was erected, constructed or installed
on or after January 1, 1967.

(b) The noise pollution control facility
was erected, constructed or installed on or
after January 1, 1977.

(¢) The solid waste facility was under
construction on or after January 1, 1973, the
hazardous waste or used oil facility was un-
der construction on or after October 3, 1979,
and if:

(A) The facility’s principal or sole pur-
pose conforms to the requirements of ORS
468.155 (1);

(B) The facility will utilize material that
would otherwise be solid waste as defined in
ORS 459.005, hazardous waste as defined in
ORS 466.005 or used oil as' defined in ORS
459A.555 by mechanical process or chemical
process Or through the production, process-
ing including presegregation, or use of, ma-
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terials which have useful chemical or
hysical properties and which may be used
or the same or other purposes, or materials
which may be used in the same kind of ap-
plication as its prior use without change in
identity;

(C) The end product of the utilization is
an item of real economic value;

(D) The end product of the utilization,
other than a usable source of power, is com-
petitive with an end product produced in an-
other state; and

(E) The Oregon law re?ulating solid
waste imposes standards at least substan-
tially equivalent to the federal law.

(d) The hazardous waste control facility
was erected, constructed or installed on or
after January 1, 1984, and if:

(A) The facility’s principal or sole pur-
pose conforms to the requirements of ORS
468.155 (1); and

(B) The facility is designed to treat, sub-
stantially reduce or eliminate hazardous
waste as defined in ORS 466.005.

(2) The application shall be made in
writing in a form prescribed by the depart-
ment and shall contain information on the
actual cost of the facility, a description of
the materials incorporated therein, all ma-
chinery and equipment made a part thereof,
the existing or proposed operational proce-
dure thereof, and a statement of the purpose
of prevention, control or reduction of air,
water or noise pollution or solid or hazard.
ous waste or recycling or appropriate dis-
posal of used oil served or to %e served by
the facility and the portion of the actual cost
properly allocable to the prevention, control
or reduction of air, water or noise pollution
or solid or hazardous waste or to recycling
or appropriately disposing of used oil as set
forth in ORS 468.190 (2).

(3) The director may require any further
information the director considers necessary
before a certificate is issued.

(4) The a ?lication shall be accompanied
by a fee esta% ished under subsection (5) of
this section. The fee may be refunded if the

application for certification is rejected.

(5) By rule and after hearing the com-
mission may adopt a schedule of reasonable
fees which the department ma require of
applicants for certificates issuedy under ORS
468.170. Before the adoption or revision of
any such fees the commission shall estimate
the total cost of the program to the depart-
ment. The fees shall %e irased on the antic-
ipated cost of filing, investigating, granting
and rejecting the applications and shall be
designed not to exceed the total cost esti-
mated by the commission. Any excess fees

shall be held by the department and shall be
used by the commission to reduce any future
fee increases. The fee may vary according to
the size and complexity of the facility. The
fees shall not be considered by the commis-
sion as part of the cost of the facility to be
certified.

(6) The application shall be submitted
within two years of substantial completion
of construction of the facility. Failure to file
a timely application shall make the facility
ineligible fgr tax credit certification. An ap-
plication shall not be considered filed until
1t is complete and ready for processing. The
commission may grant an extension of time
to file an application for circumstances be-
yond the control of the applicant that would
make a timely filing unreasonable. If a facil-
ity is completed before January 1, 1984, the
application shall be submitted within two

years after Janu 1, 1984. [Formerly 449.625;
1974 8.8. .37 §2; 1975 c.496 §3; 1977 c.795 §3; 1979 ¢.802
§3; 1981 c.359 §1: 1983 c.637 §2; 1989 ¢.802 §5]

468.170 Action on application; re-
jection; appeal; issuance of certificate;
certification. (1) The commission shall act
on an application for certification before the
120th day after the filing of the application
under ORS 468.165. The action of the com-
mission shall include certification of the ac-
tual cost of the facility and the portion of the
actual cost properly allocable to the pre-
vention, control or reduction of air, water or
noise pollution or solid or hazardous waste
or to recycling or properly disposing of used
oil as set forth in 468.190 (2). The actual
cost or portion of the actual cost certified
shall not exceed the taxpayer’s own cash in-
vestment in the facility or portion of the fa-
cility. Each certificate shall bear a separate
serial number for each such facility.

(2) If the commission rejects an applica-
tion for certification, or certifies a lesser ac-
tual cost of the facility or a lesser portion
of the actual cost properly allocable to the
prevention, control or reduction of air, water
or noise pollution or solid or hazardous
waste or to recycling or properly disposing
of used oil than was claimed in the applica-
tion for certification, the commmission shall
cause written notice of its action, and a
concise statement of the findings and reasons
therefor, to be sent by registered or certified
mail to the applicant be?re the 120th day
after the filing of the application.

(3) If the application is rejected for any
reason, including the information furnished
by the applicant as to the cost of the facility,
or if the applicant is dissatisfied with the
certification of actual cost or portion of the
actual cost properly allocable to prevention,
control or reduction of air, water or noise
pollution or solid or hazardous waste or to
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recycling or properly disposing of used oil,
the applicant may appeal from the rejection
as provided in ORS 468.110. The rejection or
the certification is final and conclusive on
all parties unless the applicant takes an ap-

eal therefrom as provided in ORS 468.110
efore the 30th day after notice was mailed
by the commission.

(4)a) The commission shall certify a pol-
lution control, solid waste, hazardous waste
or used oil facility or portion thereof, for
which an application has been made under
ORS 468.165, if the commission finds that the
facility:

(A) Was erected, constructed or installed
in,accordance with the requirements of ORS
468.165 (1);

(B) Is designed for, and is bein%]operatéd
or will operate in accordance with the re-
quirements of ORS 468.155 (1) and (2); and

(C) Is necessary to satisfy the intents and
purposes of ORS 454.010 to 454.040, 454.205
to 454.255, - 454.405, 454425, 454.505 to
454,535, 454.605 to 454.745, ORS chapters 459,
459A, 466 and 467 and ORS chapters 468,
468A and 468B and rules thereunder.

(b) No determination of the proportion of
the actual cost of the facility to be certified
shall be made until receipt of the application.

(¢) If one or more facilities constitute an
operational unit, the commission may certify
such facilities under one certificate. A cer-
tificate under this section is effective - for
gﬁ)goses of tax relief in accordance with

307.405 and 315.304 if erection, con-
struction or installation of the facility was
completed before December 31, 1995.

(5) A person receiving a certificate under
this section may take tax relief only under
ORS 315.304, depending upon the tax status
of the person’s trade or business exce t if the
taxgayer is a corporation organize under
ORS chapter 62 or 65, or any predecessor to
ORS chapter 62 relating to incorporation of
cooperative associations, or is a subsequent
transferee of such a corporation, the tax re-
lief may be taken only under ORS 307.405.

(6) If the person receiving the certificate
is a partnership, each partner shall be enti-
tled to take tax credit relief as provided in
ORS .315.304, based on that partner’s pro rata
share of the certified cost of the faci ity.

(7) Certification under this section of a
%ollution control facility qualifying under
RS 468.165 (1) shall be granted for a period
of 10 consecutive years which 10-year period
shall begin with the tax year of the person
in which the facility is certified under this
section, except that if ad valorem tax relief
is utilized by a corporation organized under
ORS chapter 62 or 65 the facility shall be

exempt from ad valorem taxation for a period
of 20 consecutive years.

(8) Portions of a facility qualifying under
ORS 468.165 (1)(c) may be certified separately
under this section if ownership of the
gortions is in more than one person. Certi-

cation' of such portions of a facility shall
include certification of the actual cost of the
portion of the facility to the person receiving
the certification. The actual cost certified for
all portions of a facility se arately certified
under this subsection shal{) not exceed the
total cost of the facility that would have
been certified under one certificate. The pro-
visions of ORS 315.304 (8) shall apply to any
sale, exchange or other disposition of a cer-
tified portion of a facility. [Formerly 449.635; 1974
s.s. ¢.37 §3; 1975 c.496 §4; 1977 c.795 §4; 1979 ¢.531 §6; 1979
¢.802 §4; 1981 408 §3; 1983 c.637 §3; 1987 c.596 §5; 1989 °
¢.802 §6; 1991 ¢.877 §37)

468.175 [1973 c.831 §2; 1975 c496 §5; 1977 ¢.795 §5;
1979 ¢.802 §5; repealed by 1989 c.802 §81

468.180 Conditions for issuance of cer-
tificate under ORS 468.170. (1) No certi-
fication shall be issued by the commission
ursuant to ORS 468.170 unless the facility,
acilities or part thereof was erected, con-
structed or installed in accordance with the
applicable provisions of 454.010 to
454.040, 454.205 to 454.255, 454405, 454.425,
454.505 to 454.535, 454.605 to 454.745, ORS
chapters 459, 4594, 465, 466 and 467 and ORS
chapters 468, 468A and 468B and the appli-
cable rules or standards adopted pursuant
thereto.

(2) Nothing in this section is intended to
anly to erection, construction or installation
of pollution control facilities begun before:
October 5, 1973. [1973 c831 §3; 1975 c496 §; 1977
<795 §6; 1979 c.802 §6; 1989 ¢.802 §7)

468.185 Procedure to revoke certifica-
tion; reinstatement. (1) Pursuant to the
procedures for a contested case under ORS
183.310 to 183.550, the commission may order
the revocation of the certification issued un-
der ORS 468.170 of any pollution control or
solid waste, hazardous wastes or used oil fa-
cility, if it finds that:

(a) The -certification was obtained by
fraud or misrepresentation; or

(b) The holder of the certificate has failed
substantially to operate the facility for the
purpose of, and to the extent necessary for,
preventing, controlling or reducing air, water
or noise pollution or solid waste, hazardous
wastes or used oil as specified in such cer-
tificate.

(2) As soon as the order of revocation
under this section has become final, the
commission shall notify the Department of
Revenue and the county assessor of the
county in which the facility is located of
such order.
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(3) If the certification of a pollution con-
trol or solid waste, hazardous wastes or used
oil facility is ordered revoked pursuant to
subsection (1)(a) of this section, all prior tax
relief provided to the holder of such certif-
icate by virtue of such certificate shall be
forfeited and the Department of Revenue or
the proper county officers shall proceed to
collect those taxes not paid by the certificate
holder as a result of tﬁe tax relief provided
to the holder under any provision of ORS
307.405 and 315.304.

(4) Except as provided in subsection (5)
of this section, if the certification of a pol-
lution control or solid waste, hazardous
wastes or used oil facility is ordered revoked
pursuant to subsection (1)(b) of this section,
the certificate holder shall be denied any
further relief provided under ORS 307.405 or
315.304 in connection with such facility, as
the case may be, from and after the date that
the order of revocation becomes final.

(5) The commission may reinstate a tax
credit certification revoked under subsection
(1)(b) of this section if the commission finds
the facility has been brought into compli-
ance. If the commission reinstates certifica-
tion under this subsection, the commission
shall notify the Department of Revenue or
the county assessor of the county in which
the facility is located that the tax credit
certification is reinstated for the remaining
period of the tax credit, less the period of

revocation as determined by the commission.
(Formerly 449.645; 1975 c.496 §7; 1977. ¢.795 §7; 1979 c.802
§7; 1987 ¢.596 §6]

468.187 [1981 ¢.710 §2; repealed by 1984 ss. c.1 §18]

468.190 Allocation of costs to pollution
control. (1) In establishing the portion of
costs 1proper]y allocable to the prevention,
control or reduction of air, water or noise
pollution or solid or hazardous waste or to
recycling or properly disposing of used oil for
facilities qualifying for certification under
ORS 468.170, the commission shall consider
the following factors:

(a) If applicable, the extent to which the
facility is used to recover and convert waste
products into a salable or usable commodity.

(b) The estimated annual ‘percent return
on the investment in the facility.

(c) If applicable, the alternative methods,
equipment and costs for achieving the same
pollution control objective.

(d) Any related savings or increase in
costs which occur or may occur as a result
of the installation of the facility.

(e) Any other factors which are relevant
in establishing the portion of the actual cost
of the facility Froperly allocable to the pre-
vention, control or reduction of air, water or

noise pollution or solid or hazardous waste
o_r1 to recycling or properly disposing of used
oil,

(2) The portion of actual costs properly
allocable shall be from zero to 100 percent in
increments of one percent. If zero percent
the commission shall issue an order enying
certification.

(3) The commission may adopt rules es-
tablishing methods to be used to determine
the portion of costs properly allocable to the
prevention, control or reduction of air, water
or noise pollution or solid or hazardous
waste or to recycling or properly disposing
of used oil. [Formerly 449.655; 1974 s.s. c.37 §4; 1977
¢.795 §8; 1983 ¢.637 §4)

STATE POLLUTION CONTROL BONDS

468.195 Issuance of bonds authorized;
F ncipal amount. In order to provide funds
or the purposes specified in Article XI-H of
the Oregon Constitution bonds may be issued
in accordance with the provisions of ORS
286.031 to 286.061. The principal amount of
the bonds outstanding at any one time, is-
sued under authority of this section, shall
not exceed $260 million par value. [Formerly
449.672; 1981 ¢.312 §1; 1981 c.660 §42)
18] 468200 [Formerly 449.675; repealed by 1981 c.660
§18] 468205 (Formerly 449.677; repealed by 1981 c.660

468210 [Formerly 449.680; 1975 c.462 §14; repealed
by 1981 ¢.660 §18]

468.215 Pollution Control Fund. The
money realized from the sale of each issue
of bonds shall be credited to a special fund
in the State Treasury, separate and distinct
from the General Fund, to be designated the
Pollution Control Fund; which fund is hereby
appropriated for the purpose of carrying out
the provisions of ORS 468.195 to 468.260. It
shall not be used for any other purpose, ex-
cept that this money, with the approval of
the State Treasurer, may be invested as pro-
vided by ORS 293.701 to 293.820, and the
earnings from such investments inure to the

Pollution Control Sinking Fund. [Formerly
449.682]

468220 Department to administer
fund; uses; legislative approval of grants;
administrative assessment. (1) The depart-
ment shall be the agency for the State of
Oregon for the administration of the Pol-
lution Control Fund. The department is
hereby authorized to use the Pollution Con-
trol Fund for one or more of the following
purposes:

(a) To grant funds not to exceed 30 per-
cent of total project costs for eligible pro-
jects as deﬁnetf in ORS 454.505 or sewerage
systems as defined in ORS 468B.005.
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(b) To acquire, by purchase, or otherwise,
general obligation bonds or other obligations
of any municipal corporation, city, county,
or agency of the State of Oregon, or combi-
. nations thereof, issued or made for the pur-
pose of paragraph (a) of this subsection in an
amount not to exceed 100 percent of the total
project costs for eligible projects.

(c) To acquire, by purchase, or otherwise,
other obligations of any city that are au-
thorized by its charter in an amount not to
exceed 100 percent of the total project costs
for eligible projects.

(d) To grant funds not to exceed 30 per-
cent of -the total project costs for facilities
for the disposal of solid waste, including
without being limited to, transfer and re-
source recovery facilities.

(e) To make loans or grants to any mu-
nicipal corporation, city, county, or agency
of the State of Oregon, or combinations
thereof, for planning of eligible projects as
defined in ORS 454.505, sewerage systems as
defined by ORS 468B.005 or facilities for the
disposal of solid waste, including without be-
ing limited to, transfer and resource recovery
facilities. Grants made under this paragraph
shall be considered a part of any grant au-
thorized by paragraph (a) or (d) of this sub-
section if the project is approved.

(f) To acquire, by purchase, or otherwise,
general obligation bonds or other obligations
of any municipal corporation, city, county,
or agency of the State of Oregon, or combi-
nations thereof, issued or made for the pur-
pose of paragraph (d) of this subsection in an
amount not to exceed 100 percent of the total
project costs.

(g) To advance funds by contract, loan or
otherwise, to any municipal corporation, city,
county or agency of the State of Oregon, or
combination thereof, for the purpose of para-
graphs (a) and (d) of this subsection in an
amount not to exceed 100 percent of the total
project costs.

(h) To pay compensation required by law
to be paid by the state for the acquisition of
real property for the disposal by storage of
environmentally hazardous wastes.

(i) To dispose of environmentally hazard-
ous wastes by the Department of Environ-
mental Quality whenever the department
finds that an emergency exists requiring
such disposal.

() To acquire for the state real property
and facilities for the disposal by landfill,
storage or otherwise of solid waste, including
but not limited to, transfer and resource re-
covery facilities.

(k) To acquire for the state real property
and facilities for the disposal by incineration
or otherwise of hazardous waste or PCB.

(L) To provide funding for the Assess-
ment Deferral Loan Program Revolving Fund
established in ORS 454.436.

(m) To provide funding for the Orphan
Site Account established in ORS 465.38 but,
only to the extent that the department rea-
sonably estimates that debt service from
bonds issued to finance such facilities or ac-
tivities shall be fully paid from fees collected
pursuant to ORS 453.402 (2Xc), under ORS
459.236 and under ORS 465.101 to 465.131 for
the purpose of providing funds for the Or-
ghan Site Account and other available funds,

ut not from repayments of financial assist-
ance under ORS 465.265 to 465.310 or from
moneys recovered from responsible parties.

(n) To advance funds b{ contract, loan or
otherwise, to any municipa corporation, city,
county or agency of this state, or combina-
tion thereof, for facilities or activities related
to removal or remedial action of hazardous
substances.

(o) To provide funding_for the Water
Pollution Control Revolving Fund established
under ORS 468.427, either as a grant or an
advance. If the funding %rovide is an ad-
vance, the department shall establish the
program described in ORS 468.433 (5) to pay
the bonds that funded the advance.

(p) To fund loans to or buy debt obli-
gations of a public agency, as defined in ORS
468.423,. that finance the costs of treatment
works, as defined in ORS 468.423, which are
funded in part through the Water Pollution
Control Revolving Fund.

(2) The facilities referred to in subsection
(1)(a) to (c) of this section shall be only such
as conservatively aggear to the department
to be not less than ercent self-supporting
and self-liquidating from revenues, gifts,
grants from the Federal Government, user
charges, assessments and other fees.

(3) The facilities referred to subsection
(1)), (O and (g) of this section shall be only
such as conservatively appear to the depart-
ment to be not less than 70 percent self-
supporting  and self-liquidating  from
revenues, gifts, grants from the Federal Gov-
ernment, user charges, assessments and
other fees.

(4) The real property and facilities that
receive funding under subsection 1)), k),
(o) and (p) of this section shall be only such
as conservatively appear to the department
to be not less than 70 percent self-supporting
and self-liquidating from revenues, gifts,
grants from the Federal Government, user
charges, assessments and other fees.
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(5) The department may sell or pledge
any bonds, notes or other obligations ac-
quired under subsection (1)(b) of this section.

(6) Before making a loan or grant to or
acquiring general obligation bonds or other
obligations of a municipal corporation, city,
county or agency for facilities for the dis-
posal of solid waste or planning for such fa-
cilities, the department shall require the
applicant to demonstrate that it has adopted
a solid waste management plan that has been
approved by the department. The plan must
include a waste recﬁxction program.

(7) Any grant authorized by this section
shall be macﬁ;r only with the prior review of
the Joint Committee on Ways and Means
during the legislative sessions or the Emer-
gency Board during the interim period be-
tween sessions.

(8) The department may assess those en-
tities to whom grants and loans are made
under this section to recover expenses in-

curred in administering this section. [Formerly
449.685; 1977 ¢95 §8; 1977 c.704 §9;, 1979 773 §9; 1981
c312 §2; 1985 c670 §42: 1987 c.695 §10; 1989 ¢.833
§§114,170; 1991 c.863 §37; 1993 c.18 §121; 1993 c.411 §§3 4]

Note: Section 12, chapter 707, Oregon Laws 1993,
provides:

Sec. 12. Notwithstanding any provision of ORS
468.220, for the biennium beginning July 1, 1993, the re-
quirements of ORS 468.220 (IXm) shall not apply to sites
other than solid waste sites. In lieu of such require-
ments, for the biennium beginning July 1, 1993, to pro-
vide funding for remedial action at sites other than
solid waste sites, the Department of Environmental
Quality may sell bonds in an amount that may be re-
paid from amounts available from other revenue sources
and a $250,000 General Fund appropriation .as if that
same level of appropriation were made available each
year throughout the life of the bonds. {1993 ¢.707 §12]

468.225 Investment yield on undistrib-
uted bond funds and revenues. All undis-
tributed bond funds and revenues received as
payment upon agency bonds or other obli-
gations, if invested, shall be - invested to
{)roduce an adjusted yield not exceeding the
imitations imposed “by section 103, sub-
section (d) of the Internal Revenue Code of
1954, and amendments thereto in effect on
March 1, 1971. [Formerly 449.687

468.230 Pollution Control
Fund; use; limitation. (1) The commission
shall maintain, with the State Treasurer, a
Pollution Control Sinking Fund, separate and
distinct from the General Fund. The Pol-
lution Control Sinking Fund shall provide for
the payment of the rincipal and interest
upon bonds issued unj)er authority of Article

-H of the Constitution of Oregon and ORS
468.195 to 468.260 and administrative ex-
penses incurred in issuing the bonds. Moneys
of the sinking fund are ereby appropriated
for such purpose. With the approval of the
commission, the moneys in the Pollution
Control Sinking Fund may be invested as

Sinking

provided by ORS 293.701 to 293.820, and
earnings from such investment shall be cred-

ited to the Pollution Control Sinking Fund.

(2) The Pollution Control Sinking Fund
shall consist of all moneys received from ad
valorem taxes levied pursuant to ORS
291.445 and assessments collected under ORS
468.220 (8), moneys transferred from the Or-
phan Site Account under ORS 465.381 (6),
moneys transferred from the Water Pollution
Control Revolving Fund under ORS 468.429
(3), all moneys that the Legislative Assembly
may provide in lieu of such taxes, all earn-
ings on the Pollution Control Fund, Pollution
Control Sinking Fund, and all other revenues
derived from contracts, bonds, notes or other
obligations, acquired, by the commission by
purchase, loan or otherwise, as provided by
Article XI-H of the Constitution of Oregon
and by ORS 468.195 to 468.260.

(3) The Pollution Control Sinking Fund
shall not be used for any purpose other than
that for which the fund was created. Should
a balance remain therein after the purposes
for which the fund was created have been
fulfilled or after a reserve sufficient to meet
all existing obligations and liabilities of the
fund has been set aside, the surplus remain-
ing may be transferred to the Pollution Con-

trol Fund at the direction of the commission.
(Formerly 449.690; 1981 ¢.312 §3; 1989 ¢.833 §115; 1991
¢.220 §13; 1993 c.411 §5]

151 468235 ([Formerly 449.692; repealed by 1991 ¢220
1

468.240 Remedy where default occurs
on payment to state. If any municipal cor-
poration, city or county defaults on payments
due to the state under ORS 468.195 to
468.260, the state may withhold any amounts
otherwise due to the corporation, city or
22;1&193 to apply to the indebtedness. [Formerly

468.245 Acceptance of federal funds.
The commission may accept assistance,
grants and gifts, in the form of money, land,
services or any other thing of value from the
United States or any of its agencies, or from
other persons subject to the terms and con-
ditions thereof, regardless of any laws of this
state in conflict with regulations of the Fed-
eral Government or restrictions and condi-
tions of such other persons with respect
thereto, for any of the purposes contemplated
by Article XI-H of the Constitution o Ore-
gon and by ORS 468.195 to 468.260. Unless
enjoined by the terms and conditions of any
such %ift or grant, the commission may con-
vert the same or any of them into mone
through sale
[Formerly 449.695]

468.250 Participation in matching fund
rograms with Federal Government. (1)
e commission may participate on behalf of

or other disposal thereof.
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the State of Oregon in any grant program
funded in part by an agency of the Federal
Government if the implementation of the
program requires matching funds of the state
or its participation in administering the pro-
gram. However, any grant advanced by the
commission to an otherwise eligible applicant
shall not exceed 30 percent of the total eli-
F‘ible costs of the project applied for, and
urther provided that the project shall not be
less than 70 percent self-supporting and self-
liquidating from those sources prescribed by
Article XI-H of the Constitution of Oregon.

(2) Subject to conditions imposed on
federally granted funds, a municipal corpo-
ration, city, county or agency of the State of
Oregon, or combination thereof, who is eligi-
ble for federal funds for a project during its
construction or becomes eligible for re-
imbursement for funds expended, if the
project has been constructed and placed into
operation, shall apply for and pay to the
commission such funcf; so received, or other-
wise made available to it, in such amounts
as determined by the commission as just and
necessary, from an agency of the Federal
Government. These funds shall first be used
to reimburse the State of Oregon for the
portion of an{ grant that was advanced to
the municipal corporation, city, county or
agency of tﬁe State of Oregon, or combina-
tion thereof, for construction of the project
that exceeded the federal requirements for
state matching funds and any remainder
thereof shall be used to apply upon the re-
tirement of any principal and interest in-
debtedness due and owing to the State of
Oregon arising out of funds loaned for the
project prior to federal funds becoming
available.

(3) The refusal of a municipal corpo-
ration, city, county or agency of the State of
Oregon, or combinations thereof, to apply for
federal funds in such amounts as determined
by the commission as just and necessary for
which it would otherwise be eligible, shall
be sufficient grounds to terminate any fur-
ther participation in construction of a facil-
ity by the commission.

(4) The municipal corporation, city,
county or agency of the State of Oregon, or
combinations thereof, shall consent to and
request that funds made available to it by an
agency of the Federal Government shall be
paid directly to the commission if required to
do so under subsection (2) of this section.
[Formerly 449.697}

468.253 Authority of director to act to
benefit fund. (1) Notwithstanding any other
provision of law, if the director finds that it

will benefit the financial condition of the
Pollution Control Sinking Fund, with the
approval of the State Treasurer the director
may:

(a) Sell bonds, notes, contracts or other
obligations acquired by the commission by
purchase, loan or otherwise from the pro-
ceeds of bonds issued under ORS 468.195 to
468260, and pay costs associated with the
sale from the proceeds of the sale.

(b) Pay to an obligor under such bonds,
notes, contracts or other obligations such
sums from the proceeds of a sale authorized
by parafraph (a) of this subsection as the di-
rector determines, or hold or deposit such
sums in trust for the benefit of such obligor
under terms established by the director.

(2) Any proceeds of a sale authorized by
subsection (1) of this section which remain
after payments authorized by subsection (1)
of this section shall be deposited in the Pol-
lution Control Sinking Fund.

(3) An obligor under any bonds, notes,
contracts or other obligations which are
proposed to be sold by the director pursuant
to subsection (1) of this section may waive
its right to redeem such obligations prior to
maturity, or otherwise renegotiate the terms
of such obligations, if the obligor determines
that so altering the terms of its obligation,
to§ether with payments to be received by the
obligor under subsection (1)(b) of this sec-
tion, will benefit the obligor. ({1989 c.731 §4]

468.255 Limit on grants and loans. Any
funds advanced by the commission by grant
shall not exceed 30 percent of the total
project costs for eligible projects or for fa-
cilities related to disposal of solid wastes,
and any obligation acquired by the commis-
sion by purchase, contract, loan, or other-
wise, shall not exceed 100 percent of the
total project costs for eligible fprojeci:s or for
facilities related to disposal of solid wastes.
Combinations of funds granted and loaned by
whatever means shall not total more than

100 percent of the eli%ible project costs.
[Formerly 449.699; 1981 ¢.312 §4

468.260 Return of unexpended funds to
state required; use of returned funds. Any
proceeds unexpended after a roject is con-
structed and inspected, and after records re-
lating thereto are audited by the commission,
shall be returned to the commission on be-
half of the State of Oregon to apply upon the
retirement of principal and interest indebt-
edness on obligations acquired by it from a
municipal corporation, city, county or agency
of the State of Oregon, or any combinations
thereof. [Formerly 449.701]
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COUNTY POLLUTION CONTROL
FACILITIES

468.263 Definitions for ORS 468.263 to
468.272. As used in ORS 468.263 to 468.272,
unless the context requires otherwise:

(1) “Bonds” means revenue bonds or
other types of obligations authorized by ORS
468.263 to 468.272.

(2) “Pollution control facilities” or “fa-
cilities” means any land, building or other
improvement, appurtenance, fixture, item of
machinery or equipment, and all -other real
and personal property, whether or not in ex-
istence or und%r construction at the time the
bonds are issued, which are to be used in
furtherance of the purpose of abating, con-
trolling or preventing, alterin , disposing or
storing of solid waste, thermal, noise, atmo-
spheric or water pollutants, contaminants, or
products therefrom.

(3) “Governing body” means the county
cour:t; o§r2 ]board of county commissioners. [1974
8.s. c.34

Note: 468.263 to 468.272 were enacted into law by
the Legislative Assembly but were not added to or made
a part of ORS chapter 468 or any series therein by leg-
islative action. See Preface to Oregon Revised Statutes
for further explanation.

468.264 Policy. The Legislative Assembly
finds:

(1) That control of environmental damage
and general health and welfare of the citi-
zens of the State of Oregon is promoted by
encouraging the installation of antipollution
devices, equipment and facilities.

(2) That the methods of financing pro-
vided in ORS 468.263 to 468.272 will encour-
age such installation. [1974 s:s. c.34 §1]

Note: See note under 468.263.

468.265 Powers of county’ over pol-
lution control facilities. (1) In addition to
any other powers which it may now have,
each county shall have the followin powers,
together with all powers incidental thereto
or necessary for the performance of the fol-
lowing:

(a) To acquire, whether by purchase, ex-
change, devise, gift or otherwise, establish,
construct, improve, maintain, equip and fur-
nish one or more pollution control facilities
or any interest therein to be located, in
whole or in part, within such municipality.

(b) To enter into a lease, sublease, lease-
purchase, installment sale, sale, or agree-
ment for any facility upon such terms and
conditions as the overning body may deem
advisable, providef the same shall at least
fully cover all debt service requirements with
reSﬂect to the facility and shall not conflict
Zgg b 2t:he provisions of ORS 468263 to

(¢) To sell, exchange, donate and conve
to others any or all facilities upon suc
terms as the governing body may deem ad-
visable, includging the power to receive for
any such sale the note or notes of the pur-
chaser of the facilities or property whenever
the governing body finds any such action to
be in furtherance of the purposes of ORS
468.263 to 468.272.

(d) To issue revenue bonds for the pur-
ose of carrying out any of its powers under
RS 468.263 to 468.272.

(e) Whenever the governing body finds
such loans to be in the furtherance of the
purposes of ORS 468.263 to 468.272 and sub-
Ject always to the limitations contained in
ORS 468.266, to make secured or unsecured
loans for the purpose of financing or refi-
nancing the acquisition, construction, im-
provement or equipping of a facility and to
charge and collect interest on such loans and
pledge the proceeds thereof as security for
the payment of the principal and interest of
any bonds issued hereunder and any agree-
ments made in connection therewith.

() To mortgage and pledge any or all fa-
cilities or any part or parts thereof, whether
then owned or thereafter acquired, and to
pledge the revenues, proceeds and receipts
or any portion thereofp from a facility as se-
curity for the payment of the principal of and
interest on any bonds so issued.

(g) To refund outstandin; obligations in-
curred by an enterprise to finance the cost
of a facility when the governing body finds
that such refinancing is in the public inter-
est.

(h) To pay compensation for professional
services and other services as the governing
body shall deem necessary to carry out the
purposes of ORS 468.263 to 468.272.

(1) To acquire and hold obligations of ang
kind to carry out the purposes of OR
468.263 to 468.272.

() To invest and reinvest funds under its
control as the governing body shall direct.

(k) To enter into contracts and execute
any agreements or instruments and to do any
and all things necessary or a propriate to
carry out the purposes of ORS 468.263 to
468.272.

(2) The county shall not have the power
to operate any facility as a business other
than as lessor or seller, nor shall it permit
any funds derived from the sale of bonds to
be used by any lessee or purchaser of a fa-
cility as working capital. [1974 ss. c.34 §3]

Note: See note under 468.263.

468.266 Issuance of bonds. (1) All prin-

cipal of and interest on bonds issued pursu-
ant to ORS -468.263 to 468.272 shall be
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payable solely out of the revenues, proceeds
and receipts from the lease or sale of the
property, loan repayments, or out of the pro-
ceeds of revenue bonds issued pursuant to
ORS 468.263 to 468.272 as shall be specified
in the proceedings of the overninﬁ body by
which the issuance of bonds-shall have Keen
authorized. The principal and interest shall
not constitute nor give rise to a pecuniary
liability of the municipality or a charge
against its general credit or taxing powers,
and such limitation shall be plainly stated
upon the face of each bond.

(2) The bonds: )

(a) May be executed and delivered at ahy
time and from time to time;

(b) May be in such form, denomination,
tenor and maturity;

(c) May be in registered or bearer form
either as to principal or interest or both, and
may provide for conversion between regis-
tered and coupon bonds of varying denomi-

nations;

(d) May be payable in such installments
and at such time or times not exceeding 40
years from the date thereof;

(e) May be pai;able at such place or
places within or without this state;

(f) May bear interest at such rate or
rates payable at such time or times and at
such place or places;

(g) May be redeemable prior to maturity
with or without premium;

(h) May be executed by such officers and
in such manner;

(i) May contain such provisions not in-
consistent with ORS 468.263 to 468.272;

as shall be specified in the proceedings of the
governing body by which issuance of the
onds shall have been authorized.

(3) Bonds may be sold at public or private
sale in such manner and from time to time
as may be determined by the governing body
to be most advantageous.

(4) Issuance by the county of one or more
series of bonds for one or more purposes
shall not preclude it from issuing other
bonds in connection with the same purpose
or any other purpose, but the proceedmgs
whereunder any subsequent bonds may be
issued shall recognize and protect any prior
pledge or mortgage made for any prior 1ssue
of bonds.

(5) Any bonds of the county at any time
outstanding may be refunded i permitted by
the conditions of issuance, at any time and
from time to time by the issuance of its re-
funding bonds in such amount as the gov-
eming body may deem necessary but not
exceeding an amount sufficient to refund the

principal of the bonds so to be refunded, to-
gether with any unpaid interest thereon and
any premiums and commissions necessary to
be paid in connection therewith. Any such
refunding may be effected whether the bonds
to be refunded shall have then matured or
shall thereafter mature, either by sale of the
refunding bonds and the application of the
groceeds thereof for the payment of the
onds to be refunded thereby, or by the ex-
change of the refunding bonds for the bonds
to be refunded thereby with the consent of
the holders of the bonds so to be refunded,
and regardless of whether or not the bonds
to be refunded were issued in connection
with the same facilities or separate facilities,
and regardless of whether or not the bonds
proposed to be refunded shall be payable at
the same date or different dates or shall be
due serially or otherwise.

(6) All bonds issued under ORS 468.263
to 468.272 and interest coupons attached
thereto shall be construed to be negotiable
instruments. [1974 s.s. ¢.34 §4]

Note: See note under 468.263.

468.267 Security for bonds. The rinci-
pal of and interest on any bonds shall be se-
cured by a pledge of the revenuesg roceeds
and receipts or an{ portion thereof out of
which the principal and interest are made
payable, and may be secured b{ a mortgage
covering all or any part of the facilities from
which the revenues, proceeds or receipts so

ledged may be derived, includini any en-
arcements thereof and additions thereto, b

a pledge or assignment of the lease to suc
facility or by such other security as may be
deemed to be prescribed in the proceedings
of the governing body and authorizing the
issuance of bonds. The proceedings under
which the bonds are authorized to be issued
and any mortgage securing such bonds may
contain any agreements and provisions re-
specting the maintenance of the facilities and
properties covered thereby, the fixing and
collection of rents for any portions t ereof
leased by the municipality to others, the fix-
ing and collection o proceeds from the sale
of any facilities and properties by the muni-
cipality to others, the creation and mainte-
nance of s%ecial funds from such revenues
and the rights and remedies available in the
event of default, and such other provisions
not inconsistent with ORS 468.263 to 468.272,
all as the governing body shall deem advis-
able and not in conflict with the provisions
of ORS 468.263 to 468.272. Each pledge,
lease, sublease, agreement and mortgage
made for the benefit or security of any of the
bonds shall continue effective until the prin-
cipal of and interest on the bonds for the
benefit of which the same were made have
been fully paid. [1974 s.s. c.34 §5)
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Note: See note under 468.263.

468.268 Enforcement of bond obli-
gation. (1) The proceedings authorizin any
bonds and any mortgage securing such bonds
may provide that, in the event of a default in
the payment of the principal of or the inter-
est on such bonds or in the performance of
any agreement contained in such proceedings
or mortgage, such payment and performance
may be enforced by suit, mandamus or by the
appointment of a receiver with power to
charge and collect rents and to ap fy the re-
venues from the facilities in accordance with
such proceedings or the provisions of such
mortgage by foreclosure of any mort age or
by any one or more remedies specified in the
proceedings.

(2) Such proceedings or mortgage ,maﬁ'
also provide that any trustee under suc
mortgage or the holder of any of the bonds
secured thereby may become the purchaser
at any foreclosure sale if the highest bidder
therefor. 11974 ss. c.34 §6)

Note: See note under 468.263.

468.269 Trustees; powers. The pro-
ceedings authorizing the issuance of bonds
may provide for the appointment of one or
more trustees for the protection of the hold-
ers of the bonds, whether or not a mortgage
is entered into as security for such bonds. A
bank with trust powers or a trust company
within or without the State of Oregon may
be appointed as trustee and shall be located
in the United States, and shall have the im-
munities, powers and duties provided in said
proceedings, and may, to the extent permit-
ted by such proceedings, hold and invest
funds deposited with it in direct obligations
of the United States, obligations guaranteed
by the United States or certificates of deposit
of a bank, including the trustee, which are
continuously secured by such obligations of
or iuaranteed by the United States. Any
ban acting as such trustee may, to the ex-
tent permitted by such proceedings, buy
bonds issued under ORS 468.263 to 468.272 to
the same extent as if it were not such trus-
tee. The proceedings authorizing the bonds
may provide that some or all of the proceeds
of the sale of the bonds, the revenues of any
facilities, the proceeds of the sale of any part
of a facility, or of any insurance policy or of
any condemnation award shall be deposited
with the trustee and applied as provided in
the proceedings. (1974 s.s. ¢.34 §7)

Note: See note under 468.263.

468270 Tax status of leasehold inter-
est in facilities. Nothing in ORS 468.263 to
468.272 is intended to exempt from taxation
or assessment the leasehold interest of any
lessee in any facility nor are ORS 468.263 to
468.272 intended to affect any exemption or

credit from taxation which might otherwise
be available to any lessee under the laws of
the State of Oregon. Such leasehold interest
is classified for purposes of taxation as hav-
ing the same value as the fee interest in that
property. (1974 s.s. ¢.34 §8]

Note: See note under 468.263.

468.271 Effect on procedure of award-
ing contracts; construction. (1) The con-
struction, reconstruction or im rovement of
any facilities shall be completed in the man-
ner determined by the governing body and
shall be free from any requirement ofy com-
petitive bidding or any other restriction im-
posed on the procedure for award of
contracts with puglic bodies.

(2) Nothing in ORS 468.263 to 468.272 is
intended as a restriction or limitation upon
any other powers which a county might oth-
erwise have under the laws of this state, but
shall be construed as cumulative.

(3) If any provision of ORS 468.263 to
468272 or the application- thereof to an
person or circumstance is held to be invalid):
such invalidity shall not affect other pro-
visions of ORSy468.263 to 468.272 which can
be given effect without the invalid provision
or application, and to this end the provisions
of ORS 468.263 to 468.272 are declared to be
severable. [1974 ss. .34 §9)

Note: See note under 468.263.

468.272 Application of other laws re-
lating to bonds. Any restrictions, limita-
tions, conditions or procedures provided by
other statutes relating to the issuance and
sale of bonds or other obligations including,
but not limited to, any restrictions, limita-
tions, conditions or procedures set forth in
ORS 288.320, do not apply to the issuance
and sale of bonds authorized by ORS 468.263
to 468.272. [1974 ss. c.34 §10)

Note: See note under 468.263.

468.275 [Formerly 449.760; 1983 ¢.333 §1; renumbered
468A.005 in 1991)
1991]46m0 [Formerly 449.765; renumbered 468A.010 in

% ]468.285 (Formerly 449.770; renumbered 468A.015 in
1991

468290 (Formerly 449.775; 1975 ¢.559 §3; 1983 ¢.333
§g§ 1]983 ¢.730 §3; 1991 ¢.752 §16; renumbered 468A.020 in
1991

]488.85 (Formerly 449.785; renumbered 468A.025 in
1991

% ]468.300 [Formerly 449.825; renumbered 468A.030 in
1991

% ]468305 [Formerly 449.782; renumbered 468A.035 in
1991

468.310 (Formerly 449.727;
bered 468A.040 in 1991]

468.315 [Formerly 449.731;
bered 468A.045 in 1991}

468320 [Formerly 449.707;
1991}

1991 ¢.752 §17; renum-
1991 ¢.752 §18; renum-

renumbered 468A.050 in
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468325 (Formerly 449.712; 1985 ¢.275 §1; renumbered
468A.055 in 19911

- ]468.330 [Formerly 449.739; renumbered 468A.060 in
1991

% ]468.335 [Formerly 449.722; renumbered 468A.065 in
1991

468340 [Formerly 449.702; 1991 c.67 §129; renum-
bered 468A.070 in 1991]

]468345 [Formerly 449.810; renumbered 468A.075 in
1991

468.350 [1975 ¢.552 §34; renumbered 468A.080 in 1991]
468355 (1981 ¢.765 §2; renumbered 468A.085 in 1991]
488.357 (1989 ¢.1070 §9; renumbered 468A.775 in 1991]

]468.358 (1989 c.1070 §12; renumbered 468A.780 in
1991

% ]468.359 11989 ¢.1070 §11; renumbered 468A.785 in
1991 ’

468360 [Formerly 449.949; 1975 c.670 §4; 1983 ¢.338
§932; renumbered 468A.350 in 1991]

% ]468.365 [Formerly 449.951; renumbered 468A.355 in
1991

468.370 [Formerly 449.957; 1974 s.s. ¢.73 §1; renum-
bered 468A.360 in 1991}

468375 [Formerly 449.953; 1974 s.s. c.73 §2; 1975
535 §2; 1977 c.298 §3; 1983 c.196 §1; 1985 c.16 §466; 1989
¢.171 §62; renumbered 468A.365 in 1991]

468377 [1977 298 §2; 1985 c.222 §3; renumbered
468A.370 in 1991}

% 468380 [Formerly 449.963; renumbered 468A.375 in
19911]

g 8]468.385 [Formerly 483.815; repealed by 1983 ¢.338
97

468.390 [1973 ¢.835 §72; 1974 s.s. c.73 §4; 1983 c.338
§933; renumbered 468A.380 in 1991])

468395 [Formerly 449.955; 1983 c.338 §934; renum-
bered 468A.385 in 1991]

468397 [1985 ¢.222 §2; renumbered 468A.390 in 1991]

468400 [Formerly 449.959; 1983 ¢.338 §935; 1991 ¢.331
§68; renumbered 468A.395 in 1991]

468405 [Formerly 449.965; 1974 ss. .73 §5; 1975
¢.535 §3; 1977 c.704 810; 1981 ¢.294 §1; 1983 c.338 §936;
renumbered 468A.400 in 1991)

% ]468.410 [Formerly 449.747; renumbered 468A.405 in
1991

% ]468.415 {Formerly 449.751; renumbered 468A.410 in
1991

. ]468.420 {Formerly 449.753; renumbered 468A.455 in
991 ’

FINANCING TREATMENT WORKS

468.423 Definitions for ORS 468.423 to
468.440. As used in ORS 468.423 to 468.440:

(1) “Commission” means the Environ-
mental Quality Commission.

(2) “Department” means the Department
of Environmental Quality.

(3) “Director” means the Director of the
Department of Environmental Quality or the
director’s designee.

(4) “Fund” means the Water Pollution
Control Revolving Fund established under
ORS 468.427.

(5) “Public agency” means any state
agency, incorporated city, county, sanitary
authority, county service district, sanitary
district, metropolitan service district or
other special district authorized or required
to construct water pollution control facili-
ties.

‘(6) “Treatment works” means:

(a) The devices and systems used in the
storage, treatment, recyclin and reclamation
of municipal sewage or industrial wastes of
a liquid nature, necessary to recycle or reuse
water at the most economical cost over the
estimated life of the works. “Treatment
works” includes:

(A) Intercepting sewers, outfall sewers,
sewage collection systems, pumping power
and other equipment, and any appurtenance,
extension, improvement, remodeling, addition
or alteration to the equipment;

(B) Elements essential to provide a reli-
able recycled water supply including standb
treatment units and clear well facilities; an

(C) Any other acquisitions that will be
an integral part of the treatment process or
used for ultimate disposal of residues result-
ing from such treatment, including but not
limited to land used to store treated waste
water in land treatment systems prior to
land application.

(b) Any other method or system for pre-
venting, aﬂatin , reducing, storing, treating,
separating or disposing of municipal waste,
storm water runoff, industrial waste or waste
in combined storm water and sanitary sewer
systems.

(c) Any other facility that the commis-
sion determines a public agency must con-
struct or replace in order to abate or prevent
gtﬁrface or ground water pollution. [1987 c648

1

Note: 468.423 to 468.440 were enacted into law by
the Legislative Assembly but were not added to or made
a part of ORS chapter 468 or any series therein by leg-
islative action. See Preface to Oregon Revised Statutes
for further explanation.

468.425 Policy. It is declared to be the
policy of this state:

(1) To aid and encourage public agencies
required to provide treatment works for the
control of water tpollution in the transition
from reliance on federal grants to local self-
sufficiency by the use of fees paid by users
of the treatment works; -

(2) To accept and use any federal grant
funds available to capitalize a perpetual re-
volving loan fund; an :

(3) To assist public agencies in meeting
treatment works’ construction obligations in
order to prevent or eliminate pollution of
surface and ground water by making loans
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from a revolving loan fund at interest rates
that are less than or equal to market interest
rates. [1987 c.648 §2]

Note: See note under 468.423.

468.427 Water Pollution Control Re-
volving Fund; sources. (1) The Water Pol-
lution Control Revolving Fund is established
separate and distinct from the General Fund
in the State Treasury. The moneys in the
Water Pollution Control Revolving Fund are
appropriated continuously to the department
t% %ezgsed for the purposes described in ORS
468.429.

(2) The Water Pollution Control Revolv-
ing Fund shall consist of:

(@) All capitalization grants provided by
the Federal Government under the federal
Wate;‘ Quality Act of 1987 (Public Law
100-4);

(b) All state matching funds appropriated
or authorized by the legislature;

(c) Any other revenues derived from gifts,
grants or bequests pledged to the state for
the purpose of providing financial assistance
for water pollution control projects;

(d) All repayments of moneys borrowed
from the fund;

(e) All interest payments made by bor-
rowers from the fund; and

() Amounts granted or advanced to the
Water Pollution Control Revolving Fund
from the Pollution Control Fund under ORS
468.220 (1).

(3) The State Treasurer may invest and
reinvest moneys in the Water Pollution Con-
trol Revolving Fund in the manner provided
by law. All earnings from such investment
and reinvestment shall be credited to the
Water Pollution Control Revolving Fund.
(1987 ¢.648 §3; 1993 c411 §6)

Note: See note under 468.423.

468.429 Uses of revolving fund. (1) The
Department of Environmental Quality shall
use the moneys in the Water Pollution Con-
trol Revolving Fund to provide financial as-
sistance:

(@) To public agencies for the con-
struction or replacement of treatment works,

(b) For the implementation of a manage-
ment program established under section 319
of the federal Water Quality Act of 1986 re-
lating to the management of nonpoint
sources of pollution.

(c) For development and implementation
of a conservation and management plan un-
der section 320 of the federal Water Quality
Act of 1986 relating to the national estuary
program.

(2) The department may also use the
moneys in the Water Pollution Control Re-
volving Fund for the following purposes:

(a) To buy or refinance the treatment
works’ debt obligations of public agencies if
such debt was incurred after March 7, 1985,

(b) To guarantee, or purchase insurance
for, public agency obligations for treatment
works’ construction or replacement if the
guarantee or insurance would improve credit
market access or reduce interest rates, or to
provide loans to a public agency for this
purpose.

(c) To pay the expenses of the department
in administering the Water Pollution Control
Revolvin Fung, to make transfers to the
Water Pollution Control Administration
Fund, or to pay other departmental costs in-
cluding expenses of the program described in
ORS 468.433 (5).

(3) If amounts are advanced to the Water
Pollution Control Revolving Fund from the
Pollution Control Fund under ORS 468.220
(1), the department shall transfer from the
Water Pollution Control Revolving Fund to
the Pollution Control Sinking Fung amounts
sufficient to pay the bonds that funded the
advance. [1987 c.648 §4; 1993 c.411 §7]

Note: See note under 468.423.

468430 [1983 ¢.218 §1; repealed by 1985 ¢.222 §6]

468.431 Water Pollution Control Ad-
ministration Fund; sources; uses. (1) The
Water Pollution Control Administration
Fund is established separate and distinct
from the General Fund in the State Treas-
ury. Moneys in the- Water Pollution Control
A?ministration Fund are appropriated con-
tinuously to the Department of Environ-
mental Quality to be used for the 1gwa{ment
of costs of administering the Water Pollution
Control Revolving Fung, including all costs
of staffing for the program described in ORS
468.433 (5) and all costs of making loans from
the Water Pollution Control Revolving Fund
and collecting loan payments.

(2) The Water Pollution Control Admin-
istration Fund shall consist of:

(a) Any administrative fee levied by the
department in conjunction with administra-
tion of the Water Pollution Control Revolv-
ing Fund.

(b) Any transfers to the Water Pollution

Control Administration Fund from the Water
Pollution Control Revolving Fund.

(c) Any loans made from the Water Pol-
lution Control Revolving Fund.

(d) Any other revenues derived from
giﬁ:s, grants or be?uests pledged to the state
or the purpose o administering the Water
Pollution Control Revolving Fund.
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(3) The State Treasurer may invest and
reinvest moneys in the Water Pollution Con-
trol Administration Fund in the manner pro-
vidled by law. All earnings from such
investment and reinvestment shall be cred-
ited to the Water Pollution Control Admin-
istration Fund. [1993 c411 §2

Note: See note under 468.423.

468.433 Duties of department; public
agency loan program. In administering the
Water Pollution Control Revolving Fund, the
department shall:

(1) Allocate funds for loans in accordance
with procedures adopted by rule by the com-
mission.

(2) Use accounting, audit and fiscal pro-
cedures that conform to generally accepted
government accounting standards.

(3) Prepare any reports required by the
Federal Government as a condition to
awarding federal capitalization grants.

(4) Seek to maximize the ability of the
Water Pollution Control Revolving Fund to
operate on a self-sustaining basis and main-
tain a perpetual source 0 treatment works
financing.

(5) If amounts are advanced to the Water
Pollution Control Revolving Fund from the
Pollution Control Fund under ORS 468.220
(1), the department shall develop and admin-
ister a program designed to loan amounts in
the Water Pollution Control Revolving Fund
to public agencies, so the loan repayments
are sufficient to pay the bonds that funded
the advance, and to further the policies es-
tablished in ORS 468.425. In connection with
the program, the department may:

(a) Establish one or more accounts in the
Water Pollution Control Revolving Fund,
make covenants for the benefit of
bondowners regarding the deposit of amounts
into those accounts and the use of amounts
in those accounts and pledge or reserve all
or a portion of the amounts in the Water
Pollution Control Revolving Fund to pay
bonds issued to fund advances to the Water
. Pollution Control Revolving Fund under ORS

468.220 (1).

(b) Establish reciuirements for loans made
from the Water Pollution Control Revolving
Fund to assure that:

(A) Adequate funds are available in the
Water Pollution Control Revolving Fund to
permit payment of bonds that funded ad-
vances to the Water Pollution Control Re-
volving Fund; and

(B) Adequate funds will be available in
the Water %ollution Control Administration
Fund to pay for costs of the program and
costs of operating the Water Pollution Con-
trol Revolving Fund.

(c) Exercise any remedies available to the
department in connection with defaults on
loans of advanced funds to public agencies.

(d) Take any other action reasonably
necessary to develop the program and pro-
vide for the payment of bonds issued to fund
advances to the Water Pollution Control Re-

_volving Fund.

(6) The department may make loans to
finance treatment works that are funded in
gart from advances or grants_to the Water

ollution Control Revolving Fund, and in
part from funds available under ORS 468.220
(1). These loans may have a blended interest
rate that reflects their different sources of
funding, and repayments of these loans may
be allocated proportionally between the Wa-
ter Pollution Control Revolving Fund and
the Pollution Control Sinking Fund. (1987 c648
§5; 1993 c.411 §8] .

Note: See note under 468.423.

468.435 [1983 ¢.218 §2; repealed by 1985 ¢.222 §6]

468.437 Loan applications; eligibility;
waiver; default remedy. (1) Any public
agency desiring a loan from the Water Pol-
lution Control Revolving Fund shall submit
an a}g)lication to the department on the form
provided by the department. The department
may require an opinion from the State of
Oregon bond counsel that the applicant has
the legal authority to borrow from the Water
Pollution Control Revolving Fund. If a public
agency relies on borrowing authority granted
by charter or law other than ORS 468.439,
then with the consent of the department and
notwithstanding any limitation or require-
ment of the charter or law, the public agenc
may borrow directly from the Water Pol-
lution Control Reonving Fund without pub-
lishing a notice of sale, providing an official
statement or following any other procedures
designed to provide notice or information to
gggential lenders. The requirements of ORS

845 shall not apply to revenue bonds that
are sold to the department.

(2) Any public agency receiving a loan
from the Water Pollution Control Revolving
Fund shall establish and maintain a dedi-
cated source of revenue or other acceptable
lsource of revenue for the repayment of the
oan.

(3) If a public agency defaults on pay-
ments due to the Water Pollution Control
Revolving Fund, the state may withhold any
amounts otherwise due to the public agency
and direct that such funds be applied to the
payments and deposited into the fund. If the
department finds that the loan to the public
agency is otherwise adequately secured, the
department may waive this right in the loan

ag;r:ement or other loan documentation. [1987
X 86; 1989 ¢.560 §3)
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Note: See note under 468.423.

468.439 Borrowing authority of public
agency. Notwithstanding any limitation
contained in any other provision of law or
local charter, a public agency may:

(1) Borrow money from the Water Pol-
lution Control Revolving Fund through the
department; '

(2) Enter into loan agreements and make
related agreements with the department in
which the public agency agrees to repay the
borrowed money in accordance with the
terms of the loan agreement;

(3) Covenant with the department re-
garding the operation of treatment works
and the imposition and collection of rates,
fees and charges for the treatment works;

(4) Pledge all or part of the revenues of
the treatment works to pay the amount due
under the loan agreement and notes in ac-
cordance with ORS 288.594; and

(5) Provide any additional security and
exercise any powers permitted to an issuer
of revenue bonds under ORS 288825 [1989
¢.560 §2; 1993 c.411 §9)

Note: See note under 468.223.

468.440 Loan terms and interest rates;
considerations. (1) The Environmental
Quality Commission shall establish by rule
policies for establishing loan terms and in.
terest rates for loans made from the Water
Pollution Control Revolving Fund that as-
sure that the objectives of ORS 468.423 to
468.440 are met and that adequate funds are
maintained in the Water Pollution Control
Revolving Fund to meet future needs, In es-
tablishing the cf)olicy, the commission shall
}:.ake into consideration at least the following
actors:

(a) The capability of the project to en-
hance or protect water quality.

(b) The ability of a public agency to re-
pay a loan.

(¢) Current market rates of interest.

(d) The size of the community or district
to be served by the treatment works.

(e) The type of project financed.

(f) The ability of the applicant to borrow
elsewhere.

(g) Whether advances have been made to
the Water Pollution Control Revolving Fund
from the Pollution Control Fund that must
E‘e ?paid to the Pollution Control Sinking

und.

(2) The commission may establish an in-
terest rate ranging from zero to the market
rate. The term of a loan may be for any pe-
riod not to exceed 20 years.

(3) The commission may adopt rules to
implement the program to loan amounts in
the Water Pollution Control Revolving Fund
to public agencies as set forth under ORS
468.433 (5).

(4) The commission shall adopt by rule
any procedures or standards necessary to
carry out the provisions of ORS 468.493 to
468.440. [1987 c.648 §7; 1993 c.411 §10]"

Note: See note under 468.423.

g 468450 [Formerly 449.840; repealed by 1991 ¢.920
24]

RECLAIMED PLASTIC PRODUCT
TAX CREDIT

468.451 Definitions for ORS 468.451 to
468.491. As used in ORS 468.451 to 468.491:

(1) “Investment” means the amount of
money a person invests to acquire or con-
struct equipment, personal property or ma-
chinery necessary to collect, transport or
process reclaimed plastic or manufacture a
reclaimed plastic product.

(2) “Qualifying business” means a busi-
ness in Oregon that collects, transports,
processes, reclaims plastic or manufactures
a reclaimed plastic product.

(3) “Reclaimed plastic” means plastic
from industrial consumers, commercial users
or post-consumer waste. “Reclaimed plastic”
includes shredded plastics, regrind, pellets or
any similar product manufactured from Ore.
gon industrial consumer, commercial user or
post-consumer waste that is sold for the pur-
pose of making an end product out of re-
claimed plastic and is intended to be used to
manufacture a nonmedical or nonfood plastic
product.

(4) “Reclaimed plastic product” means a
plastic product for which the majority of the
plastic used in the product is reclaimed plas-
tic. [Formerly 468925]

468453 (1977 ¢.650 §3; 1979 ¢.181 §1; renumbered
468A.550 in 1991]

468455 (Formerly 449.930; 1975 ¢.559 §4; 1977 c.650
§4; 1979 c.181 §2; repealed by 1991 ¢.920 §24)

468.456 Policy. In the interest of the
public peace, health and safety, it is the pol-
icy of the State of Oregon to assist in the
prevention, control and reduction of solid
waste in this state by providing tax relief to
Oregon businesses that make investments in
order to collect, transport or process re-
claimed plastic or manufacture a reclaimed
plastic product. (Formerly 468930)

468.458 (1975 ¢.559 §2; repealed by 1991 ¢.920 §24)

468.460 [Formerly 449.933; 1975 ¢.559 §5; 1977 ¢.650
§5; 1]979 181 §3; 1991 ¢.920 §19; renumbered 468A.595 in
1991

468.461 Application for certification of
investment to collect, transport or proc-
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ess reclaimed plastic or manufacture re-
claimed plastic product. (1) Any person
magr apply to the commission for certification
under ORS 468.466 of an investment made by
the person in Oregon to allow the person to
collect, transport or process reclaimed plas-
tic or manufacture a reclaimed plastic prod-
uct if the investment was made on or after
January 1, 1986, and before July 1, 1995.

(2) The application shall be made in
writing in a form prescribed by the depart-
ment and shall contain information on the
actual investment including a description of
the materials incorporated therein, all ma-
chinery, personal tproperty and equipment
made a part thereof, the existing or proposed
operational procedure thereof, and a state-
ment of the proposed use of the reclaimed
plastic product and the portion of the actual
cost properly allocable to collecting, trans-
porting or processing reclaimed plastic or to
the process of manufacturing such reclaimed
plastic product as set forth in ORS 468.486.

(3) The director may require any further
information the director considers necessary
before a certificate is issued.

(4) The a% lication shall be accompanied
by a fee established under subsection (5) of
this section. The fee may be refunded if the
application for certification is rejected.

(5) By rule and after hearing the com-
mission may adopt a schedule of reasonable
fees which the department may require of
applicants for certificates issued under ORS
468.466. Before the adoption or revision of
any such fees the commission shall estimate
the total cost of the program to the depart-
ment. The fees shall %e ased on the antic-
ipated cost of filing, investigating, granting
and rejecting the applications and shall be
designed not to exceed the total cost esti-
mated b{l the commission. Any excess fees
shall be held by the department and shall be
used by the commission to reduce any future
fee increases. The fee may vary according to
the size and complexity of the investment.
The fees shall not be considered by the com-
mission as part of the cost of the investment
to be certified.

(6) Any person a;ilplying for certification
of investment costs shall submit an applica-
tion between January 1, 1986, and June 30,
1995. Failure to file a timely application shall
make the investment cost ineligible for tax
credit certification. An application shall not
be considered filed until it is complete and
ready for processing. The commission may
grant an extension of time to file an applica-
tion for circumstances beyond the control of
the applicant that would make a timely filing
unreasonable. [Formerly 468.935)

468.465 [Formerly 449.935; 1975 ¢.559 §6; repealed by
1991 ¢.920 §24]

468.466 Action on application; re-
jection; a%ﬁeal; certification of invest-
ment. (1) The commission shall act on an
application for certification before the 120th
day after the filing of the application under
ORS 468.461. The action of the commission
shall include certification of the actual cost
of the investment and the portion of the ac-
tual cost properly allocable to collecting,
transporting or processing reclaimed plastic
or to the manufacture of a reclaimed plastic
product as set forth in ORS 468.486. Each
certificate shall bear a separate serial num-
ber for each such facility.

(2) If the commission rejects an applica-
tion for certification, or certifies a lesser ac-
tual cost of the investment or a lesser
portion of the actual cost properly allocable
to collecting, transporting or processing re-
claimed plastic or to the manufacture of a
reclaimed plastic product than was claimed
in the application for certification, the com-
mission sF\all cause written notice of its ac-
tion, and a concise statement of the findings
and reasons therefor, to be sent by registered
or certified mail to the applicant before the
120th day after the filing of the application.
Failure of the commission to act constitutes
approval of the application.

(3) If the application is rejected for any
reason, including the information furnished
by the applicant as to the cost of the invest-
ment, or if the applicant is dissatisfied with
the certification of actual cost or portion of
the actual cost properly allocable to collect-
ing, transporting or processing reclaimed
plastic or to the manufacture of a reclaimed
plastic product, the applicant may appeal
from the rejection as provided in RS
468.110. The rejection or the certification is
final and conclusive on all parties unless the
applicant takes an appeal therefrom as pro-
vided in ORS 468.110 before the 30th day af-
ter notice was mailed by the commission.

(4)(a) The commission shall certify an in-
vestment, for which an application has been
made under ORS 468.461, if the commission
finds that the investment was made in ac-
cordance with the requirements of ORS
468.461 and 468.471.

(b) No determination of the proportion of
the actual cost of the investment to be cer-
tified shall be made until receipt of the ap-
plication.

(5) A person receiving a certificate under
this section may take tax relief only under
ORS 315.324, depending upon the tax status
of the person’s trade or business.

(6) If the person receiving the certificate
is a partnership, each partner shall be enti-
tled to take tax credit relief as provided in
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ORS 315.324, based on that ?artner’ S pro rata
share of the certified cost of the investment.

(7) Certification under this section of an
investment qualii;ying under ORS 468.461
shall be granted for a period of five consec-
utive years which five-year period shall begin
with the tax year of the person in which the
investment is certified under this section.
[Formerly 468.940]

468470 [Formerly 449.937; 1974 ss. .40 §1; 1975
¢.559 §7; 1977 c.650 §6; 1979 c.181 §4; repealed by 1991
¢.920 §24)

468.471 Preliminary certification of
investment. (1) Any person proposing to ap-
ply for certification of an investment under
ORS 468.461, before making the investment,
shall file a request for preliminary certifica-
tion with the Department of Environmental
Quality. The request shall be in a form pre-
scribecg’ by the gepartment. For investments
made, the commission may waive the filing
of the application if it finds the filing inap-
propriate because special circumstances ren-
der the filing unreasonable and if it finds
such investment would otherwise qualify for
tax credit certification pursuant to ORS
468.451 to 468.491.

(2) Within 30 days of the receipt of a re-
quest for preliminary certification, the de-
partment may require, as a condition
precedent to issuance of a preliminary cer-
tificate of approval, the submission of plans
and specifications. After examination thereof,
the department may request corrections and
revisions to the plans and specifications. The
department may also require any other in-
formation necessary to determine whether
the proposed investment is in accordance
with the provisions of ORS chapters 459 and
459A and ORS chapters 468, 468A and 468B
and applicable rules and standards adopted
pursuant thereto.

(3) If the department determines that the
proposed investment is in accordance with
the provisions of ORS chapters 459 and 459A
and ORS chapters 468, 468A and 468B and
applicable rules or standards adopted pursu-
ant thereto, it shall issue a preliminary .cer-
tificate approving the investment. If the
department determines that the investment
does not comply with the provisions of ORS
chapters 459 and 459A and ORS chapters 468,
468A and 468B and applicable rules or stan.
dards adopted pursuant thereto, the commis-
sion shall ‘issue an order denying
certification.

(4) If within 60 days of the receipt of
plans, specifications or any subsequently re-
quested revisions or corrections to the plans
and specifications or any other information
required pursuant to this section, the de-
partment fails to issue a preliminary certif-
icate of approval and the commission fails to

issue an order denyin certification, the pre-
liminary certificate shall be considered to
have been issued. The investment must com-
ply with the plans, specifications and any
corrections or revisions thereto, if any, pre-
viously submitted.

(5) Within 20 days from the date of mail-
ing of the order, any person against whom
an order is directed pursuant to subsection
(3) of this section may demand a hearing.
The demand shall be in writing, shall state
the grounds for hearing and shall be mailed
to the director of the department. The hear-
ing shall be conducted in accordance with
the applicable provisions of ORS 183.310 to
183.550. [Formerly 468.945]

468472 [1975 ¢.559 §9; repealed by 1991 ¢.920 §24]
468.474 [1975 ¢.559 §10; repealed by 1991 ¢.920 §24]

468.475 [Formerly 449.939; 1975 ¢.559 §11; 1977 c.650
§8; 1979 c.181 §5; repealed by 1991 ¢.920 §24)

468.476 Final certification. Except if the
commission, under ORS 468.471 (1), waives
the requirement for preliminary certification,
no final certification shall be issued by the
commission under ORS 468.466 unless the
investment was made in accordance with the
requirements of ORS 468.471 and in accor-
dance with the applicable provisions of ORS
chapters 459 and 459A and ORS chapters 468,
468A and 468B and the applicable rules or
Zt;sags%?rds adopted pursuant thereto. [Formerly

488480 [Formerly 449.941; 1975 c¢.559 §12; 1977 c.650
§10; 1979 c.181 §6; repealed by 1991 ¢.920 §24)

468.481 Revocation of certificate; con-
sequences. (1) Pursuant to the procedures
for a contested case under ORS 183.310 to
183.550, the commission may order the revo-
cation of the certification issued under ORS
468.466 of any investment, if it finds that:

(a) The certification was obtained by
fraud or misrepresentation; or

(b) The holder of the certificate has failed
substantially to operate the qualifying busi-
ness as specified in such certificate.

(2) As soon as the order of revocation
under this section has become final, the
commission shall notify the Department of
Revenue of such order.

(3) If the certification of an investment
is ordered revoked pursuant to subsection
(1Xa) of this section, all prior tax relief pro-
vided to the holder of such certificate by
virtue of such certificate shall be forfeited
and the Deﬁartment of Revenue shall proceed
to collect those taxes not paid by the certif-
icate holder as a result of the tax relief pro-
vided to the holder under .any provision of
ORS 315.324.

(4) If the certification of an investment
is ordered revoked pursuant to subsection
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(1)(b) of this section, the certificate holder
shall be denied any further relief provided
under ORS 315.324 in connection with such
investment, as the case may be, from and af-
ter the date that the order of revocation be-
comes final. [Formerly 468.955]

468485 [Formerly 449.943; 1974 ss. c.36 §15; 1975
¢.559 §13; repealed by 1977 c.650 §11]

468486 Allocation of costs to collect,
transport or process reclaimed plastic or
manufacture reclaimed plastic product.
(1) In establishing the portion of costs prop-
erly allocable to the investment costs in-
curred to allow a person to collect, transport
or process reclaimed plastic or to manufac-
ture a reclaimed plastic product qualifying
for certification under ORS 468.466, the
commission shall consider the following fac-
tors:

(a) If applicable, the extent to which the
collection, transportation, processing or
manufacturing process for which the invest-
ment is made is used to convert reclaimed
plastic into a salable or usable commodity.

(b) Any other factors which are relevant
in establishing the portion of the actual cost
of the investment except return on the in-
vestment properly allocable to the process
that allows a person to collect, transport or
process reclaimed plastic or to manufacture
a reclaimed plastic product.

(2) The portion of actual costs properly
allocable shagl be from zero to 100 percent in
increments of one percent. If zero percent
the commission shall issue an order denying
certification. '

(3) The commission may adopt rules es-
tablishing methods to be used to determine
the portion of costs properly allocable to the
collection, transportation or processing of
reclaimed plastic or to the manufacture of a
reclaimed plastic product. [Formerly 468.960]

468490 [1977 c.650 §9; repealed by 1991 ¢.920 §24]

468.491 Limit on costs certified by
commission for tax credit. (1) The total of
all costs of investments that receive a pre-
liminary certification from the commission
for tax credits in any calendar year shall not
exceed $1,500,000. If the applications exceed
the $1,500,000 limit, the commission, in the
commission’s discretion, shall determine the
dollar amount certified for any investments
and the priority between applications for
certification based upon the criteria con-
tained in ORS 468.451 to 468.491.

(2) Not less than $500,000 of the
$1,500,000 annual certification limit shall be
allocated to investments having a certified
cost of $100,000 or less for any qualifying
business.

(3) With respect to the balance of the
annual certification limit, the maximum cost
certified for any investments shall not exceed
$500,000. However, if the applications certi-
fied in any calendar year do not total
$1,000,000, the commission may increase the
certified costs above the $500,000 maximum
for previously certified investments. The in-.
creases shall be allocated according to the.
commission’s determination of how the pre-
viously certified investments meet the crite-
ria of ORS 468.451 to 468.491. The increased
allocation to previously certified investments
under this subsection shall not include any
of the $500,000 reserved under subsection (2)
of this section. [Formerly 468.965]

468.495 [1977 c.650 §7; repealed by 1991 c.920 §24]
1991]4,(:‘:8_.500 [Formerly 449.850; renumbered 468A.100 in

% ]468.505 (Formerly 449.855; renumbered 468A.105 in
1991

% ]468510 {Formerly 449.857; renumbered 468A.110 in
1991

% ]468.515 [Formerly 449.870; renumbered 468A.115 in
1991

468520 [Formerly 449.865; 1991 ¢.890 §1; renumbered
468A.120 in 1991]

468525 [Formerly 449.867; 1991 ¢.890 82; renumbered
468A.125 in 1991]

468.530 [Formerly 449.885; 1983 ¢.233 §1; renumbered
468A.130 in 1991) .

468535 [1973 ¢.835 §99; 1987 c.660 §28; 1987 ¢.741 §20;
renumbered, 468A.135 in 1991]

0 ]468.540 {(Formerly 449.910; renumbered 468A.140 in
1991

% ]488.545 (Formerly 449.863; renumbered 468A.145 in
1991

991]468.550 [Formerly 449.890; renumbered 468A.150 in
1

468555 [Formerly 449.883; 1991 ¢.752 §19; renum-
bered 468A.155 in 1991]

]468.560 [Formerly 449.900; renumbered 468A.160 in
1991

% ]468.565 (Formerly 449.905; renumbered 468A.165 in
1991

% ]468570 [Formerly 449.915; renumbered 468A.170 in
1991

% ]468575 [Formerly 449.920; renumbered 468A.175 in
1991

- ]468.580 [Formerly 449.923; renumbered 468A.180 in
1991

468.600 [1975 ¢.366 §1; renumbered 468A.650 in 1991]

468.605 [1975 c.366 §2; 1977 c.18 §1; 1977 c.206 §1;
1983 ¢.148 §1; renumbered 468A.655 in 1991]

468.610 (1977 c.206 §4; renumbered 468A.660 in 1991]
468612 [1989 ¢.903 §2; renumbered 468A.625 in 1991]
468.614 [1989 ¢.903 §3; renumbered 468A.630 in 1991]
468.615 [1977 ¢.206 §2; repealed by 1987 c.414 §1721

468.616 [1989 ¢.903 §4; renumbered 468A.635 in 1991)
468.618 (1989 c.903 §5; renumbered 468A.640 in 1991])
468.620 [1977 ¢.206 §3; repealed by 1987 c.414 §172]

468.621 [1989 ¢.903 §6; renumbered 468A.645 in 1991]
468.630 [1983 ¢.333 §4; renumbered 468A.460 in 1991]
468.635 [1983 ¢.333 §8; renumbered 468A.465 in 1991]
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468.840 [1983 ¢.333 §7; renumbered 468A.470 in 1991]
" 468645 [1983 ¢.333 §9; repealed by 1991 c¢.752 §28]
468.650 [1983 c.333 §10; 1991 c.752 §19a; renumbered
468A.475 in 1991)

468.655 [1933 ¢.333 §§5.6; 1991 ¢.752 §20; renumbered
468A.480 in 1991]

RESOURCE CONSERVATION FUNDING
‘ (Generally)

468.659 Definitions for ORS 468.659 to
468.685. As used in ORS 468.659 to 468.685:

(1) “Commission” means the Environ-
mental Quality Commission.

(2) “Department” means the Department
of Environmental Quality.

(3) “Eligible project” means a habitat
conservation project found by the Habitat
Conservation Trust Fund Board to comply
with long-range plans adopted by the board.

(4) “Person” has the meaning given that
term in ORS 459.005.

(5) “Habitat conservation project” in-
cludes a program that encourages the con-
servation of land or wildlife, wildlife
interpretation or environmental education.
(1989 c.917 §2; 1993 ¢.742 §106]

Note: 468.659 to 468.674 and 468.685 were added to
and made a part of ORS chapter 468 by legislative ac-
tion but were not added to any smaller series therein.
See Preface to Oregon Revised Statutes for further ex-
planation. .

468.660 Legislative findings. (1) The
Legislative Assembly finds that by use of the
powers and procedures described in ORS
468.659 to 468.685 for the financing of land
acquisition and wildlife conservation, inter-
pretation of wildlife, related resource con-
servation and resource recycling issues and
environmental education, the state may pro-
mote Oregon’s natural values, encourage
tourism related to wildlife and wild land ap-
preciation, provide an economic incentive to
effective recycling and reduce contamination
of the waters of this state caused by plastic
and other debris.

(2) It is the purpose of ORS 468.659 to
468.685 to establish a Resource Conservation
Trust Fund to be used to mitigate adverse
environmental impacts resulting from re-
source extractions or improper disposal of
solid waste. [1989 ¢917 §1)

Note: See note under 468.659.

468.661 Authority to acquire roperty
in connection with projects. (1) In accor-
dance with the provisions of ORS 468.659 to
468.685, the State Parks and Recreation De-

artment, the State Department of Fish and
ildlife and the Division of State Lands,
acting for and on behalf of the state as its
duly authorized agency, may acquire, con-
struct and hold, in whole or in part, any

lands, buildings, easements, water and air
rights, improvements to lands and buildings
and capital equipment to be located perma-
nently or used exclusively on such lands or
in such buildings, which are considered nec-
essary in connection with an eligible project,
and construct, reconstruct, improve, better
and extend such projects, and enter into
contracts therefor.

(2) Use of trust fund moneys pursuant to
subsection (1) of this section to purchase
land and buildings shall be limited to acqui-
sitions from persons willing to sell. [1989 c.917
§20; 1991 .67 §131)

Note: See note under 468.659. -

468.662 Resource Conservation Trust
Fund; subaccounts; sources. (1) There is
created within the State Treasury a trust
fund known as the Resource Conservation
Trust Fund, separate and distinct from the
General Fund. The principal of the trust fund
shall be J)e etual and inviolate. The fund
shall be iwgged into two subaccounts to be
managed separately:

d(a) A habitat conservation subaccount;
an

(b) A waste reduction subaccount.

(2) The following moneys shall be cred-
iFt‘;edd to the Resource Conservation Trust
und:

(a) Such moneys as may be appropriated
to the fund and separate subaccounts by the
Legislative Assembly.

(b) Any grant made to the fund b
federal agency, which may be directe
subaccount.

(c) Any other moneys acquired b gift or
donation to the fund or any subaccount
thereof.

(3) The State Treasurer may invest and
reinvest the moneys in the fundy as provided
in ORS 293.701 to 293.820. Interest from the
moneys deposited in the fund and earnings
from investment of the moneys in the fund
shall be credited to the Resource Conserva-
tion Sinking Fund created under ORS
468.664. [1989 c.917 §3]

Note: See note under 468.659.

468.663 Fund to supplement tradi-
tional sources of funding environmental
and natural resources activities. (1) The
Resource Conservation Trust Fund shall not
be used as a substitute for traditional
sources of funding environmental and na-
tural resources activities, but the trust fund
shall supplement the traditional sources, in-
cluding those sources used to support the
uses set forth in ORS 468.671. The trust fund
shall be used primarily to support activities
whose benefits become available only over an
extended period of time.

any
to a
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(2) The State Fish and Wildlife Depart-
ment shall determine the amount of the state
budget spent from traditional sources to fund
environmental and natural resources activ-
ities before and after the trust fund is estab-
lished and include a comparison of the
amount in the reports required under ORS
468.668. [1989 c¢.917 §25; 1993 c.742 §107]

Note: See note under 468.659.

468.664 Resource Conservation Sink-
.ing Fund; purposes; sources. (1) The com-
mission shall maintain, with the State
Treasurer, a Resource Conservation Sinkin%
Fund, separate and distinct from the Genera
Fund. The sinking fund shall be divided into
two separate subaccounts to be managed
separately, one for habitat conservation pur-

oses and one for waste reduction purposes.
‘Moneys in the Resource Conservation Sink-
ing Fund are continuously appropriated for
the following purposes: .

(a) To provide funding for projects ap-
groved by the Habitat Conservation Trust
und Board;

(b) To provide state matching funds for
projects related to habitat conservation that
receive funds under a federal program, in-
cluding but not limited to matchin% funds for
Erojects receiving funds from _the federal

and and Water Conservation Fund Act of
1965, as amended, 16 U.S.C. 4601; and

(c) To provide funding for acquiring land
in full fee or a less than full fee interest in
property.

(2) With the approval of the commission,
the moneys in the Resource Conservation
Sinking Fund may be invested as provided by
ORS 293.701 to 293.820. Earnings from such
investment shall be credited to the Resource
Conservation Sinking Fund.

(3) The Resource Conservation Sinking
Fund shall consist of:

(a) Interest and investment earnings from
the Resource Conservation Trust Fund cre-
ated under ORS 468.662;

(b) All moneys that the Legislative As-
sembly may appropriate to the fund;

(¢) All interest and investment earnings
on the Resource Conservation Sinking Fund,
and

(d) Any moneys received from the Fed-
eral Government.

(4) The Resource Conservation Sinking
Fund shall not be used for any purpose other
than that for which the fund was created.
Separate subaccounts for habitat conserva-
tion and waste reduction are managed for
their respective purposes as set forth in sub-
section (1) of this section. If a balance re-

mains in the sinking fund after the purposes
for which the fund was created have been
fulfilled or after a reserve sufficient to meet
all existing obligations and liabilities of the
fund has been set aside, the surplus remain-
ing may be transferred to the Srincipal of the
Resource Conservation Trust Fund at the di-
rection of the commission. [1989 ¢917 §; 1993
c.742 §108]

Note: See note under 468.659.
(Habitat Conservation)

468.665 Determination of amount of
money available for funding habitat pro-
grams. The Environmental Quality Commis-
sion shall determine annually the amount of
moneys that will be available in the coming
year, based on interest and other earnings,
gifts and grants and after administrative ex-
penses are deducted, for funding habitat pro-

ams. The commission shall inform the

abitat Conservation Trust Fund Board of
the amount of moneys available for conser-
vation projects. [1989 c917 §15; 1993 c.742 §109]

Note: See note under 468.659.

468.666 Habitat Conservation Trust
Fund Board; members; term; staff. There
is established the Habitat Conservation Trust
Fund Board consisting of seven members.
The board shall elect one of its members as
chairperson, with such duties and powers as
are provided by rules of the board, and shall
be comprised as follows:

(1) The Governor shall appoint five mem-
bers, to include:

(a) One representative from the State
Fish and Wildlife Commission;

(b) One representative from the State
Parks and Recreation Advisory Council;

(c) One representative from the Oregon
Tourism Council;

(d) One representative from the Natural
Heritage Advisory Council; and

(e) One representative from a nonprofit
conservation or environmental organization.

(2) The President of the Senate shall ap-
Eoint one member who has expertise 1n
abitat conservation.

(3) The Speaker of the House of Repre-
sentatives shall appoint one member who has
expertise in resource education.

(4) The term of each member shall be
four years. Vacancies in office shall be filled
by the appointing authority.

(5) The board shall use state agency em-
ployees with relevant expertise to provide
staff support necessary for the board to carry
out its duties and responsibilities under ORS
468.659 to 468.685. [1989 917 §5]

Note: See note under 468.659.
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468.667 Advisory and technical com-
mittees. To aid and advise the Habitat Con-
servation Trust Fund Board established in
ORS 468.666 in the performance of its func-
tions, the board may establish such advisory
and technical committees as the board con-
siders necessary. These committees may be
continuing or temporary. The boards shall
determine the representation, membership,
terms and organization of the committees
and shall appoint their members. The chair-
person of tge board is ex officio a member
of each committee established by the board.
[1989 ¢.917 §81

Note: See note under 468.659.

468.668 Plan to determine eligibility of
habitat conservation projects for funding;
contents. (1) The State Department of Fis
and Wildlife, jointly with the State Parks
and Recreation Department, the Division of
State Lands, the Economic Development De-
partment and the three individuals selected
under subsection (2) of this section, shall de-
velop a proposed long-range plan to be
adopted by the Habitat Conservation Trust
Fund Board and to be used to determine the
eligibility of habitat conservation projects for
funldigg under ORS 468.671. The plan shall
include:

(a) Criteria for approving projects that
reflect the resource conservation benefits to
this state. Such criteria shall include, but
need not be limited to, the following:

(A) Supporting projects that will increase
the amount of Jand available for wildlife
habitat and natural areas conservation.

(B) Promoting environmental education.

(C) Enhancing tourist economy while
protecting the state’s natural values.

(b) Requirements for applying for moneys
from the habitat conservation subaccount of
the Resource Conservation Sinking Fund and
for obtaining necessary permits or authori-
zations for a proposed project.

(2) The State Fish and Wildlife Director
shall select three individuals with expertise
and interest in habitat conservation to assist
in the development of the plan under sub-
section (1) ofp this section. One individual
shall be a representative from a local or re-
gional government.

(3) Upon completion of the proposed plan,
the State Department of Fish and Wildlife
shall submit the plan to the Habitat Conser-
vation Trust Fung Board for approval.

(4) The State Department of Fish and
Wildlife shall periodically monitor and annu-
ally report on the habitat conservation pro-
jects receiving financing under ORS 468.659
to 468.685. Such reForts shall be submitted
to the appropriate legislative committee on

October 1 of each year, beg'innjnq in 1991.
(1989 ¢.917 §9; 1991 c.67 §132; 1993 c.736 §55

Note: See note under 468.659.

468.669 Review and approval of plan.
The Habitat Conservation st Fund Board
shall review the proposed plan submitted un-
der ORS 468.668 and approve the plan or re-
turn the plan to the department for changes
in accordance with the board’s su gestions
or approve the plan with changes afopted by
the board. The plan shall provide the great-
est possible opportunity to achieve the goals
of the program. (1989 c.917 §11]

Note: See note under 468.659.

468.670 Allocation of moneys accord-
ing to plan. (1) Beginning on January 1,
1992, the Habitat Conservation Trust ?{md
Board shall allocate moneys according to the
plan approved under ORS 468.669.

(2) The Habitat Conservation Trust Fund
Board shall allocate up to 50 percent of the
moneys available under O 468.665 for
habitat conservation projects and purposes,
in accordance with the plan approved under
ORS 468.669. [1989 917 §13]

Note: See note under 468.659.

468.671 Allocation of moneys in
habitat conservation subaccount. In allo-
cating moneys from the Resource Conserva-
tion Sinking Fund, the Habitat Conservation
Trust Fund Board shall allocate the moneys
deposited to the sinking fund habitat conser-
vation subaccount, for one-year or multiyear
programs to:

(1) Identify and acquire  native
ecosystems, natural communities, migration
corridors, fish and wildlife habitats, wetland
and riparian systems and natural heritage
conservation areas under ORS 273.563 to
273.591 and habitat for nongame, threatened
and endangered species identified by state
agencies.

(2) Match funding at a ratio of two dol-
lars of trust fund moneys for each dollar
contributed by a qualifying entity for re-
gional and local governments and nonprofit
organizations of tax-exempt status under sec-
tion 501(c)3 of the Internal Revenue Code,
for land acquisition and capital expenditures
in the conservation of parks, nature pre-
serves, wildlife habitats, open space, conser-'
vation easements, hiking trails and public
access easements.

(3) Provide funding for interpretive facil-
ities and promotional material re ating to the
appreciation and conservation of land, water,
wildlife, native plants and natural communi.
ties to:

(a) Public agencies on a direct grant ba-
sis; and
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(b) Private interests on the basis of one
dollar of trust fund moneys for every two

dollars contributed by a private interest.
[1989 ¢.917 §16])

Note: See note under 468.659.

468.672 Nomination of habitat conser-
vation project. (1) Any person may nomi-
nate a habitat conservation project for
%pproval by the Habitat Conservation Trust

und Board under ORS 468.670.

(2) A nomination submitted under sub-
section (1) of this section shall be filed in the
manner, be in the form and contain the in-
formation required by the board.

(3) Based upon criteria_included in the
long-range plan adopted under ORS 468.669,
within 90 days after the board receives a
nomination under subsection (1) of this sec-
tion, the board shall either:

(a) Approve the proposal and provide the
requested funding for the project; or

(b) Deny the proposal.

(4) The Habitat Conservation Trust Fund
Board shall approve for implementation only
those habitat conservation projects that meet
the criteria established in the long-ran}%e
plan approved by the board under ORS
468.669.

(5) If the Habitat Conservation Trust
Fund Board approves a project under this
section that requires the applicant to obtain
a permit or license from a_local, state or
federal agency or governing body, the board
shall not disburse any funds to the applicant
until the applicant presents evidence that the
agency has granted the permit or license.
[1989 ¢.917 §18]

Note: See note under 468.659.

468.673 Rules. (1) In accordance with the
applicable provisions of ORS 183.310 to
183550, the Habitat Conservation Trust
Fund Board shall adopt rules and standards
to carry out the board’s duties under the
Resource Conservation Trust Fund program.

(2) The rules and standards adopted un-
der subsection (1) of this section shall in-
clude, but need not be limited to, conditions
for approval by the board for implementation
of a project including but not limited -to:

(a) Provisions satisfactory to the board
for inspection and evaluation of the imple-
mentation of a project, including all neces-
sary agreements to allow the board and
employees of any cooperating agency provid-
ing staff services for the boar ‘s access to
the project area; and

(b) Provisions satisfactory to the board
for controlling the expenditure of and ac-
counting for any funds granted by the board
f§‘(2>i'] implementation of the project. [1989 ¢917

Note: See note under 468.659.

468.674 Staffing of habitat conserva-
tion projects. The gtate Department of Fish
and Wildlife shall provide staff for overseein
the habitat conservation projects describe
in ORS 468.671 and for the day-to-day opera-
tion of the Habitat Conservation Trust Fund
Board, including scheduling meetings, pro-
viding public notice of meetings and other
board activities and keeping records of board
activities. [1989 917 §24)

Note: See note under 468.659.

468675 [1989 ¢.917 §6; repealed by 1993 c.742 §105)

468.676 [1989 ¢.917 §7; repealed by 1993 ¢.742 §105)

468.677 (1989 c.917 §10; repealed by 1993 ¢.742 §105]

468,678 [1989 ¢.917 §12; repealed by 1993 c.742 §105]

468.679 [1989 c.917 §14; repealed by 1993 ¢.742 §105]

468.680 [1989 c.917 §17; repealed by 1993 c.742 §105]

468,681 [1989 ¢.917 §19; repealed by 1993 ¢.742 §105])

468.682 [1989 ¢.917 §22; repealed by 1993 ¢.742 §105]

468.683 [1989 ¢.917 §23; repealed by 1993 c¢.742 §106]

(Waste Diversion)

. 468.685 Waste diversion credit; quali-
fication. (1) The Environmental Quality
Commission shall determine materials that

ualify for waste diversion credits and set
the amount of such credit based on tonnage.

(2) In determining the amount of waste
diversion credit, the Environmental Quality
Commission shall consider the potential eco-
nomic benefits, environmental benefits and
adverse effects.

(8) As used in this section, “waste diver-
sion credit” means payment offered to waste
haulers, processors, recycling depots or oth-
ers as determined by the Environmental
Quality Commission. [1989 c917 §26]

Note: See note under 468.659.

468.686 [1989 c.847 §2; renumbered 468B.200 in 1991)

468.687 [1989 ¢.847 §3; renumbered 468B.205 in 1991)

468.688 [1989 ¢.847 §4; renumbered 468B.210 in 1991]

468.689 [1989 ¢.847 §5; renumbered 468B.215 in 1991)

468.690 [1989 ¢.847 §6; renumbered 468B.220 in 1991]

468.691 (1989 ¢.833 §17; renumbered 468B.150 in 1991]

468.692 [1989 ¢.833 §18; renumbered 468B.155 in 1991)]

468.693 (1989 ¢.833 §19; 1991 c.67 §133; renumbered
468B.160 in 1991)

468,694 [1989 ¢.833 §25; renumbered 468B.165 in 1991]

468.695 [1989 ¢.833 §27; renumbered 468B.170 in 1991]
% ]468.696 (1989 ¢.833 §§31,33; renumbered 468B.175 in
1991
% ]468.698 [1989 c.833 §§36,37; renumbered 468B.180 in
1991

468.699 [1989 ¢.833 §29; renumbered 468B.185 in 1991]
% ]468.7(!) [Formerly 449.075; renumbered 468B.005 in
1991

]468.705 [Formerly 449.070; renumbered 468B.010 in
1991
% ]468.710 [Formerly 449.077; renumbered 468B.015 in
1991
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]468.715 [Formerly 449.095; renumbered 468B.020 in
1991

]468.7m [Formerly 449.079; renumbered 468B.025 in
1991

]488.725 [Formerly 449.081; renumbered 468B.030 in
1991 .

468.730 (1973 c.92 §3; renumbered 468B.035 in 1991]
468.732 [1985 c.569 §7; renumbered 468B.040 in 1991]
468.734 [1985 ¢.569 §8; renumbered 468B.045 in 1991]

468.735 [Formerly 449.086; 1985 c.673 §178; renum-
bered 468B.048 in 1991] .

468.740 [Formerly 449.083; 1989 c.847 §7; renumbered
468B.050 in 1991]

468742 [Formerly 454.415; 1979 c.98 §1; 1991 ¢.735
§27; renumbered 468B.055 in 1991] )

468.745 [Formerly 449.103; 1979 c.584 §1; renumbered
468B.060 in 1991]

468.750 [Formerly 449.111; 1975 ¢.172 §1; renumbered
468B.065 in 1991] :

por 05755 [Formerly 449.113; renumbered 468B.070 in
1991

. 468.760 [Formerl.y 449.137; repealed by 1991 c.'764
8

]468.765 [Formerly 449.140; renumbered 468B.075 in
1991 .

% ]468.770 [Formerly 449.150; renumbered 468B.080 in
1991

468.775 [Formerly 449.109; 1983 c.338 §937; renﬁ.m-
bered 468B.085 in 1991]

468.777 [1979 ¢.617 §2; renumbered 468B.090 in 1891]
468.778 (1983 ¢.257 §2; renumbered 468B.095 in 1991]

468.780 [Formerly 449.155; 1989 ¢.1082 §4; 1991 c.606
§1; 1991 ¢.651 §3; renumbered 468B.300 in 1991]

% ]488.785 [Formerly 449.157; renumbered 468B.305 in
1991

199 ]468.790 [Formerly 449.159; renumbered 468B.310 in
1 .

% ]468.795 [Formerly 449.161; renumbered 468B.315 in
1991

0 ]468.800 [Formerly 449.163; renumbered 468B.320 'in
1991 -

468.802 [1977 ¢.222 §§2,3;
1991]

991]468.8(5 [Formerly 449.165; renumbered 468B.330 in
1

468810 [Formerly 449.167; 1977 ¢.704 §11; repealed
by 1985 ¢.733 §23]

% ]468.815 [Formerly 449.175; renumbered 468B.335 in
1991

468817 (1989 c.859 §§3,5;
1991} ' ’

468.819 (1989 ¢.859 §4; renumbered 468B.455 in 1991]
468.821 [1989 ¢.859 §2; renumbered 468B.460 in 1991
. 468.823 [1989 ¢.1042 §2; renumbered 468B.475 in 1991]
468.825 [1989 ¢.1042 §3; renumbered 468B.480 in 1991]
468.827 [1989 ¢.1042 §4; renumbered 468B.485 in 19911
468.829 [1989 ¢.1042 §5; renumbered 468B.490 in 1991]

% ]468.831 (1989 c.1082 §§2,5; renumbered 468B.495 in
1991 .

468.833 [1989 ¢.1082 §3; renumbered 468B.500 in 1991]
468.850 1977 c.483 §2; renumbered 459A.555 in 1993]
468.853 (1977 ¢.483 §3; renumbered 459A.560 in 1993]
' 488.856 [1977 ¢.483 §4; renumbered 459A 565 in 1993]

renumbered 468B.325 in

renumbered 468B.450 in

468.859 [1977 ¢.483 §5; renumbered 459A.570 in 1993]
468862 [1977 ¢.483 §6; renumbered 459A.575 in 1993)
468.865 [1977 c.483 §7; renumbered 459A.580 in 1993]
468.868 (1977 c.483 §8; renumbered 459A.585 in 1993]
468.869 [1989 ¢.268 §2; renumbered 459A.590 in 1993)
468.870 [1989 ¢.268 §3; renumbered 459A.595 in 1993])
468.871 (1977 ¢.483 §1; renumbered 459A.599 in 1993]
468875 [1987 c.741 §2; renumbered 468A.700 in 1991])
468877 [1987 ¢.741 §3; renumbered 468A.705 in 1991]
468.879 [1987 c.741 §5; renumbered 468A.710 in 1991]
468.881 [1987 c.741 §6; renumbered 468A.715 in 1991]
468.883 (1987 c.741 §7; renumbered 468A.720 in 1991]

1991]468.885 (1987 c.741 §§8,17; renumbered 468A.725 in

468.887 [1987 ¢.741 §9; renumbered 468A.730 in 1991]
468.889 [1987 ¢.741 §10; renumbered 468A.735 in 1991]
468.891 [1987 c.741 §11; renimbered 468A.740 in 1991]

468.893 (1987 c.741 §12; 1991 c.650 §7; renumbered
468A.745 in 1991)

468895 (1987 c.741 §13; 1989 c.171 §63; renumbered
468A.750 in 1991]

468.897 1987 ¢.741 §14; renumbered 468A.755 in 1991]
468.899 [1987 c.741 §16; renumbered 468A.760 in 1991]

468.900 [1977 ¢.867 §23; 1983 ¢.740 §183; renumbered
466.505]

468901 [1985 ¢.737 §2; repealed by 1987 c.539 §1
(466.705 enacted in lieu of 468.901)]

468.902 [1985 ¢.737 §3; repealed by 1987 ¢.539 §3
(466.715 enacted in lieu of 468.902)]

468.903 (1977 ¢.867 §24; renumbered 466.510]

468.904 (1985 ¢.737 §4; repealed by 1987 ¢.539 §7
(466.725 enacted in lieu of 468.904)]

468905 (1985 c.737 §5; repealed by 1987 ¢.539 §19
(466.765 enacted in lieu of 468.905)]

468.908 [1977 c.867 §25; renumbered 466.515]

468.907 [1985 ¢.737 §6; aled by 1987 c.539 §29
(466.805 enacted in lieu of 468.907))

468908 [1985 c.737 §7; repealed by 1987 ¢.539 §12
(466.745 enacted in lieu of 468.908))

468.909 [1977 ¢.867 §26; renumbered 466.520}

468910 (1985 c.737 §8; 1987 c. 539 §31; renumbered
466.800 in 1987]

468911 [1985 ¢.737 §9; 1987 c.539 §18; renumbered
466.710 in 1987)

468912 [1977 ¢.867 §27; renumbered 466.525]

468913 (1985 c.737 §10; 1987 c.539 §40; renumbered
466.720 (2) in 1987]

468914 [1985 c.737 §11; repealed by 1987 ¢:539 §33;
466.820 enacted in lieu of 468.914]

468915 [1977 ¢.867 §28; repealed by 1979 ¢.32 §1]
468916 [1985 ¢.737 §12; repealed by 1987 c.539 §45]
468917 [1985 ¢.737 §13; repealed by 1987 c.539 §45]
468918 (1977 c.867 §29; repealed by 1979 c.32 §1]

ENVIRONMENTAL CRIMES ' -

468.920 Definitions for ORS 468.922 to
468.956. For purposes of ORS 468.922 to
468.956:

(1) “Knowingly”™:

(a) Has the meaning given that term in
ORS 161.085; or
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(b) Means a person acts with a conscious
purpose to avoid knowledge of a conduct or
a circumstance in violation of ORS chapter
465, 466, 468, 468A, 468B, 761 or 767.

(2) “Substantial harm to human health
or the environment” means:

(a) Physical injury, as defined in ORS
161.015, to a human being or demonstrable
substantial risk of serious physical injury, as
defined in ORS 161.015, to a human being; or

(b) Substantial damage to wildlife, flora,
aquatic or marine life, to habitat or to live-
stock or agricultural crops. )

(3) Except as grovided in ORS 161.155 or
161.450, an individual is not criminally liable
solely because of the individual’s status in a
business, organization or other public or pri-
vate entity nor is knowledge possessed by an
individual other than the defendant attribut-
able to the defendant.

(4) Nothing in this section is intended to
amend or modify ORS 161.150, 161.155,
161.160, 161.165, 161.170, 161.175, 161.450 or
161.455. 1993 c.422 §16]

468921 [1977 ¢.867 §30; renumbered 466.530]

468922 Unlawful disposal, storage or
treatment of hazardous waste in the sec-
ond degree. (1) A person commits the crime
of unlawful disposal, storage or treatment of
hazardous waste in the second degree if the
person, in violation of ORS 466.095 or 466.100
or any rule, standard, license, ermit or or-
der adopted or issued under ORS 466.020,
466.095 or 466.100, knowingly treats, stores
or disposes of hazardous waste.

(2Xa) Unlawful disposal, storage or treat-
ment of hazardous waste in the second de-
gree is a Class B misdemeanor.

(b) Notwithstanding ORS 161.635, in ad-
dition to any term of imprisonment that the
court may impose under paragraph (a) of this
subsection, the court may impose a fine of
up to $10,000. [1993 c422 §4]

468925 [1985 c684 §3; 1989 c.958 §1, renumbered
468.451 in 1993])

468.926 Unlawful disposal, storage or
treatment of hazardous waste in the first
degree. (1) A person commits the crime of
unlawful disposal, storage or treatment of
hazardous waste in the first degree if the
person, in violation of ORS 466.095 or 466.100
or any rule, standard, license, ermit or or-
der adopted or issued under ORS 466.020,
466.095 or 466.100, knowingly disposes of,
stores or treats hazardous waste and:

(a) As a result, recklessli causes sub-
stantial harm to human health or the envi-
ronment; or

. (b) Knowingly disregards the law in
committing the violation.

(2) Unlawful disposal, storage or treat-
ment of hazardous waste in the first degree
is a Class B felony.

(3) Notwithstanding ORS 161.625 and
subsection (2) of this section, upon a second
conviction for unlawful disposal, storage or
treatment of hazardous waste in the first de-
gree within a five-year period, the court may
require the defendant to pay an amount,
fixed by the court, not exceeding $200,000 in
addition to any other sentence imposed under
subsection (2) of this section. [1993 c422 §2]

468.929 Unlawful transport of hazard-
ous waste in the second degree. (1) A per-
son commits the crime of unlawful transport
of hazardous waste in the second degree if
the person, in violation of ORS 466.080,
761.415 or 767.457 or any rule, standard, li-
cense, permit or order adopted or issued un-
der ORS 466.020, 466.080, 761.415 or 767.457,
knowingly transports hazardous waste.

(2)0a) Unlawful transport of hazardous
waste in the second degree is a Class B mis-
demeanor.

(b) Notwithstanding ORS 161.635, in ad-
dition to any term of imprisonment that the
court may impose under paragraph (a) of this
subsection, the court may impose a fine of
up to $10,000. [1993 c422 §5]

468930 [1985 c.684 §2; 1989 c.958 §2; renumbered
468.456 in 1993)

468.931 Unlawful transport of hazard-
ous waste in the first degree. (1) A person
commits the crime of unlawful transport of
hazardous waste in the first degree if the
person, in violation of ORS 466.080, 761.415
or 767.457 or any rule, standard, license,
permit or order adopted or issued under ORS
466.020, 466.080, 761.415 or 767.457, know-
ingly transports hazardous waste, and:

(a) As a result, recklesslﬁ causes sub-
stantial harm to human health or the envi-
ronment; or ’

(b) Knowingly disregards the 'law in
committing the violation.

(2) Unlawful transport of hazardous
waste in the first degree is a Class B felony.

(3) Notwithstanding ORS 161.625 and
subsection (2) of this section, upon a second
conviction for unlawful transport of hazard-
ous waste in the first degree within a five-
year period, the court may require the
defendant to pay an amount, fixed by the
court, not exceeding $200,000 in addition to
any other sentence imposed under subsection
(2) of this section. {1993 c.422 §31

468933 Determination of number of
punishable offenses under ORS 468.922,
468926, 468929 and 468.931. Notwith-
standing ORS 161.067, each day on which a
violation occurs or continues under ORS
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468.922, 468.926, 468.929 or 468.931 is a sepa-
rately punishable offense. (1993 c.422 §6]

468835 [1985 c.684 §4: 1989 c.958 §3; renumbered
468.461 in 1993]

468936 Unlawful air pollution in the
second degree. (1) A person commits the
crime of unlawful air pollution in the second
degree if the person knowinﬁl violates any
applicable requirement of O Sy chapter 468A
or a permit, rule or order adopted or issued
under ORS chapter 468A.

(2) Notwithstanding ORS 161.515 and
161.565 (1), unlawful air pollution in the sec-
ond degree is a criminal offense punishable
solely by a fine of up to $10,000. [1993 c.422 §8]

468.939 Unlawful air pollution in the
first degree. (1) A person commits the crime
of unlawful air polFution in the first degree
if the person, in violation of ORS chapter
468A or any rule, permit, order or an appli-
cable requirement adopted or issuedy under
ORS chapter 468A, knowingly discharges,
emits or allows to be discharged or emitted
any air contaminant into the outdoor atmos-
phere, and:

(a) As a result, recklessly causes sub-
stantial harm to human health or the envi-
ronment; or

(b) Knowingly disregards the law in
committing the violation.

(2) Unlawful air pollution in the first de-
gree is a Class B felony.

(3) Notwithstanding ORS 161.625 and
subsection (2) of this section, upon a second
conviction for unlawful air polﬁltion in the
first degree within a five-year period, the
court may require the defendant to pay an
amount, fixed by the court, not exceeding
$200,000 in addition to any other sentence
imposed under subsection (2) of this section.
[1993 c.422 §7}

468.940 (1985 ¢.684 §5; 1989 ¢.958 §4; 1991 c¢.877 §38;
renumbered 468.466 in 1993)

468.941 Determination of number of
punishable offenses under ORS 468.936 or
468.939. Notwithstanding ORS 161.067, each
day on which a violation occurs or continues
under ORS 468.936 or 468.939 is a separately
punishable offense. [1993 c.422 §9]

468943 Unlawful water pollution in
the second degree. (1) A person commits
the offense of unlawful water pollution in the
second degree if the person with criminal
negligence violates ORS chapter 468B or any
rule, standard, license, permit or order
adopted or issued under ORS chapter 468B.

(2) Unlawful water pollution in the sec-
ond degree is punishable by a fine of up to
$25,000 or imprisonment for not more than
one year, or both. [1993 c.422 §11]

468.945 [1985 c684 §6; 1989 c.958 §5; renumbered
468.471 in 1993]

468946 Unlawful water pollution in
the first degree. (1) A person commits the
crime of unlawful water pollution in the first
degree if the person, in violation of ORS
chapter 468B or any rule, standard, license,
permit or order adopted or issued under ORS
chapter 468B, knowingly discharges, places
or causes to be placed any waste into the
waters of the state or in a location where the
waste is likely to escape or be carried into
the waters of the state and:

(a) As a result, recklessl
stantial harm to human healt
ronment; or

(b) Knowingly disregards the law in
committing the violation.

(2) Unlawful water pollution in the first
degree is a Class B felony.

(3) Notwithstanding ORS 161.625 and
subsection (2) of this section, upon a second
conviction for unlawful water pollution in
the first degree within a five-year period, the
court may require the defendant to pay an
amount, fixed by the court, not exceeding
$200,000 in addition to any other sentence

imposed under subsection (2) of this section.
[1993 ¢.422 §10]

468.949 Determination of number of
punishable offenses under ORS 468.943 or
468.946. Notwithstanding ORS 161.067, each
day on which a violation occurs or continues
under ORS 468.943 or 468.946 is a separately
punishable offense. (1993 c.422 §12]

468950 [1985 c.684 §7: 1989 c.958 §6; renumbered
468.476 in 1993]

468.951 Environmental endangerment.
(1) A person commits the crime of environ-
mental endangerment if the person:

(a) Knowingly commits the crime of un-
lawful disposal, storage or treatment of haz-
ardous waste in the first degree, unlawful
transport of hazardous waste in the first de-
gree, unlawful air pollution in the first de-
gree or unlawful water pollution in the first
degree; and

(b) As a result, places another person in
imminent danger of death or causes serious
physical injury.

(2) Environmental endangerment is a fel-
ony punishable:

(a) If the defendant is an individual and
notwithstanding ORS 161.625, by imprison-
ment of not more than 15 years, a fine of not
more than $1,000,000, or both.

(b) If the defendant is other than an -in-
dividual and notwithstanding ORS 161.625,
by a fine of not more than $2,000,000.

causes sub-
or the envi-
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(¢) Notwithstanding ORS 161.625, in the
case of a second or subsequent conviction
under this section, by imprisonment of not
more than 30 years, a fine of not more than
$5,000,000, or goth.

(3) As used in this section, “serious
%hysical injury” has the meaning given in
RS 161.015. 11993 c.422 §13]

468.953 Supplying false information to
agency. (1) A person commits the crime of

supplying false information to any agency if
the person:

(a) Makes any false material statement,
representation or certification knowing it to
be false, in any application, notice, plan, re-
cord, report or other document required by
any provision of ORS chapter 465, 466, 468,
468A or 468B or any rule adopted pursuant
to ORS chapter 465, 466, 468, 468A or 468B;

(b) Omits any material.or required infor-
mation, knowing it to be required, from any
document described in paragraph (a) of this

subsection; or

(c) Alters, conceals or fails to file or
maintain any document described in para-
aph (a) of this subsection in knowing vio-
ation of any l{)rovision of ORS chapter 465,
466, 468, 468A or 468B or any rule adopted
puxfgsalrglt to ORS chapter 465, 466, 468, 468A
or . :

(2) Supplying false information is a Class
C felony. 1993 c.422 §14]

468.955 {1985 ¢.684 §8; 1987 c.158 §95; 1989 ¢.958 §7;
renumbered 468.481 in 1993]

468956 Refusal to produce material
subpoenaed by commission. Refusal, with-
out good cause, to produce books, papers or
information subpoenaed by the commission,
the department or the regional air quality
control authority or any report required by
law or by the commission, the department or
a regional authority pursuant to
448.305, 454.010 to 454.040, 454.205 to 454.255,
454505 to 454.535, 454.605 to 454.745 and
ORS chapters 468, 468A and 468B is a Class
A misdemeanor. (1993 c.422 §15]

468.959 Upset or bypass as affirmative
defense. (1) It is an affirmative defense to
any offense under ORS 468.922 to 468.946
that the alleged violation was the result of
an upset or bypass.

(2) For purposes of this section:

(a) “Bypass” means the temporary dis-
charge of waste or an air contaminant in vi-
olation of ORS chapter 465, 466, 468, 468A
or 468B or any rule adopted or order or per-
mit issued thereunder, under circumstances
in which the defendant reasonably believed
that the discharge was necessary to prevent
loss of life, personal injury or severe prop-

erty damage, or to minimize environmental
harm.

(b) “Upset” includes an exceptional and
unexpected occurrence in which there is un-
intentional and temporary violation of the
requirements of OR chapter 465, 466, 468,
468A, 468B, 761 or 767 or of any rule adopted
or permit or order issued under ORS chapter
465, 466, 468, 468A, 468B, 761 or 767 because
of factors beyond the reasonable control of
the regulated person or entity. “Upset” does
not include a violation caused by:

(A) Operational error;

(B) Improperly designed facilities;

(C) Lack of preventive maintenance; or
(D) Careless or improper operation.

(3) To establish the affirmative defense
of upset or bypass, the defendant must prove
the occurrence of an upset or bypass and
that the defendant:

(a) Reported the upset or bypass to the
Department of Environmental Quality or
other appropriate agency within 24 hours or
as required by statute, rule, permit or order,
whichever is sooner, and, if the original no-
tice was oral, delivered written notice to the
Department of Environmental Quality or

other agency with regulatory jurisdiction
within four calendar days;

(b) Submitted complete documentation of
the upset or bypass to the Department of
Environmental Quality or other agency with
regulatory jurisdiction as required by stat-
ute, rule, order or permit; and

- (e Took appropriate corrective action,
including action to minimize damage, as soon
as reasonably possible.

(4) It is an affirmative defense to an of-
fense under ORS 468.922 to 468.946 that the
defendant:

(a) Did not cause or create the condition
or occurrence that constitutes the offense;

(b) Reported the condition or occurrence
to the Department of Environmental uality
or other agency with regulatory juris iction
as soon as practicable after t\"]xe defendant
discovered it; and

(c) Took reasonable steps to correct the
violation. [1993 c422 §17]

468960 [1985 c.684 §9; 1989 c.958 §8; renumbered
468.486 in 1993]

468.961 Approval of Attorney General
or district attorney before bringing fel-
ony charge; guidelines for bringing felony
charge; model guidelines. (1). Except in
exigent circumstances, no person shall be
charged with a felony under ORS 468.922 to
468.956 without the personal approval of the
district attorney of the county or the Attor-
ney General of the State of Oregon.
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(2) In order to promote consistency in
bringing criminal prosecutions under ORS
468.922 to 468.956, the district attorney of
each county shall adopt written guidelines
for filing felony criminal charges under ORS
468.922 to 468.956. The written guidelines, at
a minimum, shall require the district attor-
ney to consider and apply the following fac-
tors in determining whether to file criminal
charges:

(a) The complexity and clarity of the
statute or regulation violated;

(b) The extent to which the
or should have been aware of t
ment violated;

(c) The existence and effectiveness of the
person’s program to promote compliance with
environmental regulations;

(d) The magnitude and. ﬁrobability of the
actual or potential harm to humans or to the
environment;

(e) The need for public sanctions to pro-
tect human health and the environment or
to deter others from committing similar vio-
lations;

(f) The person’s historls' of repeated vio-
lations of environmental laws after having
been given notice of those violations;

(8) The person’s false statements,
concealment of misconduct or tampering
with monitoring or pollution control equip-
ment;

(h) The person’s cooperation with regula-
tory authorities, including voluntary disclo-
sure and prompt subsequent efforts to comply
with applicable regulations and to remedy
harm caused by the violation;

(1) The appropriate re latory agency’s
current and past policy ang'-l practice regard-
ing the enforcement of the applicable envi-
ronmental law; and

() The person’s good faith effort to com-
ply with the law to the extent practicable.

(3) In order to promote consistency and
uniformity in prosecutorial policies, the At-
torney General, in consultation with the
Oregon District Attorneys’ Association, and
after appropriate opportunity for public com-
ment, shall adopt model guidelines for prose-
cution of environmental crimes. The
Attorney General’s model guidelines shall
provide for consideration and application of
the factors described in subsection (2) of this
section. A district attorney may fulfill the
district attorney’s responsibility under sub-
section (2) of this section by adopting the
Attorney General’s model guidelines.

(4) Prior to or in conjunction with the
filing of felony charges under ORS 468.922 to
468.956, the district attorney or the Attorney

erson was
e require-

General shall file a certification with the
court that the guidelines described in sub-
sections (2) and (3) of this section have been
applied and that, in the opinion of the dis-
trict attorney or Attorney General, as the
case may be, the criminal charges are being
ﬁ}géiﬁg} accordance with the guidelines. [1993
C.

Note: Legislative Counsel has substituted “ORS
468.922 to 468.956," for the words “this 1993 Act” in
sections 19 and 20, chapter 422, Oregon Laws 1993,
compiled as 468.961 and 468.963. Other ORS references
have not been substituted, pursuant to 173.160. The
range of sections for which substitutions would be re-
quired yields other ORS references too numerous to be

useful. These sections mag be determined by referring
e

to the 1993 Comparative Section Table located in Vol-
ume 15 of ORS.,

468.963 Environmental audit privilege;
exceptions; burden of proving privilege;
waiver; disclosure after in camera re-
view, (1) In order to encourage owners and
operators of facilities and persons conducting
other activities regulated under ORS chapter
465, 466, 468, 468A, 468B, 761 or 767, or the
federal, regional or local counterpart or ex-
tension of such statutes, both to conduct
voluntary internal environmental audits of
their compliance programs and management
systems and to assess and improve compli-
ance with such statutes, an environmental
audit privilege is recognized to protect the
confidentiality of communications relating to
Such voluntary internal environmental au-

its.

(2) An Environmental Audit Report shall
be Jarivileged and shall not be admissible as
evidence 1n any legal action in any civil,
criminal or administrative roceeding, except
as provided in subsections ?3) and (4) of this
section.

(3)a) The privilege described in sub-
section (2) of this section does not apply to
the extent that it is waived expressly or by
implication by the owner or operator of a fa-
cility or persons conducting an activity that
prepared or caused to be prepared-the Envi-
ronmental Audit Report.

(b) In a civil or administrative proceed-
ing, a court of record, after in camera review
consistent with the Oregon Rules of Civil
Procedure, shall require disclosure of mate-
rial for which the privilege described in sub-
section (2) of this section is asserted, if such
court determines that:

(A) The privilege is asserted for a
fraudulent purpose;

(B) The material is
privilege; or

(C) Even if subject to the privilege, the
material shows evidence of noncompliance
with ORS chapter 465, 466, 468, 468A, 468B,
761 or 767, or with the federal, regional or
local counterpart or extension of such stat-

‘not subject to the

1993-36-708



ENVIRONMENTAL QUALITY GENERALLY

468.963

-utes, ap%ropriate efforts to achieve compli-
ance with which were not promptly initiated
and pursued with reasonable diligence.

(¢c) In a criminal proceeding, a court of
record, after in camera review as described
in subsection (4) .of this section, shall require
disclosure of material for which the privilege
described in subsection (2) of this section is
asserted, if the court determines that:

(A) The privilege is asserted for a
fraudulent purpose;

(B) The material is not subject to the
privilege;

(C) Even if subject to the privilege, the
material shows evidence of noncompliance
with ORS chapter 465, 466, 468, 468A, 468B,
761 or 767, or with the federal, regional or
local counterpart or extension of such stat-
utes, apﬁropriate efforts to achieve compli-
ance with which were not Yromptly initiated
and pursued with reasonable dihigence; or

(D) The material contains evidence rele-
vant to commission of an offense under ORS
468.922 to 468.956, the district attorney.or
“Attorney General has a compelling nee for
the information, the information is not oth-
erwise available and the district attorney -or
Attorney General is unable to obtain the
substantial equivalent of the information by
any means without incurring unreasonable
-cost and delay. '

(d) A party asserting the environmental
audit privilege described in subsection (2) of
this. section has the burden of proving. the
privilege, including, if there is evidence of
noncompliance with ORS chapter 465, 466,
468, 468A, 468B, 761 or 767, or the federal,
regional or local counterpart or extension of
such statutes, proof that appropriate efforts
to achieve compliance were promptly initi-
ated and pursued with reasonable diligence.
A party seeking disclosure under subsection
(3)(b)(A) of this section has the burden of

roving that the privilege is asserted for a
raudulent purpose. A district attorney or the
Attorne eneral seeking disclosure under
subsection (3)c)D) of this section has the
burden of proving the conditions for disclo-
sure set forth in subsection (3)(c)(D) of this
section.

(4)a) A district attorney or the Attorney
General, having probable cause to believe an
offense has been committed under
468922 to 468.956 based upon information
obtained from a source independent of an
Environmental Audit Report, may obtain an
Environmental Audit Report for which a
privilege is asserted under subsection (2) of
this section pursuant to search warrant,
criminal subpoena or discovery as allowed by
ORS 135.835. The district attorney or Attor-
ney General shall immediately place the re-

port under seal and shall not review or
disclose its contents. .

(b) Within 30 days of the district attor-
ney’s or Attorney General's obtaining an
Environmental Audit Report, the owner or
operator who prepared_or caused to be pre-
pared the report may file with the appropri-
ate court a petition requesting an in camera
hearing on whether the Environmental Audit
Report or portions thereof are privileged un-
der this section or subject to disclosure.
Failure by the owner or operator to file such
petition shall waive the privilege.

(¢) Upon filing of such qetition, the court
shall issue an order scheduling an in camera
hearing, within 45 days of the ﬁlin% of the
petition, to determine whether the Environ-
mental Audit Report or portions thereof are
privileged under this section or subject to
disclosure. Such order further shall allow the
district attorney or Attorney General to re-
move the seal from the report to review the
report and shall place appropriate limitations
on distribution and review of the report to
grotect against unnecessary disclosure. The

istrict attorney or Attorney General may
consult with enforcement agencies regarding
the contents of the report as necessary to
prepare for the in camera hearing. However,
the information used in preparation for the
in camera hearing shall not be used in any
investi%ation or in any proceeding against
the defendant, and shall otherwise be kept
confidential, unless and until such informa-
tion is found by the court to be subject to
disclosure. '

(d) The parties may at any time gtipulate
to entry of an order directing that specific.
information contained in an Environmental
Audit Report is or is not subject to the priv-
ilege provided under subsection (2) of this
section.

(e) Upon making a determination under
subsection (3)(b) or (c) of this section, the
court may compel the disclosure only of
those portions of an Environmental Audit
Report relevant to issues in dispute in the
proceeding.

. (5) The privilege described in_subsection
(2) of this section shall not extend to:

. (a) Documents, communications, data, re-
ports or other information required to be
collected, developed, maintained, reported or
otherwise made available to a regulatory
agency pursuant to ORS chapter 465, 466,
468, 468A, 468B, 761 or 767, or other federal,
state or local law, ordinance, regulation,
permit or order;

(b) Information obtained by observation,
sampling or monitoring by any regulatory
agency; or
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(¢) Information obtained from a source
independent of the environmental audit.

(6) As used in this section:

(a) “Environmental audit” means a vol-
untary, internal and comprehensive. evalu-
ation of one or more facilities or an activity
at one or more facilities regulated under
ORS chapter 465, 466, 468, 4 8A, 468B, 761
or 767, or the federal, regional or local
counterpart or extension of such statutes, or
of management systems related to such facil-
ity or activity, that is designed to identify
and prevent noncompliance and to improve
comp?iance with such statutes. An environ-
mental audit may be conducted by the owner
or operator, by the owner’s or operator’s
employees or by independent contractors.

(b) “Environmental Audit Report” means
a set of documents, each labeled “Environ-
mental Audit Report: Privileged Document”
and prc:;{)ared as a result of an environmental
audit. An Environmental Audit Report may
include field notes and records of observa-
tions, findings, opinions, suggestions, conclu-
sions, drafts, memoranga, drawings,
photographs, computer-generated or electron-
1cally recorded information, maps, charts,
graphs and surveys, provided such su porting
information is collected or developed for the
primary purpose and in the course of an en-
vironmental audit. An Environmental Audit
Report, when completed, may have three
components:

(A) An audit report prepared by the au-
ditor, which may include the scope of the
audit, the information gained in the audit,
conclusions and recommendations, together
with exhibits and appendices;

(B) Memoranda and documents analyzing
portions or all of the audit report and poten-
tially discussing implementation issues; and

(C) An implementation plan that ad-
dresses correcting past noncompliance, im-
g'oving current compliance and preventing

ture noncompliance.

(7) Nothing in this section shall limit,
waive or abrogate the scope or nature of any
statutory or common law privilege, including
the work product doctrine and the attorney-
client privilege. (1993 c.422 §20)

Note: See note under 468.961.

468965 [1985 c.684 §10; 1989 ¢.958 §9; renumbered
468.491 in 1993)

468.967 (1989 ¢.1072 §1; renumbered 459A.775 in 1991)

1991]468.968 (1989 c.1072 §§2,3,4; renumbered 459A.780 in

468.969 [1989 ¢.1072 §5; renumbered 459A.785 in 1991)

468.970 [1987 c695 §1; 1989 c.958 §9; renumbered
454.430 in 1989)

468.973 [1987 ¢.695 §2; renumbered 454.433 in 1989]

1989]468.9’75 (1987 c.695 §§3,11; renumbered 454.436 in

989]468.977 [1987 c.695 §§4,5,8; renumbered 454.439 in
1
468.980 (1987 ¢.695 §6; renumbered 454.442 in 1989]
468983 (1987 ¢.695 §7; renumbered 454.445 in 1989]
468.990 [1973 ¢.835 §28; subsection (5) formerly part

of 448.990, enacted as 1973 c.835 §177a; 1989 ¢.859 §6; 1991
¢.764 §7; renumbered 468B.990 in 1991]

468992 (1973 c.835 §26; repealed by 1993 c.422 §35]

468995 [1973 ¢.835 §27; subsection (6) enacted as
1975 ¢.366 §3; 1983 c.338 §938; 1991 ¢.920 §20; renumbered
468A.990 in 1991)

CIVIL PENALTIES

468.996 Civil penalty for intentional or
reckless violation. (1) In addition to any
other penalty {Jrovided by law, any person
who intentionally or reck essly violates any
provision of ORS 164.785, 459.205 to 459.426,
459.705 to 459.790, ORS chapters 465, 466 or
467 or 468, 468A and 468B or any rule or
standard or order of the commission adopted
or issued pursuant to ORS 459.205 to 459.426,
459.705 to 459.790, ORS chapters 465, 466 or
467 or 468, 468A and 468B, which results in
or creates the imminent likelihood for an
extreme hazard to the public health or which
causes extensive damage to the environment
shall incur a civil penalty not to exceed
$100,000. The Environmental Quality Com-
mission shall adopt by rule a schedule and
the criteria for determining the amount of a
civil penalty that may be imposed for an ex-
treme violation.

(2) As used in this section:

(a) “Intentionally” means conduct by a
person with a conscious objective to cause
the result of the conduct.

(b) “Recklessly” means conduct by a per-
son who is aware of and consciously disre-
gards a substantial and unjustifiable risk
that the result will occur or that the cir-
cumstance exists. The risk must be of such
nature and degree that disregard thereof
constitutes a gross deviation from the stan-
dard of care a reasonable person would ob-
serve in that situation. (1991 c.650 §2]

468.997 Joinder of certain offenses.
Where any provision of ORS 448.305, 454.010
to 454.040, 454.205 to 454.255, 454.405,
454.425, 454.505 to 454.535, 454.605 to 454.745
and ORS chapters 468, 468A and 468B pro-
vides that each day of violation of ORS
448.305, 454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454.505 to 454.535, 454.605 to
454.745 or a section of ORS chapters 468,
468A and 468B constitutes a separate offense,
violations of that section that occur within
the same court jurisdiction may be joined in
one indictment, or complaint, or information,
in several counts. (Formerly 449.992]
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