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ADMINISTRATION
Definitions
Findings and policy
Oregon Health Council; qualifications;
terms; officers; meetings; compensation
and expenses
Council duties
Council subcommittees and advisory com-
mittees
Duties of Office of Health Policy

Hospital discharge abstract records; alter-
native data

CERTIFICATES OF NEED
FOR HEALTH SERVICES

Certificate of need required; enforcement;
exceptions; letter of intent

When letter of intent for new services or
facilities required-1989 c.1034 §9,10

Health care facility or health maintenance
organization certificates; exempt activities;
certain activities subject to insurance
laws; policy to encourage health mainte-
nance organizations

Waiver of requirements

Exemptions from requirements

Rural hospital required to report certain
actions '

HEALTH CARE COST REVIEW
“Health care facility” defined
Legislative findings and policy
Facilities required to file budget and rate
documents; effective date of rate in-

creases; effect of failure to file increase;
public inspection of rate schedules

Effect of service reductions on rates;
markup on supplies and services; penalties
not allowable in determining rates
Apflica'tion for financial assistance; finan-
cial analysis and investigation authority;
rules

Authority over accounting and reporting
systems of facilities

Investigations; confidentiality of data
Investigation of facility financial status;
cost review determinations; judicial review
Civil penalty for failure to perform
Exemption from cost review regulations
Information about physician charges on
certain diagnosis-related groups

Annual utilization report; effect of failure
to file report

Capital expenditure report

442469 Categories for capital expenditures

RURAL HEALTH
442470 Definitions for ORS 442.470 to 442.505
442475 Office of Rural Health created
442480 Rural Health Care Revolving Account
442485 Responsibilities of Office of Rural Health

442490 Rural Health Coordinating Council; mem-
bership; terms; officers; compensation and
expenses

442495 Responsibilities of council

442500 Technical and financial assistance to rural
communities

442502 Determination of size of rural hospital

442503 Eligibility for economic development
grants

442505 Technical assistance to rural hospitals
442515 Rural hospitals; findings

442520 Risk assessment formula; relative risk of
rural hospitals

442525 Treatment of type B hospitals under med-
ical assistance programs

RURAL HEALTH SERVICES PROGRAM
442550 Definitions for ORS 442.550 to 442.565
442555 Rural Health Services Program created;
criteria for participation

442560 Conditions of participation in Rural Health
Services Program

442563 Certifying for tax credit; rules

442565 Oregon Health Sciences University to re-
cruit persons interested in rural practice

442570 Rural Health Services Fund; matching
funds

HEALTH RESOURCES COMMISSION
442575 Definitions for ORS 442.575 to 442.586

442580 Health Resources Commission; member-
ship; terms

442581 Officers; quorum; meetings; staffing

442583 Medical technology assessment program;
content; advisory committee

442584 Application for certificate of need

442586 Duties of Office of Health Policy in ad-
ministering certificate of need program

442588 Employees

MISCELLANEOUS
442600 Policy on maternity care

MATERNITY CARE ACCESS
PLANNING COMMISSION
(Temporary provisions relating to Mater-
nity Care Access Planning Commission are
compiled as notes following ORS 442.600)

COOPER:ATIVE PROGRAM ON HEART'
AND KIDNEY TRANSPLANTS

442700 Definitions for ORS 442.700 to 442.760
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442705 Legislative findings; goals

442710 Application for approval of cooperative
program; form; content; review; modifica-
tion; order

442715 Authorized practices under approved co-
operative program

442720 Board of governors for cooperative pro-
gram

442725 Annual report of board -of governors

442730 Review and evaluation of report; modifica-
tion or revocation of order of approval

442,735 Complaint procedure

442740 Powers of director over action under co-
operative program

442745 Disclosure of confidential information not
waiver of right to protect information

442.750 Status of actions under cooperative pro-
gram; effect on other liability

442755 Rules; costs; fees

442760 Status to contest order

CROSS REFERENCES

Administrative procedures and rules of state agencies,
183.310 to 183.550

Closed system continuing care retirement facility, need
review application, 101.090

Discrimination prohibited, 30.670

Health care cost containment system, medical assist-
ance, 414.610 to 414.650

Immunity from liability for providing care to minor,
109.672

Report of insurance claim against health practitioner
required by insurer to licensing board, 743.770

Rural hospitals, standards for care of postpartum and
newborn patients, 441.055

442,015

Complaint procedure, 441.690, 441.695
“Health care facility,” exception, 441.017

442.095

Office of Health Policy, resource for Oregon Health
Plan, 1993 c.815 §1

442315
Oregon Veterans’ Home, certificate of need, exemption,
408.370

442325 to 442.344
Certificate of need for health services, Health Division,
431.120

442584
Oregon Veterans’ Home, certificate of need, exemption,
408.370
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442,016

442,005 [1955 c.533 §2; 1973 ¢.754 §1; repealed by 1977
¢.717 §23]

442.010 [Amended by 1955 ¢.533 §3; 1971 c.650 §20;
repealed by 1977 ¢.717 §23]

OREGON HEALTH PLAN
ADMINISTRATOR

Note: Sections 33, 35 and 36, chapter 725, Oregon
Laws 1993, provide:

Sec. 38. There is created in the Executive Depart-
ment the Office of the Oregon Health Plan Administra-
tor. The Oregon Health Plan Administrator shall be
appointed by the Governor and the appointment shall
be subject to Senate confirmation in the manner pre-
seribed in ORS 171562 and 171.565. The administrator
shall be an individual with demonstrated proficiency in
planning and managing programs with complex public
policy and fiscal aspects such as those involved 1n the
Oregon Health Plan. Before making the ap ointment,
the Governor must advise the President of the Senate
and the Speaker of the House of Representatives of the
names of at least three finalists and shall consider their
recommendation in appointing the administrator. {1993
¢.725 §33]

Sec. 35. By the December 1993 meeting of the
Emergency Board, the Oregon Health Plan Administra-
tor shall submit to the Emergency Board a work plan
and- a budget for the duties of the administrator de-
scribed in chapter 815, Oreszm Laws 1993. If the Emer-
gency Board is satisfied with the work plan and budget,
it may release all or part of the sum that is appropri-
ated under chapter 815, Oregon Laws 1993, to the
Emergency Board for the purposes of the duties of the
administrator. {1993 ¢.725 §35]

Sec. 36. The appointment required by section 33
gf t]his Act shall be made by October 1, 1993. {1993 ¢.725
36

Note: Section 39, chapter 815, Oregon Laws 1993,
provides:

Sec. 39. The term of the appointment made under
section 33, chapter 725, Oregon Laws 1993, ends June 30,
1997, and may be extended for an additional term but
not later than June' 30, 1999. {1993 ¢.815 §39]

ADMINISTRATION

442.015 Definitions. As used in ORS
chapter 441 and this chapter, unless the
context requires otherwise:

(1) “Adjusted admission” means the sum
of all inpatient admissions divided by the ra-
tio of inpatient revenues to total patient re-
venues.

(2) “Affected persons” has the same
?slaeam'ng as given to “party” in ORS 183.310
(3) “Acquire” or “acqluisition” refers to
obtaining equipment, supplies, components or
facilities by any means, including purchase,
capital or operating lease, rental or donation,
with intention of using such equipment, sup-
lies, components or facilities to provide
ealth services in Oregon. When equipment
or other materials are obtained outside of
this state, acquisition is considered to occur
when the equipment or other materials begin
to be used in Oregon for the provision of
health services or when such services are
offered for use in Oregon.

(4) “Audited actual experience” means
data contained within financial statements
examined by an independent, certified Yublic
accountant in accordance with generally ac-
cepted auditing standards.

(5) “Budget” means the projections by
the hospital for a specified future time period
of expenditures and revenues with supporting
statistical indicators.

(6) “Case mix” means a calculated index
for each hospital, based on financial ac-
counting and case mix data collection as set
forth in ORS 442.425, reflecting the relative
costliness of that hospital’'s mix of cases
compared to a state or national mix of cases.

(7) “Council” means the Oregon Health
Council.

(8) “Deﬁartment” means the Department
of Human Resources of the State of Oregon.

(9) “Develop” means to undertake those
activities which on their completion will re-
sult in the offer of a new institutional health
service or the incurring of a financial obli-
gation, as defined under applicable state law,
in relation to the offering of such a health
service.

(10) “Director” means the Director of the
Department of Human Resources.

(11) “Expenditure” ‘or “capital expendi-
ture” means the actual expenditure, an obli-
gation to an exFenditure, lease or similar
arrangement in lieu of an expenditure, and
the reasonable value of a donation or grant
in lieu of an expenditure but not including
any interest thereon.

(12) “Governmental unit” means the
state, or any county, municipality or other
political subdivision, or any related depart-
ment, division, board or other agency.

(13) “Gross revenue” means the sum of
daily hospital service charges, ambulatory
service charges, ancillary service charges
and other operating revenue. “Gross
revenue” does not include contributions, do-
nations, legacies or bequests made to a hos-
pital without restriction by the donors.

(14) “Health care facility” means:

(a) A “hospital” with an organized med-
ical staff, with permanent facilities that in-
clude inpatient beds, and with medical
services, including physician services and
continuous nursing services under the s%per-
vision of registered nurses, to provide diag-
nosis and medical or surgical treatment
primarily for but not limited to acutely ill
patients and accident victims, or to provide
treatment for the mentally ill or to provide
treatment in special inpatient care facilities.
A “special inpatient care facility” is a facil-
ity with permanent inpatient beds and other
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facilities designed and utilized for special
health care purposes, to include but not lim-
ited to: Rehabilitation center, college infir-
mary, chiropractic facility, facility for the
treatment oIfJ alcoholism or drug ‘abuse, or
inpatient care facility meeting the require-
ments of ORS 441.065, and any other estab-
lishment falling within a  classification
established by the division, after determi-
nation of the need for such classification and
the level and kind of health care appropriate
for such classification.

(b) A “long term care facility” with per-
manent facilities that include inpatient beds,
providing medical services, including nursing
services but excluding surgical procedures
excegt as may be permitted by the rules of
the director, to provide treatment for two or
more unrelated patients. “Long term care fa-
cility” includes the terms “skilled nursing
facility” and “intermediate care facility,” but
such definition shall not be construed to in-
clude facilities licensed and operated pursu-
ant to ORS 443400 to 443.455. Such
definitions shall include:

(A) A “skilled nursing facility” whether
an institution or a distinct part of an insti-
tution, which is primarily engaged in provid-
ing to inpatients skilled nursing care and
related services for patients who require
medical or nursing care, or rehabilitation
services for the rehabilitation of injured, dis-
abled or sick persons.

(B) An “intermediate care facility” which
provides, on a regular basis, health-related
care and services to individuals who do not
require the degree of care and treatment
which a hospital or skilled nursing facility is
designed to provide, but who because of their
mental or physical condition require care
and services above the level of room and
board which can be made available to them
only through institutional facilities.

() An “ambulatory surgical center”
means a health care facility which performs
outpatient surgery not routinely or custom-
arily performed in a physician’s or dentist’s
office, and is able to meet health facility
licensure requirements.

(d) An establishment furnishing primarily
domiciliary care is not a “health care facil-
ity.”

(e) A “health care facility” does not
mean an establishment furnishing residential
care or treatment not meeting federal inter-
mediate care standards, not following a pri-
marily medical model of treatment,
prohibited from admitting persons requiring
24-hour nursing care and licensed or ap-
proved under the rules of the Mental Health
and Developmental Disability Services Divi-

sion, Senior and Disabled Services Division,
Children’s Services Division, Department of
Corrections or Vocational Rehabilitation Di-
vision.

() A “freestanding birthing center”
means a health care facility licensed for the
rimary purpose of performing low risk de-
iveries.

(15) “Health maintenance organization”
or “HMO” means a public organization or a
rivate organization organized under the
aws of any state which:

(a) Is a.qualified HMO under section
“1\310 (d) of the U.S. Public Health Services
ct; or

(b)(A) Provides or otherwise makes avail-
able to enrolled participants health care
services, including at least the following
basic health care services: Usual physician
services, hospitalization, laboratory, X-ray,
emergency and preventive services, and out-
of-area coverage;

(B) Is compensated, except for copay-
ments, for the provision of the basic health
care services listed in subparagraph (A) of
this paragraph to enrolled participants on a
predetermined periodic rate basis; and

(C) Provides physicians’ services prima-
rily directly through physicians who are ei-
ther employees or Tpartners of such
orﬁanization, or through arrangements with
individual physicians or one or more groups
of physicians organized on a group practice
or individual practice basis.

(16) “Health services” means clinically
related diagnostic, treatment or rehabilita-
tive services, and includes aleohol, drug or
controlled substance abuse and mental
health services that may be provided either
directly or indirectly on an inpatient or
ambulatory patient basis.

(17) “Institutional health services” means
health services provided in or through health
care facilities and includes the entities in or
through which such services are provided.

(18) “Medically indigent” means a person
who has insufficient resources or assets to
pay for needed medical care without utilizing
resources required to meet basic needs for
shelter, food and clothing.

(19) “Net revenue” means gross revenue
minus deductions from revenue.

(20) “New hospital” means a facility that
did not offer hospital services on a regular
basis within its service area within the prior
12-month period and is initiating or propos-
ing to initiate such services. “New hospital”
also includes any replacement of an existing
hospital that involves a substantial increase
or change in the services offered.
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(21) “New skilled nursing or intermediate
care service or facility” means a service or
facility that did not offer long term care
services on a regular basis by or through the
facility within the prior 12-month period and
is initiating or proposing to initiate such
services. A “new skilled nursing or interme-
diate care service or facility” also includes
the rebuilding of a long term care facility,
the relocation of buildings which are a part
of a long term care facility, the relocation of
long term care beds from one facility to an-
other or an increase in the number of beds
of more than 10 or 10 percent of the bed ca-
pacity, whichever is the lesser, within a
two-year period.

(22) “Major medical equipment” means
medical equipment which is used to provide
medical and other health services and which
costs more than $1 million. “Major medical
equipment” does not include medical equip-
ment acquired by or on behalf of a clinical
laboratory to provide clinical laboratory
services, if the clinical laboratory is inde-
pendent of a physician’s office and a hos ital
and has been determined under Title 11
of the Social Security Act to meet the re-
quirements of paragraphs (10) and (11) of
section 1861(s) of that Act.

(23) “Offer” means that the health care
facility holds itself out as capable of provid-
ing, or as having the means for the provision
of, specified health services.

(24) “Operating expenses” means the sum
of daily hospital service expenses,
ambulatory service expenses, ancillary ex-
penses and other operating expenses, exclud-
1ing income taxes.

(25) “Person” means an individual, a
trust or estate, a partnership, a corporation
(including associations, joint stock compa-
nies and insurance companies), a state, or a
political subdivision or instrumentality, in-
cluding a municipal corporation, of a state.

(26) “State agency” means the office of
the Director of the Department of Human
Resources.

(27) “Total deductions from gross
revenue” or “deductions from revenue”
means reductions from gross revenue result-
ing from inability to collect payment of
charges. Such reductions include bad debts;
contractual adjustments; uncompensated
care; administrative, courtesy and policy dis-
counts and adjustments and other such re-
venue deductions. The deduction shall be net
of the offset of restricted donations and

g‘rants for indigent care. (1977 c.751 §1; 1979 c.697
2: 1979 c.744 §31; 1981 c.693 §1; 1983 c.482 §1; 1985 ¢.747
§16; 1987 c.320 §233; 1987 c.660 §4; 1987 ¢.753 §2; 1989
¢.708 §5; 1989 c.1034 §5; 1991 ¢.470 §9]

442.020 (Amended by 1955 c.533 §4; 1973 c.754 §2;
repealed by 1977 ¢.717 §23]

442,025 Findings and policy. (1) The
Legislative Assembly finds that the achieve-
ment of reasonable access to quality health
care at a reasonable cost is a priority of the
State of Oregon.

(2) Problems preventing the priority in
subsection (1) of this section from being at-
tained include:

(a) The inability of many citizens to pay
for necessary healtﬂ care, being covered nei-
ther by private insurance nor by publicly
funded programs such as Medicare and
Medicaid;

(b) Rising costs of medical care which
exceed substantially the general rate of in-
flation;

(¢) Insufficient price competition in the
delivery of health care services that would
provide a greater cost consciousness among
providers, payers and consumers;

(d) Inadequate incentives for the use of
less costly and more appropriate alternative
levels of health care;

(e) Insufficient or inappropriate use of
existing capacity, duplicated services and
failure to use less costly alternatives in
meeting significant health needs; and

(f) Insufficient primary and emergency
medical care services in medically under-
served areas of the state.

(3) As a result of rising health care costs
and the concern expressed by health care
providers, health care users, third-party
payers and the general public, there is an
urgent need to abate these rising costs so as
to place the cost of health care within reach
of all Oregonians without affecting the qual-
ity of care.

(4) To foster the cooperation of the sepa-
rate industry forces, there is a need to com-
pile and disseminate accurate and current
data, including but not limited to price and
utilization data, to meet the needs of the
people of Oregon and improve the appropri-
ate usage of health care services.

(5) It is the purpose of this chapter to
establish area-wide and state planning for
health services, staff and facilities in light
of the findings of subsection (1) of this sec-
tion and in furtherance of health planning
policies of this state.

(6) It is further declared that hospital
costs should be contained through improved
competition between hospitals and improved
competition between insurers and through
financial incentives on behalf of providers,
insurers and consumers to contain costs. As
a safety net, it is the intent of the Legisla-
tive Assembly to monitor hospital perform-

1993-36-149



442.035

PUBLIC HEALTH AND SAFETY

ance. [1977 c.751 §2; 1981 ¢.693 §2; 1983 c.482 §2; 1985
c.747 §1; 1987 ¢.660 §3]

442.030 [Amended by 1955 ¢.533 §5; 1961 c.316 §8;
1967 c.89 §4; repealed by 1977 ¢.717 §23]

442.035 Oregon Health Council; quali-
fications; terms; officers; meetings; com-
ﬁensation and expenses. (1) The Oregon

ealth Council is established to serve as the
policy-making body responsible for health
planning pursuant to this chapter.

(2) The members of the council shall be
residents of the State of Oregon and shall be
appointed by the Governor, subject to the
following:

(a) The council shall have 16 members
appointed by the Governor.

(b) The membershif) of the Oregon Health
Council shall broadly represent the ge-
ographic, social, economic, occupational, lin-
guistic and racial population of the state and
shall include at least one member from each
congressional district of the state. Member-
ship on the council shall include individuals
who represent Oregon’s rural and urban
medically underserved populations.

(c) The Oregon Health Council shall have
a majority of members who are not direct
providers of health care and shall include
individuals who represent Oregon’s rural and
urban medically underserved populations.

(d) Members shall be appointed to three-
year terms.

(e) No person shall serve more than two
consecutive terms.

(3) Members of the council shall serve at
the Governor’s pleasure.

(4) Members shall select a chairperson
and a vice chairperson from among them-
selves. .

(5) The council shall meet at least quar-
terly.

(6) Members are entitled to compensation
and expenses as provided in ORS 292.495.

(7) Vacancies on the council shall be
filled by appointments of the Governor for
the unexpired term. [1977 c.751 §3; 1979 c.697 §3;
1981 ¢.693 §3; 1983 c.482 §3; 1985 c.747 §4; 1987 ¢.660 §1)

442.040 [Amended by 1955 c.533 §6; 1973 c.754 §3;
repealed by 1977 ¢.717 §23)

442.045 Council duties. The Oregon
Health Council shall perform the following
functions:

(1) Act as the policy-making body for a
statewide data clearinghouse established
within the department for the acquisition,
compilation, correlation and dissemination of
data from health care providers, other state
and local agencies including the state
Medicaid program, third-party payers and
other appropriate sources in furtherance of

the g)urpose and intent of the Legislative As-
sembly as expressed in ORS 442.025.

(2) Provide a forum for discussion of
health care issues facing the citizens of the
State of Oregon.

(3) Identify and analyze significant health
care issues atfecting the state and make pol-
icy recommendations to the Governor.

(4) Annually prepare, review, revise as
necessary, and agopt a state health plan
which shall be made up of such state agency
health plans as the council deems appropri-
ate.

(5) Advise the state agency generally on
the performance of its functions.

(6) Perform all other functions authorized

or required by state law. [1977 c.751 §4; 1981 c.693
§4; 1983 c.482 §4; 1985 ¢.187 §1; 1985 c.747 §5; 1987 ¢.660
§2; 1991 c.470 §17) .
442.050 [Amended by 1957 ¢.697 §3; 1969 c.535 §2;
1973 c.754 §4; 1977 c.284 §50; repealed by 1977 ¢.717 §23]
442.053 [1955 c.533 §7; 1973 c.754 §5; repealed by 1977
c.717 §23)

442.055 (1955 ¢.533 §8; repealed by 1973 c.754 §8)

442.057 Council subcommittees and
advisory committees. The Oregon Health
Council may establish subcommittees and
may appoint advisory committees to advise it
in carrying out its duties. Members of advi-
sory committees shall not be eligible for
compensation but shall be entitled to receive
actual and necessary travel and other ex-
penses incurred in %e performance of their
official duties. [1977 c.751 §15; 1981 c.693 §5]

442.060 [Amended by 1963 c.92 §1; repealed by 1977
¢.717 §23)

442.070 [Amended by 1961 c.316 §9; 1967 c.89 §5; re-
pealed by 1971 ¢.734 §21{

442.075 (1971 c.734 §58; repealed by 1973 c.754 §6
(442.076 enacted in lieu of 442.075))

442,076 (1973 ¢.754 §7 (enacted in lieu of 442.075,,
repealed by 1977 ¢.717 §23]

442.080 [Repealed by 1977 ¢.717 §23]

442.085 [1977 ¢.751 §5; 1981 ¢.693 §6; repealed by 1987
c.660 §40]

442.090 [Repealed by 19556 c.533 §10)

442,095 Duties of Office of Health Pol-
icy. The Office of Health Policy is estab-
lished in the office of the Director of Human
Resources. The Office of Health Policy shall
remain organizationally separate from any
regulatory functions of the department. The
office shall serve as the body responsible for
staffing the Oregon Health Council, the
Health Resources Commission and the
Health Services Commission. The director
shall require that the Office of Health Pol-
icy:

(1) Administer the health planning activ-
ities of the council pursuant to this chapter,
and coordinate the health planning activities
of state government.
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(2) Propose revisions to the state health
plan.

(3) Assist the council in the performance
of its functions generally and provide staff
services to the council or subcommittees
thereof on the conduct of its duties, includ-
ing routine administrative support under the
policy direction of the counci?.

(4) Conduct the administrative functions
necessary to implement the policies and di-
rectives of the council adopted pursuant to
state law.

(5) Serve as the designated Flanning
agency of the state for purposes o section
1122 of the federal Social Security Act if the
state has made an agreement pursuant to
that section.

(6) Administer health care cost review
programs.

(7) Research and analyze critical health
care issues leading to the preparation and
dissemination of health policy papers for the
Governor, Legislative Assembly, state agen-
cies and other entities.

(8) Maintain health data systems to as-
sure that accurate and timely information is
available to help guide the decisions of
health policy makers and planners. '

(9) Perform other functions required by
state law. :

(10) Except as otherwise provided by law
and in accordance with any applicable pro-
visions of ORS 183.310 to 183.550, adopt such
rules as are necessary or proper for the ad-
ministration of the laws the Office of Health
Policy is charged with administering.

(11) Publish periodically reports of health
care charges. [1977 c.751 §6; 1981 c.693 §7; 1983 c.482
§5; 1985 c.747 §7; 1987 c.660 §5; 1993 c.754 §61

442100 [1977 ¢.751 §7; repealed by 1981 c.693 §31)

442105 [1977 c.751 §38; 1981 c.693 §8; 1983 c.482 §6;
repealed by 1987 c.660 §40]

442110 [Formerly 431.250 (3), (4); repealed by 1987
¢.660 §40]

442120 Hospital discharge abstract
records; alternative data. In order to pro-
vide data essential for health planning pro-
grams: :

(1) The Office of Health Policy may re-
quest, by July 1 of each year, each general
hospital to file with the office hospital dis-
charge abstract records covering 'all inpa-
tients discharged during the preceding
calendar year. The hospital discharge ab-
stract record for each patient shall include
at least the following information:

(a) Date of birth;
(b) Sex;

(c) Zip code;

(d) Admission date;

(e) Discharge date;

(H Type of discharge;

(g) Diagnostic related group;

(h) Type of surgical procedure performed;

(i) Expected source of payment, if avail-
able;

(j) Hospital identification number; and
(k) Total hospital charges.

(2) In lieu of abstracting and compilin
the discharge abstract records itself, the of-
fice may solicit the voluntary submission of
such data from Oregon hospitals or other
sources to enable it to carry out its respon-
sibilities under this section. If such data is
not available to the office on an annual and
timely basis, the office may establish by rule
a hospital discharge fee to be charge each
hospital.

(3) Subject to prior approval of the De-
partment. of Administrative Services and a
report to the Emergency Board, if the Legis-
lative Assembly is not in session, Srior to
adopt'mf the fee, and within the budget au-
thorized by the Legislative Assembly as the
budget may be modified by the Emergency
Board, the fee established under subsection
(2) of this section shall not exceed the cost
of abstracting and compiling the discharge
abstract records.

(4) The office may specify by rule the
form in which the hospital discharge abstract
records are to be submitted. If the form
adopted b{ rule reguires conversion from the

arl b

form regularly used by a hosYital, reasonable
c?_fs_ts of such conversion shall be paid by the
office.

(5) No patient identifier shall be included
with the hospital discharge abstract record
to insure that patient confidentiality is
maintained.

(6) In addition to the records required in
subsection (1) of this section, the office may
obtain hospital discharge abstract records for
each ?atient which identif; 3eciﬁc services,
classified b Internationa?' assification of
Disease Code, for special studies on the inci-
dence of specific health problems or diagnos-
tic practices. However, nothing in this
subsection shall authorize the publication of
such specific data with patient, physician or
hospital identifiers.

(7) The office may provide by rule for the
submission of records for enrollees in a
health maintenance organization from a hos-
pital associated with such an organization in
such form as the office determines appropri-
ate to the office’s needs for such data and
the organization’s record keeping and re-

H:‘ortin sgstems for charges and services.
ormerly 442.355; 1991 ¢.703 §7; 1993 ¢.754 §7]

1993-36-151



442.315

PUBLIC HEALTH AND SAFETY

442.150 [1977 ¢.751 §10; repealed by 1987 ¢.660 §401]

442.155 [1977 ¢.751 §11; 1983 c.482 §7; 1985 ¢.747 §6;
repealed by 1987 c.660 §40]

442.160 [1977 ¢.751 §12; repealed by 1987 c.660 §40]

442.165 [1977 ¢.751 §13; 1981 c.693 §9; repealed by
1983 c.482 §23)

442.170 (1977 c.751 §14; repealed by 1983 c.482 §23]

g ]442300 [Formerly 441.010; repealed by 1981 c.693
31

CERTIFICATES OF NEED
FOR HEALTH SERVICES

442315 Certificate of need i
enforcement; exceptions; letter of intent.
(1) Any new hospital or new skilled nursing
or intermediate care service or facility not
excluded pursuvant to ORS 441.065 shall ob-
tain a certificate of need from the state
agency prior to an offering or development.

(2) The state agency shall adopt rules
specifying criteria and procedures for making
decisions as to the need for such new serv.
ices or facilities.

(3)a) An applicant for a certificate of
need shall apply to the state agency on forms
Erovided for this purpose which forms shall

e established by state agency rule.

(b) An applicant shall pay a fee pre-
scribed as provided in this section. Subject
to the approval of the Oregon Department of
Administrative Services, the state agency
shall prescribe application fees, based on the
complexity and scope of the proposed project.

(4) The state agency shall ' be the
decision-making authority for the purpose of
certificates of need.

(5)(a) An applicant or any affected person
who is dissatisfied with the proposed decision
of the state agency is entitled to an informal
hearing in the course of review and before a
final decision is rendered.

(b) Following a final decision being ren-
dered by the state agency, an applicant or
any affected person may request a reconsid-
eggtsion hearing pursuant to ORS 183.310 to
183.550.

(c) In any proceeding brought by an af-
fected person, an applicant ¢ allenging a
state agency decision under this subsection,
the state agency shall follow procedures
consistent with the provisions of ORS 183.310
to 183.550 relating to a contested case.

(6) Once a certificate of need has been
issued, it may not be revoked or rescinded
unless it was acquired by fraud or deceit.
However, if the state agency finds that a
person is offering or developing a project
that is not within the scope of the certificate
of need, the state agency may limit the
project as specified in the issued certificate

of need or reconsider the application. A cer-
tificate of need is not transferable.

(7) Nothing in this section applies to any
hospital, skilled nursing or intermediate care
service or facility that seeks to replace
equipment with equipment of similar gasic
technological function or an upgrade that
improves the quality or cost-effectiveness of
the service provided. Any person acquiring
such replacement or upgrade shall file a let.
ter of intent for the project in accordance
with the rules of the state agency if the price
of the replacement equipment or upgrade ex-
ceeds $1 million.

(8) Except as required in subsection (1)
of this section for a new hospital or new
skilled nursing or intermediate care service
or facility not operating as a Medicare swing
bed program, nothing in this section requires
a rural hospital as defined in ORS 442470
(5)a) and (b) to obtain a certificate of need.

(9) Nothing in this section applies to
basic health services, but basic health serv-
ices do not include:

(a) Magnetic resonance imaging scan-
ners;

(b) Positron emission tomography scan-
ners;

(c) Cardiac catheterization equipment;

(d) Megavoltage radiation therapy equip-
ment,;

(e) Extracorporeal shock wave lithotrip-
tors;

(f) Neonatal intensive care;

(g) Burn care;

(h) Trauma care;

(i) Inpatient psychiatric services;
. () Inpatient chemical dependency serv-
ices;

(k) Inpatient rehabilitation services;

(L) Open heart surgery; or

(m) Organ transplant services.

(10) In addition to any other remedy pro-
vided by law, whenever it apgears that any
person is engaged in, or is about to engage
In, any acts which constitute a violation of
this section, or any rule or order issued by
the state agency under this section, the state
agency may institute proceedings in the cir-
cuit courts to enforce obedience to such
statute, rule or order by injunction or by
other processes, mandatory or otherwise.

(11) As used in this section, “basic health
services” means health services offered in or
through a hospital licensed under ORS chap-
ter 441, except skilled nursing or intermedi-
ate care nursing facilities or services and
those services specified in subsection (9) of
this section. [1989 ¢.1034 §2; 1993 ¢.722 §3)
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Note: Sections 9 and 10, chapter 1034, Oregon Laws
1989, provide:

Sec. 9. When letter of intent for new services
or facilities required. (1) Any hospital seeking to add
new institutional health services, as defined in ORS
442.015, or any health care facility or person seeking to
acquire major medical equipment, as defined in 5RS
442.015, shall file a letter of intent. If the annual oper-
ating expenses of the new institutional health service
exceed $500,000 or the price of the new major medical
equipment exceeds $1 million, the hospital, facility or
person shall obtain a certificate of need from the state
agency.

(2) As used in subsection (1) of this section, “new
institutional health services” means institutional health
services that were not offered by the health care facility
on a regular basis within the 12-month period prior to
the time such health services are to be offered. [1989
¢.1034 §9; 1991 c.470 §10)

Sec. 10. Section 9, chapter 1034, Oregon Laws 1989,
is repealed June 30, 1995. [1989 c.1034 §10; 1991 ¢.470 §20;
1993 c.722 §1}

442320 [Formerly 441.090; 1979 c.697 §4; 1981 ¢.693
§10; 1983 ¢.482 §8; 1985 ¢.747 §31; 1987 ¢.660 §6; 1989 ¢.708
§6; repealed by 1989 ¢.1034 §11]

442.325 Health care facility or health
maintenance organization certificates;
exempt activities; certain activities sub-
ject to insurance laws; policy to encour-
age health maintenance organizations. (1)
A certificate of need shall be required for. the
development or establishment of a health
care facility of any new health maintenance
organization.

(2) Any activity of a health maintenance
organization which does not involve the di-
rect delivery of health services, as distin-
guished from arrangements for indirect
delivery of health services through contracts
with providers, shall be exempt from certif-
icate of need review.

(3) Nothing in ORS 244.050, 431.250,
441.015 to 441.087, 442.015 to 442.420, 442.435
and 442.450 applies to any decision of a
health maintenance organization involving
its organizational structure, its arrangements
for financing health services, the terms of its
contracts with enrolled beneficiaries or its
scope of benefits.

(4) With the exception of certificate of
need requirements, when applicable, the li-
censing and regulation of health mainte-
nance organizations shall be controlled by
ORS 750.005 to 750.095 and statutes incorpo-
rated by reference therein.

(5) It is the policy of ORS 244.050,
431.250, 441.015 to 441.087, 442.015 to 442.420,
4492.435 and 442.450 to encourage the growth
of health maintenance organizations as an
alternative delivery system and to provide
the facilities for the provision of quality
health care to the present and future mem-
bers who may enroll within their defined
service area.

(6)a) It is also the policy of ORS 244.050,
431.250, 441.015 to 441.087, 442.015 to 442 .420,
442.435 and 442.450 to consider the special
needs and circumstances of health mainte-
nance organizations. Such needs and circum-
stances include the needs of and costs to
members and projected members of the
health maintenance organization in obtaining
health services and the potential for a re-
duction in the use of inpatient care in the
community through an extension of preven-
tive health services and the provision of
more systematic and comprehensive health
gservices. The consideration of a new health
service proposed by a health maintenance
organization shall also address the availabil-
ity and cost of obtaining the proposed new
health service from the existing providers in
the area that are not health maintenance
organizations.

(b) The agency shall issue a certificate
of need for beds, services or equipment to
meet the needs or reasonably anticipated
needs of members of health maintenance or-
ganizations when beds, services or equipment
are not available from nonplan providers.
[1977 ¢.751 §56; 1981 ¢.693 §11}

442.330 [Formerly 441.092; 1979 ¢.697 §5; repealed by
1981 ¢.693 §31]

442335 [1977 ¢.751 §8; 1981 c.693 §12; 1983 c.482 §9;
1987 ¢.660 §7; repealed by 1989 ¢.1034 §11]

442340 [Formerly 441.095; 1979 c.174 §1; 1979 c.285

. §2; 1979 ¢.697 §6; 1981 c.693 §13; 1983 c.482 §10; 1985 c.747

§33; 1987 c.660 §8; repealed by 1989 c.1034 §11]

442.342 Waiver of requirements. (1)
Notwithstanding any other provision of law,
a hospital licensed under ORS 441.025, in
accordance with rules adopted by the state
agency, may apply for waiver from the pro-
visions of ORS 442.325 and section 9, chapter
1034, Oregon Laws 1989, and the agency
shall grant such waiver if, for the most re-
centl¥] completed hosPital fiscal year preced-
ing the date of s;pp ication for waiver an
each succeeding fiscal year thereafter, the
percentage of qualified inpatient revenue i8
not less than that described in subsection (2)
of this section.

(2)(a) The t‘percenta e of qualified inpa-
tient revenue for the first year in which a
hospital is granted a waiver under subsection
(1) of this section shall not be less than 60
percent.

(b) The percentage in paragragh (a) of
this subsection shall be increased by five
percentage points in each succeeding hospi-
tal fiscal year until the percentage of quali-
fied inpatient revenue equals or exceeds 75
percent.

(3) As used in this section:

(a) “Qualified inpatient revenue” means
revenue earned from public and private
payers for inpatient hospital services ap-
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proved by the agency pursuant to rules, in-
cluding:

(A) Revenue earned pursuant to Title
XVIII, United States Social Security Act,
when such revenue is based on diagnostic
related group prices which include capital-
related expenses or other risk-based payment
programs as approved by the state agency;

(B) Revenue earned pursuant to Title
XIX, United States Social ecurity Act, when
such revenue is based on diagnostic related
group prices which include capital-related
expenses;

(C) Revenue earned under negotiated ar-
rangements with public or private payers
based on all-inclusive per diem rates for one
or more hospital service categories;

(D) Revenue earned under negotiated ar-
rangements with public or private payers
based on all-inclusive per discharge or per
admission rates related to diagnostic related
groups or other service or intensity-related
measures; ’

(E) Revenue earned under arrangements
with one or more health maintenance organ-
1zations; or

(F) Other prospectively determined forms
of inpatient hosgital reimbursement approved
in advance by the state agency in accordance
with rules.

(b) “Percentage of qualified inpatient re-
venue” means qualified inpatient revenue di-
vided by total gross inpatient revenue as
defined by administrative rule of the state
agency.

(4Xa) The state agency shall hold a hear-
ing to determine the cause if any hospital
granted a waiver pursuant to subsection (1)
of this section faif; to reach the applicable
percentage of qualified inpatient revenue in
any subsequent fiscal year of the hospital.

(b) If the agency finds that the failure
was without just cause and that the hospital
has undertaken projects that, exceg)t for the
provisions of this section would have been
subject to ORS 442.325 or section 9, chapter
1034, Oregon Laws 1989, the state agency
shall impose one of the penalties outlined in
paragraph (c) of this subsection.

(cX(A) A one-time civil penalty of not less
than $25,000 or more than $250,000; or

(B) An annual civil penalty equal to an
amount not to exceed 110 percent of the net
Froﬁt derived from such project or projects
or a period not to exceed five years.

(5) Nothing in this section shall be con-
strued to permit a hospital to develop a new
inpatient hospital facility or provide new
services authorized by facilities defined as
“long term care facility” under ORS 442.015

under a waiver granted pursuant to sub-
section (1) of this section. [1985 c.747 §35; 1987
¢.660 §9; 1991 c.470 §18]

Note: 442342 was enacted into law by the Legisla-
tive Assemblg and added to or made a part of ORS
chapter 442 g legislative action but not to any series
therein. See Preface to Oregon Revised Statutes for
further explanation.

442.344 Exemptions from require-
ments. In furtherance of the purpose and
intent of the Legislative Assembly as ex-
pressed in ORS 442.025 to achieve reasonable
access to quality health care at a reasonable
cost, the requirements of ORS 442.325 shall
not apply to ambulatory surgical centers
p;ezraf%xir]ning only ophthalmic surgery. (1987
C.

Note: 442.344 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 442 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

442.345 [1977 ¢.751 §33; 1981 ¢.693 §14; 1985 ¢.747 §36;
repealed by 1989 c.1034 §11]

442347 Rural hospital required to re-
port certain actions. A rural hospital ex-
empted from the certificate of need
requirement by ORS 442.315 (8) shall report
any action taken by the hospital that would
have required a certificate of need if the ex-
emption did not exist. [1993 ¢.722 §4j

Note: 442.347 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 442 or any series therein by legislative

action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

s111 442350 [Formerly 441.140; repealed by 1989 ¢.1034
1

442355 [1983 c.482 §12; 1985 ¢.747 §14; renumbered
442.120]

442.360 [1977 ¢.751 §9; 1979 ¢.697 §7; 1981 c.693 §25;
1985 ¢.747 §37; repealed by 1989 ¢.1034 §11]

HEALTH CARE COST REVIEW

442.400 “Health care facility” defined.
As used in ORS 442.400 to 442.45 , unless the
context re%uires otherwise, “health care fa-
cility” or “facility” means such facility as
defined by ORS 442.015, exclusive of a long
term care facility, and includes all publicl
and privately owned and operated healt
care facilities, but does not include facilities
described in ORS 441.065. [Formerly 441.415; 1979
¢.697 §8; 1981 c.693 §15]

442.405 Legislative findings and policy.
The Legislative Assembly finds that rising
costs and charges of health care facilities are
a matter of vital concern to the Beople of
this state. The Legislative Assembly finds
and declares that it is the policy of this
state:

(1) That cost containment programs be
established and implemented by health care
facilities in such manner as to both enable
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and motivate such facilities to control rap-
idly increasing costs;

(2) To require health care facilities to file
for public disclosure such reports under sys-
tems of accounting as will enable both pri-
vate and public purchasers of services from
such facilities to make informed decisions in
purchasing such services; and

(3) To encourage development of pro-
grams of research and innovation in the
methods of delivery of institutional health
care services of high quality with costs and
charges reasonably related to the nature and
24\;%%: of the services rendered. [Formerly

442410 Facilities required to file
budget and rate documents; effective date
of rate increases; effect of failure to file
increase; public inspection of rate sched-
ules. (1) Health care facilities shall file with
the state agency in such form or forms as the

state agency may require by rule:

(a) Prospective budgets for fiscal years
of such facilities beginning on and after the
operative date of this section; and

(b) A list of all rates required by rule of
the state agency that are in effect as of Jan-
uary 1 each year.

(2) Changes in previously filed rates or
unfiled rates, for which filing is required,
new rate charges for existing services and
rates for new services, supplies or facilities
not provided for at the time of the ori%inal
ﬁlin%, may be made by the health care facil-
ity by filing such amendment or addition
with the state agency. No increase in rates
becomes effective until the 30th day after
having been filed with the state agency.
Rates for new services or new facilities not
previously offered or for which filing was not
previously required may become effective
immediately upon filing. There shall be filed
with any increase or addition in filed rates,
justification for such increase or addition in
such form as the state agency by rule may
require.

(3) For the purpose of public information,
the state agency shall notify the appropriate
health systems agency of the filing of
changed or new rates by hospitals in the

health service area.

(4) Upon notice being given by the state
agency, the state agency may order any rates
which are put into effect in violation of sub-
section (2) of this section to revert to the
previously filed rates until subsection (2) of
this section has been complied with. Upon
notice being given by the state agency, all
amounts or some proportion of the amounts
as determined by the state agency at its dis-
cretion that are obtained by a facility in vi-

olation of subsection (2) of this section may
at the discretion of the state agency either:

(a) Be refunded to those persons over-
charged; or )

(b) Offset against future charges in lieu
of refunding.

(5) Each facility shall make a copy of its
current filed rates available, during ordinary
business hours, for inspection by any person
on demand. [1977 c.751 §45; 1981 c.693 §16; 1983 c.482
§13; 1985 c.747 §38]

442.415 Effect of service reductions on
rates; markup on su l:lies and services;
penalties not allowable in determining
rates. In connection with the filing of rates
as required under ORS 442.410, 442.450 and
this section:

(1) A finding by the state agency that any
health care facilitﬁ has reduced the content
of a service without a compensating re-
duction in rates shall be considered as if
such reduction in content of such service
were an increase in rates subject to ORS
442.325, 442.410, 442.450, section 47, chapter
751, Oregon Laws 1977, and this section.

(2) Costs of supplies, materials or serv-
ices furnished to and separately charged to
patients of hosEitals on the basis of a set
percentage markup or a set professional fee
need not be filed as a rate, but the percent-
age markup or set professional fee shall be
so filed. y change in such percentage
markup or set professional fee shall be con-
sidered as a change in rate. The state agenc
shall provide by rule for the filing of suc
percentage mar[\:up or set professional fee.

(3) Amounts incurred as civil penalties
under any law of this state shall not be al-
lowable as costs for purposes of rate deter-
mination, nor for reimbursement by a
third-party payer. [1977 c.751 §46; 1983 c482 §14]

442420 Application for financial as-
sistance; financial analysis and investi-
gation authority; rules. (1) The state
agency may apply for, receive and accept
grants, gifts, payments and other funds and
advances, apglro%'iations, properties and
services from the United States, the State of
Oregon or any governmental body, agency or
agencies or from any other public or private
corporation or person, and enter into agree-
ments with respect thereto, including the
undertaking of studies, plans, demonstrations
or projects.

(2) In cooperation with the appropriate
health systems agency and the ap ropriate
professional review. organizations, the state
agency shall conduct or cause to have con-
ducted such analyses and studies relating to
costs of health care facilities as it considers
desirable, including but not limited to meth-
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ods of reducing such costs, utilization review
of services of iealth care facilities, peer re-
view, quality control, financial status of any
facility subject to ORS 442.400 to 442.450 and
sources of public and private financing of fi-
nancial requirements of such facilities.

(3) The state agency may also:

(a) Hold public hearings, conduct investi-
gations and require the filing of information
relating to any matter affecting the costs of
and charges for services in all health care
facilities;

(b) Subpoena witnesses, papers, records
and documents the state agency considers
material or relevant in connection with
functions of the state agency subject to the
provisions of ORS 183.310 to 183.550;

(c) Exercise, subject to the limitations
and restrictions imposed by ORS 442.400 to
442.450, all other powers which are reason-
ably necessary or essential to carry out the'
express objectives and purposes of ORS
442.400 to 442.450; and

(d) Adopt rules in accordance with ORS
183.310 to 183.550 necessary in the state
agency’s judgment for carrying out the func-

tions of the state agency. [Formerly 441.435; 1981
¢.693 §17; 1983 c.482 §15; 1985 ¢.747 §39]

442425 Authority over accounting and
reporting s%stems of facilities. (1) The
state agency by rule may specify one or more
uniform systems of accounting and financial
reporting, necessary to meet the require-
ments of ORS 442.400 to 442.450. Such sys-
tems shall include such cost allocation
methods as may be prescribed and such re-
cords and reports of revenues, expenses,
other income and other outlays, assets and
liabilities, and units of service as may be
prescribed. Each facility under the state
agency’s jurisdiction shall adopt such sys-
tems for its fiscal period starting on or after
the effective date of such system and shall
make the required reports on such forms as
may be required by the state agency. The
state agency may extend the period by which
compliance is reguired upon timely applica-
tion and for good cause. Filings of such re-
cords and reports shall be made at such
times as may be reasonably required by the
state agency.

(2) Existing systems of accounting and
reporting used by health care facilities shall
be given due consideration by the state
agency in carrying out its duty of specifying
the systems of accounting and uniform re-
%orting required by ORS 442.400 to 442.450.

he state agency insofar as reasonably pos-
sible shall adopt accounting and reporting
systems and requirements which will not un.
reasonably increase the administrative costs
of the facility.

(3) The state agency may allow and pro-
vide for modifications in the accounting and
re&orting system in order to correctly reflect
differences in the scope or type of services
and financial structure between the various
categories, sizes or types of health care fa-
cilities and in a manner consistent with the
purposes of ORS 442.400 to 442.450.

(4) The state agency may establish spe-
cific annual reporting provisions for facilities
that receive a preponderance of their re-
venue from associated comf)rehensive group-
practice prepayment health care service
plans. Notwit standing any other provisions
of ORS 441.055 and 442.400 to 442.450, such
facilities shall be authorized to utilize estab-
lished accounting systems and to report costs
and revenues in a manner which is consist.
ent with the operating principles of such
plans and with generall accepted accountin
principles. When such f};cilities are operate§
as units of a’coordinated group of health fa-
cilities under common owners ip, they shall
be authorized to report as a group rather
than as individual institutions, and as a
group shall submit a consolidated balance
sheet, income and expense statement and
statement of source and application of funds

for such group of health facilities. [Formerly
441.440; 1981 ¢.693 §18]
442,430 Investigations; confidentiality

of data. (1) Whenever a further investigation
is considered necessary or desirable by the
state agency to verify the accuracy of the
information in the reports made by health
care facilities, the state agency may make
any necessary further examination of the fa-
cility’s records and accounts. Such further
examinations include, but are not limited to,
requiring a full or partial audit of all such
records and accounts.

(2) In carrying out the duties prescribed
by ORS 441.055 and 442.400 to 442.450, the
state agency may utilize its own staff or may
contract with any appropriate, independent,

ualified third party. No such contractor

shall release or publish or otherwise use any
information made available to it under its
contractual responsibility unless such per-
mission is specifically granted by the state
agency. [Formerly 441.445)

442.435 Investigation of facility finan-
cial status; cost review determinations;
judicial review. (1) The state agency may
conduct such investigations as to determine
to the satisfaction of the state agency that:

(a) The total operating revenues and
costs of each facility are reasonably related
to the total services offered by the facility;

(b) The facility’s gross revenues are rea-
sonably related to the facility’s gross costs;
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(c) Rates and charges are set equitably
among all purchasers or classes of purchas-
ers of services without unjust discrimination
or preference; and

(d) Rates and charges meet the agency's

rate increase guidelines and standards of

performance.

(2) In establishing by rule rate increase
guidelines and standards of performance, the
agency is encouraged to consult with na-
tional, regional or local experts on health
care finance and economics.

(3) The state agency may review the rea-
sonableness of rates for particular services,
supplies or materials established by any
health care facility.

(4) When the state agency finds that
rates charged by a facility are excessive be-
cause of underutilization of a service or un-
necessary duplication of a service, it shall
report its fin 'ngs to the facility and to the
Oregon Health Council.

(5) If the state agency determines that
rates charged by a facility or to be charged
by a facility exceed the agency’s guidelines
for reasonableness which may be adopted by
rule, and the rates are judged unreasonable,
the state agency shall cause such facility to
be given written notice of such determi-
nation and provide for publication of such
determination in such manner and in such
media as the state agency considers neces-
sary to give the public notice of such deter-
mination.

(6) A determination by the state agency
that a rate or charge is unreasonable may be
appealed as a contested case under ORS
%g:?ASO. [Formerly 441.460; 1983 c.482 §16; 1987 c.660

442440 [Formerly 441.465; 1983 c.482 §17; 1983 ¢.740
§161; repealed by 1987 c.660 §40]

442442 [1979 ¢.697 §10; repealed by 1981 ¢.693 §31]

442445 Civil penalty for failure to
perform. (1) Any health care facility that
fails to perform as required in ORS 442.120
and 442.400 to 442.450 and rules of the state
agency may be subject to a civil penalty.

(2) The state agency shall adopt a sched-
ule of penalties which shall not exceed $100
per day of violation determined by the sever-
ity of the violation.

(3) Civil penalties under this section
shall be imposed as provided in ORS 183.090.

(4) The penalty imposed under this sec-
tion may be remitted or mitigated upon such
terms and conditions as the state agency
considers proper and consistent with the
public health and safety. [Formerly 441.480; 1981
693 §19; 1983 c.482 §18; 1983 c.696 §21; 1991 c.734 §24;
1993 c.18 §110]

442450 Exemption from cost review
regulations. The following are not subject
to ORS 442.400 to 442.450:

(1) Physicians in private practice, solo or
in a group or partnership, who are not em-
ployed by, or hold ownership or part owner-
ship in, a health care facility; or

(2) Health care facilities described in
ORS 441.065. [1977 c.751 §55]

442.460 Information about physician
charges on certain diagnosis-related
groups. In order to obtain regional or state-
wide data about physician charges for
nonhospital-based services, the state agency
shall request information about physician
charges for the 25 major diagnosis-related
groups identified by the state agency from
physicians, insurers or other third-party
payers. Compliance with the request is vol-
untary on the part of such physicians, insur-
ers and payers. [1985 c.747 §15]

442463 Annual utilization report; ef-
fect of failure to file report. (1) By De-
cember 31 of each year, each licensed health
facility shall file with the state agency an
annual report containing such in ormation
related to the facility’s utilization as may be
required by the state agency, in such form
as the state agency prescribes by rule.

(2) The Department of Human Resources
shall withhold medical assistance payments
not to exceed 10 percent of such payments
from any licensed health facility upon notice
from the state agency that the facility has
failed to submit an annual report until the
report is filed or if the report is filed after it
is disapproved.

(3) The annual report shall contain such
information as may be required by rule of the
state agency and must be approved by the
state agency. [1985 c.747 §§18,19)

442.465 Capital expenditure report. Not
later than April 30 of each year, each hospi-
tal shall submit to the state agency in such
form as established by rule reports of new
capital expenditures incurred during the pre-
vious calendar year for clinical and nonclin-
jcal hospital facilities and medical
equipment, whenever the capital expenditure
has exceeded $250,000. [1985 c.747 §22; 1987 c.660
§10; 1989 ¢.1034 §6]

442467 [1985 ¢.747 §23; repealed by 1989 c.1034 §11]

442.469 Categories for capital expendi-
tures. In monitoring capital expenditures,
the state agency shall categorize reports for
gapital expenditures based on the following
actors:

(1) Projects shall be divided into two
groups:
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(a) Projects for upgrading or changing
services or capacity for acute care services;
or

(b) Projects for modernizing or replacing
the physical plant or equipment.

(2) For each project included in para-
graph (a) of subsection (1) of this section, the
state agency shall determine which of the
following categories applies to the project:

(a) Category A, which includes projects
to reduce excess acute care capacity accord-
ing to institution-specific recommendations
or projects to develop alternative programs
in place of inpatient acute care services.

(b) Category B, which includes projects
to increase acute care capacity in a service
area in an amount not exceeding 95 percent
of the minimum bed need established by the
state agency.

(c) Category C, which includes projects
to increase capacity in a service area be-
tween 95 percent and 100 percent of the
minimum bed need established by the state
agency or to upgrade equipment which has
exceeded its useful life and whose replace-
ment is consistent with the requirements for
obtaining a certificate of need under this
chapter.

(d) Category D, which includes projects
to increase acute care capacity, services or
equipment by single providers which could
be provided more efficiently through multifa-
cility projects or to upgrade equipment
within its useful life and whose replacement
is consistent with the requirements for ob-
taining a certificate of need under this chap-
ter.

(e) Category E, which includes all other
projects to increase acute care services or
capacity.

(3) For each project included in para-
graph (b) of subsection (1) of this section, the
state agency shall determine which of the
following categories apply to the project:

(a) Category A, which includes projects
to address an imminent threat to life, safety
or continuity of service.

(b) Category B, which includes projects
to address life safety requirements which are
not waivable for tf‘l'e applicant, projects to
address direct patient care of infection con-
trol requirements which are not waivable for
the applicant or projects to address energy
conservation or management systems, in-
cluding computer or telephone systems, for
which the capital cost is not greater than the

rojected operational cost savings expected
rom such systems within a five-year period.

(c) Category C, which includes projects
to address basic needs for direct patient care
and infection control, projects to address

structural or mechanical requirements which
are not waivable for the applicant, projects
to address indirect patient care basic treat-
ment and diagnostic needs not required by
any applicable health and safety code, pro-
jects to address preventative maintenance
ased on expected useful life of the facility
or equipment, projects to address indirect
patient care basic needs other than treat-
ment and diagnostic services not required by
any applicable health and safety code or
projects to address life safety items not re-
quéred by any applicable health and safety
code.

(d) Category D, which includes projects
to address direct patient care and infection
control improvements, projects to address
staff and atfministrative amenities or projects
to address the marketability of a facility or
its appearance.

(e) Category E, which includes all mod-
ernization or replacement projects not other-

wise included in this subsection. (1985 ¢.747 §24;
1987 ¢.660 §11; 1989 ¢.1034 §71

RURAL HEALTH

442.470 Definitions for ORS 442.470 to
442.505. As used in ORS 442.470 to 442.505:

(1) “Acute inpatient care facility” means
a licensed hospital with an organized medical
staff, with permanent facilities that include
inpatient beds, and with comprehensive med-
ical services, including physician services
and continuous nursing services under the
supervision of registered nurses, to provide
diagnosis and medical or surgical treatment
primarily for but not limited to acutely ill
patients and accident victims.

(2) “Council” means the Rural Health
Coordinating Council.

(3) “Office” means the Office of Rural
Health.

(4) “Primary care physician” means a
doctor licensed under ORS chapter 677
whose specialty is family practice, general
practice, internal medicine, pediatrics or
obstetrics and gynecology.

(5) “Rural hospital” means a hospital
characterized by one of the following:

(a) Type A hospitals are small and re-
mote, have 50 or fewer beds and are greater
than 30 miles from another acute inpatient
care facility;

(b) Type B hospitals are small and rural
and have 50 or fewer beds, and are 30 miles
or less from another acute inpatient care fa-
cility;

(c) Type C hospitals are considered rural
and have more than 50 beds, but are not a
referral center; or
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(d) “Rural hospital” of any class does not
include a hospital designated by the Federal
Government as a rural referral hospital be-

fore January 1, 1989. [1979 c.513 §1; 1987 ¢.660 §12;
1987 ¢.918 §5; 1989 c.893 §8a; 1991 ¢.947 §11

442475 Office of Rural Health created.
There is created the Office of Rural Health

in the Oregon Health Sciences University.
(1979 c.513 §2; 1987 c.660 §13; 1989 ¢.708 §4]

442.480 Rural Health Care Revolvin%
Account. (1) There is established the Rura
Health Care Revolving Account in the Gen-
eral Fund.

(2) All moneys appropriated for the pur-
poses of ORS 442.470 to 442.505 and all mon-
eys paid to the agency by reason of loans,
fees, gifts or grants for the purposes of ORS
442470 to 442.505, shall be credited to the
Rural Health Care Revolving Account.

(3) All moneys contained in the Rural
Health Care Revolving Account shall be used

for the purposes of ORS 442.470 to 442.505.
{1979 ¢.513 §3; 1987 c.660 §14; 1989 ¢.708 §1)

442,485 Res%onsibilities of Office of
Rural Health. The responsibilities of the
Office of Rural Health shall include but not
be limited to:

(1) Coordinating statewide efforts for
providing health care in rural areas.

(2) Accepting and processing applications
from communities interested in developing
health care delivery systems. Application
forms shall be developed by the agency.

(3) Through the agency, applying for
grants and accepting gifts and grants from
other governmental or private sources for
the research and development of rural health
care programs and facilities.

(4) Serving as a clearinghouse for infor-
mation on health care delivery systems in
rural areas.

(5) Helping local boards of health care
delivery systems develop ongoing funding
sources.

(6) Developing enabling legislation to fa-
cilitate further development of rural health
care delivery systems. [1979 c513 §; 1983 c.482
§19; 1987 c.660 §15)

442490 Rural Health Coordinating
Council; membership; terms; officers;
compensation and expenses. (1) In carry-
ing out its responsibilities, the Office of Ru-
ral Health shall be advised by the Rural
Health Coordinating Council. All members
of the Rural Health Coordinating Council
shall have knowledge, interest, expertise or
experience in rural areas and health care
delivery. The membership of the Rural
Health Coordinating Council shall consist of:

(a) One primary care physician who is
appointed by the Oregon Medical Association
and one primary care physician appointed by
the Oregon Osteopathic Association;

(b) One nurse practitioner who is ap-
pointed by the Oregon Nursing Association;

(c) One pharmacist who is appointed by
the State Board of Pharmacy;

(d) Five consumers who are appointed by
the Governor as follows:

(A) One consumer representative from
each of the three health service areas; and

(B) Two consumer representatives at
large from communities of less than 3,500
people;

(e) One reiresentative a gginted by the
Conference of Local Health icials;

() One volunteer emergency medical
technician from a community of less than
3,500 people appointed by the Oregon State
EMT Association;

(g) One representative appointed by the
Oregon Association for Home Care;

(h) One representative from the Oregon
Health Sciences University, appointed by the
President of the Oregon Health Sciences
University;

(i) One representative from the Oregon
Association of Hospitals, appointed by the
Oregon Association of Hospitals;

(j) One dentist appointed by the Oregon
Dental Association;

(k) One optometrist appointed by the
Oregon Association of Optometry;

(L) One physician assistant who is ap-
pointed by the Oregon Society of Physician
Assistants; and

(m) One naturopathic physician ap-
pointed b{l the Oregon Association of Natur-
opathic Physicians.

(2) The Rural Health Coordinatin; Coun-
cil shall elect a chairperson an vice-
chairperson.

(3) A member of the council is entitled
to compensation and expenses as provided in
ORS 292.495.

(4) The chairperson may ap
ing, advisory members of the Rural Health
Coordinating Council. However, advisory
members without voting rights are not enti-
tled to compensation or reimbursement as
provided in ORS 292.495.

(5) Members shall serve for two-year
terms.
(6) The Rural Health Coordinating Coun-

cil shall report its findings to the Office of

Rural Health. [1979 c513 §5; 1981 c.693 §20; 1983
¢.482 §19a; 1989 ¢.708 §2]

oint nonvot-
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442.495 Responsibilities of council. The
responsibilities of the Rural Health Coordi-
nating Council shall be to:

(1) Advise the Office of Rural Health on
matters related to the health care services
and needs of rural communities;

(2) Develop general recommendations to
meet the identified needs of rural communi-
ties; and

(3) To view applications and recommend
to the office which communities should re-
ceive assistance, how much money should be
granted or loaned and the abi{ity of the

communitg3 to rega( a loan. [1979 c513 §6; 1981
c.693 §21; 1983 c.482 §20

442500 Technical and financial assist-
ance to rural communities. (1) The office
shall provide technical assistance to rural
communities interested in developing health
care delivery systems.

(2) Communities shall make application
for this technical assistance on forms devel-
oped by the office for this purpose.

(3) The office shall make the final deci-
sion concerning which communities receive
the money and whether a loan is made or a
grant is given.

(4) The office may make grants or loans
to rural communities for the purpose of es-
tablishing or maintaining medical care serv-
ices.

(5) The office shall provide technical as-
sistance and coordination of rural health ac-
tivities through staff services which include
monitoring, evaluation, community needs
analysis, information gathering and dissem-

inating, %uidance, linkagqes and research.
[1979 ¢.513 §8; 1981 c.693 §22; 1983 c.482 §21]

442.502 Determination of size of rural
hospital. (1) For purposes of determining the
size of a rural hospital, beds certified by the
Health Division on the license of the hospital
as special inpatient care beds shall not be
included.

(2) As used in this section, “special inpa-
tient care beds” means beds that:

(a) Are used for the treatment of the
mentally ill or for the treatment ' of
alcoholism or drug abuse, or are located in
a rehabilitation center, a college infirmary,
a chiropractic facility, a freestanding hospice
facility, an infirmary for the homeless or an
inpatient care facility described in ORS
441.065;

(b) Are physically separate from acute
inpatient care beds, at least by being located
on separate floors or wings of the same
building;

(¢) Are never used for acute patient care;

(d) Are staffed by dedicated direct care
personnel for whom separate employment re-
cords are maintained;

(e) Have separate medical directors; and

(f) Maintain separate admission, dis-
charge and patient records. [1993 ¢765 §55]

442.503 Eligibility for economic devel-

opment grants. In addition to any other
authorized uses of funds for economic devel-
opment available from the Executive Depart-
ment Economic Development Fund, economic
development grants may be made for the
urpose of constructing, equipping, refur-
ishing, modernizing and ma ing other capi-
tal improvements for type A and B rural
hggs g%]s, as defined under ORS 442.470. [1989
C.

Note: 442,503 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 442 or any series therein by legslative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

442.505 Technical assistance to rural
hospitals. The Office of Rural Health shall
institute a program to provide technical as-
sistance to hospitals defined by the office as
rural. The Office of Rural Health shall be
primarily responsible for providing:

(1) A recruitment and retention program
for physician and other primary care pro-
vider manpower in rural areas.

(2) An informational link between rural
hospitals and state and federal policies re-
garding regulations and payment sources.

(3) A system for effectively networking
rural hospitals and providers so that they
may compete or negotiate with urban based
health maintenance organizations.

(4) Assistance to rural hospitals in iden-
tifying strengths, weaknesses, opportunities
and threats.

(8) In conjunction with the Oregon Asso-
ciation of Hospitals, a report which identifies
models that will replace or restructure inef-
ﬁ;:i:r;g] health services in rural areas. (1987
¢.91

442.515 Rural hospitals; findings. The
Legislative Assembly finds that Oregon rural
hospitals are an integral part of the commu-
nities and geographic area where they are
located. Their impact on the economijc well-
being and health status of the citizens is
vast. The problems faced by rural hospitals
include a general decline in rural economies,
the age of the rural populations, older phys-
ical plants, lack of physicians and other
health care providers and a poor financial
outlook. The Legislative Assembly recognizes
that the loss of essential hospital services is
imminent in many communities. [1987 ¢.918 §1]
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442520 Risk assessment formula; rel-
ative risk of rural hospitals. (1) Subject to
the formula set out in subsection (2) of this
section, the Office of Rural - Health, in con-

sultation with the Oregon Association of
Hospitals, shall establish a risk assessment .

formula to identifiz'l the relative risk of a ru-
ral hospital, as defined in ORS 442.470.

(2) To assess the degree of risk faced by
each rural hospital, the risk assessment for-
mula developed by the Office of Rural
Health, in consultation with the Oregon As-
sociation of Hospitals, shall include the fol-
lowing categories:

(a) Organizational risk: The financial sit-
uation of each facility, as measured by a na-
tionally accepted formula that identifies the
hospital’s current and future financial viabil-
ity;

(b) Population risk: The impact that a
hospital closure would have on the health
care needs of the citizens of each hosEital's
respective service area, as measured by an
index that includes medically underserved,
dissance and target population components;
an

(c) Economic risk: The direct and indi-
rect economic contribution made to the com-
munities of each hospital’s respective service
area, as measured by an index that measures
the overall economic benefit added to the
service area community by the hospital. (1991
¢.947 §20) '

Note: 442,520 was enacted into law by the Legisla-
tive Assembly but was not added to or made a

ORS chapter 442 by legislative action. See Preface to
Oregon Revised Statutes for further explanation.

442525 Treatment of type B hospitals
under medical assistance programs. Ex-
cept as otherwise Tovided in section 7,
chapter 537, Oregon Laws 1993, type B hos-

itals, as defined in ORS 442.470, and identi-
jed by the Office of Rural Health as rural
hospitals, shall be treated the same as type
A hospitals for purposes of ORS 414.065 (5).
(1989 c.893 §9; 1993 c.765 §50]

Note: 442.525 was enacted into law by the Legisla-

tive Assembly but was not added to or made a part of

ORS chapter 442 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

RURAL HEALTH SERVICES PROGRAM

442,550 Definitions for ORS 442.550 to
442.565. As used in ORS 442.550 to 442.565:

(1) “Commission” means the State Schol-
arship Commission.

(2) “Nurse practitioner” means any per-
son who is licensed under ORS 678.375.

(3) “Physician” means any person li-
censed to practice medicine under ORS
chapter 677.

art of

(4) “Physician assistant” means any such
person registered under ORS 677.495 and
677.505 to 677.525.

(5) “Qualifying loan” means any loan
made to a medical student physician assis-
tant student or nursing student under:

(a) Common School Fund loan program
under ORS 348.040 to 348.090;

(b) Programs under Title IV parts B, D
and E, of the Higher Education Act of 1965,
as amended; and

(c) The Health Professions Student Loan,
Nursing Student Loan and Health Education
Assistance Loan programs administered by
the United States Department of Health and
Human Services. (1989 c.893 §16; 1991 ¢.947 §5]

Note: 442.550 to 442,570 were enacted into law by
the Legislative Assembly but was not added to or made
a part of ORS chapter 442 or any series therein by leg-
islative action. See Preface to Oregon Revised Statutes
for further explanation.

442555 Rural Health Services Pro-
created; criteria for participation.
(1) There is created the Rural Healt Serv-
ices Program, to be administered by the
State Scholarship Commission, pursuant to
rules adogt.ed by the commission. The pur-
pose of the program is to rovide loan re-
payments on behalf of physicians, physician
assistants and nurse practitioners who agree
to practice in a medically underserved rural
community in Oregon as determined in sub-
section (4) of this section.

(2) To be eligible to participate in the
program, a prospective physician, physician
assistant or nurse practitioner shall submit
a letter of interest to the commission. Appli-
cants who are selected for participation ac-
cording to criteria adopted by the
commission in consultation with the Office
of Rural Health shall sign a letter of agree-
ment stipulating that the applicant agrees to
abide by the terms stated in ORS 442.560.

(3) Subject to available resources, the
commission may enter into agreements with
not to exceed 10 prospective physicians, 10
prospective physician assistants and 10 pro-
spective nurse practitioners each year.

(4) The Office of Rural Health by rule
shall adopt criteria to be applied to deter-
mine me icallﬁ underserved communities for
purposes of ORS 316.143 to 316.146, 352.095,
442.470, 442503, 442.550 to 442.570 and for
the purposes of compliance with federal Pub-
lic Law 95-210, establishing rural health
clinics. [1989 c.893 §17; 1991 c.877 §20; 1991 c.947 §6;
1993 ¢.765 §52]

Note: See notes under 316.143 and 442.550.

442560 Conditions of participation in
Rural Health Services Program. Prospec-
tive physicians, physician assistants and
nurse practitioners who wish to participate
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in the Rural Health Services Program shall
agree that:

(1) For each year of medical, physician
assistant or graduate school, the -applicant
designates an agreed amount, not to exceed

$25,000, as a qualifying loan subject to ORS -

316.143 to 316.146, 352.095, 442.470, 442503
and 442.550 to 442.570.

(2) In the five years following the com-
Fletion of all residency requirements or the
1ve years following the execution of a Rural
Health Services agreement with the commis-
sion, whichever comes later, a physician
agrees to practice for at least three fpulfyears
in a medically underserved rural community
in Oregon.

(3) For not less than three nor more than
five years that a physician serves in a med-
ically underserve(f rural area, the commis-
sion shall annually pay an amount equal to
20 percent of the total of all ualifying loans
mage to the physician throug% the programs
described in ORS 442.550.

(4) In the four years following the com-
pletion of physician assistant or graduate
school or the four years following the exe-
cution of a Rural Health Services agreement
with the commission, whichever comes later,
a physician assistant or nurse practitioner
agrees to practice for at least two years in
a medically underserved rural community in
Oregon.

(5) For not less than two nor more than
four years that a physician assistant or nurse
practitioner practices in a medically under-
served rural area, the commission shall an-
nually pay an amount equal to 25 percent of
the total of all qualifying loans made to the
physician assistant or nurse practitioner
through the programs described in ORS
442.550.

(6) If the participant does not complete
the full service obligation set forth in sub-.
section (2) or (4) of this section, the commis-
sion shall collect 100 percent of any
payments made by the commission to the
participant under this program. In addition,
a penalty equal to 50 percent of the qualify-
ing loans and interest paid by the commis-
sion shall be assessed by the commission, to
be credited to and deposited in the Rural
Health Services Fund established under ORS
442,570,

(7) The State Scholarship Commission, in
consultation with the Office of Rural Health,
shall establish rules to allow waiver of all or
part of the fees and penalties owed to the
commission due to circumstances that pre-
vent the participant from fulfilling the ser-

vice obligation. (1989 c.893 §18; 1991 877 §21; 1991
€947 §3; 1993 ¢.765 §53; 1993 c.813 §13]

Note: Section 14, chapter 813, Oregon Laws 1993,
provides:

Sec. 14. The amendments to ORS 442.560 by section
13 of this Act apply to tax years beginning on ‘or after
January 1, 1993, [’1993 ¢.813 §14)

Note: See notes under 316.143 and 442.550.

442.563 Certifying for tax credit; rules.
(1) Subject to ORS 442.560, the Office of Ru-
ral Health shall establish by rule criteria for
certifying individuals eligible for the tax
credit authorized by ORS 316.143. Upon ap-

lication therefor, f{led on or before %ecem-

er 31, 1994, the office shall certify
individuals eligible for the tax credit author-
ized by ORS 316.143. The tax credit author-
ized under ORS 316,143 applies to tax years
beginning on and after January 1, 1990, and
before January 1, 1995.

(2) The classification of rural hospitals
for purposes of determining eli ibility under
this section shall be the classif%:ation of the
hosepital in effect on January 1, 1991. [1989
c.893 §7; 1991 ¢.877 §19)

Note: See note under 442.550.

442.565 Oregon Health Sciences Uni-
versity to recruit ’Fersons interested in
rural practice. (1) The Oregon Health Sci-
ences %niversity shall develop and imple-
ment a program to focus recruitment efforts
on students who reside in or who are inter-
ested in practicing in rural areas.

(2) The university shall reserve a number
of admissions to each class at the medical
school for qualified students who agree to
garticipate in the Rural Health Services

rogram. The number of admissions under

this section is not required to exceed 15 per-
cent of each class, but that figure is a goal
consistent with the long term intention of
the Legislative Assembly to encourage the
availability of medical services in  rural
areas.

(3) In the event that the university is
unable to recruit the number of qualified
students required under subsection (2) of this
section, after having made a reasonable ef-
fort to do so, the university is authorized to
fill the remaining positions with other eligi-
ble candidates. (1989 893 §19)

Note: See note under 442.550.

442.570 Rural Health Services Fund;
matching funds. (1) There is established in
the State Treasury a fund, separate and dis-
tinct from the General Fund, to be known as
the Rural Health Services Fund, for invest-
ments as provided by ORS 293.701 to 293.820,
for the payment of expenses of the State
Scholarshig Commission in carrying out the
purposes of ORS 316.143 to 316.144, 352.095,
442.470, 442.503 and 442.550 to 442.570. Inter-
est earned by the account shall be credited
to the account.
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(2) The Office of Rural Health shall seek
matching funds from communities that bene-
fit from placement of practitioners under
ORS 442.550 to 442.570. The office shall es-
tablish a program to enroll interested com-
munities in this program and deposit mone
groceeds from this effort in the Rural Healt

ervices Fund. In addition, the office shall
explore other funding sources including fed-
eral grant programs. [1989 c.893 §21; 1991 c.877 §22;
1991 ¢.947 84}
Note: See notes under 316.143 and 442.550.

HEALTH RESOURCES COMMISSION

442.575 Definitions for ORS 442.575 to
442.586. As used in ORS 442.575 to 442 .586:

(1) “Commission” means the Health Re-
sources Commission established pursuant to
ORS 442.580.

(2) “Established medical technolo
means a medical technology that is in wide-
spread use and considered by practitioners
as accepted or standard practice for address-
ing a specific clinical condition.

(3) “Medical technology” means drugs,
medical equipment and devices, and medical
or surgical procedures and techniques used
by health care providers in delivering med-
ijcal care to individuals, and the organiza-
tional or sugportive systems within which
such care is delivered.

(4) “Medical technology assessment”
means evaluation of indicators for use, clin-
ical effectiveness and cost of a technology in
comparison with its alternatives.

(5) “New and emerging medical technol-
ogy” means a medical technology that is not
in widespread use or does not constitute
standard practice for a particular clinical
condition. [1993 c.754 §3]

442.580 Health Resources Commission;
membership; terms. (1) There is created
the Health Resources Commission, consisting
of nine members.

(2) The Health Resources Commission
shall be appointed by the Governor and shall
consist of the following:

(a) Four physicians, one of whom engages
in family practice, and each of whom shall
be licensed to practice in this state and ex-
perienced in health research and the evalu-
ation of medical technologies and clinical
outcomes;

(b) One representative of hospitals;

(¢) One insurance industry represen-
tative;

(d) One business representative;

(e) One representative of labor organiza-
tions; and

(f) One consumer representative.

(3) The term of office of each member is
three years. Each member serves at the
pleasure of the Governor. Before the expira-
tion of the term of a member, the Governor
shall appoint a successor whose term begins
on July 1 next following. A member is eligi-
ble for reappointment. If there is a vacancy
for any cause, the Governor shall make an
appointment to become immediately effective
for the unexpired term.

(4) The consumer representative on the
commission shall be entitled to compensation
and expenses as provided in ORS 292.495.
The other members shall not be entitled to
compensation or expenses. [1991 c470 §2]

442,581 Officers; quorum; meetings;
staffing. (1) The Health Resources Commis-
sion shall select one of its members as
chairperson and another as vice chairperson,
for such terms and with duties and powers
as the commission determines necessar{1 for
;,_he performance of the functions of such of-
ices.

(2) A majority of the members of the
commission constitutes a quorum for the
transaction of business.

(3) The commission shall meet at least
once every two months at a place, day and
hour determined by the chairperson. The
commission also shall meet at other times
and places specified by the call of the chair-
person or of a majority of the members of the
commission.

(4) The commission may use advisory
committees or subcommittees, the members
to be appointed by the chairperson of the
commission subject to approval by a majority
of the members of the commission.

(5) The Oregon Department of Adminis-
trative Services shall provide the commission
such staff and support services as it requires.
[1991 c.470 §4]

442582 [1991 c470 §5; repealed by 1993 c.754 §4
(442.583 enacted in lieu of 442.582)]

442.583 Medical technology assessment
program; content; advisory committee.
(1)a) The Health Resources Commission
shall develop a medical technology assess-
ment grogram that addresses the introduc-
tion, diffusion and utilization of medical
technoloFies and their associated services
and shall make recommendations regarding
the program’s implementation.

(b) The assessment program developed
pursuant to paragraph (a) of this subsection
shall include the results of at least two med-
ical technology assessments to be selected by
the commission. The commission shall select
one new and emerging medical technology
and one established medical technology to be
assessed.
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(c) The program shall include crii?eria for
selection ofp the medical technologies to be
assessed.

(d) The commission shall appoint and
work with an advisory committee whose
members shall have the appropriate expertise
to develop a medical tecﬁnology assessment
program. The advisory committee shall pres-
ent its recommendations to the commission
at a public hearing. The commission shall
conduct public hearings to solicit testimony
and information from health care consumers
prior to making the report described in sub-
section (2) of this section. The commission
shall give strong consideration to the
recommendations of the advisory committee
and public testimony in developing its report.

(2Xa) The commission shall present its
findings and recommendations in a report to
the Governor and the appropriate interim
legislative committees on or before April 1,
1994. The report shall include, in addition to
at least two medical technolo assessments,
a determination of the supply and distrib-
ution of medical technology and associated
services that are required to meet the need
for medical technology in the five years fol-
lowing the completion of the assessment.

(b) The report also shall identify strate-
gies and contain recommendations:

(A) Regarding the program’s imflementa-
tion, including which agency should imple-
ment the program;

(B) To promote compliance with the pro-
gram regarding the introduction, diffusion
and utilization of those medical technologies
assessed;

(C) Regarding whether the state should
have a regulatory function and, if so, which
agency should carry out that function; and

(D) Regarding the collection, storage and
dissemination of data required for a technol-
ogy assessment program.

(3) To insure that confidentiality is
maintained, no identification of a patient or
a person licensed to provide health services
shall be, included with the data submitted
under this section, and the commission shall
release such data only in aggregate statis-
tical form. All ﬁndings and conclusions,
interviews, reports, stu ies, communications
and statements procured by or furnished to
the commission in connection with obtaining
the data necessary to perform its functions
shall be confidential pursuant to ORS 192.501
to 192.505.

(4) All data and information collected,
analyzed and summarized by professional and
trade associations conducting quality assur-
ance and improvement programs shall be
considered confidential and shall not be ad-

missible in any legal proceeding or used to
create a legal standard of care. However,
such data and information may be submitted
to the commission on request and shall re-

main confidential and inadmissible. [1993 ¢754
§5 (enacted in lieu of 442.582)]

442.584 Application for certificate of
need. (1) All applicants for a certificate of
need for any of the technologies or services
under study by the Health Resources Com-
mission shall provide the information speci-
fied in paragraphs (a) to (f) of this
subsection. This information may be utilized
by the commission in performing its func-
tions under ORS 442.583. The information
shall include:

(@) The estimated number of patients
needin% the service or procedure who are not
currently being servedp and who cannot be
served by existing programs in the service
area.,

(b) The anticipated number of procedures
to be performed per year for a five-year pe-
riod commencing on the date the service is
started or the technology is acquired.

(c) The anticipated number of patients to
be served by the applicant, based on the in-
cidence in tKe population to be served or the
conditions for which the
vice will be used.

(d) Clinical indications for ordering use
of the technology or service, with appropri-
ate references to relevant literature.

(e) An estimate of the treatment deci-
sions likely to result from use of the tech-
nology or service.

(f) A proposed method for collecting data
on the patients served, costs engendered di-
rectly or indirectly and the health outcomes
resulting from use of the technology or ser-
vice.

(2) An application shall be decided in ac-
cordance with the statutes and rules in effect
at the time of ﬁlinF of a completed letter of
intent for that application. [1991 c470 §§7.22)

442.586 Duties of Office of Health Pol.
icy in administering certificate of need
program. In administering the certificate of
need program, the Office of Health Policy
shall establish a process that enables multi-
hospital systems to reconfigure delivery ar-
rangements within a defined service area to
promote efficiency without adding to excess
gg]pacity within that service area. [1991 c.470

technology or ser-

442,588 Employees. Nothing in ORS
414.720, 431.120, 442.095, 442.120, 442.575,
442.583 and 442.588 is intended to limit the
authority of the Health Resources Commis-
sion and Health Services Commission to ap-
point their own employees. [1993 ¢.754 §10)
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Note: 442,588 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 442 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

MISCELLANEOUS

442.600 Policy on maternity care. The
Legislative Assembly finds and declares that:

(1) Maternity care is the cornerstone of
health care delivery in the state. It provides
a proven, cost-effective foundation for im-

roving the health of all Oregonians, and a

ealthy start in life allows our future citi-
zens to achieve their full potential.

(2) Although great strides have been
made to improve maternity care, barriers
continue to exist as indicated by high rates
of inadequate prenatal care and lac of co-
ordination between prenatal and delivery
services.

(3) Individual communities have unique
combinations of barriers and resources.
Therefore, planning and solutions must be
developed at the local level whenever 0ssi-
ble, with the state providing guidelines,
standards and support.

(4) Local resources are strained and
communities need a structure and technical
assistance to assure development of access to
a coordinated system of maternity care.

(5) There is a need for a system to assure
coordination of all maternity service provid-
ers to develop a comprehensive service sys-
tem for Oregon that addresses all barriers to
guide the state’s action in this area.

(6)(a) Therefore, it is the intent of this
state that there shall be a comprehensive
system of maternity care based on the plan
that includes prenatal, delivery and
postpartum care and that meets the unique
needs of the individual pregnant woman,
available to all pregnant women in this state.

(b) As used in this subsection, “plan”
means the Maternity Care Access Planning
Commission’s comprehensive statewide plan
for a maternity care system dated March
1993 and titled “Comprehensive Perinatal
Health Services: A Strategy Toward Uni-
versal Access to Care in Oregon.” [1991 c.760
§1; 1993 ¢.514 §1)

Note: 442.600 was enacted into law by the Legisla-
tive Assembly but was not added to or made a Fart of
ORS chapter 442 by legislative action. See Preface to
Oregon Revised Statutes for further explanation.

MATERNITY CARE ACCESS
PLANNING COMMISSION
Note: Sections 2 to 7, chapter 760, Oregon Laws
1991, provide:
Sec. 2. (1) The Governor shall appoint a Maternity
Care Access Planning Commission consisting of 11
members.

(2) Appointments for the commission shall repre-
sent a balance among persons who have knowledge of
the multidisciplina?r nature of maternity care or sys-
tematic planning for service delivery. Appointments
should represent a balance among health care providers,
hospitals, consumers, third-party reimbursers, and pro-
gram planners. They should represent a balance among
the private and public sector, rural and urban ge-
ographic areas and ethnic minorities.

(3) The operation of the commission and its re-
sponsibility for carrying out any of its duties under this
Act are subject to the availability of sufficient funds
from grants and private funds. [1991 ¢.760 §2)

Sec. 3. Subject to available resources, the Mater-
nity Care Access Planning Commission established un-
der section 2, chapter 760, Oregon Laws 1991, shall:

(1) Assist communities to implement the plan de-
scribed in ORS 442.600 (6);

(2) Monitor the implementation of local plans;

(3) Study other state policies that affect access to
maternity care in Oregon; and

(4) Make recommendations to the Sixty-eighth Leg-
islative Assembly. [1991 c.760 §3; 1993 c.514 §2]

Sec. 4. (1) In its role as local public health au-
thority, the governing body of a county that desires to
develop a plan for a comprehensive maternity care sys-
tem consistent with the recommendations of the Mater-
nity Care Access Plannin Commission pursuant to ORS
442.600 and chapter 760, 8regon Laws 1991, may appeint
a local maternity care advisory committee to advise it
or may designate an appropriate existing body, or part
thereof, in the county to exercise the a visory commit-
tee’s functions. The appointed committee or designated
body must represent a balance amon representatives
from maternity care providers, hospital centers, if any,
the local office responsible for administering medical
assistance, the county health department, health clinics,
if any, consumers and business and from the largest
ethnic or racial minority in the county.

(2) The local advisory committee or designated
body shall prepare a comprehensive countywide plan for
meeting the needs for maternity care services in the
county consistent with the recommendations of the
commission’s plan described in ORS 442.600 6). 11991
¢.760 §4; 1993 c.514 §3)

Sec. 5. (1) Each county or any public or nonprofit
private entity in the county submitting a plan for a
coerehensive system of maternity care for the county
shall include in the plan:

(a) A description of local demographics and popu-
lation needs;

(b) A description of existing local resources that
may be a part o the system, including those resources
currently Involved, including appropriate social serv-
ices;

(¢) A description of identified gaps in care or bar-
riers, or both, hindering access to a com rehensive and
coordinated system, including barriers of access to care
facing pregnant women;

(d) A description of actions planned including
technical assistance needs to provide a comprehensive
system described in the Maternity Care Access Com-
mission plan referred to in ORS 442.600 (6);

(e) A description of the evaluation component of
the plan whereby its goals and achievements may be
measured; and

(D How the community will continue providin
services in the plan and what the community will nee
to do so.

(2) The commission and the Health Division shall

review and comment on local plans and may offer con-
sultation and technical assistance to the counties or
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other entities, if requested, to the extent that funds are
available therefor. {1991 ¢.760 §5; 1993 c.514 §4]

Sec. 6. (1) The Maternity Care Access Planning
Commission may accept contributions of funds and as-
sistance from the United States, its agencies, or from
any other source, public or private, and agree to con-
ditions thereon not inconsistent with the purpose of the
commission. All such funds shall be deposited to the
credit of an account separate and distinct from the
General Fund. Interest on the account accrues to the
account.

(2) The account is continuously appropriated for
the purposes of the commission. {1991 ¢.760 §61

Sec. 7. Sections 2 to 5 of this Act are repealed
June 30, 1995. (1991 ¢.760 §7)

COOPERATIVE PROGRAM ON HEART
AND KIDNEY TRANSPLANTS

442.700 Definitions for ORS 442.700 to
442.760. As used in ORS 442.700 to 442.760:

(1) “Board of governors” means the gov-
ernors of a cooperative program as described
in ORS 442.720.

(2) “Cooperative program” means a pro-
gram among two or more health care provid-
ers for the purpose of providing heart and
kidney transplant services inclu ing, but not
limited to, the sharing, allocation and refer-
ral of physicians, patients, personnel, in-
structional rograms, support services,
facilities, meé)ica , diagnostic, laboratory or
therapeutic services, equipment, devices or
supplies, and other services traditionally of-
fered by health care providers.

(3) “Director” means the Director of the
Department of Human Resources.

(4) “Health care provider” means a hos-
pital, physician or entity, a significant part
of whose activities consist of roviding hos-
pital or physician services in this state. For
purposes of the immunities provided by ORS
442.700 to 442.760 and 646.740, “health care
provider” includes any officer, director, trus-
tee, employee, or agent of, or any entity un-
der common ownership and control with, a
health care provider.

(5) “Hospital” means a health care facil-
ity defined in ORS 442.015 (14)a) to (d) and
licensed under ORS 441.015 to 441.097 and
includes community health programs estab-
lished under ORS 430.610 to 430.700.

(6) “Order” means a decision issued by
the director under ORS 442.710 either ap-
proving or denying an application for a co-
o?erative program and includes modifications
of an original order under ORS 442.730 (3)(b)
and ORS 442.740 (1) and (4).

(7) “Party to a cooperative program
agreement” or “party” means an entity that
enters into the principal agreement to estab-
lish a cooperative program and a plies for
approval under OR§ 442.700 to 442.760 and
646.740 and any other entity that, with the

a;)proval of the director, becomes a member
of a cooperative program.

(8) “Physician” means a physician de-
fined in ORS 677.010 (12) and licensed under
ORS chapter 677. (1993 c.769 §3]

442.705 Legislative findings;
The Legislative Assembl
competition among healt}‘; care providers in
the field of heart and kidney transplant
services may not result in the most cost effi-
cient and least expensive transplant services
for the citizens of this state and that it is in
the public interest to allow cooperative pro-
grams among health care providers provi ing
heart and kidney transplant services.

(2) The Legislative Assembly declares
that, to the extent provided in ORS 442.700
to 442.760, it is the policy and intent of this
state to displace competition among health
care providers providing heart and kidney
transglant services by allowing health care
providers to enter into cooperative programs
governing the provision ofp heart and kidney
transplant services in order to achieve in
each instance the following goals:

(a) Reduction of, or protection against,
rising costs of heart and kidney transplant
services;

(b) Reduction of, or protection against,
rising prices for heart andp kidney transplant
services;

(c) Improvement or maintenance of the
quality of heart and kidney transplant serv-
ices provided in this state;

(d) Reduction of, or protection against,
duplication of resources including, without
limitation, expensive medical specialists,
medical equipment and sites of service;

(e) Improvement or maintenance of effi-
ciency in the delivery of heart and kidney
transplant services;

(f) Improvement or maintenance of public
access to heart and kidney transplant serv-
ices;

(g) Increase in donations of organs for
transplantation; and

(h) Improvement in the continuity of pa-
tient care.

(3) The Legislative Assembly further de-
clares that the goals identified in subsection
(2) of this section represent the policies of
this state.

(4) The Legislative Assembly further de-
clares that once a cooperative program is
approved under ORS 442.700 to 442.760, there
is an interest in insuring stability in the
provision of health care services by a coop-
erative program, to the extent stability is
consistent with achieving the goals identified
in subsection (2) of this section.

goals, (1)
finds that direct
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(5) The director shall actively supervise
the cooperative program in accordance with
authority under ORS 442.700 to 442.760 and
646.740. (1993 c.769 §1]

442710 Application for approval of
cooperative program; form; content; re-
view; modification; order. (1) The Oregon
Health Sciences University and one or more
entities, each of which operates at least
three hospitals in a single urban area in this
state, may apply to the director for approval
of a cooperative program. The app ication
shall include an executed written copy of all
agreements for the cooperative program.

(2) An application for approval of a co-
operative program shall be made in the form
and manner and shall set forth any informa-
tion regarding the proposed cooperative %1;)-
gram that the director may prescribe. e
information shall include, but not be limited
to:

(a) A list of the names of all health care
Eroviders who propose to provide heart and
idney transplant services under the cooper-
ative program, together with appropriate ev-
idence of compliance with any licensing or
certification requirements for those health
care providers to practice in this state. In
the case of employed physicians, the list and
the information to be submitted may be lim-
ited to the employer or organizational unit
of the employer;

(b) A description of the activities to be
conducted by the cooperative program;

(c) A description of proposed anticompet-
itive practices listed in RS 442.715, anly
Eractices that the parties anticipate will

ave significant anticompetitive e ects and
a description of practices of the cooperative
program affecting costs, prices, personnel
positions, capital expenditures and allocation
of resources;

(d) A list of the goals identified in ORS
442.705 (2) that the cooperative program ex-
pects to achieve;

(e) A description of the proposed places
and manner of providing heart and kidney
transplant services and services related to
heart and kidney transplants under the co-
operative program;

() A proposed budget for operating the
cooperative program;

(g) Satisfactory evidence of financial
ability to deliver heart and kidney transplant
services in accordance with the cooperative
program,;

(h) The agreement that establishes the
cooperative program and policies that shall
govern it; and

(i) Other information the director be-
lieves will assist in determining whether the

cooperative program will likely achieve the
goals listed in O 442.705 (2).

(3) The director shall review the ap lica-
tion in accordance with the grovisions of this
section and shall grant, deny or request
modification of the application within 90
days of the date the app ication is filed. The
director shall hold one or more public
hearinss on the application, which shall
conclude no later than 80 days after the date
the application is filed. The decision of the
director on an application shall be consid-
ered an order in a contested case for the
purposes of ORS 183.310 to 183.550.

(4) The director shall approve an appli-
cation made under subsection (2) of this sec-
tion after:

(a) The applicants have demonstrated
they will achieve at least six of the goals of
ORS 442.700 to 442.760 and 646.740, including
at least the goals identified in ORS 442.705
(2Xa) to (d); and

(b) The director has reviewed and ap-
proved the specifics of the anticompetitive
activity expected to be conducted by the co-
operative program.

(5) In- evaluating the agplication, the di-
rector shall consider whether a cooperative
program will contribute to or detract from
achieving the goals listed in ORS 442.705 (2).
The director may weigh goals relating to
circumstances that are likely to occur with-
out the cooperative program, and relating to
existing circumstances. The director may
also consider whether any alternative ar-
rangements would be less restrictive of com-
petition while achieving the same goals.

(6) An order a provintgi a cooperative
program shall identily and define the limits
of the permitted activities for purposes of
granting antitrust immunity under ORS
442.700 to 442.760.

(7) An order approving a cooperative
program shall include:

(a) Approval of specific activities listed
in ORS 442.715;

(b) Approval of activities the director an-
ticipates will have substantial anticompet-
itive effects;

(c) Approval of the proposed budget of
the cooperative program;

(d) The goals listed in ORS 442.705 (2)
that the cooperative program is expected to
achieve; and

(e) Approval of the cooperative program
as described in the application and a finding
that the cooperative program is in the public
interest. '

(8) An order denying the application for
a cooperative program shall identify the
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ﬁ_m}ings of fact and reasons supporting de-
nial.

(9) Either the director or all the parties
to the cooperative program may request a
modification of an application made under
this section. A request for a modification
shall result in one extension of 30 days after
submission of the modified application. The
director shall issue an order under this sec-
tion within 30 days after submission of the
modified application. [1993 c.769 §14)

Note: Section 14, chapter 769, Oregon Laws 1993,
provides:

Sec. 14. Applicants may submit applications upon
the effective date of rules adopted under this 1993 Act
[442.700 to 442.760 and 646.740). [1993 ¢.769 §14)]

442715 Authorized practices under
approved cooperative program. (1) To the
extent permitted by an order issued under
ORS 442.710, health care providers providing
heart and kidney transplant services through
a cooperative program approved under ORS
442.700 to 442.760 may engage in the follow-
" ing practices in order to achjeve the goals
described in ORS 442.705 (2):

(a) Set prices for heart and kidney trans-
plants and all services directly related to
heart and kidney transplants;

(b) Refuse to deal with competitors in the
heart and kidney transplant market;

(c) Allocate product, service, geographic
and patient markets directly relating to
heart and kidney transplants;

(d) Acquire and maintain a monopoly in
heart and kidney transplant services; and

(e) Engage in other activities that might
give rise to liability under ORS 646.705 to
646.836 or federal antitrust laws.

(2) To the extent permitted by an order
issued under ORS 442.710 and in addition to
the provisions of subsection (1) of this sec-
tion, physicians participating in a cooper-
ative program may agree among themselves
on referrals of nontransplant cardiac sur-
geries to the extent necessary to achieve re-
distribution of the cardiac surgery cases
among participating surgeons.

(3) The Legislative Assembly intends that
all persons arranging or participating in a
cooperative program approved and conducted
in accordance with an order issued under
ORS 442.710 and all persons participating in
good faith negotiations conducted pursuant
to ORS 442.750 shall:

(a) Not be subject to the provisions of
ORS 646.705 to 646.836 so long as the activ-
ities of the cooperative program are regu-
lated, lawful and approved in accordance
with ORS 442.700 to 442.760 and 646.740; and

(b) Receive the full benefit of state action

immunity under federal antitrust laws. {1993
c.769 §2)

442.720 Board of governors for coop-
erative program. (1) If the director issues
an order approving an application for a co-
operative program under ORS 442.710, the
director shall establish a board of governors
to govern the cooperative program. The
board of governors shall not constitute, for
any purpose, a governmental agency.

(2) The board of governors shall consist
of the president or other chief executive of-
ficer ofp each health care provider that is a
party to the cooperative program agreement
and the director or a designee of the direc-
tor. The designee shall serve at the pleasure
of the director. The designee shall not have
any economic or other interest in any of the
health care providers associated with the co-
operative program.

- (3) In governing the cooperative program,
the board of governors shall develop policy
and approve budgets for the implementation
of the cooperative program.

(4) The director or designee of the direc-
tor may reject any operating or capital
budget of the cooperative program upon a
finding by the director that the budget is not
consistent with the goals listed in ORS
442.705 (2) that the cooperative program is
expected to achieve. [1993 769 §5)

442.725 Annual report of board of
governors. Not later than 60 days following
each anniversary date of the director’s ap-
proval of a cooperative program, the board
of governors of the cooperative program shall
deliver an annual report to the director. The
report shall specifically describe;

(1) How heart and kidney transplant
services and related services of the cooper-
ative program are being provided in accor-
dance with the order;

(2) Which of the goals identified in the
order are being achieved and to what extent;
and

(3) Any substantial changes in the coop-
erative program. (1993 c.769 §6)

442730 Review and evaluation of re-
port; modification or revocation of order
of approval. (1) The director shall review
and evaluate the annual report delivered un-
der ORS 442.725. The director shall:

(a) Determine the extent to which the
cooperative program is achieving the goals
identified in the order;

(b) Review the activities being conducted
to achieve the goals; and
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(c) Determine whether each of the activ-
ities is still necessary and appropriate to
achiéve the goals.

(2) If the director determines that addi-
tional information is needed for the review

described in subsection (1) of this section,

the director may order the board of gover-
nors to provide the information within a
specified time.

(3) Within 60 days after receiving the
annual report or any additional information
ordered under subsection (2) of this section,
the director shall:

(a) Approve the report if the director de-
termines that the cooperative program is op-
erating in accordance with the order and
that the goals identified in the order are be-
ing adequately achieved by the cooperative
program,;

(b) Modify the order as appropriate to
adjust to changes in the cooperative program
approved by the director and approve the re-
port as provided in paragrap (a) of this
subsection;

(¢) Order the board of governors to make
remedial changes in anticompetitive activ-
ities not in compliance with the order and
request the board of governors to report on
grog‘ress not later than a deadline specified

y the director;

(d) Revoke approval of the cooperative
program; Or

(e) Take any of the actions set forth in
ORS 442.740. 1993 c.769 §7]

442735 Complaint procedure. (1) Any
person may file a complaint with the director
requesting that a specific decision or action
of a cooperative program supervised by the
director be reversed or moditied, or that ap-
proval for all or part of the activities per-
mitted by the order be suspended or
terminated. The complaint shall allege the
reasons for the requested action and shall
include any evidence relating to the com-
plaint.

(2) The director on the director’s own in-
itiative may at any time request information
from the board of governors concerning the
activities of the cooperative program to de-
termine whether the cooperative program is
in compliance with the order. (1993 c.769 §8]

442.740 Powers of director over action
under cooperative program. (1) During the
review of the annual report described in ORS
442.730, after receiving a complaint under
ORS 442.735, or on the director’s own initi-
ative, the director may take one or more of
the following actions:

(a) If the director determines that a par-

ticular decision or action is not in accor-
dance with the order, or that the parties are

engaging in anticompetitive activity not per-
mitted by the order, the director may direct
the board of governors to identify and imple-
ment corrective action to insure compliance
with the order or may modify the order.

(b) If the director determines that the
cooperative program is engaging in unlawful
activity not permitted by the order or is not
complying with the directive given under
paragraph (a) of this subsection, the director
may serve on the cooperative program a pro-
posed order directing the cooperative pro-
gram to:

(A) Conform with the directive under
paragraph (a) of this subsection; or

(B) Cease and desist from engaging in the
activity.

(2) The cooperative program shall have
up to 30 days to comply with a proposed or-
der under subsection (1)b) of this section
unless the board of governors demonstrates
additional time is needed for compliance.

(3) If the director determines that the
participants in the cooYerative program are
in substantial noncom&iance with the cease
and desist directive, the director may seek
an appropriate injunction in the circuit
courts of Marion or Multnomah Counties.

(4) If the director determines that a suf-
ficient number of the goals set forth in ORS
449.705 (2) are not being achieved or that the
cooperative program is enga ing in activity
not permitted by the order, the director may
suspend or terminate approval for all or part
of the activities approved and permitte by
the order.

(5) A proposed order to be entered under
subsection (1)(b) or (4) of this section ma be
served upon the cooperative program without
prior notice. The cooperative program may
contest the proposed order b{ﬁ ing a written
request for a contested case earing with the
director not later than 20 days following the
date of the proposed order. The proposed or-
der shall become final if no request for a
hearing is received. Unless inconsistent with
this subsection, the provisions of ORS
183.310 to 183.550, as applicable, shall govern
the hearing procedure and any judicial re-
view.

(6) The only effect of an order suspending
or terminating approval under ORS 442.70
to 442.760 shall be to withdraw the immuni-
ties granted under ORS 442.715 (3) for anti-
competitive activity permitted by the order
and taken after the effective date of the or-
der. [1993 c.769 §9]

442.745 Disclosure of confidential in-
formation not waiver of right to protect
information. If parties to a cooperative pro-
gram agreement provide the director with
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written or’ oral information that is confiden-
tial or otherwise protected from disclosure
under Oregon law, the disclosures shall not
be considered a waiver of an right to pro-
tect the information from discfosure in other
proceedings. [1993 c.769 §10]

442,750 Status of actions under coop-
erative program; effect on other liability.
(1) Notwithstanding the provisions of ORS
646.705 to 646.836:

(a) A cooperative program for which ap-
proval has been granted under ORS 442.700
to 442.760 and 646.740 is a lawful program to
the extent it engages in activities permitted
by the order ang supervised by the director
and is in compliance with the order; and

(b) If the parties to a cooperative pro-
gram apply to the director as provided in
ORS 442.710, the conduct of the parties and
all other participants in negotiating or en-
tering into a cooperative program is lawful
conduct.

(2) Subsection (1)(b) of this section does
not apply to persons negotiating a cooper-
ative program if it can be demonstrated, by
a preponderance of the evidence, that the
persons do not or did not intend to enter into
a cooperative agreement.

(3) Nothing in ORS 442.700 to 442.760
and 646.740 shall be construed to immunize
any person from liability or impose liabilit
where none would otherwise exist under fed-
eral or state antitrust laws for conduct in
negotiating and entering into a cooperative
program for which no application was filed
with the director. [1993 769 §11)

442,755 Rules; costs; fees. (1) The di-
rector shall adopt rules as may be necessary
tozc%gy out the provisions of ORS 442.700 to
442.760.

(2) The costs of pro%-am approval and
supervision shall be paid by the parties to a
cooperative program agreement and the di-
rector shall set fees for application, annual
review and supervision as necessary to fund
the director’s supervision of the program.
(1993 c.769 §12)

442,760 Status to contest order. Not-
withstanding the provisions of ORS 183.310
(6) and 183.480, only a party to a cooperative
program agreement or the director shall be
entitled to a contested case hearing or judi-
cial review of an order issued pursuant to
8%8 442.700 to 442.760 and 646.740. [1993 c.769

442.990 [Amended by 1955 ¢.533 §9; repealed by 1977
717 §23]

—————

1993-36-170



