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305.180

305.190

305.192

305.195

305215

305217

305245
305260

Converting warrant to judgment for out-
of-state collection

Subpoenaing and examining witnesses,
books and papers; application to tax court
for disobeyance of subpoena

Disclosure of books and papers relating to
appraisal or assessment of industrial prop-
erty

Written interrogatories; contents; time
and manner of service; answer; objection;
order for answer; demand for information
by taxpayer; order for information
Witness fees and mileage

Conflicting claims for credit for dependent;
notice procedure; appeal; evidence as pub-
lic record

When . deduction for amounts paid as
wages or remuneration permitted

Interest on deficiency, delinquency or re-
funds; adjustments in rates; computation

Determination of interest rate
Request of assistance by law enforcement
agency; disclosure of tax records

Penalty for second dishonored check, draft
or order for payment of taxes; waiver

(Representation Before Department)
Qualifications of persons representing tax-
payer; attorneys to present certain issues;
procedure for designating representative
Representation before department of des-
ignated tax matters; designated tax part-
ner
Representation before department by offi-
cer or employee of county or department
Representation before department by for-
mer personnel prohibited

(Tax Deficiencies; Notice; Administrative Appeals)

305283
305.265
305.267
305270

Order requiring filing report or return;
show cause; contempt; appeal

Deficiency notice; payment of deficiency;
assessment; administrative appeal; interest
Extension of time to issue notice of defi-
ciency or assessment

Refund of excess tax paid; claim procedure
Administrative appeal procedure; parties;
manner of appeal; service

Time for filing appeals; denial of appeal;
alternate appeals p ure where permit-
ted by ORS 305.515 to 305.555

Appeals of same pro for same tax
year from boards of equalization and ratio
review to department or tax court

Correction of tax and assessment rolls for
subsequent tax years during pendency of
a peaj

Extension of time for making assessment
due to bankruptcy

Cancellation of tax, penalty or interest

Procedure where deficiency based on fed.
eral revenue agent report

Disposition of penalties; payment of re-
funds '

(License Lists)
Definitions for ORS 305.385

305.385

305410

306415

305445

305.447

305460

3056470
305475
305.480

305485
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- confidential information

Agencies to suppflfy licensee and contractor
lists; contents; effect of department deter-
mination on taxpayer status of licensee or
contractor

SUBPOENAS RELATING TO
INDUSTRIAL PROPERTY

Subpoenas of records containing informa-
tion on industrial plant for use to deter-
mine value of different industrial plant
Process for limiting scope of third-party
subpoena

When industrial plant owner may choose
not to produce information sought by sub-
poena

Protection of confidentiality of industrial
property information obtained by subpoena

Disclosure and use of industrial property
obtained by
third-party subpoena

Payment of costs of subpoena compliance; -
determination of costs

OREGON TAX COURT
(General)
Oregon Tax Court
Authority of court in tax cases within its
jurisdiction; concurrent jurisdiction
Service of papers and process
g’ll;sn mailed complaint considered to be

Tax, ainam:ll:y and interest payable before
appeal; how determined; waiver; refund
Issuance of subpoenas; administration of
oaths; depositions

Proceedings to be without jury and de
novo; issues reviewable; rules of procedure

Burden of proof in tax court proceedings

Hearings to be open to public; report of
proceedings; exception; confidentia! infor-
mation

Decision of court; form and contents; de-
termination of value of property subject to
special assessment

Damages for frivolous or groundless appeal
or appeal to delay

Finality of unappealed decision of tax
court; effect of appeal to Supreme Court
Appeals to Supreme Court; reviewing au-
thority and action on appeal

Recovery by taxpayer of certain costs and
expenses upon appeal to Supreme Court
Publication of tax court decisions

Election and term of judge; vacancy;
recommendation of appointees to fill va-
cancy
Qualifications of judge; oath; inapplicabil-
ity_ of di ification-for-prejudice pro-
vision

Judge’s salary, expenses, disability and re-
tirement

Presiding judge; functions

Offices of tax court; location of hearings
State Court Administrator as administra-

tor and clerk; other personnel; expenses;
limitation on activities of personnel

Records



ADMINISTRATION; APPEALS

305510

306515
305520

305575

‘Filing fees; recovillx of certain costs and

disbursements; additional recovery for
certain taxpayers; disposition of receipts

Fees and expenses of witnesses
Fees for transcripts or copies of records

When stockholder may represent corpo-
ration in tax court proceedings

(Small Claims Division)
Small claims division; jurisdiction
ORS 305.405 to 305.418, 305.420 to 805.435 and

805.452 to 305.485 apply to proceedings in
small claims division
Notice to ayer of right to appeal to
small claims division

Election to proceed in small claims divi-
sion; effect of election.

Commencement of proceeding by petition
filed by taxpayer
Notice to assessor or department of filing

_of petition; parties; exclusive jurisdiction;

appearance as amicus curiae

Appraisal of property in small claims pro-
ceedings; costs

Hearings to be informal; evidence; repre-
sentation of parties

Dismissal of case on taxpayer's request;
effect

Judgments

(Procedure on Appeal from
Order of Department of Revenue;

Effect of Pendency of Appeal)
Procedure on appeal from order of depart-
ment; procedure where taxpayer is not
appellant; effect of failure to notify person
appealing
Stay of collection of taxes, interest and
penalties pending appeal to department;
exception; bond
Standing to appeal to tax court; perfection
of appeal; small claims alternative proce-
dure permissible
‘Authority of tax court to determine defi-
ciency

(Constitutional Limit Upon Property Taxes; Effects;

305.580

305591

Determination)

Effects of propérty tax limit; exclusive
remedy for determinations; priority of pe-
titions

Interested taxpayer petitions; manner and
time for filing; notice of classification of
tax, fee, c e or assessment as subject
or not subject to limit :

Local government petitions concerning

taxes of another local government; man-
ner and time for filing

Tax court findings; orders; refunds; other
relief

Judicial declaration; petition by local gov-
ernment; notice; intervention; appeal;
costs

Court determination that tax limit is in-
applicable; collection of tax; appeal; stay
denied

INTERGOVERNMENTAL TAX
RELATIONS

(Federal and Other States)

805605 Application of tax laws within federal
areas in state

805610 Reciprocal recognition of tax liability; ac-
tions in other states for Oregon taxes

305616 Apportionment of moneys received from
United States in lieu of property taxes

(Local)

305620 Collection and distribution of local taxes
on income and sales; costs; court review

of orders; appeals

805.625 State and political subdivisions are em-
ployers for purpose of withholding city or
county income tax

305.630 Compliance with city or county income tax
ordinance required

805.635 Rate of withholding to be designated by
city or county; forms

305.640 !Li;;:rimination among employers prohib-
i

MULTISTATE TAX COMPACT
805.655 Multistate Tax Compact

305.660 Director of department to represent state;
alternate

306.665 Appointment of consultants from political
subdivisions imposing taxes having multi-
state impact

305675 Application of compact provisions relating
to mterstate audits

805685 Multistate Tax Commission Revolving Ac-
count

CHARITABLE CHECKOFF PROGRAM
805690 Definitions for ORS 305.690 to 305.763

805695 Oregon Charitable Checkoff Commission,
qualifications; term; compensation and ex-
penses

305.700 Officers; meetings; quorum; director as
nonvoting member

305.705 Duties of chairperson

305710 Notice of availability of space in tax return
for checkoffs; determination of entities el-
igible for checkoff

805.715 .Determination of eligibility; certification
of entities to be listed on tax return

305.720 Qualification for entity for contributions
by checkoff

305.725 Application of entity

805730 Financial report of entity

805.735 Effect of qualification; notice if entity not
qualified

805.740 Standards for continuing eligibility
3806745 Inclusion of eligible entities on tax return

805.747 Administrative expenses; crediting con-
tributions to entities

305749 Payment to checkoff programs; notice and
effect of low contributions; form on tax
return

805.751 Department rules

805.733 State Treasurer may solicit donations to
eligible entities; commission rules; limita-
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tion on commission authority over certain
checkoffs

REFUNDS

Paying over funds to treasurer and writing
checks for refunds

Refund of taxes adjudged invalid

Report of taxpayers paying invalid tax; is-
suance and payment of warrants

305.760

305.765
305.770

305.775 Interest on amount of refund in certain
cases

305780 Taxes due prior to year in which suit
brought

305.785 Appropriation

305.790 Manner of payment of certain costs and
expenses
MISCELLANEOUS PROVISIONS

305805 Repeal of intangibles income tax law not

to affect accrued taxes

Verification of return, statement or docu-
ment filed under tax laws

False return, statement or document pro-
hibited

Date when writi or remittance deemed
received by tax officials

Collection of fines, penalties and forfei-
tures; disbursement; cost of collection

Forms furnished by county assessors;
assessor not liable when taxpayer fails to
receive mailed form

Remedies exclusive
Use of collection agency

TAXPAYER BILL OF RIGHTS
Statement of rights of taxpayers; distrib-
ution
Taxpayer rights
Personnel evaluation not based on amount
of taxes collected

Rights of taxpayer in meeting or commu-
nication with department

Waiver of interest or penalty when de-
partment misleads taxpayer

Right of clear explanation

R.iiht to enter into agreement to satisfy
liability in installment payments

Action against property before issuance of
warrant prohibited

Short title

305.815

PENALTIES
Criminal penalties

Civil penalty for failure to file return for
three consecutive years

CROSS REFERENCES

Action by department against judicial officer for delin-
quent payment of certain money, 30.830

Applicability of audit, deficiency, refund and appeal
procedure to gift tax, 119.211

Applicability of audit, deficiency, assessment, refund
and appeal procedure to inheritance tax, 118.171

Application of Administrative Procedures Act, 183.315
Audit report to county, copy to Department of Revenue,
297.459

Camping and recreational vehicle spaces, tax, 390.232

Court records, electronic data processing, Supreme
Court rules, 7.095

Department of Revenue to exercise general supervision
over property taxation, 306.115

Department to report to Children’s Services Division
regarding Child Abuse Multidisciplinary Inter-
vention Account, 137.303

Director of Department of Revenue to concur in se-
lection of nonprofit organization to administer lit-
eracy hotline, 329.950

Emergency telephone system tax, 1981 ¢.533 §10
Enterprise zones, tax exemptions, 285.570 to 285.617
Federal Tax Lien Registration Act, 87.806 to 87.831
Gift tax, administration, Ch. 119

Intoxicated Driver Program Fund, review, Department
of Revenue, 1993 ¢.757 §3 -

Liability of ﬁublic bodies for amounts due department
arising from public contracts, 279.542

Minerals Tax Task Force, 1991 ¢.735 §36

Oregon Mass Transportation Financing Authority, in-
come and property tax exempt status, 391.600

Pro tempore judges, 1.600 to 1.675

Property tax, limit on amount, Const. Art. XI §11b, 1991
¢.550 (temporary implementing legislation)

Senior judges, designation of retired judge, 1.300
Taxation of limited liability companies, 63.810

Taxes administered and adjudicated by agencies other
than Department of Revenue and tax court:

Beef Council contributions, Ch. 577
Commercial fish poundage fees, 508.505

Commodity commission assessments, 576.051 to
576.445

Forest protection assessments, State Forester, Ch.
4T

Gross premium tax on fire insurance, Director of
Consumer and Business Services, 731.292

Insurance compan! fees and taxes, Director of
gglng;l;ner and Business Services, 731.804 to

Liquor taxes, Liquor Control Commission, Ch. 473
Milk marketing, production and distribution fees,
Ch. 583

Moto’rl' 6%an'ier taxes, Public Utility Commission, Ch.

Motor vehicle and aircraft fuel taxes, Department
of Transportation, Ch. 319

Potato Commission assessments, Ch. 579
Race track taxes, Racing Commission, Ch. 462
Unemployment insurance taxes, Ch. 657

Western Oregon small tract optional tax, timber,
State Forester, 321.705 to 321.765 .

Wheat Commission assessments, Ch. 578
Urban renewal taxation study, 1991 ¢.891 §1

805.025
Collections Unit, creation with department, 293.250
305.060

Branch offices, 314.805
Equipment and supplies for state agencies, purchase,
279.712

Office quarters, authority to lease or rent, 276.420 to
276429
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305.100

Rules:
Cigarette tax, 323.440
Homestead property tax refund, 310.690
Income tax, 314.815
Local Budget Law, 294.495
Open space lands special assessment, 308.790
"Property tax, 306.120

Unit ownership, uniformity of assessment and ap-
praisal of units of property, 100.555

305.105

Local Budget Law, rulings, 294.500
Petition by group representing owners of farm proper-
ties, 308.360
305.110
Local Budget Law, construction, 294.495
3053.120
Local Budget Law, enforcement, 294.505, 294.510
305.145 .

Extension of time for paymex'at of cigarette tax, 323.365

305.190
Examination of records regarding cigarettes for tax
purposes, 323230
Subpoena power, 308.335, 314.425, 321.609, 323.235

306276

Review of denial of tax exemption for construction of
certain industrial projects, 311.860

305.405 to 305.576
Administrative supervision by Supreme Court over
other courts, 1.002
Contempt of court, 33.015 to 33.155
Courts and judicial officers generally, Ch. 1
Disqualification of judge, 14.210
Duties of attorneys, 9.460
Judicial Conference, 1.810 .
Judicial power of the state, Const. Art. VII (A), §1
Jurisdiction of circuit courts, Const. Art. VII (0), §9
Jurisdiction over parties, 14.030
Leaves of absence, 1.290
Seal of court, 1.030

Temporary appointment and assignment of judges,
Const. Art. VII (A), §2a

Time limit for decision of court, 1.050

Writ of mandamus to enforce duties relating to admin-
istration of justice, 1.025

305405

General authority, 1.260
Mandamus proceedings in cases involving tax laws,
34.120

Ordering municipal corporation to revise budget proce-
dures, 294510

305410

Cases within appellate or original jurisdiction of tax
court:

Cigarette tax, 323.416

Eastern Oregon forestland values, 321.810, 321.811
Income taxes, 314.466

Inheritance taxes, 118.410

Local Budget Law, appeals and controversies un-
der, 294.485, 294.500, 294.515

Western Oregon forestland and stumpage values,
321.284, 321.352, 321.353 :

Western Oregon small tract optional tax, 321.765

Exclusion of probate jurisdiction, limited to gift and
inheritance tax appeals, 111.025

Power of judicial officers generally, 1.210 to 1.305
305425
Priority of appeals under Local Budget Law, 294.520
3805445
Appeal by group representing owners of farm properties,
308.360

305460

Salary of judge of tax court, 292.425
305518

Jurisdiction of small claims division in appeals relating
to harvested timber in western Oregon, 321.327

305.606

Cigarette tax, application to certain federal installa-
tions, 323.055

Exemption of federal property to extent required by law,
307.040

Refunds for unused cigarette tax stamps or meter set-
tings and for unsalable or destroyed cigarettes,
323.320 to 323.330

305.855
Application to allocation and apportionment of income,
314710

Inspection of individual income tax returns, 314.840
305.760

Support payments, collection from tax refund, 25.610
806.765

Disposition of tax revenues collected by invalidly or-
ganized water districts, 264.220

305.815
Cigarette tax, penalty for fraud or intent to evade,
323.380, 323.990

Making, signing or verifying false return or statement,
.314.075, 314.991

305.820
Similar general provision, 293.660
305.990
Disobedience of subpoena or refusal to testify, 308.990,

314.425, 321.225, 321.991

Furnishing false statement, 308.990, 309.990, 314.075,
314.991, 321.225, 321.991, 323.990
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305.046

CONSTITUTIONAL PROPERTY TAX
LIMIT

Note: Sections 36 and 452, chapter 459, Oregon
Laws 1991, provide: <

Sec. 86. Validation of actions. All actions taken
by the Department of Revenue, prior to the effective
date of this Act [September 29, 1991}, to implement the
arovisions of section 11b, Article XI of the Oregon

onstitution with respect to the assessment or tax rolls
for the 1991-92 tax year with respect to the valuation
of property for ad valorem tax purposes, conduct of ra-
tio studies, review of the assessment roll, preparation
of the tax roll and calculation of the limits imposed by
section 11b, Article XI of the Oregon Constitution are
validated. [1991 c.459 §36)

Sec. 452. Al?licable date. Except as otherwise
specifically provided, the amendments, repeals and new
matter contained in this Act [c.459, Oregon Laws 1991]
first apply to tax years beginning on and after July 1,
1991. [1991 c459 §452]

DEPARTMENT OF REVENUE
(Organization)

305.005 Definitions. As used in chapter
520, Oregon Laws 1969, unless the context
requires otherwise:

" (1) “Department” means the Department
of Revenue.

(2) “Director” means the Director of the
Department of Revenue. [1969 c.520 §2]
4461 305.010 [Formerly 306.010; repealed by 1969 c.520

805.015 Policy. It is the intent of the
Legislative Assembly to place in the Depart-
ment of Revenue and its director the acgnin-
istration of the revenue and tax laws of this
state, except as specifically otherwise pro-
vided in such laws. [1969 c.520 §1; 1977 c.870 §1]
4461 805.020 [Formerly 306.020; repealed by 1969 ¢.520

+ 3805025 Department of Revenue; or-
ganization; planning; seal. (1) The Depart-
ment of Revenue is established.

(2) The Department of Revenue -shall
consist of administrative divisions. Each of
the administrative divisions of the depart-
ment shall be headed by an administrator
who shall be in the unclassified service un-
der the State Personnel Relations Law and
aF ointed by the Director of the Department
of Revenue. Each administrator shall be well
qualified by technical training and experi-
ence in the functions to be performed.

(3) The Director of the Department of
Revenue, from time to time, may alter or
amend the organization of the department,
including its administrative divisions, as the
director deems necessary to achieve the
greatest efficiency and economy in its opera-
tion.

(4) The director, acting in concert with

"the chief officers of other state agencies
charged with raising revenue, shall use all

reasonable means to increase efficiency and
economy by coordinating work and sharing
resources with other agencies, including but
not limited to the mdtual use of field officers
and field auditors. With respect to such ac-
tivity the director shall cause to be prepared
a report relating to the utilization and coor-
dination of revenue raising functions of the
state agencies charged with such responsi-
bility, including but not limited to suggested
plans for departmental or governmental re-
organization in the revenue raising field.
Such report shall be submitted to the Gover-
nor and the Legislative Assembly when it
next convenes.

(5) The department shall have an official
seal, with the words “Department of
Revenue” and “State of Oregon” and such
other design as the director may prescribe.
The seal shall be used to authenticate all
papers and proceedings requiring
authentication. (1969 c.520 §33, 5; 1973 c402 §2; 1981
¢.848 §1]

401 805.030 [Formerly 306.030; repealed by 1969 c.520

305.035 Director of Department of Re-
venue; appointment; confirmation; com-
Bensation and expenses; bond. (1) The

epartment of Revenue shall be under the
supervision of the Director of the Depart-
ment of Revenue who shall be apf)ointe for
a term of four years and shall hold office at
the lpleasure of the Governor. The director
shall be skilled and expert in matters of tax-
ation and shall devote the entire time of the
director to the performance of the duties im-
posed upon the department.

(2) The appointment of the director is
subject to confirmation by the Senate under
ORS 171.562 and 171.565. In case the Gover-
nor’s choice of a director is not confirmed,
the Governor shall make another appoint-
ment subject to the confirmation by the Sen-
ate as provided in this subsection.

(3) The director shall receive such salary
as may be provided by law. In addition to
salary, the director, subject to the limitations
otherwise provided by law, shall be reim-
bursed for all reasonable expenses necessar-
ily incurred by - the director in the
performance of official duties. Before enter-
ing upon the duties of office, the director
shall be bonded under ORS 291.011. [1969 c.520
§4; 1985 ¢.565 §52; 1985 ¢.761 §5)

401 305.040 [Formerly 306.040; repealed by 1969 ¢.520

305.045 Duties of director. (1) Except
as otherwise provided by law, the director
shall coordinate all of the activities of the
department, and has the power of general
supervision over the administration of each
division within the department, and the ad-
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ministrative head thereof, and is directly re-
sponsible to the Governor therefor.

(2) The director shall provide administra-
tive staff, hearing officers, fiscal, planning
and research facilities and services for the
agencies within the department. [1969 ¢.520 §6]
401 305.050 [Formerly 306.050; repealed by 1969 c¢.520
6] 805.055 [Formerly 306.230; repealed by 1969 c¢.520

305.057 Delegation of authority. When-
ever a power is granted to the director, the
power may be exercised by such officer or
employee within the department as desig-
nated in writing by the director. Any suc
designation shall be filed in the office of the
Secretary of State. [1969 ¢.520 §7; 1975 ¢.605 §15a]

305.060 Offices of department; sessions
of department. The Department of Revenue
shall hold its regular sessions at the state
capital, and shall be furnished with suitable
office quarters under ORS 276.004, and nec-
essary printing in the same manner as other
state officers. All necessary office equipment
and supplies, required by the department,
shall be purchased from the appropriation
made for the salaries and the general and
contingent expenses of the department. The
department may hold sessions at any place in
this state when deemed necessary to facili-

tate the discharge of its business. {Formerly
306.060; 1969 ¢.520 §25; 1969 ¢.706 §64c)

305.063 Department of Revenue Ad-
ministration Account; use; limitation. (1)
There is established in the General Fund of
the State Treasury the Department of Re-
venue Administration Account. Notwith-
standing any other law, such amounts as
may be necessary to pay the administrative
expenses of the Department of Revenue shall
be continuously credited to the Department
of Revenue Administration Account from the
biennial appropriations, or transferred to
such administration account from the ac-
counts, or funds of the divisions and other
agencies within the department. Such
amounts as may be requested ?uarterly by
the director, with the approval of the Oregon
Department of Administrative Services, shall
be credited or transferred to the Department
of Revenue Administration Account from the
biennial appropriations, accounts or funds of
the divisions and other agencies within the
department. The Department of Revenue is
su 8ect to the allotment system provided for
in ORS 291.234 to 291.260.

(2) The amounts credited and transferred
to the Department of Revenue Administra-
tion Account shall not be greater than the
total of any budget approved for the depart-
ment by the Legislative Assembly and shall
be determined by the costs of the adminis-
trative, supervisory, legal and review serv-

[

ices provided the respective divisions and
agencies within the department. All moneys
appropriated, credited or transferred to.the
Department of Revenue Administration Ac-
count are appropriated continuously to pay
the administrative expenses of the depart-
ment. (1969 c.520 §48]

305.065 Deputy director; appointment;
qualifications. Tf‘l'e director, with the ap-
proval of the Governor, may designate a
deputy director, to serve at the pleasure of
the director, with full authority to act for
the director, but subject to the control of the
director. The deputy director shall be skilled
and expert in matters of taxation and shall
devote the entire time of the deputy director
to the performance of the duties of the dep-
uty director in the dt:gartment. The desig-
nation of a deputy director shall be by
written order filed with the Secretary of
State. [1969 ¢.520 §§8, 9; 1973 ¢.402 §3)

8451 305.070 [Formerly 306.070; repealed by 1969 c.520

305.075 Employees; appointment; du-
ties; compensation and expenses. (1) Sub-
ject to any applicable provisions of the State

ersonnel Relations Law:

(a) The director may appoint and remove
such officers, agents and employees as the
director considers necessary. Such persons
shall have the duties and powers the director
from time to time prescribes.

(b) The compensation of all such officers,
ggents and employees shall be fixed by the
irector.

(2) Subject to and in the manner other-
wise provided by law, all officers, agents and
employees of the department shall be allowed
such reasonable and necessary traveling and
other expenses as may be incurred in the
performance of their duties. [1969 c.520 §11; 1985
c.761 §6)

4401 305.080 [Formerly 306.080; repealed by 1969 c¢.520

305.083 11969 ¢.520 §13; repealed by 1973 c.402 §30)

305.085 Charges for maps, documents
or publications. The Department of Re-
venue is hereby authorized to charge a rea-
sonable sum reflecting its costs, for each
copK sold of maps, documents, or publications
such as those containing its laws and ad-
ministrative rules or reports. The proceeds
from such sales are to be deposited in the
department’s miscellaneous receipts account
established under the authority of ORS
279.833. [1969 c.479 §3; 1973 c.402 §4]

(Tax Administration)

sl 305.090 (Formerly 306.090; repealed by 1983 c.605

305.100 Rulemaking; forms. The De-
partment of Revenue shall:
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305.1156

(1) Make such rules and regulations it
deems proper to regulate its own procedure
and to effectually carry out the purposes for
which it is constituted.

(2) Prescribe all forms of books and
blanks used in the assessment and collection
of taxes not otherwise prescribed by law and
change the forms of blanks and books pre-
scribed by law in case change is necessary.
[Formerly 306.100] N

805.102 Constitutional property tax
limit; rules. The Department of Revenue
shall adopt rules that it considers necessary
to carry out the provisions of chapter 459,
Oregon Laws 1991, relating to Local Budget
Law, appeals to boards of equalization, ratio
review or the department, administration of
the property tax laws, imposition and col-
lection of taxes on property or compliance by
local taxing oﬁicia{)s with the requirements
of section 11b, Article XI of the Oregon
Constitution. [1991 c459 §35]

Note: 305.102 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 305 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

Note: Legislative Counsel has substituted “cha,pter
459, Oregon Laws 1991, for the words “this Act” in
section 35, clgxlpter 459, Oregon Laws 1991, compiled as
305.102. Specific ORS references have not been substi-
tuted, pursuant to 173.160. The range of sections for
which substitutions would be required yields ORS ref-
erences too numerous to be useful. These sections may
be determined by referring to the 1991 Comparative
Section Table located in Volume 15 of ORS.

305.105 Declaratory rulings by depart-
ment. The Department of Revenue in its
discretion may, on petition by any interested
person, issue a declaratory ruling with re-
spect to the applicability to any person,
property or state of facts of any rule or stat-
ute enforceable by it. The department shall
prescribe by rule the form, content and pro-
cedure for, submission, consideration and dis-
osition of such petitions. Full opportunity
or hearing shall be afforded to interested
garties. A declaratory ruling shall bind the
epartment and all parties to the proceedings
on the state of facts alleged, unless it is al-
tered or set aside by a court. A ruling shall
be subject to review in the Oregon Tax Court
and Supreme Court in the manner provided
by ORS 305.445. [Formerly 306.710; 1989 c414 §2]

305.110 Duty to construe tax laws; in-
struction of officers acting under tax
laws. The Department of Revenue shall con-
strue the tax and revenue laws of this state
whenever requested by any interested person
or by any officer acting under such laws and
shall instruct such officers as to their duties
under such laws. Such officers shall submit
all questions arising with them which affect
the construction of tax and revenue laws of
the state to the department. [Formerly 306.110]

805.115 Determination on petitions
and appeals; hearings; hearings officer;
summary of evidence; final order;
amendment to, rescission or correction
of order; procedure. (1) The director shall
make the final determinations on all pe-
titions and ap%eals which are to be written
into orders subject to appeal to a court of
law. The department shaﬁ grant a hearing
upon the appeal before the director or before
a hearinis officer appointed by the director
to hear the appeal. Testimony shall be taken
under oath or affirmation administered b
the director, deputy director or hearings of-"
ficer. In the event the hearing is not con-
ducted by the director or deputy director, a
summary of the evidence, with recommenda-
tions, shall be prepared by the hearings offi-
cer and reviewed by the director prior to
making the order. If the director proposes to
modify the recommendation of the hearings
officer, the department shall prepare a state-
ment of the modifications ang reasons there-
for and shall serve on all parties to the
hearing copies of the hearings officer’s
recomm‘endation, the modified order and the
stateméht of modification. If the modification
of the hearings officer’s recommendation .is
based on evidence received by the director
outside of the hearings record, before issuing
a final order the department shall notify the
parties and reopen the hearin% for the taking
of the new evidence and to allow the parties
to respond to the new evidence.

(2) The hearing shall be held at the of-
fices of the Department of Revenue at Salem,
Oregon, or may, within the discretion of the
department, be held at different places in the
State of Oregon, as designated by the de-
partment. The hearing may be adjourned and
continued from time to time and place to
place as ordered by the department.

(3) Whenever in the conduct of a hearing
the department shall deem it appropriate, the
department or hearings officer may use the
discovery procedures provided for in ORS
305.190, but the issuance of a subpoena shall
be subject to ORS 305.420 (5), in addition to
ORS 305.190.

(4) The department shall prepare and file
an order on each appeal, granting or denyin
relief or taking such action as considere
appropriate. Where the determination of real
market value or the correct valuation of any
property subject to special assessment is an
issue before the department, the department
may determine such value on the basis of the
evidence before it, without regard to the
value requested in the petition or appeal.
Subject to judicial review by the Oregon Tax
Court and the Supreme Court, the order
shall determine finally all the questions of
law and fact arising in the appeal under the
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tax laws of the State of Oregon. Orders shall
be served as provided in ORS 306.805, and
the department shall also serve a copy of its
order by certified mail upon each intervenor
in the appeal and each public officer affected
by the order. The order is binding upon the
taxpayer, all county officers and all other
persons affected thereby until reversed or
8odiﬁed upon review by the Oregon Tax
ourt.

(5) In all cases where the department is
required by law to determine the tax, the
department shall make a determination of
the amount of tax due, including any penalty
and interest thereon. The order shall state
the amount of the tax due, with penalty and
interest, either as originally assessed or as
redetermined, and shall order the payment
of any taxes, interest and penalty found to
be due and unpaid or order a refund to the
taxpayer of the amount, if any, paid in excess
of the tax found to be due, with interest
thereon as provided in the revenue and tax
laws. Where there has been an overpayment
of any tax, the amount of such overpayment
and the interest thereon shall be gredited
against any penalty, interest or tax then due
from the taxpayer (or against any other
amount the department is authorized by law
to collect by offset), and only the balance
shall be refunded.

(6) If the person appealing has failed
prior to the time of the appeal, without good
cause, to file any return required by law
within the time prescribed by law, or has
filed a fraudulent return, or, having filed an
incorrect return, has failed, after notice, to
file a proper return, the department shall not
reduce or refund so much of the amount of
the tax involved in the hearing as it may find
that the taxpayer owes for any other year or
years. However, the department shall first
notify the taxpayer by actual notice at the
time of the hearing on the appeal, or by not
less than 30 days’ written notice sent to the
taxpayer by certified mail, of the amount of
tax not to be reduced or refunded and the
reasons for the department’s proposed action.
The taxpayer may request a hearing on the
matter within 30 days of such notice, either
by a request made at the time of the hearing
or by a written request to the department.
Thereafter, the department shall set a time
and place for the hearing. If the notice by
the department is sent more than 30 days
prior to the hearing on appeal, the matter
shall be heard as a part of the appeal.

(7) Nothing contained in this section or
in ORS 305.265 or 305.270 shall preclude the
informal disposition of a controversy by stip-
ulation, agreed settlement, consent orders or
default, through the holding of an informal
conference, or otherwise.

(8) If no appeal is taken to the Oregon
Tax Court, all officers having charge of the
assessment and tax rolls on which an prop-
erty assessments appear that are involved in
the department’s order, shall correct the
same in accordance with the department’s
order, and taxes shall be refunded or addi-
tional taxes collected by the proper officers.

(9) Within the time for an appeal to the
Oregon Tax Court from a department order,
the department may:

(a) Amend the order. The amended order
shall be issued within such appeal time and
shall be served in the same manner as re-
quired for the original order.

(b) Rescind the order. A new order shall
be issued, but may be issued after the time
for an appeal of the original order to the
Oregon Tax Court has expired. The new or-
der shall be served in the same manner as
required for the original order.

(10)a) A party aggrieved by an amended
order or a new order shall have 60 days from
the date of the amended order or new order
in which to appeal to the Oregon Tax Court.

(b) If an appeal has been taken from the
original order to the Oregon Tax Court, the
amended order or new order may be substi-
tuted in the tax court appeal for the original
order, and the plaintiff shall have an addi-
tional 60 days from the date of the amended
order or new order in which to amend the
complaint to conform to the amended order
or new order.

(11) The department may at any time
correct an order that has not been appealed
to the tax court to remedy a clerical error
which does not alter the rights or obligations
determined in the original order. The cor-
rected order shall be served in the same
manner as required for the original order,
but shall not extend the time for appeal of

the origmal order to the Oregon Tax Court.
[1969 ¢.520 §10; 1977 c.870 §8; 1979 527 §1; 1979 c.687
§5; 1981 ¢.139 §6; 1985 ¢.761 §7; 1987 c.512 §1; 1987 ¢.758
§7; 1991 c.459 §111 '

305.120 - Enforcement of tax laws. (1)
The Department of Revenue shall see that
revenue officers comply with the tax and re-
venue laws, that all taxes are collected, that
complaint is made against any person violat-
ing such laws and that sena ties prescribed
by such laws are enforced.

(2) The director may call upon the dis-
trict attorney or Attorney General to insti-
tute and conduct prosecutions for violations
of the laws in respect-to the assessment and
taxation of property and the collection of
public taxes and revenues. (Formerly 306.140]

305.130 Department as garty to ac-
tions involving property subject to cer-
tain tax liens; complaint and summons.
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(1) The Department of Revenue may be made
‘a party in any action in any court of this
state or of the United States having juris-
diction of the subject matter to quiet title to,
to remove a cloud from the title to, or for the
foreclosulre of a mortgage or otlher lien upon,
any real property or personal property, or
both, upon wgich the State of Oregon has or
claims to have a lien under O 311.673,
311.679, 311.771, 314.430, 321.570 or the To-
bacco Products Tax Act (ORS 323.500 to
323.640), and the judgment in such action
shall be conclusive and binding upon the
State of Oregon and such department.

(2) The complaint in such action shall set
forth with particularity the nature of any
such lien had or claimed by the State of
Oregon. The summons in such action, to-
gether with a copy of the complaint therein,
shall be served on such department in the
manner prescribed by ORCP 7 D(3)(d), and
such summons shall require such department
to appear and answer the complaint within

. 60 days from the date of such service. [1961
c.573 §4; 1979 c.284 §134; 1981 c.706 §6; 1985 c.816 §37;
1987 158 §43; 1989 c.948 §7]

305.140 Power to release real property
from certain tax liens. (1) Any person hav-
ing an interest in or lien upon any real
property may request the Department of Re-
venue 1n writing to release such real prop-
erty from a cloud on the title of or lien on
such property existing, created or continued
under any one or more of the following:

(a) A warrant provided for in ORS
314.430, 321.570 or 323.610; or

(b) The provisions of ORS 311.673,
311.679, 311.689,-311.711 or 311.771.

(2) If, upon a request under subsection (1)
of this section, the department finds that a
sale of such real property would not result
in satisfaction in whole or in part of the
taxes due, it shall execute a release of such
cloud or lien upon such property, and such
release shall be conclusive evidence of the
removal and extinguishment of such cloud or
lien in respect of such real property.

(3) In addition to the release of cloud or
lien provided for in subsection (1) of this
section, the department may execute releases
on part or all of any real property in the
following cases, which releases shall be con-
clusive evidence of the removal and
extinguishment of such cloud or lien:

(a) If the department finds that’liabili
for the amount assessed, together with all
interest thereon and penalties and costs in
respect thereof, has been satisfied;

(b) If the department finds that the fair
market value of that part of the property re-
maining subject to the cloud or lien is at
least double the amount of the liability re-

maining unsatisfied in respect of such tax
and the amount of all prior liens upon the
property;

(¢) If there is supplied to the department
either an irrevocable letter of credit issued
by a commercial bank as defined in ORS
706.005 or a bond, in such form and with
such surety as the department considers suf-
ficient, conditioned upon the payment of the
amount of the warrant, togetll:er with all in-
terest in respect thereof, within 60 days after
the issuance of the release; or

(d) If there is paid to the department in
partial satisfaction of the amount of the
warrant provided for in ORS 314.430, 321.570
or 323.610 or the amount of any lien under
ORS 311.673, 311.679, 311.689, 311.711 or
311.771, an amount not less than the value,
as determined by the department, of the lien
of the State of Oregon upon the part of the
property so to be released. In etermining
such value the department shall give consid-
eration to the fair market value of the part
of the groperty so to be released and to such
liens thereon as have priority to the lien of

the State of Oregon. [1961 c.573 §3 (enacted in lieu
of 314.435, 315.635 and 321.085); 1981 c.706 §7; 1985 ¢.816
§38; 1987 ¢.158 §44; 1989 c.948 §8; 1991 ¢.331 §53]

805.145 When interest required to be
waived; power to waive, reduce or com-
promise tax, penalty and interest and
wage withholding tax liability. (1) The De-
partment of Revenue or a county tax collec-
tor shall waive interest on an assessment if
the taxpayer has failed to make a timely
gayment or has received an incorrect refund

ecause:

" (a) An employee of the department or of
a county tax collector acting in an official
capacity, who had knowledge of the neces-
sary facts, misled the taxpayer either by
some erroneous factual regresentation or by
a course of dealing or conduct;

(b) The taxpayer relied on the misleading
factual representation or conduct; and

(c) The taxpayer failed to make a timely

gayment or has received an incorrect refund

y reason of the taxpayer’s reliance on the
information or course of conduct.

(2) Notwithstanding the provisions of
subsection (1) of this section, interest shall
not be waived after a final determination of
appeal to the department or after the appeal
period for a final determination has expired.

(3) The Department of Revenue may, in
its discretion, upon good and sufficient
cause, according to and consistent with its
rules+and regulations, upon making a record
of its reason therefor, waive, reduce or com-
promise any tax balance of $50 or less or any
part or all of the penalties and interest pro-
vided by the laws of the State of Oregon
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which are collected by the Department of
Revenue.

(4) In the same manner as provided in
subsection (3) of this section the department
may waive, reduce or compromise any tax li-
ability which accrued prior to December 31,
1971, from a failure to collect, account for or
pay over taxes under ORS 316.162 to 316.212
where such taxes are not dischargeable in

bankruptcy and the failure is not willful.
(1965 c.293 §1; 1971 c.611 §1; 1985 c.761 §8; 1987 c.477 §1]

305.150 Closing agreements. (1) The
Department of Revenue is authorized to en-
ter into an agreement in writing with any
person relating to the liability of such per-
son, or of the person or estate for whom the
person acts, for any taxable period open to
adjustment under the pertinent statutes of
limitation, in respect of any revenue measure
which the department is required to admin-
ister.

(2) Such agreement shall be final and
conclusive on the date agreed to, and, except
upon a showing of fraud or malfeasance or
misrepresentation of a material fact, the
question, issue or case shall not be reopened
as to the matters agreed upon, and, in any
action, suit or proceeding, such agreement,
or any determination, assessment, collection,
refund, abatement or credit made in accor-
dance therewith shall not be annulled, modi-

fied, set aside or disregarded. [Formerly 306.720;
1969 ¢.520 §26]

805.155 Cancellation of uncollectible
tax; filing order; releasing liens. (1) If the
Department of Revenue determines that:

(a) Any tax imposed by Oregon laws
which is collected by the department has
been delinquent for seven or more years; and

(b) All reasonable efforts have been made
to effect collection; and

(¢) The taxpayer cannot be located or is
dead; and

(d) The tax is wholly uncollectible;

it shall cancel such tax, including the penal-
ties and interest applicable thereto.

(2) The department may cancel any tax
imposed by laws of the State of Oregon
which is collected by it or any portion
thereof assessed against a person, including
an{ penalty and interest which has not been
collected, if the department determines that
the administration and collection costs in-
volved would exceed the amount that can
reasonably be expected to be recovered.

(3) When taxes are canceled under sub-
section (1) or (2) of this section, the depart-
ment shall make an order canceling the tax,
penalties and interest. The order shall be
filed in the records of the department. Upon

making the order, the department also shall
cause to be canceled or released any lien of -
record in the counties which may have been

filed and entered therein. [1965 c.293 §2; 1973
c.402 §5; 1989 c.934 '§2]

305.160 Reports from public officers.
The Department of Revenue shall require
from any state, county or municipal officer,
whose duties pertain to the assessment, ap-
portionment, levy or collection of taxes and
f)ublic revenues, or the disbursement of pub-
ic funds, reports and statements in such
forms as the department may prescribe, as to
any matter deemed materialyand relevant to
the attainment of uniformity in the assess-
ment and collection of taxes and public re-
venues. [Formerly 306.160)

305.170 Complaints concerning tax
laws; reports and recommendations to
Legislative Assembly. The Department of
Revenue:

(1) Shall see that co::}plaints concerning
the law may be heard, information as to its
effects may be collected and all proper sug-

gestions as to amendments may be made.

(2) Shall report to the Legislative As-
sembly, at each regular session, the total
amount of taxes collected in the state for
state, county and municipal purposes. '

(3) May investigate the tax laws of this
and other states and the possible taxable re-
sources of this state for the purpose of re-
commending to the legislature methods by
which a more just and equitable system of
taxation may be developed.

(4) Shall recommend to the Legislative
Assembly at each regular session such
amendments of the Constitution or laws as
may seem necessary to remedy injustice or
irregularity in taxation, or to faciiitate the
assessment and collection of public taxes and
revenues. [Formerly 306.170; 1975 c.605 §16]

305.180 Converting warrant to judg-
ment for out-of-state collection. (1'} For
the purposes of out-of-state collections, the
Department of Revenue may . transform a
warrant into a judgment as provided in this
section.

(2) The department shall give 30 days’
written notice to any person subject to a
warrant for the collection of taxes, penalties
or interest of its intention to transform the
warrant to a judgment in the Oregon Tax
Court. Such notice shall be given by either
certified or registered mail. The person sub-
ject to the warrant shall have 30 days from
the date of mailing of the notice to:

() Pay the amount of taxes, penalties
and interest due;

(b) File a petition of appeal to the Direc-
tor of the Department of Revenue on any is-
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sues not previously appealable to the
department; or

(c) File a complaint in the Oregon Tax
Court contesting the validity of the warrant.
The person subject to a warrant shall not be
regmred to comply with ORS 305.275 (4) in
order to file a complaint under this sub-
section.

(3) If the amount due is not paid or an
appeal to the department or the Oregon Tax
ourt is not made within 30 days from the
date of mailing of the notice, the department
may petition the Oregon Tax Court to enter
a judgment in the amount indicated in the
warrant plus interest.

(4) Upon a showing by the department,
by affidavit or otherwise, that the depart-
ment has complied with the provisions gov-
erning the issuance of a warrant and the
%rovisions of this section, the Oregon Tax

ourt shall enter a judgment against the
person subject to the warrant in the amount
indicated in the warrant plus interest.

(5) Appeals from judgments issued under
subsection (4) of this section shall be made
in the manner provided for appeal of a judg-
ment of the Oregon Tax Court. [1989 c423 §2]

305.190 Subpoenaing and examining
witnesses, books and papers; application
to tax court for disobeyance of subpoena.
(1) Subject to ORS 305.390 and 305.392, the
Director of the Department of Revenue, in
conformity to the resolutions or rules of the
department, may subpoena and examine wit-
nesses, administer oaths and order the pro-
duction of any books or papers in the hands
of any person, company or corporation,

whenever necessary In the prosecution of

any inquiries deemed necessary or proper in
their official capacity.

(2) If any person disobeys any subpoena
of the director, or refuses to testify when re-
quired by the director, the department may
apply to the Oregon Tax Court for an order
to the person to groduce the books and pa-
pers or attend and testify, or otherwise com-
ply with the demand of the department. The
application to the court shall be by ex parte
motion upon which the court shall make an
order requiring the person against whom it
is directed to appear before the court in the
county in which the person resides or has a
place of business on such date as_the court
ghall designate in its order and show cause
why the person should not comply with the
demand of the department. The order shall
be served upon the person to whom it is di-
rected in the manner required by this state
for service of process, which service shall be
required to confer jurisdiction upon the
court. Upon failure of such person to show
cause for noncompliance, the court shall

make an order requiring the person to com-
ply with the demand of the department
within such time as the court shall direct.
Failure to obey any order issued by the court
under this section is contempt of court. The
remedy provided by this section shall be in
addition to other remedies, civil or criminal,
existing under the tax laws or other laws of
this state.

(3) ORS 305.420 (5) shall apply to the is-
suance of a sub;)oena under this section.
[§135‘¢])merly 306.190; 1977 c.884 §4; 1981 ¢.139 §7; 1993 ¢.353

Note: Section 13 (2), chapter 353, Oregon Laws
1993, provides:

Sec. 13, (2) Sections 4, 7, 9, 10, 11 and 12 of this
Act [305.390, 305.392, 305.394, 305.396, 305.398 and 305.400]
and the amendments to ORS 305.190, 305.420 and 308.411
by sections 5, 6 and 8 of this Act first apply to subpoe-
nas issued on or after the effective date of this Act
(November 4, 1993]. [1993 ¢.353 §13 (2)] -

305.192 Disclosure of books and papers
relating to appraisal or assessment of in-
dustrial property. (1) Notwithstanding ORS
192.410 to 192.505 or any other law or rule,
any books or papers produced by an owner
or any other person with respect to an in-
dustrial property, pursuant to an order is-
sued under ORS .305.190 (1) in connection
with the appraisal or assessment of indus-
trial %roperty, shall be exempt from disclo-
sure by the department. No subpoena or
judicial order shall be issued compelling the
department or any of its officers or employ-
ees to disclose those books or papers.

(2) Notwithstanding subsection (1) of this
section, the department maK disclose, subject
to any order entered by the department or
the court limiting further disclosure, any
books or papers, or any part or all of the in-
formation contained therein, in an adminis-
trative or judicial,proceeding involving the
value of that industrial property with respect
to which the books and papers were
produced or any other similar industrial
property.

(3) Before the department discloses infor-
mation under subsection (2) of this section,
it shall notify the owner of the property to
which the information relates. The owner
shall have 30 days to seek an order from the
tax court prohibiting or limiting the depart-
ment’s disclosure of the information. In de-
termining whether to allow disclosure of the
information, the court shall consider the
need for disclosure and the possible harm to
the owner from that disclosure. The decision
of the tax court is reviewable by the Su-
preme Court in the same manner as any’
other decision of the tax court. [1991 c903 §3]

305.195 Written interrogatories; con-
tents; time and manner of service; an-
swer; objection; order for answer;
demand for information by taxpayer; or-
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der for information. (1) The Department of
Revenue may serve upon any taxpayer writ-
ten interrogatories to be answered by the
taxpayer served or, if the taxpayer served is
a corporation, partnership or association, b
any officer or agent, who shall furnish suc
information as is available to the ta.)&payer.
Interrogatories may be served by the depart-
ment whenever it deems it necessary for the
purpose of determining the tax liability of
any taxpayer having income from business
activity which is taxable both within and
without the state. The request for the
interrogatories shall explain the nature of
the department’s inquiry, the use to be made
of the information, and the rights of appeal
rovided under subsection (4) of this section.
he use of interrogatories shall be available
at all times prior to a final order or deter-
mination by the department in the matter
being investigated.

(2) Each interrogatory shall be answered
separately and fully in writing under oath,
unless it is objected to, in which event the
reasons for objection shall be stated in lieu
of an answer. The answers are to be signed
by the person making them. All objections
made to written interrogatories must be
signed by the attorney for the party making
the objection, or by the party if the party has
no attorney. The taxpayer upon whom the
interrogatories have been served shall serve
a copy of the answers, and objections if any,
within 30 days after the service of the
interrogatories.

(3) If any taxpayer refuses or fails to an-
swer an interrogatory within the time re-
8uired, the department may apply to the

regon Tax Court for an order requiring an-
swer of the interrogatory served. The appli-
cation to the court shall be by ex parte
motion upon which the court shall make an
order requiring the taxpayer against whom
it is directed to appear before the court on
such date as the court shall designate in its
order and show cause why the taxpayer
should not answer the interrogatory of the
department. The order shall require appear-
ance in the county in which’ the person re-
sides or has a place of business, or if there
is no residence or place of business, at the
court at Salem, Oregon, or in any event at
such place as is agreeable to the parties and
the court. The order shall be served upon the
person to whom it is directed in the manner
required by this state for service of process,
which service shall be required to confer ju-
risdiction upon the court. Upon failure of
such person to show cause for noncompli-
ance, the court shall make an order requir-
ing the person to comply with the demand
of the department within such time as the
court shall direct. Failure to obey any order

issued by the court under this section is
contempt of court. The remedy provided by
this section shall be in addition to other
remedies, civil or criminal, existing under
the tax laws or other laws of this state.

(4) If, after the taxpayer has been served
with the department’s interrogatories, the
taxpayer has reason to believe that the tax-
payer has not been fully informed by the de-
gartment as to the nature of the
epartment’s inquiry or the use by the de-
partment of the information supplied, the
taxpayer may, within 30 days after service
upon the taxpayer, serve upon the depart-
ment a demand for full information as to
such inquiry and use. The department shall
answer the demand within 30 days of receipt.
If no answer is made by the department, or
if answfgr is m%de %nd the answe}:; is deemed
unsatisfactory by the taxpayer, the taxpayer
may within 30 days of the department’s an-
swer, or 60 days of the demand if no answer
has been made, apply to the Oregon Tax
Court for an order requiring answer of the
department by filing a petition in the manner
provided by law for filing a personal income
tax appeal to the court. The department shall
answer and, after hearing, the court shall
make such disposition of the matter as it
gstiems necessary to achieve justice. [1977 ¢.866

Note: 305.195 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 305 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

305.200 Witness fees and mileage. Wit-
nesses testifying before the department at its
request and on its behalf shall be allowed the
fees and mileage provided for witnesses in
ORS 44.415 (2). The fees and mileage shall
be paid by warrant upon the State Treasurer
upon the certificate of the director. However,
any county or state officer shall receive the
actual necessary traveling expenses of the
county or state officer only. No tender of
witness fees or mileage in advance shall be
ngg:oegfﬁry (Formerly 306.200; 1969 c.520 §27, 1989
C.

) 305210 [Formerly 306.210; repealed by 1981 c.705

305.215 Conflicting claims for credit
for dependent; notice procedure; appeal;
evidence as public record. (1) Where there
are conflicting claims to a .personal ex-
emption credit for a dependent aYlowed under
the Yersonal income tax laws, the department
shall notify by certified mail each person
claiming the same dependent, and shall set
a time and place convenient to each claim
insofar as it is practicable, for a joint deter-
mination of the conflicting claims. Each per-
son so notified who appears shall bring the
information from his or her income tax re-
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turns or reports which support his or her
claim, together with all records, data or
other evidence providing the necessary sup-
porting material to the information shown on
the income tax return. All such material
shall be available for inspection by the other
claimant, notwithstanding any provision of
ORS 314.835, 314.840 or 314.991. If either
claimant shall fail or refuse to appear or
bring such information in part or in whole,
the department shall make its determination
on the basis of all the information and evi-
dence supplied. The provisions of this chap-

ter relating to the administration of the-

ersonal income tax laws shall apply to the
etermination.

(2) If an appeal is taken to the Oregon
Tax Court pursuant to ORS 305.560 by either
claimant, each claimant shall make available
to the court information from his or her in-
come tax returns or reports s:Hporting that
person’s claim, together with evidence or
supporting data furnished to or subpoenaed
by the Department of Revenue, as well as
such other information as may be presented
to the court in the manner otherwise pro-
vided for in the hearing of cases in the Ore-

on Tax Court. If either party claimant shall
ail or refuse to appear or bring such infor-
mation in part or in whole, the court shall
make its determination on the basis of all
the evidence introduced. All such evidence
shall constitute a public record and shall be
available to the parties and the court not-
withstanding any provision of ORS 314.835,

314.840 or 314.991. (1979 c.690 §11; 1985 c.345 §4;
1987 ¢.293 §61]

305217 When deduction for amounts
paid as wages or remuneration permit-
ted. No deduction shall be allowed under
ORS chapter 316, 317 or 318 to an individual
or entity for amounts paid as wages or as
remuneration for personal services if that
individual or entitg fails to report the pay-
ments as required ORS 314.360 or 316.202
on the date prescriied therefor (determined
with regard to any extension of time for fil-
ing) unless it is shown that the failure to
report is due to reasonable cause and not
done with the intent to evade payment of the
tax imposed by ORS chapter 316 or to assist
another in evading the payment of such tax.
[1987 c.843 §2]

305220 Interest on deficiency, delin-
quency or refunds; adjustments in rates;
computation. (1) Unless specifically pro-
vided otherwise by statute or by rule of the
director adopted pursuant to subsection (3)
of this section, every deficiency or delin-
quency arising under any law administered
by the Department of Revenue shall bear
simple interest at the rate of five-sixths of
one percent per month or fraction thereof.

(2) Unless specifically provided otherwise
by statute or by rule of the director adopted
pursuant to subsection (3) of this section,
every refund arising under any law adminis-
tered by the Department of Revenue shall:

(a) Bear interest at the rate of one per-
cent per month, or fraction thereof, for in-
t%rs%st periods beginning prior to June 1,
1983.

(b) Bear interest at the rate of one and
one-half percent per month, or fraction
thereof, for interest periods beginning on or
after June 1, 1983, and prior to January 1,
1988, unless an adjustment was made under
subsection (3) of t{'n.is section in which case
the adjusted interest rate shall be used for
thed period for which the adjustment was
made.

(c) Subject to subsections (3) and (5) of
this section and ORS 305.222, bear interest
at the rate of five-sixths of one percent per
month, or fraction thereof, for interest peri-
ods beginning on or after January 1, 1988.

(3)(a) If the director determines that the
rates of interest for deficiencies, delinquen-
cies and refunds established in subsections
(1) and (2) of this section are at least one
percentage point more or less than the pre-
vailing rates of interest established by the
Internal Revenue Service for underpayments
arising under the federal tax laws to which
one percentage point has been added, the di-
rector may adopt, by rule, adjusted interest
rates. The director shall not adopt adjusted
interest rates more than once in a calendar
year. Notice of intent to adopt adjusted in-
terest rates shall be given in the manner
provided in ORS 183.335, not less than three
months before_the proposed effective date of
the adjusted rates.

(b) In establishing the adjusted interest
rates to be adopted under this subsection:

(A) The director shall take into consider-
ation the current interest rates established
by the Internal Revenue Service for under-
payments arising under the federal tax laws.

(B) To any interest amount determined
by taking into consideration the current in-
terest rates established by the Internal Re-
venue Service for underpayments under
subparagraph (A) of this paragraph, which
interest amount shall be expressed at a rate
per month or fraction thereof, there shall be
added one-twelfth of one percent.

(4)(a) If the director adopts an adjusted
interest rate for deficiencies and delinquen-
cies for any interest period beginning prior
to June 1, 1983, the director shall adopt an
adjusted interest rate for refunds that 1s six
percentage points below the adjusted interest
rate for deficiencies and delinquencies for
the same period.
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(b) If the director adopts an adjusted in-
terest rate for deficiencies and delinquencies
for an interest period beginning on or after
June 1, 1983, the director shall adopt an ad-
Jjusted interest rate for refunds that is equal
to the adjusted interest rate for deficiencies
and delinquencies.

(5) Any change in the rate of interest
apgllrilcable to deficiencies, delinquencies or
refunds resulting from the adoption of ad-
- justed interest rates by the director under
this section shall apply to deficiencies, delin-

uencies and refunds outstanding on the ef-
ective date of the rule, or arising on or after
that date, but only with respect to interest
periods beginning on or after that date.

(6) If the rate of interest on a deficiency,
a delinquency or a refund is governed by this
section, and if a fraction of a month is in-
volved in making the computation of interest
on the deficiency, delinquency or refund,
then for the fractional month, the simple in-
terest otherwise provided shall be computed
on a daily basis. [1982 s.5.1 .16 §2; 1987 c.647 §5)

305.222 Determination of interest rate.
For gyurposes of determining the interest rate
established under ORS 305.220:

(1) In the case of a refund of tax ordered
by the Oregon Tax Court or the Oregon Su-
preme Court and arising under any law ad-
ministered by the Department of Revenue, if
the refund 1s not paid by the department
within 60 days after the date of the order,
the interest rate provided under ORS 305.220
shall be one-third of one percent greater than
that so provided under ORS 305.220, but only
with respect to interest periods that befin 61
days after the date the order is entered.

(2Xa) In the case of a notice of assess-
ment pursuant to any law administered by
the department, if the deficiency is not paid
within 60 days after the date of the notice
of assessment, the interest rate provided un-
der ORS 305.220 shall be one-third of one
percent greater than that so provided under
ORS 305.220, but only for interest periods
that begin 61 days after the date of notice of
assessment.

(b) In the case of an assessment under
ORS 305.265 (12), if the delinquency is not
paid within 60 days after the date of the as-
sessment, the interest rate provided under
ORS 305.220 shall be one-third of one percent
greater than that so provided under ORS
305.220. The increased rate shall apply only
for interest periods that begin 61 days after
the date of notice of the delinquency.

(3) If the deficiency is appealed to the
department or in a hardship situation to the
Oregon Tax Court without prior payment of
tax, then notwithstanding subsection (2) of
this section, the increased rate of interest

shall commence only for interest periods that
begin 61 days after the date that the order
of the department, the Oregon Tax Court or
the Oregon Supreme Court affirming the de-
ficiency is entered. (1987 c.647 §7; 1993 ¢.726 §2]

Note: Section 3, chapter 726, Oregon’ Laws 1993,
provides:

Sec. 3. The amendments to ORS 305.222 by section
2 of this Act first apply to amounts that remain unpaid
on January 1, 1994, F1993 ¢.726 §3]

305225 Request of assistance by law .
enforcement agency; disclosure of tax re-
cords. (1) Notwithstanding ORS 314.835, if
the Department of Revenue determines that
assistance of a law enforcement agency is
necessary to insure compliance with any of
the laws of this state administered by it, the
department may request such assistance. In
connection with assistance requested under
this section only, the Department of Revenue
may disclose a tax return, report or claim,
or information in its files regarding a tax
return, report or claim permitted or required
to be ﬁleg with the department under any
law administered by the department to the
Oregon State Police, district attorney, grand
jury or judicial authority for the investi-
gation or the prosecution of violations of the
criminal laws of this state relating to per-
jury, theft or forgery if those violations oc-
cur in connection with the filing of such a
return, report or claim, or of the tax laws of
this state. Disclosure under this section shall
be solely for the purpose of investigation or
prosecution of violations involving the filing
of a false or fraudulent return, report or
claim, wherein the validity of the return, re-
port or claim, or information contained
therein, is at issue. Returns, reports or
claims, or information contained therein
shall not be disclosed if the purpose for
which the information is sought is as evi-
dence of a crime unrelated to the validity of
the return, report or claim, or the informa-
tion containecf) therein, supplied to the de-
gartment or if the information is requested

y a law enforcement agency in connection
with any other investigation or prosecution.

(2) Each person given access to the con-
fidential tax information authorized to be
disclosed under this section shall first exe-
cute and file with the department the certif-
icate required by ORS 314.840 (3) and shall
cause a similar certificate to be executed and
filed with the department by any associate
or subordinate wﬁo is assigned to use the
information for the purposes stated in this
section. [1985 c.761 §26)

3056227 (1985 ¢.85 §2; repealed by 1993 ¢.593 §10]
305.228 Penalty for second dishonored
check, draft or order for payment of

taxes; waiver. (1) The Department of Re-
venue shall assess a penalty against any
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erson who has previously tendered a dis-
onored check, draft or order for the pay-
ment of any amount collected by the
department and who subsequently makes and
tenders to the department any check, draft
or order for the payment of any tax or any
other amount collected by the department,
including amounts assigned for collection
under O 293.250, which is dishonored by
the drawee for the following reasons:

(a) Lack of funds;
(b) Lack of credit;

(c) .Because the maker has no account
with the drawee; or

(d) Because the maker has ordered pay-
ment stopped on the check, draft or order.

(2) The amount of the penalty assessed
under subsection (1) of this section shall be
equal to the greater of $25 or three times the
amount of such check, draft or order. The
amount of such penalty.shall not be greater
than $500.

3) The ti)enalty imposed under this sec-
tion is in a i
posed by law. Any person against whom a
penalat-:ly is assessed under this section ma
appeal to the director as provided in O
305.275. If the penalty is not J)ajd within 10
days after the order of the department be-
comes final, the department may record the
order and collect the amount assessed in the
manner as income tax deficiencies are re-
corded and collected under ORS 314.430.

(4) The department may waive all or any
part of the penalty assessed under this sec-
tion on a showing that there was a reason-
able basis for tendering such check, draft or
order. [1985 ¢.85 §3]

(Representation Before Department)

305.230 Qualifications of persons re-
presenting taxpayer; attorneys to present
certain issues; procedure for des}%gnating
representative. Notwithstanding ORS 9.320:

(1) Any person who is duly qualified to
practice law or public accounting in this
state or the authorized employee of a tax-
payer who is regularly employed by the tax-
payer in tax matters may represent the
taxpayer before the Department of Revenue
in any conference or proceeding with respect
to the administration of any tax.

(2) Any person who is duly licensed by
the State Board of Tax Service Examiners or
who is exempt from such licensing require-
ment as provided for and limited by ORS
673.610 may represent a taxpayer before the
Department of Revenue in any conference or
proceeding with respect to the administra-
tion of any tax on or measured by net in-
come. .

dition to any other penalty im-

(3) Any stockholder of an S corporation,
as defined in section 1361 of the Internal
Revenue Code, may represent the corpo-
ration in any proceeding before the Depart-
ment of Revenue in the same manner as if
the stockholder were a partner and the S
corporation were a partnership.

(4) Any person who is licensed as a real
estate broker under ORS 696.025 or is a state
certified Iggpraiser or state licensed appraiser
under ORS 674.310 may represent a taxpayer
before the Department of Revenue in any
conference or proceeding with respect to the
administration of any ad valorem property
tax

(5) A general partner who has been des-
ignated by members of a partnership as their
tax matters partner under ORS 305.242 may
represent those partners in any conference
or proceeding with respect to the adminis-
tration of any tax on or measured by net in-
come. -

(6) Notwithstanding any other subsection
of this section, where the representative of
a taxpag'er is to present an argument on any
issue of constitutional or statutorg interpre-
tation raised by the taxpayer, the department
may require that the issue be presented by
an attorney duly qualified to practice law in
this state.

(7) No person shall be recognized as re-
presenting a taxpayer pursuant to this sec-
tion unless there is first filed with the
department a written authorization, or unless
it appears to the satisfaction of the depart-
ment that the representative does in fact
have authority to represent the taxpayer.

(8) A taxpayer represented by someone
other than an attorney is bound by all things
done by the authorized representative, and
may not thereafter claim any proceeding was
legally defective because the taxpayer was
not represented by an attorney.

(9) Prior to the holding of a conference
or proceeding before the department, written
notice shall be iiven by the department to
the taxpayer of the provisions of subsections

(6) and (8) of this section. [1969 c.97 §1; 1973 c.681
§3; 1979 c.596 §1; 1985 c.761 §40; 1985 c.802 §35; 1987 c.468
§6; 1989 c.414 §3; 1991 c5 §19]

305.240 [1969 c.520 §14; repealed by 1979 ¢.596 §2]

305.242 Representation before depart-
ment of designated tax matters; desig-
nated tax partner. (1) When the treatment
of partnership items on a partner’s return is
consistent with the treatment of that item on
the partnership return and results in a no-
tice of deficiency, the partners may designate
a tax matters partner to represent each of
them before the Department of Revenue in
any conference or proceeding with respect to
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the administration of any tax on or measured
by net income.

(2) The designation of a tax matters
partner shall be made in writing and filed
with the department within 30 days after the
date of the notice of deficiency. The tax
matters partner must be:

(a) A general partner in the partnership
at some time during the taxable year; or

(b) A general partner in the partnership
at the time the designation is made.

(3) If a notice explaining the partnership
adjustments is mailed by the department to
the tax matters partner with respect to any
partnership taxable i\;ear, the tax matters
partner shall supply the department with the
name, address, profits interest and taxpayer
identification number of each person who
was a partner in the partnership at any time
during the taxable year, unless that informa-
tion was provided in the partnership return
for that year.

(4) A timely request for a conference or
hearing filed with the department by the tax
matters partner shall be considered as an
appeal by all of the partners represented by
the tax matters partner, and all issues re-

arding treatment of partnership items shall
e resolved in a single conference or hearing.

(5) A partner who elects to be repre-
sented by a tax matters partner shall be
bound by all things done by the tax matters
partner and may not thereafter claim that
any act or proceeding was legally defective
because the partner was not represented by
an attorney. [1989 c.414 §1

Note: 305.242 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 305 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

305245 Representation before depart-
ment by officer or employee of county or
department. Notwithstanding ORS 8.690,
9.160, 9.320, ORS chapter 180, ORS 203.145
or other law, in any conference or proceed-
ing before the Department of Revenue with
respect to the administration of any tax, a
county or the Department of Revenue may
be represented by any officer or authorized
e;ré l§%%]ee of the county or department. [1985
C.

305.250 [1969 ¢.520 §12; repealed by 1975 ¢.705 §12]

305260 Representation before depart-
ment by former personnel prohibited. No
former officer, clerk or employee of the de-
partment shall represent any taxpayer in any
claim or controversy pending in the Depart-
ment of Revenue during the employment of
the former officer, clerk or employee therein,
nor shall the former officer, clerk or em-
ployee in any manner or by any means, aid

in the prosecution of any such claim, within
two years next after the former officer, clerk
or employee has ceased to be such officer,
clerk or employee. [1973 c.402 §25(1))

(Tax Deficiencies; Notice; Administrative
Appeals)

305263 Order requiring filing report
or return; show cause; contempt; appeal.
(1) If a person fails to file a report or return
within 60 days of the time prescribed by any
tax law administered by the Department of
Revenue, the department may petition the
Oregon Tax Court for an order requiring the
person to file the report or return or to show
cause why the person is not required to file
the report or return.

(2) Within 10 days after the filing of the
petition, the tax court shall enter an order
directing the person to file the report or re-
turn or to appear and show cause why no
report or return is required to be filed. The
petition and order shall be served upon the
person in the manner provided by law for
service of a complaint filed in the tax court.
Not later than 20 days after service, the
person shall:

(a) File the requested report or return
with the department;

(b) Request from the court an order
granting reasonable time within which to file
the requested report or return with the de-
partment; or

(c) File with the court an answer to the
petition showing cause why such report or
return is not required to be filed.

(3)(a) If an answer is filed, the court shall
set the matter for hearing within 20 days
from the filing of the answer, and shall de-
termine the matter in an expeditious manner,
consistent with the rights of the parties.

(b) If the person fails to answer within
the time prescribed, or if the person fails to
obey any order entered by the tax court un-
der this section, such failure is punishable
as contempt of court.

(4) An appeal may be taken to the Su-
reme Court as ﬁrovided in ORS 305.445,
rom an order of the tax court made and en-
tered after a hearing and determination un-
der subsection (3) of this section.

(5) Costs shall be awarded to the prevail-
ing party. [1985 c.266 §3]

305265 Deficiency notice; payment of
deficiency; assessment; administrative
appeal; interest. (1) Except as provided in
ORS 305.305, the provisions of this section
shall apply to all reports or returns of tax or
tax liability including claims under ORS
310.630 to 310.690 filed with the Department
of Revenue under the revenue and tax laws
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administered by it, except those filed under
ORS chapter 320 and ORS 323.005 to 323.455
and 323.990.

(2) As soon as practicable after a report
or return is filed, the department shall ex-
amine or audit it, if required by law or the
department deems such examination or audit
practicable. If the department discovers from
an examination or an audit of a report or
return or otherwise that a deficiency exists,
it shall compute the tax and give notice to
the person filing the return of the deficiency
and of the department’s intention to assess
the deficiency, plus interest and any appro-
priate penalty. Except as provided in sub-
section (3) of this section, the notice shall:

- (a) State the reason for each adjustment;

(b) Give a reference to the statute, regu-
lation or department ruling upon which the
adjustment 1s based; and

(c) Be certified by the department that
the adjustments are made in good faith and
not for the purpose of extending the period
of assessment. .

(3) When the notice of deficiency de-
scribed in subsection (2) of this section re-
sults from the correction of ‘a mathematical
or clerical error and states what would have
been the correct tax but for the mathemat-
ical or clerical error, such notice need state
only the reason for each adjustment to the
report or return...

- (4) With respect to any tax return filed
under ORS chapter 314, 316, 317 or 318, defi-
ciencies shall include but not be limited to
the assertion of additional tax arising from:

(a) The failure to report properly items
or amounts of income subject to or which are
the measure of the tax;

(B) The deduction of items or amounts

not permitted by law;

* (¢) Mathematical errors in the return or
the amount of tax shown due in the records
of the department; or

(d) Improper credits or offsets against the
tax claimed in the return.

(5) Within 30 days from the date of the
notice of deficiency, the person givén notice
shall pay the deficiency with interest com-
puted to the date of payment and any penalty
proposed. Or within that time the person
shall advise the department in writing of ob-
jections: to the deficiency, and may request a
conference with the department, which shall
be held prior to the expiration of the one-
year period set forth in subsection (7) of this
section, ’ i ’

(6) If a request for a conference is made,
the department shall notify the person of a
time and place for conference and appoint a

conference officer to meet with the person
for an informal discussion of the matter. Af-
ter the conference, the conference officer
shall send to the person, by certified mail,
the determination of the issues, and the de-
partment shall assess any deficiency in the
manner set forth in subsection (7) of this
section. If no conference is requested and
written objections are received, the depart-
ment shall make a determination of the is-
sues considering such objections, and shall
assess any deficiency in the manner provided
in subsection (7) of this section. The failure
to request or have a conference shall not af-
fect the rights of appeal otherwise provided
by law.

(7) If neither payment nor written ob-
jection to the deficiency is received by the
department within 30 days after the notice
of deficiency has been mailed, the depart-
ment shall assess the deﬁcienci;;aﬁ)lus inter-
est and penalties, if any, and s send the
person a notice of assessment, stating the
amount so assessed, and interest and penal-
ties. The notice of assessment shall be mailed
within one year from the date of the notice
of deficiency unless an extension of time is
agreed upon as described in subsection (8) of
this section. The notice shall advise the per-
son of the rights of appeal.

(8) If, prior to the expiration of any pe-
riod of time prescribed in subsection (7) of
this section for giving of notice of assess-
ment, the department and the person consent
in writing to the deficiency being assessed
after the expiration of such prescribed pe-
riod, such deficiency may be assessed at any
time tIn'ior to the expiration of the period
agreed upon. The period so agreed upon may
be extended b{ subsequent agreements in
writing made before the expiration of the
period agreed upon.

(9) The failure to hold a requested con-
ference within the one-year period prescribed
in subsection (5) of this section shall not in-
validate any assessment of deficiency made
within the one-year period pursuant to sub-
section (7) of this section or within any ex-
tension of time made pursuant to subsection
(8) of this section, but shall invalidate any
assessment of interest or penalties attribut-
able to the deficiency. After an assessment
has been made, the department and the per-
son assessed may still hold a conference in
accordance with ORS 305.115 (7) within 90
days from the date of assessment. If a con-
ference is held, the 90-day period under ORS
305.280 (2) shall run from the date of the
conference officer’s written determination of
the issues.

(10) In the case of a failure to file a re-
ort or return on the date prescribed there-
or (determined with regard to any extension
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for filing), the department shall determine
the tax according to the best of its informa-
tion and belief, assess the tax plus appropri-
ate penalty and interest, and give written
notice of the determination and assessment
to the person required to make the filing.
The amount of tax shall be reduced by the
amount of any part of the tax which is paid
on or before the date prescribed for payment
of the tax and by the amount of anf' credit
against the tax which may be lawfully
claimed upon the return.

(11) Mailing of notice to the person at
the person’s last-known address shall consti-
tute the giving of notice as prescribed in this
section. In the absence of notice to the de-
partment under ORS 119.340 (1) of the exist-
ence of a fiduciary relationship, notice of a
deficiency or assessment under ORS chapter
119, if mailed to the donor at the donor's
last-known address, shall be sufficient even
if such donor is deceased or under a legal
disability.

(12) If a return is filed with the depart-
ment accompanied by payment of less than
the amount of tax shown on or from the in-
formation on the return as due, the differ-
ence between the tax and the amount
submitted is considered as assessed on the
due date of the report or return (determined
with regard to any extension of time granted
for the filing of the return) or the date the
report or return is filed, whichever is later.
For purﬁoses of this subsection, the amount
of tax shown on or from the information on
the return as due shall be reduced by the
amount of any part of the tax shown on the
return as having been paid on or before the
due date prescribed for payment of the tax,
and by any credits against the tax that are
claimed on the return:

(13) Every deficiency shall bear interest
at the rate established under ORS 305.220 for
each month or fraction of a month computed
from the due date of the return to date of
payment. If the return was falsely prepared
and filed with intent to evade the tax, a
penalty equal to 100 percent of the deficiency
shall be assessed and collected. All payments
received shall be credited first to penalty,
then to interest accrued, and then to tax due.

(14) If the deficiency-is paid in full before
a notice of assessment is issued, the depart-
ment is not required to send a notice of as-
sessment, and the tax shall be considered as
assessed as of the date which is 30 days from
the date of the notice of deficiency or the
date the deficiency is paid, whichever is the
later. A partial payment of the deficiency
shall constitute only a credit to the account
of the person assessed. Assessments and
billings of taxes shall be final after the expi-

ration of the appeal period specified in ORS
305.280, and payment of the tax shall not
give any person any extension of the period
within which an appeal may be taken.

(15) Appeal may be taken to the director
of the department from any notice of assess-
ment. The provisions of this chapter with re-
spect to appeals to the director shall apply
to any deficiency, penalty or interest as-

sessed. (1977 c870 §3; 1981 c.724 §3; 1982 s..1 .16 §5;
1985 ¢.266 §4; 1987 c.512 §2; 1989 c.414 §4; 1993 726 §4]

305.267 Extension of time to issue no-
tice of deficiency or assessment. (1) As a
part of its application for an order for the
enforcement of a subpoena under ORS
305.190 or for an answer to interrogatories
under ORS 305.195, the Department of Re-
venue may request the Oregon Tax Court for
an order extending the time within which
the department may issue a notice of defi-
ciency or assessment under ORS 305.265.

(2) The tax court or the Supreme Court
upon agpeal, shall extend the time for a pe-
riod ending 90 days after:

(a) Delivery to the department of the
documents and information ordered produced
under the subpoena; or

(b) Delivery to the department of the an-
swers ordered to be made to the department’s
interrogatories. {1985 c.266 §2)

305270 Refund of excess tax paid;
claim procedure. (1) Except as provided in
ORS 118.100, if the amount of the tax shown
as due on a report or return originally filed
with the department with respect to a tax
imposed under ORS chapter 118, 119, 308
310, 314, 316, 317, 318 or 321, or collected
pursuant to ORS 305.620, or as corrected by
the department, is less than the amount
theretofore paid, or if a person files a claim
for refund of any tax paid to the department
under such laws within the period specified
in subsection (2) of this section, any excess
tax paid shall be refunded by the department
with interest as provided in this section and
ORS 314.415.

(2) The claim shall be made on a form
prescribed by the department, except that an
amended regort or return showing a refund
due and filed within the time allowed by this
subsection for the filing of a claim for re-
fund, shall constitute a claim for refund. The
claim shall be filed within the period speci-
fied in ORS 314.415 (1)(b) for taxes imposed
under ORS chapters 310, 314, 316, 317 and
318, or collected pursuant to ORS 305.620
(except where any applicable ordinance spec-
ifies another period), within three years from
the payment of the tax for taxes imposed
under ORS chapter 118 or 119 and within
two years of the payment of any tax under
ORS chapter 308 or 321.
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(3) Upon receipt of a claim for refund, or
original report or return claiming a refund,
the department shall either refund the
amount requested or send to the claimant a
notice of any proposed adjustment to the re-
fund claim, stating the basis upon which the
adjustment is made. A groposed adjustment
may either increase or decrease the amount
of the refund claim or result in the finding
of a deficiency. If the proposed adjustment
results in a determination by the department
that some amount is refundable, the depart-
ment may send the claimant the adjusted
amount with the notice. :

< (4) The claimant may, within 30 days of
the .date of the notice of proposed adjust-
ment, advise the department in writing of
objections to the refund adjustment and may
request a conference with the department,
which shall be held within one year of the
date of the .notice. The department shall no-
tify the claimant of a time and place for the
conference, and appoint a conference officer
to meet with the claimant for an informal
discussion of the claim. After the conference,
the conference officer shall send to the
claimant, by certified mail, a determination
of the matter, and include®therewith either
a notice of refund denial or payment of any
amount found to be refundable, together with
any applicable interest provided by this sec-
tion. If the conference officer determines
that a deficiency exists, the officer shall in-
clude a notice of assessment with the deter-
mination.

(5) If no conference is requested, and the
adjustments have not resulted in the finding
of a deficiency, the following shall apply:

(a) If written objections have been made
by the claimant, the department shall con-
sider the objections, determine any issues
raised and send the claimant a notice of re-
fund denial or payment’ of any amount found
to be refundable, together with any interest
provided by this section.

(b) If no written objections are made, the
notice of any proposed adjustment shall be
final after the period for requesting a con-
ference or filing written objections -has ex-
pired.

(6) If no conference is requested, and the
notice of proposed adjustment has asserted a
deficiency, the department shall consider any
objections made, by the person denied the re-
fund, make a determination of any issues
raised, pay any refunds found due, with ap-
plicable interest, or assess any deficiency and
mail a notice thereof withih one year from
the date of the notice of deficiency, unless
an extension of time is agreed upon as de-
scribed in subsection (7) of this section.

(7) If, prior to the expiration of any pe-
riod of time prescribed in subsection (6) of
this section for giving of notice of assess-
ment, the department and the person consent
in writing to the deficiency being assessed
after the expiration of such prescribed pe-
riod, such deficiency may be assessed at any
time J)rior to the expiration of the period
agreed upon. The period so agreed upon may
be extended b% subsequent agreements in
writing made before the expiration of the
period agreed upon. : ‘

(8) If the department refunds the amount
requested as provided in subsection (3) of
this section, without examination or audit of
the refund claim, the department shall give
notice of this to the claimant at the time of
making the refund. Thereafter, the depart-
ment shall have one year in which to exam-
ine or audit the refund claim, and send the
notice of proposed adjustment provided for in
subsection (3) of this section, in addition to
gnzﬂtsime permitted in ORS 314.410 or

14.415.

(9) The failure to hold a requested con-
ference within the one-year period prescribed
in subsection (4) of this section shall not in-
validate any assessment of deficiency made
within the one-year period pursuant to sub-
section (8) of this section or within any ex-
tension of time made pursuant to subsection
(7) of this section, but shall invalidate any
assessment of interest or penalties attribut-
able to the deficiency. After an assessment
has been made, the department and the per-
son assessed may still hold a conference in
accordance with ORS 305.115 (7) within 90
days from the date of assessment. If a con-
ference is held, the 90-day period under ORS
305.280 (2) shall run from the date of the
conference officer’s written determination of
the issues.

(10) The claimant may appeal any notice
of proposed adjustment, refund denial or no-
tice of assessment in the manner provided in
ORS 305.280. The failure to file written ob-
jections or to request or have a conference
shall not affect the rifhts of appeal so pro-
vided. All notices and determinations shall

set forth rights of appeal. [1977 c870 §; 1979
c.691 §1; 1985 c.61 §1; 1985 c.266 §5; 1987 c.512 §3; 1989
626 §2; 1991 c.67 §75) :

305275 Administrative appeal proce-
dure; parties; manner of appeal; service.
(1) Anfy person aggrieved by an act or omis-
sion of: :

(a) The Department of Revenue in its ad-
ministration of the revenue and tax laws of
this state; or -

(b) A county board of equalization or
board of ratio review other than an order of
the board; or
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(c) A county assessor, including but not
limited to the denial of a claim for ex-
emption, the denial ‘of special assessment
under ORS 308.370 or other special assess-
ment statute, or the denial of a claim for
cancellation of assessment; or

(d) A tax collector,

which affects the 1:)ropert:¥1 of the person and
for which there is no other statutory right
of appeal, may appeal to the Director of the
Department of Revenue in the manner pro-
vided by this section.

(2) A taxpayer or county assessor who is
aggrieved by an order of a county board of
equalization or board of ratio review may
appeal from the order in the manner pro-
vided in this section.

(3) Any person having a statutory right
of appeal to the department or the !g'irector
under the revenue and tax laws of the state
shall appeal in the manner provided by this
section.

(4) Except as provided in ORS 118.350,
305.410 and 305.580 to 305.589, no person
shall appeal to the Oregon Tax Court or
other court on any matter arising under the
revenue and tax laws administered by the
department unless the person first exhausts
the administrative remedies provided before
the department and the director.

(5) All appeals shall be taken by filing a
petition with the director at Salem, Oregon,
which shall constitute the perfection of the
apgea]. The petition shall state the facts re-
lied upon for relief, a description of any
property involved, any statement or proposi-
tion of law relied upon, the relief requested,
and shall bear the signature of the petitioner
or the authorized representative of the peti-
tioner, verified as required by ORS 305.810.
In addition, in property tax appeals involving
county assessed property, the department
shall serve by certified mail a copy of the
petition on the taxpayer or the county
assessor, whoever is the nonappealing party.
An affidavit showing such service shall be
filed in the office of the director. On appeals
from orders of county boards of equalization
or boards of ratio review, a copy of the order
of the board in all cases, and a statement of
the dates of publication of notice of the or-
der, where applicable, shall be made a part
of the petition. Any other person desiring to
appear in an appeal (other than those in-
volving taxes on or measured by net income
or where a matter is made confidential by
law) may apply to the director within 30 days
of service upon the director of the petition,
and if permission is granted by the director,
may file with the director a petition verified
by the oath of the petitioner or the author-
ized representative of the petitioner, and

serve copies by certified mail on the taxpayer
and any official involved in or a party to the
appeal. [1977 c.870 §5; 1985 ¢.85 §10; 1987 c.512 84; 1991
c.459 §12; 1993 ¢.270 §7)

Note: Section 9, chapter 270, Oregon Laws 1993,
provides:

Sec. 9. The amendments to ORS 305.275 and 305.280
b{ sections 7 and 8 of this Act first apply to appeals
filed on or after the effective date of this Act [November
4, 1993]. [1993 ¢.270 §9]

305.280 Time for filing z;ggeals; denial
of appeal; alternate appe procedure
where permitted by ORS 305515 to
305.555. 8) An appeal under ORS 305.275 (1)
shall be filed within 90 days after the act or
omission becomes actually known to the per-
son, but in no event later than one year after
the act or omission has occurred.

(2) An a;;peal under ORS 323.416 or from
any notice of assessment or refund denial is-
sued by the Department of Revenue with re-
spect to a tax imposed under ORS chapter
118, 119, 308, 310, 314, 316, 317, 318, 321 or
this chapter, or collected pursuant to ORS
305.620, shall be filed within 90 days from the
date of the notice. An appeal from a proposed
adjustment under ORS 305.270 shall be filed
within 90 days from the date the notice of
adjustment is fin&l.

(3) Except as provided in subsection (2)
of this section or as specifically provided in
ORS chapter 321, an appeal to the director
or the department under ORS chapter 321 or
from an order of a county board of equaliza-
tion or board of ratio review shall be filed
within 30 days of the date of the notice of
the determination made by the department
or date of mailing of the order, date of pub-
lication of notice of the order or date of
mailing of the notice of the order to the tax-

' payer, whichever is applicable.

(4) If the director denies an appeal made
pursuant to this section on the grounds that
it does not meet the requirements of this
section or ORS 305.275, the director shall is-
sue a written order rejecting the petition and
shall set forth therein the reasons the direc-
tor considered the petition to be defective.

(5) Where permitted under ORS 305.283
and 305.515 to 305.555, appeal may be taken
to the small claims division of the Oregon
Tax Court instead of to the Department of
Revenue. [1977 ¢.870 §6; 1979 ¢.687 §1; 1985 c.61 §2;
1991 c.67 §76; 1993 ¢.270 §8]

Note: See note under 305.275.

305.283 Appeals of same property for
same tax year from boards of equaliza-
tion and ratio review to department or
tax court. (1) If a taxpayer or assessor has
appealed to the Department of Revenue from
an order of a board of equalization determin-
ing the real market:or assessed value of
property, and the taxpayer has appealed to

1993-29-22



ADMINISTRATION; APPEALS

305.295

the board of ratio review concerning the real
market or assessed value of the same prop-
erty for the same tax g’ear, any appeal from
an order of the board of ratio review con-
ceminﬁ that property for that tax ﬁear may
be made only to the department if the appeal
from the board of equalization is still pend-
ing, and not to the small claims division of
the Oregon Tax Court.

2 Ifa ayer or assessor has appealed
to the small claims division of the Oregon
Tax Court from an order of a board of
equalization determining the real market or
assessed value of property, and the taxpayer
has appealed to the board of ratio review
concerning the real market or assessed value
of the same property for the same tax year,
any appeal from an order of the board of ra-
tio review concerning that property for that
tax year may be made only to the small
claims division if the appeal from the board
of equalization is still pendintg, and not to
the Department of Revenue. If an appeal to
the board of ratio review is forwarded to the
Department of Revenue under ORS 309.018
(8), and an appeal from an order of a board
of equalization for the same property for the
same tax year has been filed with the small
claims division and the appeal is still pend-
ing, the department shall transfer the appeal
to the Oregon Tax Court. :

(3) If an appeal from an order of a board
of ratio review is filed other than as provided

in subsections (1) and (2) of this section, the .

Department of Revenue or the Oregon Tax
Court shall transfer the appeal so that sub-
section (1) or (2) of this section is complied
with.

(4) If appeals from both the board of
equalization and board of ratio review con-
cerning the real market or assessed value for
the same property for the same tax year are
filed with the Department of Revenue, the
department shall consolidate the appeals if
both are pending at the same time and issue
a single order.

(5) If an order of the Department of Re-
venue has been appealed to the Oregon Tax
Court and an appeal from a board of ratio
review is filed with the department'concern-
ing the real market or assessed value for the
same property for the same tax year as the
department’s order, the department may
transfer the appeal from the board of ratio
review to the Oregon Tax Court for consol-
idation with the appeal from the depart-
ment’s order if that appeal is still pending
before the court. [1993 c.270 §11]

Note: Section 12, chapter 270, Oregon Laws 1993,
provides: ’

" Sec. 12, Section 11 of this Act [305.283] first applies
to appeals from orders of boards of equalization and

boards of ratio review is.sued after January 1, 1994.
[1993 ¢.270 §12]

305285 Correction of tax and assess-
ment rolls for subsequent tax years dur-
ing pendency of appeal. Whenever any
property tax matter is appealed to the De-
gartment of Revenue, Oregon Tax Court or

upreme Court, and during the 1pendenc{ of
the appeal, no appeal is filed for a subse-
quent year or years, the taxpayer may, on or
before December 15 of the year in which a
final determination is made by the last body
or tribunal to pass on the matter or within
six months of such final determination,
whichever is later, request the department to
order the officer in charge of the rolls for the
intervening years to correct all tax and as-
sessment rolls for those years with respect
to the property affected by such final deter-
mination. The department may require a
hearing and the submission of evidence nec-
essary to determine the correction, if any,
that should be made for each. ‘intervening
year in view of the holding in such final de-
termination. Notwithstanding any time limit
in ORS 306.115, 306.116 or 311.205, the de-

artment shall order such correction as it

eems necessary. [1977 c¢.870 §7; 1983 c.605 §2; 1993
c.18 §64]

305.290 Extension. of time for making
assessment due to bankruptcy. If the de-
partment is prohibited from making an as-
sessment in a case under title 11 of the
United States Code, the period for making
the assessment shall not expire until one
y’%alrgzt}er the prohibition is terminated. [1985
C.

305.295 Cancellation of tax, gsenalty or
interest. (1) Notwithstanding O 305.265
(14), the Department of Revenue may in its
discretion, cancel any tax, penalty or interest
for which an assessment has become final, if
any of the following conditions exist:

(a) The assessment is based upon an as-
serted tax deficiency calculated upon income
that the state is expressly prohibited from
taxing under the Oregon Constitution or the
laws of the United States.

(b) The assessment is based upon an as-
serted tax deficiency arising from an error
made by the department when reviewing the
return during processing, and the informa-
tion necessary to correct the error was
properly reported in the return as filed as
determined by the department.

(c) The assessment is against an em-
ployer for withholding tax, with respect to
any.full calendar quarter during which the
employer had no payroll and had perma-
nently ceased doing business. An employer
shall not be considered to have ceased doing
business if the employer has changed its
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name and the business activity continues
under the same beneficial ownership.

(2) When taxes are canceled under sub-
section (1) of this section, the department
shall make an order canceiing the tax, Pen-
alties and interest. The order shall be filed
in the records of the department. Upon mak-
ing the order, the department also shall
cause to be canceled or released any lien of
record in the counties which may have been
filed and entered therein.

(3) Before the department may cancel an
assessment under su%section (1) of this sec-
tion, the taxpayer to whom the assessment is
issued shall provide any information the de-
partment deems necess to verify the ex-
istence of one of the conditions under which
the assessment may be canceled.

(4) Notwithstanding ORS 314.415, the de-
partment may refund any payments made
with respect to an assessment described in
subsection (1) of this section. Interest shall
be paid at the rate established under ORS
305.220, for each month or fraction of a
month during a period beginning on the date
the taxpayer requests the refund.

(5) This section applies to any unpaid as-
sessment described in subsection (1) of this
section whether issued before or after Sep-
tember 27, 1987, and to any assessment for
which payment is made on or after Septem-
ber 27, 1987. .

(6) A taxpayer may appeal denial of a re-
uest for cancellation of assessment or re-
und to the director. The decision of the

director is final and may not be appealed.
[1987 ¢.758 §161

3056.306 Procedure where deficiency
based on federal revenue agent report. (1)
As used in this section, “federal appeal”
means an appeal to the Internal Revenue
Service or any federal court.

(2) If a deficiency is based wholly or in
part upon an Internal Revenue Service re-
venue agent’s report made upon any audit or
adjustment of the person’s federal income tax
return, the following procedures shall apply:

(a) If the person has filed a timely federal
appeal from the deficiency asserted by the
service, the person may file proof of the ap-
peal with the department. If proof of the ap-
peal is received before the tax is assessed,
the deficiency shall be assessed without pen-
alty for failure to pay the tax at the time the
tax became due.

(b) If the department assesses the defi-
ciency before receipt of proof of the filing of
a timely federal appeal, the person may file
the proof with the department. If the proof
is filed after the tax has been assessed with
a penalty for failure to pay the tax at the

time the tax became due, the penalty shall
not be waived.

(3) Notwithstanding any other provision
of law, filing of proof of a timely federal ap-
peal under subsection (2) of this section sha
constitute a timely appeal to the director
under ORS 305.275 and 305.280. However, no
hearing need be held until the federal appeal
is finally resolved. The person shall noti?
the department within 30 days after the fed-
eral appeal is finally resolved. If the person
notifies the department or if the department
otherwise determines that the federal a;]) eal
is resolved, the department shall hold a
hearing, if necessary, to resolve the issues
before the department.

(4) Except as provided in ORS 314.440 (2),
when the gepartment receives proof of a
timely federal appeal, the department shall
suspend action to collect the deficiency until
thf tiissues before the department are re-
solved.

(5) Except as provided in ORS 314.415 (5),
the provisions of this section shall constitute
the exclusive remedy of a person whose no-
tice of deficiency is based wholly or in part
u‘ﬂ(;n%z]a federal revenue agent’s report. (1989
C.

305350 [1977 ¢.790 §1; repealed by 1985 ¢.105 §1]
305355 (1977 ¢.790 §2; repealed by 1985 ¢.105 §1]
306.360 [1977 ¢.790 §3; repealed by 1985 ¢.105 §1]
306.365 [1977 ¢.790 §4; repealed by 1985 ¢.105 §1]

305.376 Disposition of penalties; pay-
ment of refuxlfg:. The amount of anx en-
alty collected under this chapter an RS
chapter 314 or 316 shall be paid over to the
State Treasurer in the manner provided for
income taxes in ORS 316.502. y genalty
amount required to be refunded may be paid
out of the working balance retained under
ORS 316.502 (2) or may be paid in the man-
ner provided in ORS 305.760. [1987 c.843 §5]

(License Lists)

305.380 Definitions for ORS 305.385. As
used in ORS 305.385:;

(1) “Agency” means any department,
board, commission, division or authority of
the State of Oregon, or any political subdivi-
sion of this state which imposes a local tax
administered by the Department of Revenue
under ORS 305.620.

(2) “License” means any written author-
ity required by law or ordinance as a pre-
requisite to the conduct of a business, trade
or profession.

(3) “Provider” means any person who
contracts to supply goods, services or real
estate space to an agency.

(4) “Tax” means a state tax imposed by
ORS chapters 118, 119, 314, 316, 317, 318, 320,
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321 and 323 and sections 10 to 20, chapter
533, Oregon Laws 1981, as amended by chap-
ter 16, Oregon Laws 1982 (first special ses-
sion); the Homeowners and Renters Property
Tax Relief Program under ORS 310.630 to
310.690; and, local taxes administered by the

Department of Revenue under ORS 305.620.
[1987 ¢.843 §6]

305385 Agencies to supply licensee
and contractor lists; contents; effect of
department determination on taxpayer
status of licensee or contractor. (1) Upon
request of the department, an agency issuing
or renewing a license to conduct a business,
trade or profession shall annually, on or be-
fore March 1, supply the department with a
list of specified licenses issued or renewed
by the agency during the preceding calendar
year.

(2) Upon request of the department, an
agency shall annually, on or before March
1, supply the department with a list of speci-
fied persons contracting with the agency to
provide goods, services or real estate space
to the agency during the preceding calendar
year.

(3) The lists required by subsections (1)
and (2) of this section shall contain the
name, address, social security or federal em-
ployer identification number of each licensee
or provider or such other information as the
department may by rule require.

(4)a) If the department determines that
any licensee or provider has neglected or re-
fused to file any return or to pay any tax and
that such person has not filed in good faith
a petition before the department contesting
the tax, and the department has been unable
to obtain ¥ayment of the tax through other
methods of collection, the director of the de-
partment may, notwithstanding ORS 118.525,
119.515, 314.835 or 314.840 or any similar
provision of law, notify the agency and the
person in writing.

(b) Upon receipt of such notice, the
agency shall refuse to reissue, renew or ex-
tend any license, contract or agreement until
the agency receives a certificate issued by
the department that the person is in good
standing with respect to any returns due and
taxes Fal);able to the department as of the
date of the certificate.

(c) Upon the written request of the di-
rector and after a hearing and notice to the
licensee as required under any applicable
provision of law, the agency shall suspend
the person’s license if the agency finds that
the returns and taxes have not been filed or
paid and that the licensee has not filed in
good faith a petition before the department
contesting the tax and the department has
been unable to obtain payment of the tax

through other methods of collection. For the
purpose of the agency’s findings, the written
representation to that effect by the depart-
ment to the agency shall constitute prima
facie evidence of the person’s failure to file
returns or pay the tax. The department shall
have the right to intervene in any license
suspension proceeding.

(d) Any license suspended under this
subsection shall not be reissued or renewed
until the agency receives a certificate issued
by the d?ua)rtment that the licensee is in

ood standing with respect to any returns
ue and taxes payable to the department as
of the date of the certificate.

(5) The department may enter into an in-
stallment payment agreement with a licensee
or provider with respect to any unpaid tax
penalty and interest. The agreement shall
provide for interest on the outstandin
amount at the rate prescribed by O
305.220. The department may issue a provi-
sional certificate of good standing pursuant
to subsection (4)(b) and (d) of this section
which shall remain in effect so long as the
licensee or provider fully complies with the
terms of the installment agreement. Failure
by the licensee or provider to fully comply
with the terms of the installment agreement -
shall render the agreement and the provi-
sional certificate of good standing null and
void, unless the department determines that
the failure was due to reasonable cause. If
the department determines that the failure
was not due to reasonable cause, the total
amount of the tax, penalty and interest shall
be immediately due and payable, and the de-
partment shall notify any affected agency
that the licensee or provider is not in good
standing. The agency shall then take appro-
priate action under subsection (4)(b) and (d)
of this section.

(6) No contract or other agreement for
the purpose of providing goods, services or
real estate space to any agency shall be en-
tered into, renewed or extended with any
person, unless the person certifies in writing,
under penalty of perjury, that the person is,
to the best of the person’s knowledge, not in
violation of any tax laws described in ORS
305.380 (4).

(7) The certification under subsection (6)
of this section shall be required for each
contract and renewal or extension of a con-
tract or may be provided on an annual basis.
A certification shall not be required for a
contract if the consideration for the goods,
services or real estate space provided under
ther contract is no more than $1,000.

(8)a) The requirements of the certifica-
tion under subsection (6) of this section shall
be subject to the rules adopted by the de-
partment in accordance with this section.
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(b) The department may by rule exempt
certain contracts from the requirements of

subsection (6) of this section.  [1987 c.843 §7; 1989
¢.656 §1]

SUBPOENAS RELATING TO
INDUSTRIAL PROPERTY

305.390 Subpoenas of records contain-
ing information on industrial plant for
use to determine value of different in-
dustrial plant. A subpoena for the pro-
duction of records may be issued under ORS
305.190 or 305.420 to the owner of an indus-
trial plant, as defined in ORS 308.408, for
purposes of a proceeding involving the deter-
mination of the value of a different industrial
plant for ad valorem property taxation, only
under the following conditions:

(1) The information to be produced is to
be used to determine the value of a specific
industrial plant;

(2) The information to be produced is not
available to the person or agency issuing the
subpoena from any public source; and

(3) The information to be produced is
likely to improve the accuracy or reliability
of the determination of value. [1993 c.353 §4]

Note: Section 13 (2), chapter 353, Oregon Laws
1993, provides:

Sec. 13. (2) Sections 4, 7, 9, 10, 11 and 12 of this
Act [305.390, 305.392, 305.394, 305.396, 305.398 and 305.400]
and the amendments to ORS 305.190, 305.420 and 308.411
by sections 5, 6 and 8 of this Act first apply to subpoe-
nas issued on or after the effective date of this Act
[November 4, 1993]. [1993 ¢.353 §13 (2)]

305.392 Process for limiting scope of
third-partg subpoena. (1) This section ap-
plies to subpoenas issued under ORS 305.190
or 305.420 (5) to owners of industrial .plants,
as defined in ORS 308.408, for the production
of books, papers, correspondence or any
other documents to be used in an adminis-
trative or judicial ?roceeding that involves
the determination of the value of a different
industrial plant, for purposes of ad valorem
property taxation. The purpose of this sec-
tion is to provide a process by which the
parties may limit the scope of a subpoena for
the production of documents, if possible.

(2) Before any person or the Department
of Revenue may issue a subpoena to which
this section applies, the person or depart-
ment shall give written notice to the person
or agency to be subpoenaed that a sugpoena
will be issued no sooner than 60 days after
the date the notice is received. The notice
shall state the general nature of the docu-
ments desired to be produced and the pur-
pose for which they will be used. The notice
shall state that the person or agency to be
subll;oenaed may request an informal meeting
with the person or department giving notice
to identify the nature and form of documents

the person or agency has and to verify the
need for the documents desired to be
produced.

(3) If the person or agency receiving a
notice given under subsection (2) of this sec-
tion requests an informal meeting as pro-
vided in the notice, the person or department
giving notice shall meet with the person or
agency before issuing the subpoena. If the .
parties can agree that only specific docu-
ments need to be produced, the subpoena
may then be issued and shall be limited to
those documents.

(4) If the person or agency receiving a
notice under subsection (2) of this section
does not request a meeting, or if the parties
cannot agree on the specific documents to be
produced, the person or department giving
notice may issue the subpoena on or after
the date specified in the notice.

(5) A person or agency given notice un-
der subsection (2) of this section may not
seek relief from compliance with a subpoena
or for protection of documents to be
Froduced until a subpoena has been issued.
1993 ¢.353 §7}

Note: See note under 305.390.

305.394 When industrial plant owner
may choose not to produce information
sought by subpoena. (1) If the owner of an
industrial plant that is located outside this
state is given notice under ORS 305.392, or
is served with a subpoena for purposes of
appraisal of an industrial plant located
within this state, the owner may choose not
to produce any documents related to the in-
come or expenses of the industrial plant that
are identified in the notice or the subpoena,
if that information is described in ORS
308.411 (8) as exempt from disclosure for an
owner electing under ORS 308.411 (2).

(2) As used in this section, “industrial
glant” has the meaning given in ORS
08.408.. [1993 ¢.353 §9]

Note: See note under 305.390.

305.396 Protection of confidentiality
of industrial property information ob-
tained by subpoena. (1) When the Depart-
ment of Revenue or any person has obtained
information “concerning industrial property
by subpoena issued under ORS 30g.1$l;0 or
305.420, and the provider of the information
has designated the information as confiden-
tial, the confidentiality of the information
shall be protected as provided in this section.

(2) If the department or the person in
possession of information described in sub-
section (1) of this section intends to use that
information in an administrative hearing, the
department shall close the proceedings to
anyone other than department represen-
tatives and representatives of the parties to
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the hearing. The department shall limit the
disclosure of the information to represen-
tatives of the participants in the hearing as
provided in O 305.398. The department
also shall seal those parts of the record of
the hearing that contain the confidential in-
formation.

(3) If the department or an{ gerson in
possession of information described in sub-
section (1) of this section intends to use that
information in a judicial proceeding, the
court shall close the proceedings to anyone
other than representatives of the parties to
" the proceeding at any time the confidential
information is presented as evidence. The
court shall limit the disclosure of the infor-
mation to representatives of the parties to
the proceeding as provided in ORS 305.398.
The court also shall seal those parts of the
record of the proceeding that contain confi-
dential information. This subsection shall
apply to proceedings on appeal from the
court proceeding. (1993 c353 §10]

Note: See note under 305.390.

305.398 Disclosure and use of indus-
trial property confidential information
obtained by third-p subpoena. (1)
When the Department of Revenue or any
erson has obtained information concerning

industrial property by subpoena issued under -

ORS 305.190 or 305.420, for use in an admin-
istrative or judicial proceeding concerning
the value of a different industrial property,
and the provider of the information has des-
ignated the information as confidential, ac-
cess to that information shall be limited by
an order of the administrative or judicial
body conducting the proceeding. The order
shall specify the allowable uses of the confi-
dential information and establish the condi-
tions under which disclosure may be made to
those individuals described in this section.

(2) The confidential information may be
disclosed to the following individuals only:

(a) Counsel for the Department of Re-
venue.

(b) Counsel of record for an parti" par-
ticipating in the proceeding in w¥1ich the in-
formation is to be used. _

(¢c) Employees of the Department of Re-
venue who are assigned to perform an ap-
praisal using the confidential information.

(d) Those experts or consultants for any
party participating in the proceeding who are
not, have not previously been and are not
anticipated to become directors, officers, em-
plog’ees or business associates of the p ,
and who have been retained to provide tech-
nical advice or testimony in the proceeding.

(3) Before disclosure of information de-
scribed in this section, each individual to

whom disclosure of confidential information
will be made shall execute a written ac-
knowledgment of the confidential nature of
the information.and consent to be bound by
the terms of the order of confidentiality,
subject to judicial penalties for contempt.
Such an acknowledgment shall be executed
by any person to whom access to confidential
information is actually given.

(4) A written record shall be maintained
by the Department of Revenue and any party
to whom disclosure is made of the specific
material disclosed and the identity of those
individuals to whom access has been given,
including the name and title of the individ-
uals and .the date each was approved to be
given access.

(5) The documents, and any copies of
them, shall be marked “confidential” or in
some way identified to be subject to limited
access. Any copies of the original documents
shall be reproduced in a way that makes
them readily identifiable. '

(6) At the conclusion of the proceeding,
all documents subject to the provisions of
this section shall be returned to the person
or agency that originally produced them. Any
copies, abstracts or summaries of the infor-
mation shall be destroyed, and their de-
struction shall be verified by the party or
agency that made the copies. [1993 c.353 §11)

Note: See note under 305.390.

305.400 Payment of costs of subpoena
compliance; determination of costs. (1)
Any agency or person issuing a subpoena
unger RS 305.190 or 305.420 for information
concerning industrial property, shall ﬁay the
reasonable costs of compliance with the sub-
poena incurred by the party responding to
the subpoena.

(2) Reasonable costs include the cost of
locating records, greparing copies of records,
costs of postage, freight or delivery, the cost
of materials used to organize or contain re-
cords and the cost of management review of
material to be produced to determine com-
pliance with the subpoena.

(3) Reasonable costs do not include the
cost of duplicating records for the use of the
person producing the records or legal fees or
management costs incurred in resisting com-
pliance with a subpoena. [1993 ¢.353 §12]

Note: See note under 305.390.

OREGON TAX COURT
(General)
305405 Oregon Tax Court. As part of
the judicial branch of state government,

there is created a court of justice to be
known as the Oregon Tax Court. The tax
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court, in cases within its jurisdiction pursu-
ant to ORS 305.410:

(1) Is a court of record and of general
jurisdiction, not limited, special or inferior
Jjurisdiction.

(2) Has the same powers as a circuit
court.

(3) Has and may exercise all ordinary and
extraordinary legal, equitable and provisional
remedies available in the circuit courts, as
well as such additional remedies as may be
assigned to it. [1961 ¢.533 §1; 1965 c.6 §1]

305.410 Authority of court in tax cases
within its jurisdiction; concurrent juris-
diction. (1) Subject only to the provisions of
ORS 305.445 relating to judicial review by
the Supreme Court and to subsection (2) of
this section, the tax court shall be the sole,
exclusive and final judicial authority for the
hearing and determination of all questions
of law and fact arising under the tax laws of
this state. For the purposes of this section,
and except to the extent that they tpreclude
the imposition of other taxes, the following
are not tax laws of this state:

(a) ORS 577.110 to 577.605 relating to
beef council contributions.

(b) ORS 576.051 to 576.584 relating to
commodity commission assessments.

(c) ORS chapter 477 relating to fire pro-
tection assessments.

(d) ORS chapters 731, 732, 733, 734, 737,
742, 743, 744, 746, 748 and 750 relating to in-
surance company fees and taxes.

(e) ORS chapter 473 relating to liquor

taxes.

() ORS chapter 583 relating to milk
marketing, production or distribution fees.

(g) ORS chapter 767 relating to motor
carrier taxes.

(h) ORS chapter 319 relating to motor
vehicle and aircraft fuel taxes.

(i) ORS title 59 relating to motor vehicle
and motor vehicle operators’ license fees and
ORS title 39 relating to boat licenses.

(G) ORS chapter 578 relating to wheat
commission assessments.

(k) ORS chapter 462 relating to racing .

taxes.

(L) ORS chapters 657 and 657A relating
to unemployment insurance taxes.

(m) ORS chapter 656 relating to workers’
compensation contributions, assessments or
fees.

(n) ORS chapter 579 relating to potato
commission assessments.

(o) ORS 311.420, 311.425, 311.455, 311.650,
311.655 and ORS chapter 312 relating to

{';)reclosure of real and personal property tax
ens.

(2) The tax court, the circuit courts and
district courts shall have concurrent juris-
diction to try actions or suits to determine:

(a) The priority of property tax liens in
relation to other liens.

(b) The validity of any deed, conveyance,
transfer or assignment of real or personal
ﬁzoperty under ORS 95.060 and 95.070 (1983

placement Part) or 95.200 to 95.310 where
the Department of Revenue has or claims a
lien or other interest in the property.

(3) Except as permitted under section 2,
amended Article I, Oregon Constitution,
this section and ORS 305.445, no person shall
contest, in any action, suit or proceeding in
the circuit court or any other court, any
matter within the jurisdiction of the tax

court. [1961 c.533 §12; 1965 c.6 §2; 1967 c.359 §688; 1969
c.48 §1; 1971 ¢.567 §14; 1975 ¢.365 §1; 1977 c.407 §1; 1985
c.149 §5; 1985 c.664 §18)

305.415 Service of papers and process.
Except as otherwise provided in ORS 305.405
to 305.555, the mailing by registered or cer-
tified mail of any pleading, decision, order,
notice or process, other than a subpoena, in
respect to proceedings before the court shall
be sufficient service thereof. [1961 ¢.533 §25]

305.418 When mailed complaint con-
sidered to be filed. Ani complaint required
by law to be filed with the Oregon Tax Court
which is:

(1) Transmitted through the United
States mail, shall be deemed filed (a) on the
date shown by the post-office cancellation
mark stamped upon the envelope containing
it, or (b) on the date it was mailed if there
is also mailed to the tax court a declaration
of mailing, signed by the appealing party or
the attomeﬁ' of the appealing party and veri-
fied by oath or affirmation, subject to penal-
ties for false swearing, in substantially the
following form:;

DECLARATION OF MAILING

I hereby declare under the penalties for
false swearing contained in ORS chapter 162

that on the ___ day of
19, I deposited a complaint
entitled..________ and dated ,in a

sealed envelope, with posta%e prepaid, in the

United States ost Office

at , Oregon (or other

state of mailing), addressed to the Oregon

Tax Court, 520 Justice Building, 1162 Court

dSrt:ree;:, Salem, Oregon 97310 (or current ad-
ess).

(Signature of appealing
party or the attorney
of the appealing party)
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(2) Lost in transmission through the
United States mail, shall be deemed filed on
the date it was mailed if the appealing party:

(a) Can establish by competent evidence
satisfactory to the tax court that the com-
laint was deposited on or before the date
ue for filing in the United States mail and
addressed correctly to the court; and

(b) Files with the court a duplicate of the
lost complaint, with certified co;(?' as re-
quired by ORS 305.560, within 30 days after
written notification is given by the court of
its failure to receive such complaint, but in
no event later than 90 days after the date the
complaint was otherwise required to be filed
under ORS 305.560. [1975 381 §2; 1979 c.689 §3;
1993 c.612 §3)

Note: 305.418 was enacted into law by the Legisla-
tive Assembly and was added to and made a part of
ORS chapter 305 but not to ang series therein by legis-
lative action. See Preface to Oregon Revised Statutes
for further explanation.

305.419 Tax, penalty and interest pay-
able before appeal; how determined;
waiver; refund. (1) Except as provided in
subsection (3) of this section, in any appeal
from an order of the department involving a
deficiency of taxes imposed upon or meas-
ured by net income, the tax assessed, and all
penalties and interest due, shall be ‘paid to
the department on or before the filing of a
complaint with the regular division of the
Oregon Tax Court under ORS 305.560. The
complaint shall be filed as a claim for refund.

(2) Penalty and interest due under sub-
section (1) of this section are the amounts
stated in the order of the department from
which the appeal is taken. If the appeal is
taken under ORS 305.560 (5), or no order has
been issued by the department, the amount
of penalty and interest due is the amount
stated in the notice of assessment issued by
the department under ORS 305.265 (7).

(3) Where payment of the tax, penalties
and interest would be an undue hardship,
Klaintiﬁ' may file an affidavit alleging undue

ardship with the complaint. If the tax court
finds undue hardship, it may stay all or any
part of the payment of tax, penalty and in-
terest required under subsection (1) of this
section. If the tax court finds no undue
hardship, it may grant the plaintiff up to 30
days from the date of determination to pay
the taxes, 1genalt:ies and interest. Failure by
the plaintiff to pay the taxes, penalties and
interest or to establish undue hardship will
be cause for dismissing the complaint.

(4) If, in any appeal to the Oregon Tax
Court for which payment of tax, penalty and
interest assessed is required before filing of
a complaint, the tax court orders that all or

any part of the amount paid be refunded by
the department, the amount so ordered to be
refunded shall bear interest at the rate es-
tablished for refunds in ORS 305.220. Interest
shall be computed from the date of payment
E?] the department. (1982 s.5.1 c.29 §§2, 3; 1985 c.407

305.420 Issuance of subpoenas; admin-
istration of oaths; depositions. (1) The
judge or the clerk of the court, on the re-
quest of any party to the ﬁroceeding, or the
attorney of the party, shall issue subpoenas
requiring the attendance of and the giving
of testimony by witnesses, and subpoenas
duces tecum requiring the production of any
returns, books, papers, documents, corre-
spondence and other evidence pertaining to
the matter under inquiry at any designated

lace of hearing in the manner prescribed by
aw in civil actions in courts of this state.

(2) Any employee of the court designated
in writing for the purpose by the judge may
administer oaths.

(3) Any party to the proceeding may
cause the depositions of witnesses residing

- within or without the state to be taken in

the manner prescribed by law for like depo-
sitions in civil actions in courts of this state.
To that end, the party may compel the at-
tendance of witnesses and production of re-
turns, books, papers, documents,
correspondence and other evidence pertain-
ing to the matter under inquiry.

(4) Subpoenas in a proceeding in the
small claims division shall be issued only at
the discretion of the court; and any such
subsoena shall not require the witness to at-
tend for examination at a place outside the
county in which the witness resides or is
served, unless the residence or place of ser-
vice of the witness is within 100 miles of the
place of examination.

(5) Subject to ORS 305.390 and 305.392,
subpoenas 1n a proceeding involving the de-
termination of the value of an industrial
plant, as defined in ORS 308.408, for purposes
of ad valorem property taxation, may be is-
sued as provided in subsection (1) of this
section. However, upon petition of the person
subpoenaed, the court shall make an order
determining if the evidence sought by the
subpoena is relevant to the pending proceed-
ing, and if requested by the person subpoe-
naed, an order as required in the interests
of justice to protect the confidentiality of the
information subpoenaed. [1961 ¢.533 §17; 1963 ¢.304
§1; 1981 c.139 §5; 1993 ¢.353 §6)

Note: Section 13 (2), chapter 353, Oregon Laws
1993, Provides:

Sec. 13. (2) Sections 4, 7, 9, 10, 11 and 12 of this
Act [305.390, 305.392, 305.394, 305.396, 305.398 and 305.400]
and the amendments to ORS 305.190, 305.420 and 308.411
by sections 5, 6 and 8 of this Act first apply to subpoe-
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nas issued on or after the effective date of this Act
[November 4, 1993]. [1993 ¢.353 §13 (2))

305.425 Proceedings to be without jury
and de novo; issues reviewable; rules of
procedure. (1) All proceedings before the
court shall be original, independent pro-
ceedings and shall be tried without a jury
and de novo.

(2) If a statute provides for an appeal to
or a review by the court of an order or de-
termination of the Department of Revenue
or of any other administrative agency, the
proceeding shall be an original proceeding in
the nature of a suit in eqm;};z to set aside
such order or determination. The time within
which the statute provides that the proceed-
ing shall be brought is a period of limitations
and is not jurisdictional.

(3) In the case of proceedings to set aside
an order or determination of the department,
except as provided in ORS 305.560 (1), the
issues of fact and law shall be restricted to
those raised by the parties in the appeal to
the department. If the court finds that other
issues are important to a full determination
of the controversy, it shall remand the whole
matter to the department for further deter-
mination and the issuance of a new order,
unless the Sarties and the department stipu-
late to the determination of such other issues
without remand to the department. If the
court orders the cause remanded to the de-
partment, such order shall constitute a final
order subject to appeal to the Supreme Court
as provided for in ORS 305.445. X]l hearings
and proceedings in the tax court shall be in
accordance with the rules of practice and
procedure promulgated by the court, which,
except with respect to the small claims divi-
sion, shall conform, as far as practical to the
rules of equity practice and procedure in this
state. [1961 c.533 §16; 1965 c.6 §3; 1967 c.78 §9; 1973
c.484 §7; 1977 ¢.870 §29; 1981 ss. c.1 §231

305.427 Burden of proof in tax court
proceedings. In all proceedings before the
tax court and upon appeal therefrom, a pre-
ponderance of the evidence shall suffice to
sustain the burden of proof. The burden of
proof shall fall upon the party seeking affir-
mative relief and the burden of going forward
with the evidence shall shift as in other civil
litigation. [1965 c.6 §5)

305.430 Hearings to be open to public;
report of proceedings; exception; confi-
dential information. (1) Except as provided
in subsections (2) and (3) of this section,
hearings before the tax court shall be open
to the public. All proceedings in the court,
except those in the small claims division,
shall be reported unless waived by the par-
ties with the consent of the court. The ex-

ense of reporting shall be gaid by the state
rom the appropnation for the court.

(2) If information is confidential under
ORS 308.411 (4) or by court order under ORS
305.420 (5), and is Introduced into evidence
in any hearing before the tax court, the
court first shall make such order or orders
as are necessary to protect the confidential-
ity of the information.

(3) In any case regarding confidential in-
formation involving trade secrets or other
confidential business records, upon motion
of a party to the suit, the court may make
such protective orders as may be necessary
to protect the confidentiality of such records.
In determining whether such protective or-
ders should be issued, the court shall weigh
the harm suffered by the disclosing {)arty
against any benefit received by the public as
a result of the disclosure.

(4) In a matter involving a request for a
protective order under subsections (2) and (3)
of this section, the decision of the tax court
shall be a final order for purposes of appeal
to the Supreme Court. The parties may ap-
geal the issue of the protective order to the

upreme Court at any time after the protec-
tive order was granted or denied. Upon ap-
peal to the Supreme Court, the tax court
may stay the case on the merits until a res-
olution of the protective order issue is de-

termined by the Supreme Court. [1961 c.533 §19;
1981 ¢.139 §9; 1981 c.727 §2; 1989 c.760 §11

305.435 Decision of court; form and
contents; determination of value of prop-
erty subject to special assessment. The
court, except when sitting as the small
claims division, shall render its decision in
writing, including therein a concise state-
ment of the facts found by the court and the
conclusions of law reached by the court. The
court may affirm, reverse, modify or remand
any order of the department, and shall grant
such other relief, invoke such other remedies
and issue such orders in accordance with its
decision as shall be appropriate in a court of
general jurisdiction. Where the determi-
nation of real market value or the correct
valuation of any property subject to special
assessment is an 1ssue before the court, the
court has jurisdiction to determine such
value on the basis of the evidence before it,
without regard to the values pled by the

parties. [1961 ¢.533 §20; 1963 c.280 §1; 1965 c.6 §6; 1977
¢.870 §30; 1991 c.459 §16]

305437 Damages for frivolous or
groundless app or appeal to delay.
Whenever it appears to the Oregon Tax
Court that proceedings before it have been
instituted or maintained by a taxpayer pri-
marily for delay or that the taxpayer’s posi-
tion in such proceeding is frivolous or
groundless, damages in an amount not to ex-
ceed $5,000 shall be awarded to the Depart-
ment of Revenue by the Oregon Tax Court in
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its d’udgment. Damages so -awarded shall be
paid within 10 days -after the judgment be-
comes final. If the damages remain unpaid,
the department may collect the amount
awarded in the same manner as income taxes
g]e collected under ORS 314.430. (1987 c843

Note: ORS 305.437 was enacted into law by the
Legislative Assembly and was added to and made a part
of ORS chapter 305 but was not added to any series
therein by legislative action. See Preface to Oregon Re-
vised Statutes for further explanation.

305.440 Finality of unappealed decision
of tax court; effect of aneal to Sugreme
Court. (1) The decision of the court shall be
binding upon all parties until changed, if at
all, by the decision of the Supreme Court
upon appeal. If no appeal is taken to the Su-
preme Court, the decision of the court shall
constitute a final determination of the mat-
ter. If an a%peal is taken, the decision of the
court shall become final in the same manner
as the decision, judgment or decree of the
circuit court becomes final when appeal
therefrom is taken to the Supreme Court.

(2) Upon the final determination of any
ad valorem tax matter, all officers having
charge of the rolls on which the assessments
involved in such proceeding appears shall
correct the same in accordance with such
determination, and taxes shall be refunded
as provided in ORS 311.806 or additional
taxes collected by the proper officers. In the
case of an appeal as to properties assessed
or taxed under ORS 308.505 to 308.665,
308.705 to 308.730 or 308.805 to 308.820, a
certified copy of the decree of the court shall
be sufficient warrant for the apportionment,
levying and collecting of taxes against the
property constituting the subject matter of
the apgeal and upon the valuation deter-
mined by the court. If any reapg?rtionment
as between counties is made by the court on
appeal, correspondinf adjustments shall be
made by the tax collectors of the counties

affected. [1961 ¢.533 §21; 1971 ¢.567 §15; 1977 ¢.870 §31;
1983 ¢.696 §9; 1985 ¢.85 §11]

305.445 Appeals to Supreme Court; re-
viewing authority and action on appeal.
The sole and exclusive remedy for review of
any decision or order of the tax court shall
be by appeal to the Supreme Court. Jurisdic-
tion hereby is vested in the Supreme Court
to hear and determine all appeals from final
decisions and final orders of the tax court,
except with respect to the small claims divi-
sion of the tax court. Such appeals, and the
review of final decisions and final orders of
the tax court, shall be in accordance with
the procedure in equity cases on appeal from
a circuit court, but without regard to the
sum involved. Upon such appeal and review,
the Supreme Court shall have power to af-
firm, modify or reverse the order or decision

of the tax court appealed from, with or
without remanding the case for further
hearing, as justice may require. {1961 c.533 §22]

305.447 Recovery by taxpayer of cer-
tain costs and expenses upon appeal to
Supreme Court. If, in an appeal under ORS
305.445 involving taxes upon or measured by
net income in which an individual taxpayer
is a party or involving gift taxes, the court

ants the refund claimed by the taxpayer or
enies the additional assessment of taxes
claimed by the department to be due from
the taxpayer, the court may allow the tax-
payer: .

(1) Reasonable attorney fees for the ap-
peal under ORS 305.445 and for any prior
proceeding in the matter before the depart-
ment or the tax court or, if prior proceedings
in the matter were conducted before the de-
partment and the tax court, for both; and

(2) Reasonable expenses as determined by
the court in addition to costs and disburse-
ments. Expenses include accountant fees and
fees for other experts incurred by the tax-
payer in preparing for and conducting the
appeal under this section and any prior pro-
ceeding in the matter before the department
or the tax court or, if prior proceedings in
the matter were conducted before the de-

partment and the tax court, for both. {1971
¢.265 §3; 1977 c.870 §31a]

8305.450 Publication of tax court deci-
sions. The tax court shall cause a copy of
each of its written decisions to be delivered
to the State Court Administrator. The ad-
ministrator, after consultation with the judge
of the tax court, shall determine whether a
decision is of general public interest. The
decisions determined to be of general public
interest shall be published and distributed as
provided in ORS 2.150. Bound volumes of re-
ports of decisions constitute the official re-

orts of the tax court. [1961 ¢.533 §23; 1963 c.250
1; 1967 ¢.96 §1; 1967 c.398 §2; subsection (4) enacted as
1967 ¢.398 §9 (3); 1975 ¢.37 §2; 1977 c.145 §1; 1979 c.876
§3; 1982 8.8.1 ¢.7 §2] |

305.452 Election and term of judge;
vacancy; recommendation of appointees
to fill vacancy. (1) The judge of the tax
court shall be elected by the electors of the
state for a term of six years, in the manner
provided in ORS chapter 249.

(2) In the event of a vacancy in the office
of judge, the vacancy shall be filled by an
appointment made by the Governor. The
Governor may request the governors of the
Oregon State Bar to submit to the Governor
the names of five or more eligible persons
deemed by them to be particularly experi-
enced in the field of tax law, as an aid to the

Governor in making the appointment. (1961
¢.533 §§2, 3(2);1979 c.190 3412)
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305.455 Qualifications of judge; oath;
inapplicability  of i ification-for-
prejudice provision. (1) The judge of the
tax court shall be a citizen of the United
States and of this state, and shall have been
admitted to practice in the Supreme Court
of Oregon and have been engaged in this
state for at least three years preceding the
election or aipointment of the judge of the
tax court, either_in active practice, govern-
mental or private, as an attorney and coun-
selor at law or in the discharge of the duties
of a judicial or quasi-judicial office. Before
entering upon the duties of office, the judge
shall take and subscribe to an oath or affir-
mation for the faithful discharge of the du-
ties thereof, and such oath shall be filed in
the office of the Secretary of State.

(2) Notwithstanding the provision of any
other law, the provisions of ORS 14.250 re-
lating to the disqualification of a judge for
prejudice shall not be applicable to any judge
serving regularly or temporarily as a judge
of the tax court. (1961 c.533 §3(1), (8)]

305.460 Judge’'s salary, expenses, disa-
bility and retirement. (1) The judge of the
tax court shall receive such salary as is pro-
vided by law. The judge shall receive no

other allowances for services except as au-

thorized by this section.

(2) When the judge of the tax court holds
court or performs any other official function
away from the state capital, hotel bills and
traveling expenses necessarily incurred by
the judge in the performance of that duty
shall be paid by the state. Such expenses are
to be paid upon the certificate of the judge
to the truth of an itemized statement of the
expenses. The certificate of expenses is a
sufficient voucher upon which the claim
shall be paid as provided in ORS 293.295 to
293.462. The Oregon Department of Adminis-
trative Services shall draw a warrant upon
the State Treasurer for the amount thereof
in favor of the tax court judge.

(3) The judge of the Oregon Tax Court
shall be subject to the provisions of ORS
1.310 and 237.215 relating to disability and
retirement to the same extent and in the

same manner as a g;;sd e of a circuit court.
[§1961 ¢.533 §84, 5; 1977 c. 9; 1983 ¢.740 §85; 1991 c.815
10]

305465 [1961 c.533 §6; repealed by 1975 c.706 §10]

305.470 Presiding judge; functions.
Whenever more than one judge is serving as
a judge of the tax court, the judge elected or
appointed under ORS 305.452 shall be the
presiding judge. The presiding judge shall
assign causes, matters and proceedings and

agfortion the business of the tax court. [1961
€533 §7; 1981 s.s. c.1 §24]

305475 Offices of tax court; location
of hearings. The principal office of the tax
court shall be in the state capital, but the
court may hold hearings in any county seat
designated under ORS 1.085 (2). The county
court or board of county commissioners,
upon request of the judge of the tax court,
shall provide the court with suitable rooms
at the county seat when hearings are held in

the county seat. [1961 c.533 §9; 1969 c.706 §64d; 1983
c.763 §8]

305.480 State Court Administrator as
administrator and clerk; other personnel;
expenses; limitation on activities of per-
sonnel. (1) The State Court Administrator
shall act as court administrator for and clerk
of the tax court. Other necessary employees
of the court shall be appointed and otherwise
goverried by applicable provisions of the per-
sonnel plan for employees of the courts of
this state who are state employees.

(2) The judge and employees of the court
shall be reimbursed for all actual and neces-
sary expenses as provided by law.

(3) No employee of the court shall act as
attorney, counselor or accountant in the
matter of any tax imposed or levied by this

state or any of its political subdivisions. [1961
¢.533 §11; 1981 c.727 §1]

305.485 Records. The records of the tax
gou{(t shall include a register, journal and fee
ook. .

(1) The register is a book wherein the
clerk shall enter, by its title, every suit or
proceeding commenced in, or transferred or
agpealed to, the court, according to the date
of its commencement, transfer or appeal.
Thereafter, until the entry of judgment, the
clerk shall note therein, according to the
date thereof, the ﬁlinﬁ return of any paper
or process, or the making of any order, rule
or other direction in or concerning such suit
or proceeding.

(2) The journal is a book wherein the
clerk shall enter the proceedings of the
court.

(3) The fee book is a book wherein the
clerk shall enter, under the title of every
cause, against the party to whom the service
is rendered, the clerk’s fees earned, and
whether received or not received.

(4) The files of the court are all papers
or process filed with or by the clerk of the
court, in any suit or proceeding therein, or
before the judge. '

(5) Separate records shall be kept for the

small claims division, in such form and con-
tent as the court prescribes. [1961 ¢.533 §10]

305.490 Filing fees; recovery of certain
costs and disbursements; additional re-
covery for certain taxpayers; disposition

1993-29-32



ADMINISTRATION; APPEALS

305516

of receipts. (1) The plaintiff, upon filing the
complaint or petition of the plaintiff in the
tax court, shall pay to the clerk thereof, in
advance, the sum of $50, except that, in case
of petitions filed in the small claims division,
the fee shall be $10. A similar fee shall be
paid by other parties makinﬁ an appearance
in the proceeding. Neither the State of Ore-
gon, nor any county, school district, munici-
pal corporation or other ¥ublic corporation
therein, nor any officer of any such public
political division or corporation, appearing in
the representative capacity of the officer of
any public political division or corporation,
shall be required to pay the fee prescribed.
The party entitled to costs and disbursements
on such appeal shall recover from the oppo-
nent of the party the amount so paid upon
order of the court, as in equity suits in the
circuit court.

(2) If, in any proceeding under this sec-
tion involvinﬁ]taxes upon or measured by net
income in which an individual taxpayer is a
party, or involving gift or inheritance taxes,
the court grants a refund claimed by the ex-
ecutor or taxpayer or denies in part or
wholly an :ggitional assessment of taxes
claimed by the department to be due from
the estate or taxpayer, the court may allow
the taxpayer, in addition to costs and dis-
bursements:

(a) Reasonable attorney fees for the pro-
ceedincgi under this section and for the prior
grocee ing in the matter, if any, before the

epartment; and

(b) Reasonable expenses as determined by
the court. Expenses include accountant fees
and fees of other exYerts incurred by the ex-
ecutor or individual taxpayer in preparing
for and conducting the proceeding under this
section and the prior groceeding in the mat-
ter, if any, before the department.

Payment of attorney fees or reasonable ex-
penses shall be made by the department in
the manner provided by law for the payment
of income tax refunds.

(3) All fees and other moneys received or
collected by the clerk by virtue of the office
of the clerk shall be paid over to the State
Treasurer and shall be held by the clerk in

the General Fund as miscellaneous receipts.
[1961 ¢.533 §15(1), (3); 1965 c.6 §7; 1971 ¢.265 §1; 1977 ¢.870
§32; 1993 c.612 §1]

305495 Fees and expenses of wit-
nesses. Any witness subpoenaed or whose
deYosition is taken shall receive the fees and
mileage provided for witnesses in ORS 44.415
(2). Witnesses for the state or its political
subdivisions shall be paid from moneys ap-
propriated therefor. Payment of fees and
mileage to other witnesses shall be-made by
the party at whose instance the witness ap-

s)ears or the deposition is taken. (1961 c.533 §18;
989 ¢.980 §12]

' 805.500 Fees for transcripts or copies
of records. The tax court may fix a fee, not
in excess of the fees charged and collected
by the clerks of the circuit court, for com-
paring, or for preparing and comparing, a
transcript .of the record, or for copying any
record, entry or other paper and the com-

arison and certification thereof. [1961 533
§15(2), 24; 1963 c.423 §3]

305.510 When stockholder may repre-
sent corporation in tax court pro-
ceedings. Notwithstanding ORS 9.320, any
stockholder of an S corporation as defined in
section 1361 of the Internal Revenue Code,
may represent the corporation in any pro-
ceeding before the Oregon Tax Court in ‘the
same manner as if the stockholder were a
partner and the S corporation were a part-
nership. [1973 c.681 §2; 1985 c.802 §36)

(Small Claims Division)

305.515 Small claims division; jurisdic-
tion. (1) There shall be a division of the
Oregon Tax Court known as the small claims
division.

(2) Judges of the tax court shall sit as
judges of the small claims division.

(3) The small claims division shall have
jurisdiction of the following classes of cases
ug{)sn election by the taxpayer pursuant to
ORS 305.530:

(a) A proceeding for refund or to set
aside additional taxes assessed or taxes as-
sessed when no return was filed in any case
involving taxes imposed under ORS chapters
314, 316, 317 and 318, with respect to any
year for which the amount in controversy
does not exceed $5,000, exclusive of interest
and penalties.

(b) A proceeding by -a taxpayer in any
property tax case in which a taxpayer has
the right to appeal to the Department of Re-
venue and which involves only the question
of the real market or specially assessed value
of real or personal property, where the De-
gartment of Revenue, board of equalization,

oard of ratio review (by order of the board),
assessor or tax collector has determined that
tl;e real market or specially assessed value
of:

(A) A parcel'of land is not in excess of
$250,000;

(B) The improvement on a parcel of land
is not in excess of $250,000; Co

(C) Both a parcel of land and the im-
provements is not in excess of $250,000; or

(D) Personal property is not in excess of
$250,000.
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(¢c) A proceeding for refund or revision
of any tax imposed under ORS 321.405 to
321.520 with respect to any year in which the
amount of refund or revision claimed does
not exceed $5,000, exclusive of interest and
penalties.

(d) A proceeding for the refund or the
revision of taxes imposed by ORS chapter 118
or 119 where the amount in controversy does
not exceed $5,000, exclusive of interest and
penalties.

(e) A ‘froceeding for the refund of taxes
authorized under ORS 310.630 to 310.690
without limitation to the amount in contro-
versy.

() A proceeding by a taxpayer in any
case authorized by ORS.321.560 where the
amount in controversy does not exceed
$5,000, exclusive of interest and penalties.

(g) A proceeding for refund or the re-
vision of taxes imposed by the Tobacco Pro-
ducts Tax Act where the amount in
controversy does not exceed $5,000, exclusive
of interest and penalties.

(h) A proceeding for refund or to 'set
aside additional taxes assessed or taxes as-
sessed when no return was filed in any case
involving taxes administered by a state
agency or department under ORS 305.620
with respect to any year in which the
amount in controversy does not exceed
$5,000 exclusive of interest and penalties.

(i) A proceeding for refund or to set aside
interest or penalties assessed in connection
with any tax administered by the Department
of Revenue, where. the amount in controversy
does not exceed $5,000. This paragraph does
not apply to the denial of a request for the

discretionary waiver of interest or penalties.
{1961 ¢.533 §26; 1965 c.6 §8; 1967 c.78 §11; 1969 ¢.355 §1;
1971 ¢.567 §16; 1973 ¢.752 §11; 1975 ¢.705 §3; 1977 c.870
§33; 1977 c.892 §55; 1983 c.673 §19; 1985 407 §2; 1985
¢.759 §39; 1985 c.816 §41; 1989 c.760 §2; 1991 c.d459 §18;
1991 ¢.790 §18; 1993 ¢.270 §13; 1993 c.612 §2]

305.520 ORS 305.405 to 305.418, 305.420
to 305.435 and 305.452 to 305.495 apply to
proceedings in small claims division. ORS
305.405 to 305.418, 305.420 to 305.435 and
305.452 to 305.495 shall apply to proceedings
in the small claims division, unless express
inﬁgplicable thereto or inconsistent wit
ORS 305.515 to 305.555. (1961 c.533 §34]

305.525 Notice to taxpayer of right to
appeal to small claims division. At the
same time that a notice of assessment, letter
of refund denial or determination or order of
the board of equalization is given to any
taxpayer, the Department of Revenue or
board of equalization, as the case may be,
shall in writing also notify the taxTayer of
the right of the taxpayer to appeal to the
small claims division by filing a petition in

rescribed form with the clerk of the court.
1961 ¢.533 §29; 1977 ¢.870 §54] :

305.530 Election to proceed in small
claims division; effect of election. A tax-
payer may elect to proceed in the small
claims division of the tax court instead of by
an appeal to the Department of Revenue in
the classes of cases authorized by ORS
305.515. If a ayer elects to appeal to the
small claims division in a case within one of
the classes set forth in ORS 305.515, the
election may not be revoked and 'the tax-
payer will have no further rifht of appeal to
the Department of Revenue. In the event the
taxpayer elects to file a petition with the
department, the taxpayer shall not thereafter
be permitted to proceed in the small claims

division. [1961 ¢.533 §27; 1967 c.78 §10; 1971 c.567 §17;
1975 ¢.762 §18; 1977 ¢.870 §14]

305,535 Commencement of proceeding
by petition filed by taxpayer. A taxpayer
shall commence a f)roceeding in the small
claims division by filing with the clerk of the
court a petition, in the form prescribed by
the rules of the tax court, which shall state
the nature of the taxpayer’s claim. Such pe-
tition shall be filed within the time for oth-
erwise a{ppealing specified in ORS 305.280 or

305.560 for the particular case. (1961 c.533 §28;
1969 ¢.355 §2; 1977 c¢.870 §15; 1977 c.892 §57; 1981 c.804
§85; 1983 s.5. ¢.5 §2; 1991 ¢.459 §20; 1993 ¢.270 §14 ]

305.540 Notice to assessor or depart-
ment of filing of petition; parties; exclu-
sive jurisdiction; appearance as amicus
curiae. Upon the filing of a petition by the
taxpayer to the small claims division, the
clerk of the court shall give notice thereof
to the applicable county assessor or the De-
partment of Revenue, as the case may be
and such assessor or the department shall
thereafter be deemed a party to the proceed-
ing and, at the hearin%1 on the petition, may
appear in opposition thereto. In the event a
petition is filed, the small claims division
shall thereafter have exclusive jurisdiction
over the case. With the permission of the
court, the department may appear amicus
curiae in any proceeding before the small
claims division. (1961 <533 §30; 1971 c.351 §1]

305.543 Appraisal of property in small
claims groceedings; costs. (1) In a pro-
ceeding by a taxpayer in the small claims
division in a property tax case involving only
the question of the real market or specially
assessed value of real property, the taxpayer
may elect, in lieu of a hearing in the divi-
sion, to have the property appraised as pro-
vided in this section.

(2) The election by the taxpayer may be
included in the petition filed as provided in
ORS 305.535, or may be made by a separate
petition in a form and filed as prescribed by
the rules of the tax court. The clerk of the
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court shall give notice of the election by the
taxpayer to the applicable county assessor or
the Department of Revenue, as the case may
be.

(3) If the taxpayer elects as provided in
subsection (2) of this section to have the real
property appraised, there shall be no hearing
in the small claims division and the tax court
shall appoint an independent fee appraiser to
appraise the property. The appraisal by the
appointed appraiser shall be in writing and
signed by the appraiser. For the purpose of
the proceeding, the appraisal shall constitute
the real market or specially assessed value
of the property and shall be incorporated in
the judgment in the small claims division
under ORS 305.555.

(4) The taxpayer shall pay to the ap-
praiser appointed under subsection (3) of this
section a reasonable fee for the appraisal

services rendered by the appraiser. (1983 c.673
§21; 1991 c.459 §21)

305.545 Hearings to be informal; evi-
dence; representation of parties. The
hearing in the small claims division shall be
informal, and the judge may hear such testi-
mony and receive such evidence as the judge
deems necessary or desirable for a just and
equitable determination of the case, except
that all testimony shall be given under oath.
A party may appear on behalf of the party
or may be represented or accompanied by an
attorney, licensed accountant or such other
person as the court may permit to be present
and participate in the proceeding before the
small claims division. [1961 ¢.533 §32]

305.550 Dismissal of case on taxpay-
er's request; effect. At any time prior to
entry of judgment, a taxpayer may dismiss a
case in the small claims division by notifying
the clerk of the court in writing, but such
dismissal shall be with prejudice and shall
not have the effect of revoking the election
speci§ﬁ?d in ORS 305.530. [1961 ¢533 §31; 1971
c.351 §2 .

305.555 Judgments. The judgment in the
small claims division shall be conclusive
upon all parties and may not be appealed,
and shall include an order to the proper offi-
cer to correct an assessment roll or a tax
roll, or both, modify or cancel an assessment,
pay or allow a refund to take such other ac-
tion as may be necessary to effectuate the
judgment. A judgment shall not be consid-
ered as judicial precedent or be given any
force or effect in any other case, hearing or
proceeding. [1961 c.533 §33; 1993 ¢.270 §15)

(Procedure on Appeal from Order of
Department of Revenue; Effect of
Pendency of Appeal)

305.560 Procedure on appeal from or-
der of departmenﬁ procedure where tax-
payer is not appellant; effect of failure to
notify person appealing. (1) Except for an
order, or portion thereof, denying the discre-
tionary waiver of penalty or interest by the-
department, an appeal from an order of the
department on an appeal taken pursuant to
this chapter may be taken by filing an ori-
ginal and one certified copy of a complaint
with the clerk of the Oregon Tax Court at its
grincipal office at Salem, Oregon, within 60

ays after a copy of the order or notice of
the order has been served upon the appealing
party by mail as provided in ORS 306.805,
within six months after notice of the order
has been given to the ap%ealing garty under
ORS 306.805 (1)(b) or within 45 days after a
copy of the order or notice of the order re-
lating to an assessment under ORS 308.505
to 308.665 has been served on the appealing
party by mail as provided in ORS 306.805. An
appeal ffom an order issued as a result of an
aF}l)eal under ORS 308.595 may include issues
of law which cannot be raised before the de-
partment under ORS 308.595 (3). Service
upon the department shall be accomplished
by the clerk of the tax court ﬁlinﬁ the certi-
fied copy of the complaint with the Director
of the Department of Revenue. The complaint
shall be entitled in the name of the person
filing the same as plaintiff and the Depart-
ment of Revenue as defendant. A copy of the
order of the department shall be attached to
the original complaint.

(2) The complaint shall state the nature
of the plaintiff's interest, the facts showing
how the plaintiff is aggrieved and directly
affected by the department’s order, and the
grounds upon which the plaintiff contends
the order should be reversed or modified. The
complaint shall be entitled in the name of
the Berson filing the same as plaintiff and
the Department of Revenue as defendant. A
responsive pleading shall be required of the
defendant.

(3) In any case in which the taxpayer is
not the ag{)ealing party, a copy of the com-
plaint shall be served upon the taxpayer by
the appealing party by certified mail within
the 60-day period or within six months after
notice of the order has been published under
ORS 306.805 (1)(b), and an affidavit showing
such service shall be filed with the clerk of
the tax court. A copy of the order of the de-
;E‘%rtment shall be attached to the complaint.

e ayer shall have the right to appear
and be heard.

(4) The tax court, in its discretion, may
permit other interested persons to intervene
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by filing a complaint in such manner and
under such conditions as the court may deem
appropriate.

(56) If the department fails to notify a
person appealing to the director pursuant to
this chapter within nine calendar months
following the month in which the appeal is
filed of its determination of the appeal, the
person may treat the appeal as denied, and
bring suit in the tax court by filing an ori-
ginal and one certified copy of a complaint
against the department in the court. Such
filing in the tax court shall constitute the
perfection of the appeal. Service upon the
department shall be accomplished in the
same manner as provided in subsection (1)
of this section. (1977 c.870 §10; 1989 c.760 §3; 1991
c.459 §23; 1993 ¢.270 §16]

Note: Section 17, chapter 270, Oregon Laws 1993,
provides:

Sec. 17. The amendments to ORS 305.560 by section
16 of this Act first apply to orders relating to assess-
ments under ORS 308.505 to 308.665 served on or after
the effective date of this Act [November 4, 1993]. (1993
¢.270 §17]

L]

305.565 Stay of collection of taxes, in-
terest and penalties pending appeal to
department; exception; bond. (1) Except as
provided in subsection (2) of this section,
proceedings for the collection of any taxes,
interest or penalties resulting from an as-
sessment of additional taxes imposed by ORS
chapter 118, 119, 310, 314, 316, 317, 318, 321
or this chapter shall be stayed by the taking
or pendency of any appeal to the director or
department.

(2) Notwithstanding subsection (1) of this
section, the department may proceed to col-
lect any taxes, interest or penalties described
in subsection (1) of this section if the de-
partment determines that collection will be
jeopardized if collection is delayed or that
the taxpayer has taken a frivolous position
in the appeal. For purposes of this sub-
section:

(a) Collection of taxes, interest or penal-
ties will be jeopardized if the taxpayer de-
signs quickly to depart from the state or to
remove the taxpayer's property from the
state, or to do any other act tending to prej-
udice or to render wholly or partially inef-
fectual proceedings to collect the tax.

(b) A ayer's position in an appeal is
frivolous if that position is of the kind de-
scribed in ORS 316.992 (5).

(3) No proceeding for the apportionment,
levy or collection of taxes on any property
shall be stayed by the taking or pendency of
any appeal to the director or the department,
or from an order of the department or the
Oregon Tax Court, unless the assessor or tax

collector either as a party to the suit or an
intervenor, requests a stay and it appears to
the satisfaction of the court that a substan-
tial public interest requires the issuance of
a stay. '

(4) The tax court may, as a condition of
a stay, require the posting of a bond suffi-
cient to guarantee payment of the tax. Pay-
ment of taxes while appeal is pending shall
not operate as a waiver of the appeal or of
a right to refund of taxes found to be exces-

sively charged or assessed. [1977 c870 §11; 1982
8.8.1¢29 §4; 1 ¢.761 §9; 1991 ¢.567 §4; 1993 ¢.270 §18]

305.570 "Standing to appeal to tax
court; perfection of appeal; small claims
alternative procedure permissible. (1) Any
taxpayer, county assessor or county tax col-
lector aggrieved by and directly affected by
an order of the Department of Revenue, and
any taxpayer whose property is affected by
an order of the Department of Revenue made
to a county assessor or county tax collector
under the authority contained in ORS
306.115 or 306.116, may appeal to the Oregon
Tax Court, and appeal shall be perfected in
the manner provided in ORS 305.560. Also, a
taxpayer may utilize the alternative proce-
dure respecting appeals to the small claims
division of the Oregon Tax Court as provided
in ORS 305.515 to 305.555.

(2) A taxpayer or political subdivision af-
fected by an order of the Department of Re-
venue authorized under ORS 305.620 may
appeal to the Oregon Tax Court as provided

in ORS 305.620. [1977 ¢.870 §13; 1983 ¢.605 §3; 1983
¢.749 §3; 1991 c.459 §29; 1993 .18 §65]

305.576 Authority of tax court to de-
termine deficiency. In an appeal to the
Oregon Tax Court from an assessment made
under ORS 305.265, the tax court has juris-
diction to determine the correct amount of
deficiency, even if the amount so determined
is greater or less than the amount of the as-
sessment determined by the order of the de-
partment, and even if determined upon
grounds other or different from those as-
serted by the department, provided that
claim for such additional tax on other or
different grounds is asserted by the depart-
ment before or at the hearing or any rehear-
ing of the case before the tax court. In the
event such other or different grounds are as-
serted by the department, the opposing party
shall be allowed additional time, not less
than 10 days, within which to amend or oth-
erwise plead thereto, which additional time,
however, may be waived by stipulation of the
parties. The order of the tax court shall be
sufficient for the collection by the depart-
ment of the entire amount found by the court
to be owing and due. [1977 c.870 §21)
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(Constitutional Limit Upon Property
Taxes; Effects; Determination)

305.580 Effects of property tax limit;
exclusive remedy for d‘:aterminations; ri-
ority of petitions. (1) The provisions of ORS
305.583, 305.585, 305.587 and 305.589 shall
provide the exclusive remedy for determi-
nation of questions concerning the effect of
the limits of section 11b, Article XI of the
Oregon Constitution on taxes, fees, charges
and assessments of units of government.

(2) A petition filed with the Oregon Tax
Court pursuant to ORS 305.583, 305.585,
305.587 or 305.589 shall have griority over all
other cases pending before the Oregon Tax
Court and shall be heard and decided as soon
after coming to issue as is reasonably possi-
ble. [1991 c.459 §25)

305.583 Interested ayer petitions;
manner and time for filing; notice of
classification of tax, fee, charge or as-
sessment as subject or not subject to
limit. (1) Ten or more interested taxpayers
may petition the Oregon Tax Court to deter-
mine the effect of the limits of section 11b,
Article XI of the Oregon Constitution on any
tax, fee, charge or assessment imposed by a
unit of government. For purposes of this
section, “interested taxpayers” means per-
sons who are subject to the tax, fee, charge
or assessment in question.

(2) The petition shall be filed and per-
fected in the following manner only:

(a) The petitioners shall file an original
and two certified copies of a petition with
the clerk of the Oregon Tax Court at its
principal office in Salem, Oregon. The peti-
tion shall name the government unit that
imposes the tax, fee, charge or assessment,
or, in the case of an urban renewal agency,
that receives the taxes, as respondent. Such
filing in the Oregon Tax Court shall consti-
tute the perfection of the petition. If after
withdrawal of any petitioner five or more
petitioners remain, withdrawal of the peti-
tioner after perfection of the petition shall
not affect the court’s jurisdiction to hear the
case. The clerk of the tax court shall serve
the government unit by mailing a certified
copy of the petition to the recording officer
or chief administrative officer of the local
government unit or to the Attorney General
if the tax, fee, charge or assessment in ques-
tion is imposed by the State of Oregon. The
clerk also shall serve a copy of any petition
naming a local government unit as respond-
ent upon the Oregon Department of Justice.

(b) The petition shall state the facts and
grounds upon which the petitioners contend
that the tax, fee, charge or assessment is af-
fected by section 11b, Article XI of the Ore-
gon Constitution. The case shall proceed

thereafter in the manner provided for appeals
from orders of the Department of Revenue
concerning ad valorem property tax assess-
ments. ORS 305.405 to 305.418 and 305.420 to
305.500 shall apply to such actions.

(3) In the case of any tax, fee, charge or
assessment for any purpose that was imposed
under an ordinance or resolution adopted by
a local government unit before September 29,
1991, or in the case of any. tax levied to pay
principal or interest on bonded indebtedness
approved by the governing body of a local
government unit before September 29, 1991,
the petition shall be filed within 60 days af-
ter the date the governing body of the local
government unit adopts an ordinance or res-
olution classifying its taxes, fees, charges or
assessments as subject to or not subject to
the limits of section 11b, Article XI of the
Oregon Constitution; or, if the governing
body does not adopt a classifying ordinance
o; resolution, within 60 days after the later
of:

(a) The last date, but no later than No-
vember 15, that the tax statements were
mailed for the tax year in which the tax, fee,
charge or assessment was imposed; or

(b) The date of imposition of the tax, fee,
charge or assessment on any one of the peti-
tié)éllers that first occurs after September 29,
1991.

(4) Except as provided in subsections (5)
to (7) of this section, in the case of any tax,
fee, charge or assessment that is imposeds
under a resolution or ordinance approved by
the governing body of a local government
unit on or after September 29, 1991, the pe-
tition shall be filed within 60 days after the
action of the governing body approving the
ordinance or resolution, adopting a new or-
dinance or resolution or changing an existing
ordinance or resolution under which the tax,
fee, cherge or assessment is imposed, if the
resolution or ordinance includes a classifica-
tion of the tax, fee, charge or assessment as
subject to or not subject to section 11b, Ar-
ticle XI of the Oregon Constitution. If the
local government unit has not classified the
tax, fee, charge or assessment, the petition
shall ‘be filed within 60 days after the later
of the dates specified in subsection (3¥a) or
(b) of this section. If the local government
unit adoYm an ordinance or resolution clas-
sifying all or any of the taxes, fees, charges
or assessments 1t imposes as subject to or
not subject to section 11b, Article XI of the
Oregon Constitution, as described in ORS
310.145, the petition shall be filed within 60
days after the qoveming body adopts the or-
dinance or resolution. .

(5) In the case of any tax, fee, charge or
assessment first imposed after September 29,
1991, that is characterized by the local gov-
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ernment unit as an assessment for local im-
provements, the petition shall be filed within
60 days after the local government unit gives
notice of its intention to characterize the
charge as an assessment for local improve-
ments. Notice may be given to affected prop-
erty owners by the local government unit
either when a local improvement district is
formed, in a notice of intent to assess given
by the local government unit or by other in-
dividual notice prior to assessment. Notice
shall be given no later than the date the as-
sessment is imposed. Notice given as pro-
vided under this subsection is 1n lieu of the
notice required under subsection (8) of this
section.

(6) In the case of any taxes levied to pa!
principal and interest on bonded indebted-
ness approved by the governing body of a lo-
cal government unit on or after September
29, 1991, the petition shall be filed within 60
days after the date the issuance of the
bonded indebtedness was approved by the
governing body of the local government unit
if the resolution or ordinance of the govern-
ing body authorizing issuance of the bonded
indebtedness includes a classification of the
bonded indebtedness as subject to or not
subject to the limits of section 11b, Article
XI of the Oregon Constitution. If the local
overnment unit has not classified the
onded indebtedness, the petition shall be
filed within 60 days after the date specified
in subsection (3)(a) of this section.

(7) In the case of a question concerning
the effect of section 1lb, Article XI of the
Oregon Constitution on any tax, fee, charge
or assessment imposed by the state, the peti-
tion shall be filed within 60 days after the
first imposition of the tax, fee, charge or as-
sessment by a state agency after September
29, 1991. For purposes of this subsection, a
tax, fee, charge or assessment shall pe con-
sidered imposed when it is due as provided
by statute or when the state agency notifies
a person that the tax, fee, charge or assess-
ment is due.

(8) A local government unit shall give
notice of its adoption of an ordinance or res-
olution classifying any of its taxes, fees,
charges or assessments as not being subject
to the limits of section 11b, Article of the
Oregon Constitution, by publishing, within
15 days after adoption of the ordinance or
resolution, an advertisement in a newspaper
of general circulation in the county in which
the local government unit is located or, if
there is no newspaper of general circulation,
in a newspaper of general circulation in a
contiguous county. The notice shall:

(a) Appear in the general news section
of the newspaper, not in the classified ad-
vertisements;

(b) Measure at least three inches square;

(c) Be printed in a type size at least
equal to 8-point type; and
(d) State that the local government unit
has adopted a resolution or ordinance classi-
fying one or more of its taxes, fees, charges
or assessments as not being subject to the
limits of section 11b, Article XI of the Ore-
gon Constitution, that the reader may con-
tact a designated individual within the local
govemment unit to obtain a copy of the or-
inance or resolution and that judicial re-
view of the classification of the taxes, fees,
charges or assessments may be sought within
60 days of the date of the resolution or ordi-
nance.

(9) An ordinance or resolution that re-
sults in a mere change in the amount of a
tax, fee, charge or asséssment and does not
result in a change in the characteristics or
attributes of the tax, fee, charge or assess-
ment, or contain a change in purpose to
which the revenue is applied shall not be
considered a change that may result in a
proceeding commenced under subsection . (3)
or (4) of this section. [1991 c.459 §26; 1993 c.18 §66;
1993 ¢.270 §19]

Note: Section 22, chapter 270, Oregon Laws 1993,
provides:

Sec. 22. The amendments to ORS 305.583, 305.587
and 305.589 by sections 19 to 21 of this Act first apﬁly
to petitions filed on or after the effective date of this
Act [November 4, 1993}. [1993 ¢.270 §22}

305.585 Local government petitions
concerning taxes of another local gov-
ernment; manner and time for filing. (1)
A local government unit may petition the
Oregon Tax Court to determine whether the
limits of section 11b, Article XI of the Ore-
gon Constitution apply to a tax, fee, charge
or assessment of another local government
unit if the boundaries of both units include
common territory and if the petitioning local

overnment unit will lose or has lost revenue
ecause of the tax, fee, charge or assessment
that is the subject of the petition.

(2) The petitioner shall file an original
and two certified copies of a petition with
the clerk of the Oregon Tax Court at its
principal office in Salem, Oregon. The peti-
tion shall name the local government unit
that imposes the tax, fee, charge or assess-
ment as respondent. Such filing in the Ore-
gon Tax Court shall constitute the perfection
of the petition. The clerk of the tax court
shall serve the respondent local government
unit by mailing a certified copy of the peti-
tion to the recording officer or chief admin-
istrative officer of the local government unit.
The clerk also shall serve a copy of the peti-
tion upon the Oregon Department of Justice.

(3) The petition shall state the facts and
grounds upon which the petitioner contends
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that the tax, fee, charge or assessment at is-
sue is not subject to the limits of section 11b,
Article XI of the Oregon Constitution. The
case shall proceed thereafter in the manner
provided for appeals from orders of the De-
partment of Revenue concerning ad valorem
groperty tax assessments. ORS 305.405 and
05.420 to 305.500 shall apply to such actions.

(4) The petition shall be filed not later
than 30 days after the date the respondent
local government unit filed its certificate re-
quired under ORS 310.060 with the county
assessor. [1991 c.459 §26a)

305587 Tax court findings; orders; re-
funds; other relief. (1) If in a proceeding
commenced under ORS 305.583, the tax court
finds that a challenged tax, fee, charge or
assessment is subject to the limits of section
11b, Article XI of the Oregon Constitution,
the court may:

(a) Order the government unit to make
refunds to petitioners of any part of the
challenged tax, fee, charge or assessment
imposed on or after the date that is 90 days
betore the date the petition was filed and
that was collected in excess of the limits of
section 11b, Article XI of the Oregon Consti-
tution. The court may not order refunds if
the government unit previously had obtained
a judgment of the tax court or the Oregon
Supreme Court under ORS 305.589, that the
tax, fee, charge or assessment in question
was not subject to the limits of section 11D,
Article XI of the Oregon Constitution.

(b) -Order such other relief as it considers
appropriate, including cancellation of taxes
imposed but not collected, but such relief
shall have prospective effect only. In cases
involving local government units, a copy of
the court’s order shall be served upon the
assessor of the county or counties in which
the local government unit is located at the
same time the order is served upon the par-
ties.

(2) If the court orders a unit of govern-
ment to make refunds of any tax, fee, charge
or assessment that was imposed and col-
lected in excess of the limits of section 11b,
Article XI of the Oregon Constitution, the
government unit shall do so out of the re-
sources of the government unit. No refund
so ordered shall be paid from the unsegre-
gated tax collections account. The assessor
shall not be required to recompute the
amount of tax due from any property or
property owner with respect to the tax, fee,
charge or assessment that is the subject of
the order for any tax year for which a tax
statement has been delivered under ORS
311.250.

(3) If, in a proceeding commenced under
ORS 305.585, the court finds that a tax, fee,

.by

charge or assessment is not subject to the
limits of section 11b, Article XI of the Ore-
gon Constitution, the court may order such
relief as it considers appropriate, but such
relief shall have prospective effect only. In
cases involving local government units, a
copy of the court’s order shall be served
upon the assessor of the county or counties
in which the local government unit is located
at the same time the order is served upon
the parties. The assessor shall not be re-
uired to recompute the amount of tax due
rom any property or property owner with
respect to the tax, fee, charge or assessment
that is the subject of the order for any tax
year for which a tax statement has been de-
livered under ORS 311.250.

(4) For purposes of this section, taxes,
fees, charges or assessments are deemed im-
posed when the statement or bill for the
taxes, fees, charges.or assessments is mailed.
[1991 c.459 §26b; 1993 ¢.270 §20]

Note: See note under 305.583.

305.589 Judicial declaration; petition

local government; notice; inter-
vention; appeal; costs. (1) A local govern-
ment unit or an association of local
government units acting for the common
benefit of and on behalf of consenting mem-
bers may petition the Oregon Tax Court for
a judicial declaration of the court concerning
the effect of section 11b, Article XI of the
Oregon Constitution on any tax, fee, charge
or assessment imposed or to be imposed by,
or bonded indebtedness incurred or to be in-
curred by, that local government unit or by
any of the consenting members of the asso-
ciation of local government units.

(2) Notice of the commencement of a
proceeding under this section shall be given
by the petitioner or petitioners by publica-
tion of notice directed to all electors, tax-
payers and other interested persons, without
naming such electors, taxpayers or other in-
terested persons individually. The notice
shall be published at least once a week for
three successive weeks in a newspaper of
general circulation within the boundaries of
the local government unit and each of the
consenting members of the association of lo-
cal government units, if any, or if no such
newspaper is published therein, then in a
contiguous county.

(3) The petitioner or petitioners may
elect to give further notice to affected elec-
tors, taxpayers and other interested persons,
or the court may order such further notice
as the court considers practicable.

(4) The action authorized by this section
shall be a special proceeding in the nature
of an ex parte proceeding in the absence of
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the intervention of a respondent in oppo-
sition to the petition. .

(5) Jurisdiction of the local government
unit and of consenting members of an asso-
ciation of local government units shall be
obtained by filing of the petition. Jurisdiction
over the electors, taxpayers and other inter-
ested persons shall be complete 10 days after
the date of completing publication of the no-
tice provided for in subsection (2) of this
section, or giving of any further notice as
Brov*ided for in subsection (3) of this section.

urisdiction of any other party shall be ob-

tained by appearance of any interested per-
son who seeks and is granted leave to
intervene in the proceeding.

(6) Any elector, taxpayer or interested
person or local government unit that may be
affected by the tax, fee, charge or assessment
that is the subject of the petition may inter-
vene as a petitioner or respondent by filing
the appropriate appearance. .

(7) Any party to a proceeding commenced
under this section, including a consenting
member of an association of local govern-
ment units that was a party to the proceed-
ing, ma apieal from the final judgment
rendered by the tax court to the Oregon Su-
preme Court in the manner provided for ap-
peals from other decisions of the tax court
under ORS 305.445.

(8) If, in a proceeding commenced under
this section, the court finds that a tax, fee,
charge or assessment is subject to the limits
of section 11b, Article XI of the Oregon
Constitution, the court may order such relief
as it considers appropriate, but such relief
shall be prospective only.

(9) Costs of the proceeding may be al-
lowed and apportioned between the parties in
the discretion of the court.

(10) As used in this section:

(a) “Local government unit” means any
unit of local government, including a city,
county, incorporated town or village, school
district, any other special district, or any
other municipal or quasi-municipal corpo-
ration, intergovernmental authority created
pursuant to ORS 190.010, a district as defined
in ORS 198.010 to 198.180 and 198.210 or an
url';.':z)r:‘l3 renewal agency established under ORS
457.035.

(b) “Consenting member” means a mem-
ber of an association of local government
units who affirmatively consents, through
filing of a consenting certificate with the tax
court, to the commencement of a proceeding
under this section.

(c) “Association of local government
units” means an association, or any other
lawful organization, composed of member lo-

cal government units organized for the mu-
tual benefit of such local government units.
[1991 c459 §27; 1993 270 §21]

Note: See note under 305.583.

305.591 Court determination that tax
limit is inapplicable; collection of tax;
appeal; sta ({:enied. (1) If a court of com-
petent jurisdiction determines that all or any
gart of section 11b, Article XI of the Oregon

onstitution does not app‘liy to a tax on
property, the court may order the assessor,
tax collector or other appropriate public offi-
cial to imgose or collect that tax without re-
ard to that portion of section 11b, Article
of the Oregon Constitution the court de-
termines to be inapplicable.

(2) When so ordered by a court, the
assessor, tax collector or other public official
shall take all necessary action to impose or
collect the tax in compliance with the order
of the court.

(3) Appeal of a decision of a court that
all or any part of section 11b, Article XI of
the Oregon Constitution does not apply to
any tax shall not operate to stay any order
of the court directing a public official to
collect the tax without regard to the pro-
visions of all or part of section 11b, Article
XI of the Oregon Constitution. [1991 c.459 §28]

INTERGOVERNMENTAL TAX
RELATIONS

(Federal and Other States)

305.605 Application of tax laws within
federal areas in state. Where not incon-
sistent with the Constitution and laws of the
United States, notwithstanding any provision
of any other statute of this state, the laws
of this state relating to the imposition and
collection of taxes shall apply with respect
to any property located, any sale, use or
transaction occurring, any income arising, or
any person residing within any federal area
situated within the exterior boundaries of
this state. [Formerly 306.240]

305.610 Reciprocal recognition of tax
liability; actions in other states for Ore-
gon taxes. (1) The courts of Oregon shall
recognize and enforce the liability for taxes
lawfully imposed by the laws of any other
state which extends a like comity in respect
of the liability for taxes lawfully imposed b
the laws of this state. The officials of suc
other state may bring action in the courts of
this state for the collection of such taxes.
The certificate of the Secretary of State of
such other state that such officials have the
authority to collect the taxes sought to be
collected by such action shall be conclusive
proof of that authority.

(2) The Attorney General of Oregon, and
collection agencies when employed as pro-
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vided by ORS 767.875, are empowered to
bring action in the courts of other states to
collect taxes legally due the State of Oregon.

(3) As used in this section, “taxes” in-
cludes: .

‘(a) Tax assessments lawfully made
whether they are based upon a return or
other disclosure of the taxpayer, upon the
information and belief of the taxing author-
ity, or otherwise.

(b) Penalties lawfully imposed pursuant
to a taxing statute.

(c) Interest charges lawfully added to the
tax liability which constitutes the subject of
the action.

(4) The Oregon Tax Court shall not have
jurisdiction over actions brought pursuant to

this section. [Formerly 306.250; subsection (4) en-
acted as 1961 ¢.533 §54; 1967 ¢.178 §4]

305.615 Apportionment of moneys re-
ceived from United States in lieu of
property taxes. The Department of Revenue
shall apportion annually to the state and
counties any moneys received by the state
from the United States, or any agency
thereof, as payments in lieu of ad valorem
property taxes. Such moneys shall be appor-
tioned in the same amounts and to the same
governmental divisions as the taxes in lieu
of which the payments are made would be

a&portioned if they were levied. [Formerly
306.180] .

(Local)

305.620 Collection and distribution of
local taxes on income and sales; costs;
court review of orders; appeals. (1) Any
state agency or department may enter into
agreements with any political subdivision of
this state for the collection, enforcement,
administration and distribution of local taxes
of the political subdivision imposed upon or
measured by gross or net income, wages or
net earnings from self-employment or local
general sales and use taxes.

.- (2) The department or agency shall pre-
scribe the rules by which the eements
entered into under subsection (1) of this sec-
tion are administered.

(3) The department or agency shall pre-
scribe the rules by which the taxes described
by subsection (1) of this section are adminis-
tered, collected, enforced and distributed.

' (4) A political subdivision may appear as
an intervenor at ani'l conference, hearing or
proceeding held by the department or agency
In connection with a local tax administered
by the department or agency. The political
subdivision may be represented by its own
counsel. - The department or agency shall
adopt rules governing the procedures to be

followed by the political subdivision in mak-
ing an appearance.

(5) Costs incurred by the department or
agency in the administration, enforcement,
collection and distribution of taxes under the
agreements entered into under subsection (1)
of this section shall be first deducted -from
the taxes collected before distribution is
made to the political subdivision which is a
party to the agreement.

(6) The Oregon Tax Court shall have ex-
clusive jurisdiction to review orders relating
to the collection, enforcement, administra-
tion and distribution of local taxes under
agreements entered into under subsection (1)
of this section.

(7) A proceeding for refund or to set
aside additional taxes or takes assessed when
no return was filed may be initiated before
the state 1ggency or department or as pro-
vided in ORS 305.515 (3)(h).

(8) An appeal from an order may be
en by the taxpayer or by the political
subdivision whose taxes are in issue, by fil-
ing an original and two certified copies of a
complaint with the clerk of the Oregon Tax
Court at its principal office at the state cap-
ital, Salem, Oregon, within 60 days after the
order of the department or agency is sent to-
the taxpayer or the political subdivision. The
filing of the complaint in the Oregon Tax
Court shall constitute perfection of the ap-
peal. Service of the taxpayer's complaint
shall be accomplished by the clerk of the tax
court by filing a certified copy of the com-
glaint with the administrative head of the
epartment or agency and a certified copy
with the political subdivision. Service of the
political subdivision’s complaint shall be ac-
complished by the clerk of the tax court b
filing a certified copy of the complaint wit
the administrative head of the department or
agency and mailing a certified copy of the
complaint to the taxpayer. The complaint of
a taxpayer shall be entitled in the name of
the person filing as plaintiff and the depart-
ment or agency as defendant. The complaint
of a political subdivision shall be entitled in
the name of the political subdivision as
plaintiff and the ayer and the department
or aﬁe'n? as defendants. A copy of the order
of the department or agency shall be at-
tached to the original complaint. All proce-
dures shall be in accordance with ORS
305.415 to 305.447, 305475 and 305.490 to

305.500. [1967 ¢.550 §§12, 13, 14, 15; 1969 c.574 §5; 1971
c.ggé géj 1971 ¢.600 §3; 1973 ¢.98 §1; 1983 c.749 §4; 1985
C

305.625 State and political subdivisions
are employers for purpose of withholding
city or county income tax. If the ordi-
nances of any city or county in this state
provide for the collection of an income tax,
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in whole or in part, by imposing on employ-
ers generally the duty of withholdin
from the compensation of individuals em-
ployed within the boundaries of the city or
county and making returns of such sums to
the authorities of such cities or counties,
then the State of Oregon or any political
subdivision is considered to be an employer
as to its employees who come within the ju-
risdictional limits of the ordinance of the
city or county. [1969 c.574 §1]

305.630 Compliance with city or
county income tax ordinance required.
The head of each branch, department or
agency of the government of the State of
Oregon or a political subdivision (whether
executive, legislative or judicial) shall com-
ply with requirements of such city or count
ordinance in the case of employees of suc
branch, department or agency who are sub-
ject to such tax and whose regular place of
employment is within the city or county,
pursuant to an agreement made under ORS
305.620. {1969 c¢.574 §2]

305.635 Rate of withholding to be des-
ignated by city or county; forms. The city
or county shall designate clearly the rate of
withholding to be used by the State of Ore-
§on or political subdivision and shall provide
orms acceptable to the state or political
subdivision to be used in reporting and
remitting taxes withheld pursuant to the
agreement. [1969 c.574 §3]

305.640 Discrimination among em-
ployers prohibited. Nothing in ORS 305.620
to 305.640 consents to the application of any
law that has the effect of im%osin more
burdensome requirements on the State of
Oregon or a political subdivision than it im-

oses on other employers, or that has the ef-
ect of subjecting the State of Oregon or a
political subdivision, or any of its officers or
employees, to any penalty or liability by rea-
son of ORS 305.620 to 305.640. [1969 ¢.574 §4]

MULTISTATE TAX COMPACT

305.655 Multistate Tax Compact. The
Multistate Tax Compact is hereby enacted
into law and entered into on behalf of this
state with all other jurisdictions legally
joining therein in a form substantially as
follows:

ARTICLE I
PURPOSES

The purposes of this compact are to:

1. Facilitate proper determination of
state and local tax liability of multistate
taxpayers, including the equitable apportion-

sums’

ment of tax bases and settlement of appor-
tionment disputes.

2. Promote uniformity or compatibility in
significant components of tax systems.

3. Facilitate taxpayer convenience and
compliance in the filing of tax returns and in
other phases of tax administration.

4. Avoid duplicative ta_xation.

ARTICLE II
DEFINITIONS

As used in this compact:

1. “State” means a state of the United
States, the District of Columbia, the Com-
monwealth of Puerto Rico, or any territory
or possession of the United States.

2. “Subdivision” means any governmental
unit or special district of a state.

3. “Taxpayer” means any -corporation
partnership, firm, association, governmen
unit or agency or person acting as a business
entity in more than one state.

4. “Income tax” means a tax imposed on
or measured by net income including any tax
imposed on or measured by an amount ar-
rived at by deductintg expenses from gross
income, one or more forms of which expenses
are not specifically and directly related to
particular transactions.

5. “Capital stock tax” means a tax meas-
ured in any way by the capital of a corpo-
ration considered in its entirety.

6. “Gross receipts tax” means a tax,
other than a sales tax, which is imposed on
or measured by the gross volume of business,
in terms of gross receipts or in other terms,
and in the determination of which no de-
duction is allowed which would constitute
the tax an income tax.

7. “Sales tax” means a tax imposed with
respect to the transfer for a consideration of
ownership, possession or custody of tangible
personal property or the rendering of serv-
1ces measured by the price of the tangible
personal property transferred or services
rendered and which is required by state or
local law to be separately stated from the
sales price by the seller, or which is custom-
arily separately stated from the sales price,
but does not- include a tax imposed exclu-
sively on the sale of a specifically identified
commodity or article or class of commodities
or articles.

8. “Use tax” means a nonrecurring tax,
other than a sales tax, which (a) is imposed
on or with respect to the exercise or enjO{-
ment of any right or power over tangible
personal property incident to the ownership,
possession or custody of that property or the

1993-29-42



ADMINISTRATION; APPEALS

305.655

leasing of that property from another includ-
inﬁ any consumption, keeping, retention, or
other use of tangible personal property and
(b) is complementary to a sales tax.

9. - “Tax” means an income tax, capital
stock' tax, gross receipts tax, sales tax, use
tax, and any other tax which has a multi-
state impact, except that the provisions of
Articles III, IV and V of this comYact shall
apply only to the taxes specificall desiF-
nated therein and the provisions of Article
IX of this compact shall apply only in respect
to determinations pursuant to Article IV.

" ARTICLE III
ELEMENTS OF
INCOME TAX LAWS

1. Taxpayer option, state and local taxes.

Any taxpayer subject to an income tax whose
- income 18 subject to apportionment and allo-
cation for tax purposes pursuant to the laws
of a party state or pursuant to the laws of
subdivisions in two or more party-states may
elect to apportion and allocate his income in
the manner provided by the laws of such
state or by the laws of such states and sub-
divisions without reference to this compact,
or may elect to apportion and allocate in ac-
cordance with Article IV. This election for
any tax year may be made in all party states
or subdivisions thereof or in any one or more
of the party states or subdivisions thereof
without reference to the election made in the
others. For the purposes of this paragraph,
taxes imposed by subdivisions shall be con-
sidered separately from state taxes and the
apportionment and allocation also may be
a%plied to the entire tax base. In no instance
wherein Article IV is employed for all subdi-
visions of a state may the sum of all appor-
tionments and allocations to subdivisions
within a .state be greater than the apportion-
ment and allocation that would be assignable
to that state if the apportionment or allo-
cation were being made with respect to a
state income tax.

2. Taxpaver option, short form. Each
party state or any subdivision thereof which

imposes an income tax shall provide by law
that any taxpayer required to file a return,
whose only activities within the taxing ju-
risdiction consist of sales and do not include
owning or renting real estate or tangible
personal property, and whose dollar volume
of gross sales made during the tax year
within the state or subdivision, as the case
may be, is not in excess of $100,000 may elect
to report and pay any tax due on the basis
of a percentage of such volume, and shall
adopt rates which shall produce a tax which

reasonably approximates the tax otherwise
due. The Multistate Tax Commission, not
more than once in five years, may adjust the
$100,000 figure in order to reflect such
changes as may occur in the real value of
the dollar, and such adjusted figure, upon
adoption by the commission, shall replace the
$100,000 gg‘ure specifically provided herein.
Each party state and subdivision thereof may
make the same election available to taxpay-
ers additional to those specified in this para-
graph.

3. Coverage. Nothing in this Article re-
lates to the reporting or payment of any tax
other than an income tax. :

ARTICLE IV
DIVISION OF INCOME

1. As used in this Article, unless the
context otherwise requires:

(a) “Business income” means income
arising from transactions and activity in the
regular course of the taxpayer's trade or
business and includes income from tangible
and intangible property if the acquisition,
management, anéJ disposition of the propert;
constitute 'integral parts of the taxpayer's
regular trade or business operations. -

(b) “Commercial domicile” means the
rincipal place from which the trade or
us(ilness of the taxpayer is directed or man-
aged.

(c) “Compensation” means wages, sala-
ries, commissions and any other form of re-
muneration paid to employees for personal
services.

(d) “Financial organization” means any
bank, trust company, savings bank, industrial
bank, land bank, safe degosit company, pri-
vate banker, savings and loan association,
credit union, cooperative bank, small loan
company, sales finance company, investment
company, or any type of insurance company.

(e) “Nonbusiness income” means: all in-
come other than business income.

(f) “Public utility” means any business
entity (1) which owns or oglerates any plant,
equipment, property, franchise, or license for
the transmission of communications,. trans-
Eortation of goods or persons, except by pipe
ine, or the l_{Jlroduct.ion, transmission, sale,
delivery, or furnishing of electricity, water
or steam; and (2) whose rates of charges for
goods or services have been established or
approved by a federal, state or local govern-
ment or governmental agency.

(g) “Sales” means all gross receipts of the
taxpayer not allocated under paragraphs of
this Article. ‘
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(h) “State” means any state of the United
States, the District of Columbia, the Com-
monwealth of Puerto Rico, any territory or
possession of the United States, and any for-
eign country or political subdivision thereof.

(i) “This state” means the state in which
the relevant tax return is filed or, in the case
of application of this Article to the agpor-
tionment and allocation of income for local
tax purposes, the subdivision or local taxing
gilsiéﬁct in which the relevant tax return is

ed.

2. Any taxpayer having income from
business activity which is taxable both
within and without this state, other than ac-
tivity as a financial organization or public
utility or the rendering of purely personal
services by an individual, shall allocate and
apportion his net income as provided in this
Article. If a taxpayer has income from busi-
ness activity as a public utility but derives
the greater percentage of his income from
activities subject to .this Article, the tax-
payer may elect to allocate and apportion his
entire net income as provided in this Article.

3. For purposes of allocation and appor-
tionment of income under this Article, a
taxpayer is taxable in another state if (1) in
that state he is subject to a net income tax,
a franchise tax measured by net income, a
franchise tax for the privilege of doing busi-
ness, or a corporate stock tax, or (2) that
state has jurisdiction to subject the taxpayer
to a net income tax regardless of whether, in
fact, the state does or does not.

4. Rents and royalties from real or tangi-
ble personal property, capital gains, interest,
dividends or patent or copyright royalties, to
the extent that they constitute nonbusiness
income, shall be allocated as provided in
paragraphs § through 8 of this Article.

5. (a) Net rents and royalties from real
property located in this state are allocable to
this state.

(b) Net rents and roYalties from tangible

ersonal dproperty are allocable to this state:
1) if and to the extent that the property is
utilized in this state, or (2) in their entirety
if the taxpayer’s commercial domicile is in
this state and the taxpayer is not organized
under the laws of or taxable in the state in
which the property is utilized.

(c) The extent of utilization of tangible
personal property in a state is determined by
multiplying the rents and royalties by a
fraction, the numerator of which is the num-
ber of days of physical location of the prop-
erty in the state during the rental or royalty
period in the taxable year and the denom-
nator of which is the number of days of
ghysical location of the property everywhere

uring all rental of royalty periods in the

taxable year. If the physical location of the
property during the rental or royalty period
1s unknown or unascertainable by the tax-
payer, tangible personal property is utilized
In the state in which the property was lo-
cated at the time the rental or royalty payer
obtained possession.

6. (a) Capital gains and losses from sales
of real property located -in this state are
allocable to this state.

(b) Capital gains and losses from sales of
tangible personal property are allocable to
this state if (1) the proFerty had a situs in
this state at the time of the sale, or (2) the
taxpayer’s commercial domicile is in this
state and the taxpayer is not taxable in the
state in which the property had a situs.

(c) Except in the case of the sale of a
gartnership interest, capital gains and losses
om sales of intangible Personal property are
allocable to this state if the taxpayer’s com-
mercial domicile is in this state.

(d) Gain or loss from the sale of a part-
nership interest is allocable to this state in
the ratio of the original cost of partnershi
tangible property in the state to the origina
cost of partnership tangible prc;perty everIy-
where, determined at the time of the sale. In
the event that more than 50 percent of the
value of a partnership’s assets consists of in-
tangibles, gain or loss from the sale of the
partnership interest shall be allocated to this
state in accordance with the sales factor of
the partnership for its first full tax year im-
mediately preceding its tax year during
which the partnership interest was sold.

7. Interest and dividends are allocable to
this state if the taxpayer's commercial
domicile is in this, state.

8. (a) Patent and copyright royalties are
allocable to this state: (1§ if and to the extent
that the patent or copyright is utilized by the
payer in this state, or (2) if and to the extent
that the patent copyright is utilized by the
payer in a state in which the taxpayer 1s not
taxable and the taxpayer’s commercial
domicile is in this state. '

(b) A patent is utilized in a state to the
extent that it is employed in production, fab-
rication, manufacturing, or other processin
in the state or to the extent that a patente
product is produced in the state. If the basis
of receipts from patent royalties does .not

ermit allocation to states or if the account-
ing procedures do not reflect states of utili-
zation, the patent is utilized in the state in
which the taxpayer’s commercial domicile is
located.

(c) A copyright is utilized in a state to
the extent that printing or other publication
originates in the state. If the basis of re-
ceipts from copyright royalties does not per-
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mit allocation to states or if the accounting
procedures do not reflect states of utilization,
the copyright is utilized in the state in which
the dtaxpayel’ s commercial domicile is lo-
cated.

9. All business income shall be appor-
tioned to this state by multiplying the in-
come by a fraction, the numerator of which
is the property factor plus the payroll factor
plus the sales factor, and the denominator of
which is three.

10. The proggrty factor is a fraction, the
numerator of which is the average value of
the taxpayer's real and tangible personal
property owned or rented and used in this
state during the tax period and the denomi-
nator of which is the average value of all the
taxpayer's real and tangible personal prop-
erty céwned or rented and used during the tax
period.

" 11. Property owned by the taxpayer is
valued at its original cost. Property rented
by the ayer is valued at eight times the
net annual rental rate. Net annual rental
rate is the annual rental rate paid by the
taxpayer less any annual rental rate received
by the taxpayer from subrentals.

. 12. The average value of property shall
be determined by averaging the values at the
beginning and ending of the tax period but
the tax administrator may require the aver-
aging of monthly values during the tax pe-
riod if reasonably required to reflect properly
the average value of the taxpayer's property.

13. The tpayroll factor is a fraction, the
numerator of which is the total amount paid
in this state during the tax (feriod by the
taxpayer for compensation and the denomi-
nator of which is the total compensation paid
everywhere during the tax period.

14. Compensation is paid in this state if:

(a) the individual’s service is performed
entirely within the state;

(b) the individual’s service is performed
both within and without the state, but the
service performed without the state is inci-
dental to the individual’s service within thé
state; or

(c) some of the service is performed in
the state and (1) the base of operations or, if
there is no base of operations, the place from
which the service is directed or controlled is
in the state, or (2) the base of operations or
the place from which the service is directed
or controlled is not in any state in which
some part of the service is performed, but the
individual’s residence is in this state.

15. The sales factor is a. fraction, the nu-
merator of wh};ich is tge tOtatlh sales of tlhe

ayer in this state during the tax period,
g.;l? the denominator of which is the total

sales of the taxpayer everywhere during the
tax period.

16. Sales of tangible personal property
are in this state if:

(a) the property is delivered or shipged to
a purchaser, other than the United States
Government, within this state regardless of
the f.o.b. point or other conditions of the
sale; or .

(b) the %roperty is shipped from an office,
store, warehouse, factory, or other place of
storage in this state and (1) the purchaser is
the United States Government or (2) the
taxpayer is not taxable in the state of the
purchaser. .

17. Sales, other than sales of tangible
personal property, are in' this state if:

(a) the income-producing activity is per-
formed in this state; or .

(b) the income;f;roducing activity is per-
formed both in and outside this state and a
greater proportion of the income-producing
activity 1s performed in this state than in
any other state, based on costs of perform-
ance. .

18. If the allocation and apportionment
provisions of this Article do not fairly repre-
sent the extent of the taxpayer's business
activity in this state, the taxpayer may peti-
tion for or the tax administrator may re-
quire, in respect to all or any part of the
taxpayer’s business activity, if reasonable:

(a) separate accounting;

(b) the exclusion of any one or more of
the factors;

(c) the inclusion of one or more addi-
tional factors which will fairly represent the
taxpayer’s business activity in this state; or

(d) the employment of any other method
to effectuate an equitable allocation and ap-
portionment of the taxpayer’s income.

ARTICLE V
ELEMENTS OF SALES AND
USE TAX LAWS

1. Tax credit. Each purchaser liable for
a use tax on tangible personal property shall
be entitled to full credit for the combined
amount or amounts of legally imposed sales
or use taxes paid by him with respect to the
same property to another state and any sub-
division thereof. The credit shall be applied
first against the amount of any use tax due
the state, and any unused portion of the
credit shall then be applied against the
amount of any use tax due a subdivision.

2. Exemption certificates, vendors may

rely. Whenever a vendor receives and ac-
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cepts in good faith from a purchaser a resale
or other exemption certificate or other writ-
ten evidence of exemption authorized by the
appropriate state or subdivision taxing au-
thority, the vendor shall be relieved of li-
ability for a sales or use tax with respect to
the transaction.

ARTICLE VI
THE COMMISSION

1. Organization and management. (a) The
Multistate Tax Commission is hereby estab-

lished. It shall be composed of one
“member” from each party state who shall
be the head of the state agency charged with
the administration of the tylpes of taxes to
which this compact applies. If there is more
than one such agency the state shall provide
by law for the selection of the commission
member from the heads of the relevant
agencies. State law may provide that a mem-
ber of the commission be represented by an
alternate but only if there is on file with the
commission written notification of the desig-
nation and identity of the alternate. The At-
torney General of each party state or his
designee, or other counsel if t{xe laws of the
party state specifically provide, shall be en-
titled to attend the meetings of the commis-
sion, but shall not vote. Such Attorneys
General, designees or other counsel shall re-
ceive all notices of meetings required under
paragraph 1 (e) of this Article.

(b) Each party state shall provide by law
for the selection of representatives from its
subdivisions affected by this compact to con-
sult with the commission member from that
state.

(c) Each member shall be entitled to one
vote. The commission shall not act unless a
majority of the members are present, and no
action shall be binding unless approved by a
majority of the total number of members.

(d) The commission shall adopt an official
seal to be used as it may provide.

(e) The commission shall hold an annual
meeting and such other regular meetings as
its bylaws may provide and such special
meetings as _its Kxecutive Committee ma
determine. The commission bylaws sha
specify the dates of the annual and any other
regular meetings, and shall provide for the
giving of notice of annual, regular and spe-
cial meetings. Notices of special meetings
shall include the reasons therefor and an
agenda of the items to be considered.

(f) The commission shall elect annually,
from among its members, a Chairman, a Vice
Chairman and a Treasurer. The commission
shall appoint an Executive Director who
shall serve at its pleasure, and it shall fix his

duties and compensation. The Executive Di-
rector shall be secretary of the commission.
The commission shall make provision for the
bonding of such of its officers and employees
as it may deem appropriate.

(g) Irrespective of the civil service, per-
sonnel or other merit system laws of any
party state, the Executive Director shall ag-
point or discharge such personnel as may be
necessary for the performance of the func-
tions of the commission and shall fix their
duties and compensation. The commission
bylaws shall provide for personnel policies
and programs.

(h) The commission may borrow, accept
or contract for the services of personnel from
any state, the United States or any other
governmental entity.

(i) The commission may accept for any
of its purposes and functions any and all do-
nations and grants of money, equipment
supplies, materials and services; con itionaf
or otherwise, from any governmental entity,
and may utilize and dispose of the same.

() The commission may establish one or
more offices for the transacting of its busi-
ness.

(k) The commission shall adopt bylaws
for the conduct of its business. The commis-
sion shall publish its bylaws in convenient
form, and shall file a copy of the bylaws and
any amendments thereto with the appropri-
ate agency or officer in each of the party
states.

(L) The commission annually shall make
to the Governor and legislature of each party
state a report coverins its activities for the
preceding year. Any donation or grant ac-
cepted by the commission or services bor-
rowed shall be reported in the annual report
of the commission, and shall include the na-
ture, amount and conditions, if any, of the
donation, gift, grant or services borrowed
and the identity of the donor or lender. The
commission may make additional reports as
it may deem desirable. .

. 2. Committees, (a) To assist in the con-
duct of its business when the full commission
i8 not meeting, the commission shall have an
Executive Committee of seven members, in-
cluding the Chairman, Vice Chairman,
Treasurer and four other members elected
annually by the commission. The Executive
Committee, subject to the provisions of this
compact and consistent with the policies of
the commission, shall function as provided in
the bylaws of the commission.

(b) The commission may establish advi-
sory and technical committees, membershi
on which may include private persons an
public officials, in furthering any of its ac-
tivities. Such committees may consider any

1993-29-46



ADMINISTRATION; APPEALS

305.6556

matter of concern to the commission, includ-
ing problems of special interest to any party
state and problems dealing with particular
types of taxes.

(c) The commission may establish such
agi&iitional committees as its bylaws may pro-
vide.

3. Powers. In addition to powers con-
ferred elsewhere in this compact, the com-
mission shall have power to:

(a) Study state and local tax systems and
particular types of state and local taxes.

(b) Develop and recommend proposals for
an increase in uniformity or compatibility of
state and local tax laws with a view toward
encouraging the simplification and improve-
ment of state and local tax law and adminis-
tration.

(c) Compile and publish information as in
its judgment would assist the p states in
implementation of the compact and taxpayers
in complying with state and local tax laws.

(d) Do all things necessary and incidental
to the administration of its ctions pursu-
ant to this compact.

4. Finance, (a) The  commission shall
submit to the Governor or designated officer
or officers of each party state a budget of its
estimated expenditures for such period as
may be required by the laws of that state for
presentation to the legislature thereof.

(b) Each of the commission’s budgets of
estimated expenditures shall contain specific
recommendations of the amounts to be ap-
propriated by each of the party states. The
total amount of appropriations requested un-
der any such budget shall be apportioned
among the party states as follows: one-tenth
in equal shares; and the remainder in pro-
gortion to the amount of revenue collected

y each party state and its subdivisions from
income taxes, capital stock taxes, gross re-
ceipts taxes, sales and use taxes. deter-
mining such amounts, the commission shall
employ such available public sources of in-
formation as, in its judgment, present the
most equitable and accurate comparisons
among the party states. Each of the commis-
sion’s budgets of estimated expenditures and
requests for appropriations shall indicate the
sources used in obtaining information em-
ployed in ap%lying the formula contained in
this paragraph.

(c) The commission shall not pledge the
credit of any party state. The commission
may meet any of its obliiations in whole or
in part with funds available to it under par-
agraph 1 (i) of this Article: provided that the
commission takes specific action setting
aside such funds prior to incurring any obli-
gation to be met 1n whole or in part in such

manner. Except where the commission makes
use of funds available to it under paragraph
1 (i), the commission shall not incur any ob-
ligation prior to the allotment of funds by
the party states adequate to meet the same.

(d) The commission shall keep accurate
accounts of all receipts and disbursements.
The receipts and disbursements of the com-
mission shall be subject to the audit and ac-
counting procedures established under its
bylaws. All receipts and disbursements of
funds handled by the commission shall be
audited yearly by a certified or licensed pub-
lic accountant and the report of the audit
shall be included in and become part of the
annual report of the commission.

(e) The accounts of the commission shall
be open at any reasonable time for inspection
by duly constituted officers of the party
states and by any persons authorized by the
commission.

() Nothing contained in this Article shall
be construed to prevent commission compli-
ance with laws relating to audit or inspec-
tion of accounts by or on behalf of any
government contributing to the support of
the commission.

ARTICLE VII
UNIFORM REGULATIONS AND
FORMS

1. Whenever any two or more party
states, or subdivisions of party states, have
uniform or similar provisions of law relating
to an income tax, capital stock tax, gross re-
ceipts tax, sales or use tax, the commission.
may adopt uniform regulations for any phase
of the administration of such law, including
assertion of jurisdiction to tax, or prescribing
uniform tax forms. The commission may also
act with respect to the provisions of Article
IV of this compact.

2. Prior to the adoption of any regu-
lation, the commission shall:

(a) As provided in its bylaws, hold at
least one public hearing on due notice to all
affected aglarty states and subdivisions thereof
and to taxpayers and other persons who
have made timely request of the commission
for advance notice of its regulation-making
proceedings.

(b) Afford all affected party states and
subdivisions and interested persons an. op-
portunity to submit relevant written data
and views, which shall be considered fully by
the commission.

3. The commission shall submit any reg-
ulations adopted by it to the appropriate of-
ficials of all party states and subdivisions to
which they might apply. Each such state and
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subdivision shall consider any such regu-
lation for adoption in accordance with its
own laws and procedures. -

ARTICLE VIII
INTERSTATE AUDITS

1. This Article shall be in force only in
those party states that specifically provide
therefor by statute.

2. Any party state or subdivision thereof
desiring to make or participate in an audit
of any accounts, books, papers, records or
other documents may request the commission
to perform the audit on its behalf. In re-
sgonding to the request, the commission
shall have access to and may examine, at any
reasonable time, such accounts, books, pa-
pers, records, and other documents and any
relevant property or stock of merchandise.
The commission may enter into agreements
with party states or their subdivisions for
assistance in performance of the audit. The
commission shall make charges, to be paid
by the state or local government or govern-
ments for which it performs the service, for
any audits performed by it in order to reim-
burse itself for the actual costs incurred in
making the audit.

3. The commission may require the at-
tendance of any person within the state
where it is conducting an audit or part
thereof at a time and place fixed by it within
such state for the purpose of giving testi-
mony with respect to any account, book, pa-
per, document, other record, property or
stock of merchandise being examined in con-
nection with the audit. If the person is not
within the jurisdiction, he may be required
to attend for such purpose at any time and
place fixed by the commission within the
state of which he is a resident: provided that
such state has adopted this Article.

4. The commission may apply to any
court having power to issue compulsory
process for orders in aid of its powers and
responsibilities pursuant to this Article and
any and all such courts shall have jurisdic-
tion to issue such orders. Failure of any per-
son to obey any such order shall be
punishable as contempt of the issuing court.
If the party or subject matter on account of
which the commission seeks an order is
within the jurisdiction of the court to which
application is made, such application may be
to a court in the state or subdivision on be-
half of which the audit is being made or a
court in the state in which the object of the
order being sought is situated. The pro-
visions of this paragraph apply only to courts
in a state that has adopted this Article.

5. The commission may decline to per-
form any audit requested if it finds that its
available personnel or other resources are
insufficient for the purpose or that, in the
terms requested, the audit is impracticable
of satisfactory performance. If the commis-
sion, on the'gasis of its experience, has rea-
son to believe that an audit of a particular
taxpayer, either at a particular time or on a
particular schedule, would be of interest to
a number of party states or their subdi-
visions, it may offer to make the audit or
audits, the offer to be contingent on suffi-
cient participation therein as determined by
the commission.

6. Information obtained by an
pursuant to this Article shall be co
and available only for tax purposes to party
states, their subdivisions or the United
States. Availability of information shall be in
accordance with the laws of the states or
subdivisions on whose account the commis-
sion performs the audit, and only through
the appropriate agencies or officers of such
states or subdivisions. Nothing in this Arti-
cle shall be construed to require any tax-
payer to keep records for any period not
otherwise required by law.

7. Other arrangements made or author-
ized pursuant to law for cooperative audit by
or on behalf of the party states or any of
their subdivisions are not superseded or in-
validated by this Article.

8. In no event shall the commission make
any charge against a taxpayer for an audit.

9. As used in this Article, “tax,” in addi-
tion to the meaning ascribed to it in Article
II, means any tax or license fee imposed in
whole or in part for revenue purposes.

audit
dential

ARTICLE IX
ARBITRATION

1. Whenever the commission finds a need
for settling disputes concerning apportion-
ment and allocations by arbitration, it ma
adopt a regulation placing this Article in ef-
f(ict,v?lotwithstanding the provisions of Arti-
cle .

2. The commission shall select and main-
tain an arbitration panel composed of officers
and employees of state and local govern-
ments and private persons who shall be
knowledgeable and experienced in matters of
tax law and administration.

3. Whenever a taxpayer who has elected
to employ Article IV, or whenever the laws
of the party state or subdivision thereof are
substantially identical with the relevant pro-
visions of Article IV, the taxpayer, by writ-
ten notice to the commission and to each
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garty state or subdivision thereof that would
e affected, may secure arbitration of an ap-
portionment or-allocation, if he is dissatisfied
with the final administrative determination
of the tax agency of the state or subdivision
with respect thereto on the ground that it
would subject him to double or multiple tax-
ation by two or more party states or subdi-
visions thereof. Each party state and
subdivision thereof hereby consents to the
arbitration as provided herein, and agrees to
be bound thereby.

4. The arbitration board shall be com-
posed of one person selected by the taxpayer,
one by the agency or agencies involved, and
one member of the commission’s arbitration
panel. If the agencies involved are unable to
agree on the person to be selected by them,
such person shall be selected by lot from the
total membership of the arbitration panel.
The two persons selected for the board in the
manner provided by the foregoing provisions
of this paragraph shall jointly select the
third member of the board. If they are una-
ble to agree on the selection, the third mem-
ber shall be selected by lot from among the
total membership of t“;e arbitration panel.
No member of a board selected by lot shall
be qualified to serve if he is an officer or
employee or is otherwise affiliated with any
party to the arbitration proceeding. Resi-
dence within the jurisdiction of a party to
the arbitration proceeding shall not consti-
tute affiliation within the, meaning of this
paragraph.

5. The board may sit in any state or sub-
division party to the proceeding, in the state
of the taxpayer’s incorporation, residence or
domicile, in any state where the taxpayer
does business, or in any place that it finds
most appropriate for gaining access to evi-
dence relevant to the matter before it.

6. The board shall give due notice of the
times and places of its hearings. The parties
shall be entitled to be heard, to present evi-
dence, and to examine and cross-examine
witnesses. The board shall act by majority
vote.

7. The board shall have power to admin-
ister oaths, take testimony, subpoena and re-
quire the attendance of witnesses and the
production of accounts, books, papers, re-
cords, and other documents, and issue com-
missions to take testimony. Subpoenas may
be signed by any member of the board. In
case of failure to obey a subpoena, and ugon
application by the board, any judge of a
court of competent jurisdiction of the state
in which the board is sitting or in which the
gerson to whom the subpoena is directed may

e found may make an order requiring com-
pliance with the subpoena, and the court
may punish failure to obey the order as a

contempt. The provisions of this paragraph
apply only in states that have adopted this
Article. .

8. Unless the parties otherwise agree the
expenses and other costs of the arbitration
shall be assessed and allocated among the
parties by the board in such manner as it
may determine. The commission shall fix a
schedule of compensation for members of ar-
bitration boards and of other allowable ex-
penses and costs. No officer or employee of
a state or local government who serves as a
member of a board shall be entitled to com-
pensation therefor unless he is required on
account of his service to forego the regular
compensation attaching to his public em-
gloyment, but any such board member shall

e entitled to expenses.

9. The board shall determine the disputed
apportionment or allocation and any matters
necessary thereto. The determinations of the
board shall be final for purposes of making
the apportionment or allocation, but for no
other purpose.

10. The board shall file with the commis-
sion and with each tax agency represented in
the J)roceeding: the determination of the
board; the board’s written statement of its
reasons therefor; the record of the board’s
proceedings; and any other documents re-
quired by the arbitration rules of the com-
mission to be filed.

11. The commission shall publish the de-
terminations of boards together with the
statements of the reasons therefor.

12. The commission shall adopt and pub-
lish rules of procedure and practice and shall
file a copy of such rules and of any amend-
ment thereto with the appropriate agency or
officer in each of the party states.

13. Nothing contained herein shall pre-
vent at any time a written compromise of
any matter or matters in dispute, if other-
wise lawful, by the parties to the arbitration
proceeding.

ARTICLE X
ENTRY INTO FORCE AND
WITHDRAWAL

1. This compact shall enter into force
when enacted into law by any seven states.
Thereafter, this compact shall become effec-
tive as to any other state upon its enactment
thereof. The commission shall arrange for
notification of all party states whenever
there is a new enactment of the compact.

2. Any party state may withdraw from
this compact by enacting a statute repealing
the same. 'No withdrawal shall affect any li-
ability already incurred by or chargeable to
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a partly state prior to the time of such with-
drawal.

3. No proceeding commenced before an
arbitration board prior to the withdrawal of
a state and to which the withdrawing state
or any subdivision thereof is a party shall be
discontinued or terminated by the with-
drawal, nor shall the board thereby lose ju-
risdiction over any of the parties to the
proceeding necessary to make a binding de-
termination therein.

ARTICLE XI
EFFECT ON OTHER LAWS AND
JURISDICTION

Nothing in this compact shall be con-
strued to:

(a) Affect the power of any state or sub-
division thereof to fix rates of taxation, ex-
cept that a pa.rtly state shall be obligated to
implement Article IIT 2 of this compact.

(b) Apply to any tax or fixed fee imposed
for the registration of a motor vehicle or any
tax on motor fuel, other than a sales tax:
provided that the definition of “tax” in Arti-
cle VIIT 9 may apply for the purposes of that
Article and the commission’s powers of study
and recommendation pursuant to Article VI
3 may apply.

(c) Withdraw or limit the jurisdiction of
any state or local court or administrative of-
ficer or body with respect to any person,
corporation or other entity or subject matter,
except to the extent that such jurisdiction is
expressly conferred by or pursuant to this
compact upon another agency or body.

(d) Supersede or limit the jurisdiction of
any court of the United States. ,

ARTICLE XII
CONSTRUCTION AND SEVERABILITY

This compact shall be liberally construed
so as to effectuate the purposes tiereof. The
provisions of this compact shall be severable
and if any phrase, clause, sentence or pro-
vision of this compact is declared to be con-
trary to the constitution of any state or of
the United States or the applicability thereof
to any government, agency, person or cir-
cumstance is held invalid, %e validity of the
remainder of this compact and the applica-
bility thereof to any government, agency,
person or circumstance shall not be affected
thereby. If this compact shall be held con-
trary to the constitution of any state partic-
ipating therein, the compact shall remain in
ull force and effect as to the remaining

party states and in full force and effect as to
the state affected as to all severable matters.

(1967 c.242 §1; 1989 c.625 §75)

305.660 Director of department to
represent state; alternate. The Director of
the Department of Revenue shall constitute
the member of the Multistate Tax Commis-
sion who shall represent Oregon on such
multistate commission. If, at any time and
for any reason, the director is unable to
carry out any duty or activity required of a
member of the Multistate Tax Commission,
the director shall be represented ’Il')ﬁ' an al-
ternate appointed by the director. The direc-
tor shall at all times maintain on file with
the Multistate Tax Commission written no-
tification of the designation and identity of
the alternate. (1967 c.242 §3; 1969 c¢.520 §28]

305.665 Appointment of consultants
from political subdivisions imposing taxes
having multistate impact. The Governor
of Orefon shall appoint one person from the
City of Portland, and from time to time one
person from any other municipality or poli-
tical subdivision imposing any tax defined in
Article II of the Multistate Tax Compact, to
consult regularly with the Director of the
Department of Revenue of Oregon, or the al-
ternate of the director, in accordance with
A21;t2ic§l4¢i VI, section 1 (b) of the compact. (1967
C.

305670 [1967 ¢.242 §5; repealed by 1979 c.691 §7]

305.675 Application of compact pro-
visions relating to interstate audits. i-
cle VIII of the Multistate Tax Compact
relating to interaudits shall be in force in
and with respect to this state. (1967 c.242 §6]

305.685 Multistate Tax Commission
Revolving Account. (1) There is created in
the General Fund of the State Treasury the
Multistate Tax Commission Revolving Ac-
count. Notwithstanding any other law, all
moneys received by the Department of Re-
venue as a result of audits performed by the
Multistate Tax Commission shall be depos-
ited in the Multistate Tax Commission Re-
volving Account and are continuousl
appropriated. As of June 30 of each year, all
moneys in excess of $100,000 in this account
shall be forwarded to the State Treasurer for
deposit as miscellaneous revenues of the
General Fund of the State of Oregon.

(2) The Department of Revenue may
transfer $5,000 g‘om the funds appropriated
in section 1 of chapter 187, Oregon Laws
1975, to the Multistate Tax Commission Re-
volving Account. Such funds are contin-
uously appropriated for reimbursement to the
Multistate Tax Commission for out-of-state
corporation audits made for the State of
Oregon. [1975 c.187 §4; 1993 ¢.726 §5]
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CHARITABLE CHECKOFF PROGRAM

305.690 Definitions for ORS 305.690 to
305.753. As used in ORS 305.690 to 305.753,
unless the context otherwise requires:

(1) “Biennial years” means the two in-
come tax years of individual taxpayers that
be%in in the two calendar years immediately
following the calendar year in which a list
is certified under ORS 305.715.

(2) “Commission” means the
Charitable Checkoff Commission.

(3) “Department” means the Department
of Revenue.

(4) “Internal Revenue Code” means the
federal Internal Revenue Code as amended
and in effect on December 31, 1992. [1989 c.987
§2; 1993 ¢.726 §6]

Note: 305.690 to 305.753 were added to and made a
part of ORS chapter 316 by legislative action but were
not added to ORS chapter 305. See Preface to Oregon
Revised Statutes for further explanation.

305.695 Oregon Charitable Checkoff
Commission, qualifications; term; com-
pensation and expenses. (1) There is cre-
ated the Oregon Charitable. Checkoff
Commission, consisting of five voting mem-
bers appointed by the Governor and as non-
voting members, one Representative
appointed by the Speaker of the House of
Representatives and one Senator appointed
by the President of the Senate. One appoint-
ment of a voting member shall be based on
recommendation of the Speaker of the House
of Representatives and one appointment shall
be made based on recommendation of the
President of the Senate.

(2) The term of office of each voting
member is four years, but a member serves
at the pleasure of the Governor. The term of
office of a nonvoting member is two years.
Before the expiration of the term of a voting
member, the Governor shall appoint a suc-
cessor whose term begins on January 1 next
following. A member is eligible for reap-
pointment. If there is a vacancy in the voting
membership for any cause, the Governor
shall make an appointment to become imme-
diately effective for the unexpired term. The
Speaker and President, respectively, shall
make any appointment to fill a vacancy in
the nonvoting membership.

(8) Individuals appointed members of the
commission shall be citizens of Oregon well
qualified by experience to make policy and
recommendations in areas of concern to the
commission and otherwise to perform the
duties of the office. Members of the commis-
sion shall be diversified in their charitable
interests. At the time of appointment, the
voting members shall not have any direct or
indirect financial interest in any checkoff

Oregon

proposal currently in law or under consider-
ation by the commission. If a conflict arises
after a member’s appointment, the member
shall declare the conflict and abstain from
deliberations and voting on the proposal.

(4) A voting member of the commission
is entitled to compensation and expenses as
provided in ORS 292.495. The nonvoting leg-
islative- members shall be entitled to com-

ensation and expenses under ORS 171.072.
1989 ¢.987 §3]

Note: See note under 305.690. -

305.700 Officers; meetings; quorum;
director as nonvoting member. (1) The
commission shall select from its members a
chairperson, a vice-chairperson and other of-
ficers as necessary. e chairperson or
vice-chairperson shall serve until the expira-
tion of the term of the chairperson or vice-
chairperson as a member of the commission,
or until the chairperson or vice-chairperson
resigns or is removed in accordance with
subsection (5) of this section. :

(2) The commission shall meet at least
once in every even-numbered calendar year
at a place, d’tﬁ1 and hour determined by the
commission. The commission also may meet
at other times and places specified by the
call of the chairperson or of a majority of the
members of the commission. Regular and
special meetings of the commission may be
convened upon notice in the manner required
by ORS 192.640.

(3) A majority of the members of the
commission constitute a quorum for the
transaction of business.

(4) In addition to the seven members of
the commission, the director of the depart-
ment shall be a nonvoting, ex officio member.
The director shall not be entitled to compen-
gsgzgsand expenses as provided under ORS

(5) If the chairperson or vice-chairperson
resigns or is removed from office, a new
chairperson or vice-chairperson shall be
elected by the commission. Until a new
chairperson is elected, the vice-chairperson
shall act as chairperson.

(6) The commission by a three-fifths vote
of the members may declare the office of
chairperson or vice-chajrperson vacant if the
chairperson or vice-chairperson is unavail-
able or otherwise unable to perform the du-
%ies of the office satisfactorily. [1989 c.987 §5,

Note: See note under 305.690.

805.705 Duties of chairperson. (1) The
chairperson shall be the chief executive offi-
cer of the commission. The chairperson shall
be responsible for the expenditure of all
commission funds and shall sign all vouchers
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for obligations incurred or for expenditures
authorized by the commission.

(2) The chairperson, on behalf of the
commission, shall execute all agreements,
contracts or other documents entered into or
approved by the commission.

(3) Subject to any applicable provisions
of the State Personnel Refations Law and the
approval of the commission, the chairperson
m:?' employ or remove executive, technical
and expert assistants and other employees as
needed and fix their compensation. However,
executive, technical and expert assistants
shall be in the unclassified service for pur-
poses of the State Personnel Relations Law.

(4) The vice-chairperson shall perform
the duties assigned by the chairperson and,
in accordance with the rules of the commis-
sion, shall perform the duties and have the
powers of the chairperson when the chair-

erson is temporarily unable to perform the
uties of the chairperson. [1989 c.987 §8]

Note: See note under 305.690.

305.710 Notice of availability of space
in tax return for checkoffs; determi-
nation of entities eligible for checkoff. (1)
The department shall notify the commission
of the number of lines available for the ma-
terial described in ORS 305.745 (2) without
adding a page to the various individual tax
forms for full-year residents, nonresidents
and part-year residents. The commission
shall limit the number of entities .to be listed
on the form to conform to the department’s
notice unless it determines that the number
of eligible entities justifies adding a page to
the form.

(2) Any new entity added to the list must,
in the ju ent of the commission, have a
high probability of meeting thé requirement
in ORS 305.720 (5). (1989 ¢.987 §7a)

Note: See note under 305.690.

305.7156 Determination of eligibility;
certification of entities to be listed on tax
return. The commission shall:

(1) Determine if a charitable or govern-
mental entity is qualified under ORS 305.720,
for the biennial years, for listing on the
Oregon individual income tax return to re-
ceive contributions by means of checkoff, as
described under and subject to ORS 305.710
and 305.745.

(2) Certify in 1990, and certify in each
even-numbered calendar year thereafter, to
the department a list of charitable and gov-
ernmental entities to be listed on the Oregon
individual income tax return to receive con-
tributions by means of checkoff for the bien-
nial years indicated in the certification, as
described under and subject to ORS 305.710
and 305.745. (1989 c.987 §8)

Note: See note under 305.690.

305.720 Qualification for entity for
contributions by checkoff. Subject to ORS
305.710 and 305.745, an entity qualifies for
listing on the Oregon individual income tax

return to receive contributions by means of
checkoff if:

(1) The entity supports private charitable
causes or engages in public activities that
are consistent with policies and programs of
the state and:

(a) Checkoff resources are used to auﬁ-
ment existing srograms or provide new fund-
ing to related activities of proven value.
Checkoff funds are not to be used to meet
the administrative expenses of the entity;

(b) Programs funded by checkoff re-
sources must result in substantial and direct
benefits to the human and natural resources
of the state that the commission determines
are unlikely to occur under existing public
and private programs; and

(c) After checkoff resources are received
by the entity, the entity shows a pattern over
several years of increasing its total revenues
from other'than checkoff sources or reaches
the level where no more than 50 percent of
its revenues are from checkoff sources.

(2) The entity is qualified to receive con-
tributions that are tax deductible under the
following:

(a) Section 170 of the Internal Revenue
Code (relating to contributions and gifts to
charitable and governmental entities).

(b) Section 501(k) of the Internal Revenue
Code (relating to contributions to certain or-
ganizations providing child care).

(c) Section 7871 of the Internal Revenue
Code (relating to contributions to Indian
tribal governments).

(d) Any other federal law allowing a de-
duction from federal individual income tax
for charitable contributions to an entity
classified by rule of the department as being
an entity belonging to the general class de-
scribed 1n paragraphs (a) to (c) of this sub-
section.

(3) The entity makes application for list-
ing within the time and in the manner pre-
scribed by ORS 305.725.

(4) The entity files a financial report, and
other information, with the commission as
described under ORS 305.730.

(5) The entity received $50,000 or more in
checkoff contributions in at least one of the
two tax years immediately preceding the tax
year for which it is to be listed on the Ore-
gon income tax return. This subsection does
not apply if the entity has not been included
on the Oregon personal income tax return
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for each of the two tax years immediately
preceding the tax year for which determi-
nation for purposes of this subsection is be-
ing made. [1989 c.987 §9]

Note: See note under 305.690.

305.725 Application of entit{. (1) Each
entity desiring to receive contributions by
means of checkoff on the Oregon individual
dincome tax return shall make 1initial applica-
tion to the commission not later than July
1, 1990, or July 1 of each even-numbered
calendar year thereafter. The application
shall contain or be accompanied by:

(a) The name of the entity.

(b) The address of the principal place of
business of the entity and the name of the
person, officer or employee to whom the
moneys contributed by means of checkoff are
to be remitted pursuant to ORS 305.747.

(c) The names and personal addresses of
the principals of the entity.

(d) The name and personal address of a
person .who is a principal in the solicitation
activities for the entity.

(e) Evidence satisfactory to the commis-
sion that contributions to the entity qualify
for tax deduction under section 170 of the
Internal Revenue Code or other law listed
under ORS 305.720 (2). This evidence may,
but need not, take the form of an Internal
Revenue Service ruling, a listing of the en-
tity on the list published by the Internal Re-
venue Service listing organizations qualified
to receive tax deductible contributions or an
answer to an inquiry as to the status of the
entity addressed to the Commissioner of
Internal Revenue.

() If applicable, evidence that ORS
128.610 to 128.750 has been complied with.

(g) A financial report, and other infor-
mation, as described in ORS 305.730.

(2) If, at any time, there is a change of
person, officer or employee to whom contrib-
utions received by means of checkoff are to
be remitted under ORS 305.747, the govern-
ing body of the entity shall give notice to the
department. The. notice shall contain the
name of the entity and the name of the new
person, officer or employee to whom contrib-
?ztilons shall be remitted. [1989 c.987 §10; 1991 c.532

Note: See note under 305.690.

305.730 Financial report of entity. (1)
Each entity desiring to be listed on the Ore-
gon individual income tax return in order to
receive contributions by means of checkoff
for the biennial years shall file a financial
report with the commission no later than
July 1 of 1990, or July 1 of each even-
numbered year thereafter.

(2) The financial report shall contain, in
detail:

(a) The amount of funds received from
contributions made by means of checkoff.

(b) The disposition of the funds received
from contributions made by means of
checkoff.

(3) If required by the commission by rule,
the entity shall also file with the commission
its budget, financial statements or other doc-
uments or information needed by the com-
mission to determine the use of funds
received through checkoff.

(4) All information required by this sec-
tion shall be as of the close of each fiscal
year of the two fiscal years of the entity that
ended during the 12-month period ending
prior to July 1 of the even-numbered calen-
dar year. [1989 c.987 §11]

Note: See note under 305.690.

305.735 Effect of qualification; notice
if entity not qualified. (1) Upon determi-
nation, pursuant to initial application, that
an_entity qualifies for listing on the Oregon
individual income tax return to receive con-
tributions by means of checkoff, the commis-
sion, subject to ORS 305.710, shall cause the
name of the entity to be included on the list.

(2) If the commission determines that the
entity is not qualified to be listed, the com-
mission shall give notice in the manner pro-
vided under ORS 183.415, as applicable, and
ORS 305.740 (3) shall apply. 11989 c.987 §12]

Note: See note under 305.690.

305.740 Standards for continuing eligi-
bility. (1) Prior to the end of 1990 and prior
to the' end of each even-numbered calendar
year thereafter, and subject to subsection (2)
of this section, the commission shall examine
the list of entities included on the Oregon
Eersonal income tax return for the tax year

eginning in the calendar year immediately
receding and shall determine if each entity
isted is chaliﬁed under ORS 305.710 and
305.720 to be listed on the Oregon individual

income tax return to receive contributions

by means of checkoff for the ensuing biennial
years.

(2)(a) The department shall determine for
each tax year if each entity listed for
checkoff on the Oregon tax return for the

receding tax year meets the criteria under

RS 305.720 (5) and shall notify the commis-
sion, if and when apgropriate. determining
the amount received in contributions from
checkoffs for an entity for a particular tax
year:

(A) For purposes of meeting the $50,000
minimum contribution, the amount received
in contributions from checkoffs in the
amount shown in the department’s financial
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statement for the fiscal year shall be
counted.

(B) The amount of receipts shall not be
reduced by the amount of administrative ex-
pense referred to in ORS 305.747.

(b) The determination of the department
made under paragraph (a) of this subsection
is final and may not be appealed. Notwith-
standing subsection (1) of this section, an
entity that has not met the criteria of ORS
305.720 (5) shall not be listed on the Oregon
tax return for checkoff.

(3)(@) If the commission, for any reason
other than that contributions by means of
checkoff did not reach the amount required
under ORS 305.720 (5), determines that an
entity included on the list certified under
ORS 305.715 (2) for the prior biennial years
is not qualified to be included, or that an
entity making application is not qualified to
be included, or 1s not included because of
determinations under ORS 305.710, on the
list for the ensuing biennial years, the com-
mission shall so order.

(b) The commission shall serve upon the
entity, either by personal service or by cer-
tified mail, return receipt requested, the or-
der issued under paragraph (a) of this
subsection. The order shall comply with the

applicable notice requirements of ORS
183.415.

(c) The entity or person or persons to
whom the order is directed shall have 20

days from the date of personal service or
mailing of the notice in which to make writ-
ten ?plication to the commission for a con-
tested case hearing to be held in accordance
with ORS 183.415 to 183.500 before the com-
mission or the designee of the commission.
In any hearing before the designee of the
commission, the designee is authorized to is-
sue the final order in the matter.

(d) Upon failure to request a contested
case hearing within the time specified, the
order shall become final.

(e) Appeal may be taken from a final or-
dgr as specified under ORS 183.480 to
183.497.

() A final order issued by the commis-
sion, the designee of the commission, the
Court of Appeals or the Oregon Supreme
Court determining that an entity be included
on the list certified under ORS 305.715 (2)
may require only that the entity be included
on the list next certified after the effective
date of the final order. [1989 987 §13]

Note: See note under 305.690.

305.745 Inclusion of eligible entities on
tax return. (1) Upon receipt of the list cer-
tified by the commission under ORS 305.715
(2), the department shall cause the name of

each entity so listed to be included on the
Oregon individual income tax return forms
prepared for the biennial years as certified.

(2) Individual taxpayers who file an Ore-
gon income tax return and who will receive
a tax refund from the department may desig-
nate that a contribution be made to one or
more entities listed. Designation shall be
made by marking the appropriate box which
the department shall cause to be printed on
the return form. For each entity, the space
for designating the contribution shall provide
for checkoff boxes in the amount of $1, $5,
$10 or other dollar amount.

(3) Overpayments of tax that are insuffi-
cient, due to ORS 293.250 or otherwise, to
satisfy the total amount of checkoffs desig-
nated on a tax return under subsection (2)
of this section and under statute other than
ORS 305.690 to 305.753 shall be allocated
among the entities designated on a pro rata
basis. [1989 c.987 §14]

Note: See note under 305.690.

305.747 Administrative expenses; cred-
iting contributions to entities. (1)
Amounts equal to the amounts checked off
under ORS 305.745 shall be remitted by the
department to the State Treasurer who shall
deposit the amounts in a suspense account
established under ORS 293.445.

(2)(a) Of the amounts -remitted under
subsection (1) of this section or deposited
under ORS 305.749 (1), a portion is contin-
uous] approgriated for use in reimbursin
the General Fund for costs paid or incurre
bﬁ' the commission in administering the
checkoff programs established under ORS
305.690 to 305.753. No more than one percent
of the moneys generated by the checkoff
programs per fiscal {ear ending June 30,
1990, or ser any fiscal year thereafter, is ap-
propriated under this paragraph.

(b) Of the amounts remitted under sub-
section (1) of this section, but not deposited
under ORS 305.749 as appropriation for ad-
ministrative expense of cﬁeckoff rogram es-
tablished by statute other than 305.690
to 305.753 made under ORS 305.749, a portion
is continuously appropriated for use in reim-
bursing the General Fund for costs paid or
incurred by the department in administerin
the checkoff program established under O
305.690 to 305.753. The department shall
adopt by rule a formula or other method of
determining the cost of administering each
checkoff program. Each program shall be
charged tﬁe cost of administration not to ex-
ceed 10 percent of the amount received in
checkoff contributions.

(c) Moneys appropriated under this sub-
section shall be transferred to the General
Fund on a quarterly basis.
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(3) The records of the department shall
reflect the amount that the department has
credited to each entity less administrative
expenses. Subject to ORS 305.745 (3), the
amount credited to each entity shall be equal
to the amount checked off for that entity
under ORS 305.745 less administrative ex-
penses. The net amount of moneys credited
to an entity shall be transferred by the de-
partment to the entity, as specified by law,
on a periodic basis, or is continuously ap-
propriated to the department for payment to
the entity and the department shall pay and
remit the net amount credited to the entity,
without interest, to the entity on a
basis. The department shall adopt rules gov-
erning the transferring or remitting of
checkoff moneys to the entities for which the
amounts were checked off. The rules shall
specify the time, no less often than quarterly,

at the moneys are to be transferred or
remitted to the entities by the department.
(1989 ¢.987 §15]

Note: See note under 305.690.

305.749 Payment to checkoff pro-
grams; notice and effect of low contrib-
ution; form on tax return. Except ORS
305.690 to 305.753 and as otherwise specif-
ically provided, the following are applicable
to the various checkoff programs established
under ORS 305.690 to 305.753, 496.380 and
ORS chapter 316:

(1) Subject to subsection (4) of this sec-
tion, the dollar amounts of contributions
made by taxpayer checkoff on Oregon tax
returns shall be remitted by the Department
of Revenue to the State Treasurer who shall
deﬁosit them to a suspense account estab-
lished under ORS 293.445.

(2) Of the contributions so deposited, a
portion is continuously :lp%ropriated for use
to reimburse the Gener und for costs in-
curred in administerinE the various checkoff
programs. No more than 10 percent of the
moneys generated by each checkoff program
per fiscal year ending June 30 may be ap-
propriated under this subsection.

(3) The remainder of the contributions
shall be credited by the department to each
checkoff program in proportion to the total
amounts checked off for the tax year, the
proportions to be determined on the basis of
tax returns processed as of the June 30 fol-
lowinghthe tax year. The amounts so credited
to each of the checkoff programs are contin-
uously appropriated to the department for
payment to the checkoff designee, or shall be
transferred by the department to the
checkoff designee, as specified under the law

overning the particular checkoff program.

e department may adopt rules governing
the crediting and payment or transfer of
checkoff moneys. In addition to any other

eriodic’

provision, if adopted, the rules shall specify
the time that the contributions to a program
so credited are to be paid or transferred by
the department.

(4)(a) Space for designating the dollar
amount of a contribution made to each-.
checkoff program shall be printed on the
Oregon tax return. The space shall provide
for checkoff boxes for the program in the
amounts of $1, $5, $10 or other dollar
amount.

(b) Overpayments of tax that are insuffi-
cient, due to ORS 293.250 or otherwise, to
satisfy the total amount of checkoffs desig-
nated on a tax return shall be allocated
among the designees on a pro rata basis as
provided under ORS 305.745 (3).

(5)a) If, as of June 30 of the calendar
year immediately following the calendar year
in which a particular tax year begins, the
department determines that the total amount
checked off for that tax year for a checkoff
program is $50,000 or less, the department
shall notif{l a person administering the pro-
gram or other appropriate person.

(b) If, as determined by the department
under paragraph (a) of this subsection, the
total amount checked off for a particular
checkoff program is $50,000 or less for each
year in a period of two consecutive tax years,
a checkoff line and appropriate box for that

rogram shall not be provided on the Oregon
individual tax return for the tax year imme-
diately following the later year of the two-
year period nor for any tax year thereafter,
except as otherwise provided %y law.

(¢) As used in this subsection, “total -
amount checked off” means the total amount
checked off by taxpayers as reflected by tax
returns for the tax year processed as of June
30 before any deduction for administrative
costs as required under subsection (2) of this
section has occurred but after any proration
under subsection (4) of this section. [Formerly
305.835; 1993 ¢.797 §29]

Note: See note under 305.690.

Note: Section 28, chapter 987, Oregon Laws 1989,
provides:

Sec. 28. Determinations under ORS 305.835 (5)
[renumbered 305.749 in 1989] shall first be made as of
June 30, 1990, and June 30, 1991, to apply first for tax
years beginning in the calendar year 1991. (1989 ¢.987

§28]

305.751 Department rules. The depart-
ment shall adopt such rules as are necessary
for the operation of the commission and. the
administration of ORS 305.690 to 305.753.
The commission may recommend that the
dggartment adopt rules under this section.
[1993 c.726 §8]

Note: See note under 305.690.

305.753 State Treasurer may solicit
donations to eligible entities; commission
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rules; limitation on commission authority
over certain checkoffs. (1) The State
Treasurer may solicit and accept from pri-
vate and public sources and cause to be
credited and paid to any entity gifts, grants
and other donations, in money or otherwise,
if the entity is currently listed or entitled to
be listed on the Oregon tax return for
checkoff, as provided under ORS 305.690 to
305.753.

(2) In accordance with ORS 183.310 to
183.550, the commission may adopt rules to
garr%'saout the purposes of ORS 305.690 to
05.753.

(3) ORS 305.690 to 305.753 do not apply
to the Nongame Wildlife Fund established
under ORS 496.385, the Alzheimer’s Disease
Research Fund established under section 3,
chapter 902, Oregon Laws 1987, the Chil-
dren’s Trust Fund established under ORS
418.199, the Oregon Peace Institute Fund es-
tablished under ORS 316.495 or other
checkoff program established by statute
other than ORS 305.690 to 305.753. [1989 c.987
§16; 1993 ¢.209 §21; 1993 c.797 §26]

Note: The amendments to 305.753 by section 21,
chapter 209, Oregon Laws 1993, become operative July
1, 1994. See section 24, chapter 209, Oregon Laws 1993.
The text that is operative until July 1, 1994, including
amendments by section 26, chapter 797, Oregon Laws
1993, is set forth for the user’s convenience.

305.753. (1) The State Treasurer may solicit and
accept from private and public sources ang cause to be
credited and paid to any entity gifts, grants and other
donations, in money or otherwise, if the entity is cur-
rently listed or entitled to be listed onithe Oregon tax
ggt’éu% for checkoff, as provided under ORS 305.690 to

753,

(2) In accordance with ORS 183.310 to 183.550, the
commission may adopt rules to carry out the purposes
of ORS 305.690 to 305.753.

(3) ORS 305.690 to 305.753 do not apply to the Arts
Development Fund established under Olgg 359.140, the
Nongame Wildlife Fund established under ORS 496.385,
the Alzheimer’s Disease Research Fund established un-
der section 3, chapter 902, Oregon Laws 1987, the Chil-
dren’s Trust Fund established under ORS 418.199, the
Oregon Peace Institute Fund established under ORS
316.495 or other checkoff program established by statute
other than ORS 305.690 to 305.753.

Note: See note under 305.690.

305.755 [Formerly 306.260; repealed by 1969 c.166 §8
and 1969 ¢.520 §49]

REFUNDS

305.760 Paying over funds to treasurer
and writing checks for refunds. In lieu of
the procedure provided in certain revenue
laws for the retaining of a working balance
by the Department of Revenue from which
refunds may be made, the Department of Re-
venue may, in accordance with the require-
ment of the Secretary of State, pay over all
funds received under any of the revenue laws
to the State Treasurer and write refund

checks upon the State Treasurer for refunds
authorized by law. [Formerly 306.270]

305.765 Refund of taxes adjudged in-
valid. Whenever, in a proceeding involving
the validity of any law whereby taxes as-
sessed or imposed have been collected and
received by the state, acting through any de-
gartment or agency thereof, and paid into the

tate Treasury, if the court of last resort
holds the law or any part thereof invalid, and
the time limited for any further proceeding
to sustain the validity of the law, or the part
thereof affected, has expired, and if there is
no other statute authorizing refund thereof,
all taxes collected and paid under the law or
part thereof invalidated, in or after the year
in which the action attacking the validity of
the same was instituted, shall be refunded
and repaid in the manner provided in ORS
305.770 to 305.785. [Formerly 306.280]

305.770 Report of taxpayers paying in-
valid tax; issuance and payment of war-
rants. The department or agency of the state
charged with the duty of administering the
law so invalidated, either wholly or in part,
shall prepare a detailed report, listing b
name, address and amount of payment eac
taxpayer who paid an invalid tax under the
law. The Oregon Department of Administra-
tive Services shall issue a warrant in favor
of each taxpayer listed therein, in the
amount so reported, and shall forward the
warrant to the taxpa’i\:er at the address
shown in the report. The State Treasurer
shall pay the warrants from the General
Fund in the usual manner when and as pre-
sented. Warrants refunding invalid taxes
shall be payable to the taxpayers named in
the report required by this section or to their

heirs, administrators, executors or assigns.
[Formerly 306.290; 1975 c.614 §8)

305.775 Interest on amount of refund
in certain cases. If an appeal from or peti-
tion for certiorari to review a decision of the
Supreme Court of Oregon, holding a tax law
or any part thereof invalid, is taken to the
Supreme Court of the United States and that
court does not reverse or modify the decision
of the Supreme Court of Oregon, the refund
of the invalid taxes shall include interest on
the amount paid at the rate of six percent
from the date of the last decision of the Su-
preme Court of Oregon in the matter to the
date of filing with the Secretary of State of
the report and list of tgx%ayers entitled to

the refunds as required by ORS 305.770.
[Formerly 306.300)

305.780 Taxes due prior to year in
which suit brought. Nothing contained in
ORS 305.770 to 305.785 authorizes the re-
funding of any tax collected and paid under
an invalidated tax law, or invalidated part
thereof, where the tax as provided in such

1993-29-56



ADMINISTRATION; APPEALS

305.830

law became due and payable in any year
prior to the year in which the suit or action
seeking the invalidation of the law or part
thereof was instituted. [Formerly 306.310]

305.785 Appropriation. There hereby is
appropriated out of the moneys in the ({en-
eral Fund in the State Treasury, not other-
wise appropriated, the amounts necessary to
ca out ORS 305.770 to 305.785, not ex-
ceeding the amounts paid to and received by
the State of Oregon, together with interest
thereon as provided in ORS 305.775, under
and by virtue of the law or laws, or parts
g&gzeo?f, declared to be invalid. [Formerly

805.790 Manner of payment of certain
costs and expenses. Payment of any attor-
ney fees or reasonable expenses under ORS
305.447 or 305.490 shall be made by the de-
partment in the manner provided by law for
1§:l}51]e payment of income tax refunds. [1971 c.265

MISCELLANEOUS PROVISIONS

305.805 Repeal of intangibles income
tax law not to affect accrued taxes. The
repeal of the Intangibles Income Tax Act of
1931, as amended, shall not affect the assess-
ment and collection of any tax, penaity or
interest accruing prior to January 1, 1939,
under the Intangibles Income Tax Act of
1931, as amended, and such amounts shall be
assessed and collected in accordance with
the provisions of that Act notwithstanding
its repeal. [Formerly 306.340]

305.810 Verification of return, state-
ment or document filed under tax laws.
Any return, statement or other document re-
quired to be filed under any provision of the
laws administered by the Department of Re-
venue shall contain or be verified by a writ-
ten declaration that it is made wunder
penalties for false swearing. Such declaration
shall be in lieu of any oath otherwise re-
quired. [Formerly 306.410]

305.815 False return, statement or
document ﬁrohibited. No person shall
willfully make and subscribe any return,
statement or other document, which contains
or is verified by a written declaration that it
is made under penalties for false swearing,
which the person does not believe to be true

and correct as to every material matter.
[Formerly 306.420]

305.820 Date when writing or remit-
tance deemed received by tax officials. (1)
Any writing or remittance required by law
to {'e filed with or made to the Department
of Revenue, county board of equalization,
county board of ratio review, county assessor
or tax collector (designated in this section
as the “addressee”) which is:

(a) Transmitted through the United
States mail or by private express carrier,
shall be deemed ﬁle«f or received on the date
shown by the cancellation mark or other re-
cord of transmittal, or on the date it was
mailed or deposited if proof satisfactory to
the addressee establishes that the actual
anailing or deposit occurred on an earlier

ate.

(b) Lost in transmission through the
United States mail or private express carrier,
shall be deemed ﬁlecf) and received on the
date it was mailed or deposited for transmit-
tal if the sender:

(A) Can establish by comg:etent evidence
satisfactory to the addressee that the writing
or remittance was deposited on or before the
date due for filing in the United States mail,
or with a private express carrier, and ad-
dressed correctly to the addressee; and

(B) Files with the addressee a duplicate
of the lost writing or remittance within 30
days after written notification is given by the
addressee of its failure to receive such writ-
ing or remittance.

(2) Whenever any writing or remittance
is required by law to be filed or made on a
day which falls on a Saturday, or on a Sun-
day or any legal holiday, the time specified
shall be extended to include the next busi-
ness day.

(3) As used in this section:

(a) “Private express carrier” means a
carrier described under ORS 293.660.

(b) “Writing or remittance” includes, but
is not limited to, “report,” “tax return,”
“claim for credit,” “claim for refund,”
“statement,” “notice of appeal,” “petition for
review,” “notice of election,” “documentary
proof,” a claim for exemption, a claim for
deferral, a return of property, a claim for
cancellation of an assessment, an application

for a special assessment, and remittances.
gFOI]'merly 06.440; 1965 c.344 §27; 1993 c.44 §2; 1993 ¢.270
23

805.830 Collection of fines, penalties
and forfeitures; disbursement; cost of
collection. (1) Amounts transferred to the
Department of Revenue by justice and mu-
nicipal courts under ORS 137.295 shall be
deposited in a suspense account established
under ORS 293.445 for the purpose of receiv-
ing criminal fines and assessments.

(2) In carrying out its duties under this
section, the Department of Revenue shall
have access to the records and dockets of
those courts charged with the duty to trans-
fl'%r7 2r!s;gneys to the department under ORS

(3) The Department of Revenue may re-
tain from the funds transferred under ORS
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137.295 an amount not to exceed two percent
annually for its actual costs of collection and
disbursement of funds under -this section, in-
cluding the cost of all examinations, investi-
gations and searches, and of all traveling and
other expenses in connection therewith. The
department shall deposit the net amount of
moneys in the suspense account described in
subsection (1) of tgis section into the Crimi-
nal Fine and Assessment Account for dis-
tribution as provided in ORS 137.303 and
137.305.

(4) All judicial, municipal and county of-
ficers shalf cooperate witﬁ the Department
of Revenue with respect to the collections,
searches and investigations and shall furnish
the Department of Revenue with any infor-
mation contained in any of the records under
their respective custodies relating thereto.

(5) The Degartment of State Police shall
cooperate in the investigation of fines, pen-
alties and forfeitures. [Formerly 178.080; 1983 c.763
§53; 1987 c.905 §19a)

305.835 [1987 ¢.771 §§3b, 3c; 1989 ¢.987 §17; renum-
bered 305.749 in 1989)

305840 Forms furnished by county
assessors; assessor not liable when tax-
payer fails to receive mailed form. When-
ever any provision of law provides for a form
to be supplied, furnished, or provided by a
county assessor, the requirement means that
the county assessor shall make the form
available to a taxpayer at the office of the
county assessor. In such cases there is no
requirement that the county assessor mail
the form to the taxpayer unless the statute
specifically provides for such mailing. Where
a taxpayer requests the assessor to mail the
form to the taxpayer, or when the assessor
voluntarily mails the form, the assessor does
not undertake the responsibility for actual
receipt by the taxpayer of the form, and no
estoppel applies against the assessor if the
gixsyipayer does not receive the form. [1973 c.402

305.845 Remedies exclusive. The reme-
dies provided in this chapter shall be exclu-
sive and no person, county officer or board
shall maintain any suit, action or special
proceeding in any court of this state with
respect to the assessment and taxation of
property or the collection of any tax thereon
on any grounds, including fraud, where it
shall appear that such remedies were avail-
able. (1977 870 §12]

305.850 Use of collection agency. (1)
Notwithstanding any provision to the con-
trary in ORS 9.320 and 305.610, the Director
of Revenue may engage the services of a
collection agency to collect any taxes, inter-
est and penalties resulting from an assess-
ment of taxes or additional taxes imposed by
ORS chapters 118, 119, 310, 314, 316, 317, 318,

320, 321, ORS 323.005 to 323.455 and 323.990
and the Tobacco Products Tax Act (ORS
323.500 to 323.640) and any other tax laws
administered by the Department of Revenue.
The director may engage the services of a
collection agency by entering into an agree-
ment to pay reasonable charges on a contin-
gent fee or other basis.

(2) The director shall cause to be col-
lected, in the same manner as provided in
subsection (1) of this section, assessments,
taxes and penalties due under ORS chapter
656. All amounts collected pursuant to this
subsection shall be credited as provided in
ORS 293.250.

(3) The director may assign to the col-
lection agency, for collection purposes only,
any of the taxes, penalties, interest and
moneys due the state,

(4) The collection agency may bring such
action or take such proceedings, inc udins
but not limited to attachment an
garnishment proceedings, as may be neces-
sgg. [1981 c.705 §6; 1983 c.541 §5; 1985 c.816 §39; 1987
c.843 §19]

Note: 305.850 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 305 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

TAXPAYER BILL OF RIGHTS

305.860 Statement of rights of taxpay-
ers; distribution. (1) The director shall pre-
pare a statement which sets forth in simple
nontechnical terms:

(a) The rights of a taxpayer and the obli-
gations of the Department of Revenue during
an audit;

(b) The procedures by which a taxpayer
may appeal any adverse decision of the de-
partment, including administrative and judi-
cial appeals;

(c) The procedures for filing and process-
ing refund claims and filing of taxpayer
complaints; and

(d) The procedures which the department
may use in enforcing the provisions of the
laws of this state.

(2) The statement prepared in accordance
with subsection (1) OP this section shall be
distributed by the Director of the Depart-
ment of Revenue to all taxpayers upon re-
uest. The director shall inform taxpayers of
their rights in a brief explanatory statement
included in all billing or collection notices
all notices of assessment or deficiency and
all notices of refund adjustment or denial
sent to the taxpayer. [1989 c.625 §67]

305.865 Taxpayer rights. Oregon tax-
payers shall have the following rights under
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any law administered by the Department of
Revenue, as provided under ORS 305.880 to
305.895. [1989 c.625 §69]

305.870 Personnel evaluation not
based on amount of taxes collected. In its
implementation of the personnel policies es-
tablished under ORS chapter 240 or by ad-
ministrative order, the department shall not
use the dollar amounts of taxes collected as
its primary evaluation criterion. [1989 c.625 §68]

805.875 Rights of taxpayer in meeting
or communication with department. In
any meeting or communication with the De-
artment of Revenue, including but not lim-
ited to audits, conferences, interviews,
hearings and any other meeting or commu-
nication between the taxpayer and the de-
artment, the taxpayer shall have the
ollowing rights, unless waived by the tax-
payer:

(1) The right to an explanation, by an of-
ficer or employee of the department before
or during the meeting of:

(a) The audit, conference, hearing or
meeting process and the taxpayer's rights
under such process; and

(b) The collection process and the tax-
payer’s rights under such process.

(2) The right to make an audio recording
of any meeting relating to the determination
or collection of any tax with the department

representative, using the taxpayer's own
equipment, and at the taxpayer's own ex-
pense.

(3) If the department makes an audio re-
cording of the meeting, the taxpayer has the
right to advance notice of the recording and
a copy of the recording upon request. The
taxpayer shall reimburse the department the
reasonable cost of the copy.

(4) The right to consult with an attorney,
certified public accountant, enrolled agent,
or an other person permitted to represent a
taxpayer at any meeting before the depart-
ment, if the taxpayer clearly states to the
department representative at any time during
any meeting, that the taxpayer wishes to
consult with the person. This subsection does
not apply to a meeting initiated by an ad-
ministrative subpoena.

(5) The right to be represented by anyone
who is permitted to represent the taxpayer
before the department, as provided under
ORS 305.230 and 305.245.

(6) The right not to be present, if repre-
sented, at the meeting unless subpoenaed by
the department pursuant to ORS 305.190, or

other laws of this state. [1989 c.625 §70)

805.880 Waiver of interest or penalty
when department misleads taxpayer. A

taxpayer shall have the right to waiver of
interest or penalties when an officer or em-.
ployee of the department misleads the tax-

Pagger in a manner described in ORS 305.145.
1989 c.625 §71]

305.885 Right of clear explanation. A
taxpayer shall have the right to a clear ex-
planation, in any initial notice or other ini-
tial communication of deficiency,
delinquency or other writing that is commu-
nicating an underpayment of tax, of the basis

for underpayment, interest and penalties.
[1989 ¢.625 §72)

305.890 Ri%xt to enter into agreement
to satisfy liability in installment pay-
ments. (1) The right to enter into a written
agreement with the department to satisfy li-
ability for payment of any tax in installment
payments if the director determines that the
agreement will facilitate collection of such
liability.

(2) Except as otherwise provided in this
subsection, any agreement entered into by
the director under this subsection shall re-
main in effect for the term of the agreement.

(3) The director may terminate any
agreement entered into by the director under
this subsection if:

(a) Any information which the taxpayer
provided to the director prior to the date the
agreement was entered into was inaccurate
or incomplete; or

(b) The director. believes that collection
of any tax to which an agreement under this
section relates is in jeopardy.

(4) If the director makes a determination
that the financial condition of the taxpayer
with whom the director has entered into an
agreement under this subsection has signif-
icantly changed, the director may alter,
modify or terminate the agreement. Action
may be taken by the director under this sub-
section only if:

(a) Notice of such determination is pro-
vided to the taxpayer within 30 days prior to
the date of such action; and

(b) Such notice includes the reasons why
the director believes a significant change in
the financial condition of the taxpayer has
occurred.

(5) The director may alter, modify or ter-
minate an agreement entered into by the di-
rector under this subsection in the case of
the failure of the taxpayer to:

(a) Pay any installment at the time such
installment payment is due under such
agreement;

(b) Pay any other tax liability at the time
such liability is due; or
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(c) Provide a financial condition update
as requested by the director. [1989 c.625 §73]

305.895 Action against property before
issnance of warrant prohigited. (1) Except
as provided in ORS 314.440 or other jeopar
assessment procedure, the department shalil
take no action against a taxpayer’s real or
?ersonal property before issuing a warrant
or the collection of the tax as provided in
ORS 314.430, 320.080, 321.570 and 324.190.

(2) Prior to i"ssujnF a warrant for col-
lection of any tax collected by the depart-
ment, the department shall send the taxpayer
a written notice and demand for payment:
The notice shall:

(a) Be sent by mail, addressed to the
::iaxpayer at the taxpayer’s last-known ad-
ress.

(b) Inform the taxpayer that if the tax or
any portion of the tax is not paid within 30
days after the date of the notice and demand
for payment, a warrant may be issued and
recorded as provided in ORS 314.430, 320.080,
321.570 and 324.190.

(c) Describe in clear nontechnical terms
the legal authority for the warrant. .

(d) Contain-the name, office mailing ad-
dress and office telephone number of the
person issuing the warrant and advise the
taxpayer that questions or complaints con-
cerning the warrant, other than liability for
the underlying tax, may be directed to that
person.

(e) Include alternatives available to the

taxpayer which would prevent issuance of
the warrant. (1989 ¢625 §74]

305.900 Short title. ORS 305.860 to
305.900 shall be known and cited as “The
Taxpayer Bill of Rights.” [1989 ¢.625 §66]

PENALTIES

305.990 Criminal penalties. (1) Any per-
son who willfully presents or furnishes to the
Department of Revenue any statement re-
quired under ORS 305.160, which statement
is false or fraudulent, is guilty of perjury and

upon conviction shall be punished as pro-
vided by law therefor.

(2) Any person who gives testimony be-
fore the Director of the Department of Re-
venue which is false or fraudulent, is guilty
of perjury and upon conviction shail be pun-

ished as provided by law therefor.

(3) Any public officer who neglects or
refuses to perform any of the duties imposed
on the public officer by law as .to the assess-
ment, levying or collection of taxes shall be
punished, upon conviction, by a fine not ex-
ceeding $500 or by imprisonment in the

county jail not exceeding one year.

(4) Violation of ORS 305.815 is punish-
able, upon conviction, by a fine of not more
than $1,000 or by imprisonment for not more
than one year in the county jail, or both.

(5) Violation of ORS 305.260 is punish-
able, upon conviction, as a Class A misde-
meanor, as provided in ORS chapter 161. If
the offender is an officer or employee of the
state the offender shall be dismissed from of-
fice_ and shall be incapable of holding any
public office in this state for a period of five
years thereafter. (Formerly 306.990; 1973 c.402
subsection (5) enacted as 1973 ¢.402 §25(2); subsection (6)
enacted as 1977 ¢.790 §5; 1985 ¢.105 §2] .

305.992 Civil penalty for failure to file
return for three consecutive dyears. a)If
any returns required to be filed under ORS
chapter 118, 119, 314, 316, 317, 318 or 321 or
under a local tax administered by the de-
partment under ORS 305.620 are not filed for
three consecutive years by the due date (in-
cluding extensionsg'of the return required for
the third consecutive year, there shall be a
penalty for each year of 100 percent of the
tax liability determined after credits and
prepayments for each such year.

(2) The (i)enalty imposed under this sec-
tion is in addition to any other penalty im-
posed by law. However, the total amount of
penalties imposed for any taxable year under
this section, ORS 305.265 (13) and 314.400
shall not exceed 100 percent of the tax li-
ability. (1987 c.843 §3]
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