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GENERAL PROVISIONS

72A.1010 Short title. ORS 72A.1020 to
72A.5310 may be cited as the Uniform Com-
mercial Code--Leases. [1989 ¢.676 §1)

72A.,1020 Scope. This chapter applies to
any transaction, regardless of form, that cre-
ates a lease. [1989 c.676 §2)

72A.1030 Definitions. (1) As used in this
chapter, unless the context otherwise re-
quires:

(a) “Buyer in ordinary course of
business” means a person who in good faith
and without knowledge that the sale to the
person is in violation of the ownership rights
or security interest or leasehold interest of
a third party in the goods buys in ordin
course from a person in the business of sell-
ing goods of that kind but does not include
a pawnbroker. “Buying” may be for cash or
by exchange of other property or on secured
or unsecured credit and includes receiving
goods or documents of title under a preexist-
ing contract for sale but does not include a
transfer in bulk or as security for or in total
or partial satisfaction of a money debt.

(b) “Cancellation” occurs when either
garty puts an end to the lease contract for
efault by the other party.

(c) “Commercial unit” means such a unit
of goods as by commercial usage is a single
whole for purposes of lease and division of
which mate:::ﬁly impairs its character or
value on the market or in use. A “commer-
cial unit” may be a single article, as a ma-
chine, or a set of articles, as a suite of
furniture or a line of machinery, or a quan-
tity, as a gross or carload, or any other unit
treated in use or in the relevant market as
a single whole.

(d) “Conforming goods” or “performance
under a lease contract” means goods or per-
formance that are in accordance with the
obligations under the lease contract.

(e) “Consumer lease” means a lease that
a lessor regularly engaged in the business of
leasing or selling makes to a lessee, except
an organization, who takes under the lease
primarily for a personal, family or household
purpose, if the total payments to be made
under the lease contract, excluding payments
for options to renew or buy, do not exceed
$25,000.

(f) “Fault” means wrongful act, omission,
breach or default.

(g) “Finance lease” means a lease in
which the lessor does not select, manufac-
ture or supply the goods, the lessor acquires
the goods or the right to possession and use
of the goods in connection with the lease,
and either:

(A) The lessee receives a copy of the
contract evidencing the lessor’s purchase of
the goods on or before signing the lease
contract;

(B) The lessee’s approval of the contract
evidencing the lessor’s purchase of the goods
is a condition to effectiveness of the lease
contract;

(C) The lessor informs the lessee in writ-
ing of the identity of the supplier unless the
lessee has selected the supplier and directed
the lessor to purchase the goods from the
supplier;

(D) The lessor informs the lessee in
writing that the lessee may have rights un-
der the contract evidencing the lessor’s pur-
chase of the goods and the lessor advises the
lessee in writing to contact the supplier for
a description of any such rights; or

(E) The lease contract discloses all war-
ranties and other rights provided to the
lessee by the lessor and supplier in con-
nection with the lease contract and informs
the lessee that there are no warranties or
other rights provided to the lessee by the
lessor and supplier other than those dis-
closed in the lease contract.

(h) “Goods” means all things that are
movable at the time of identification to the
lease contract, or are fixtures as provided in
ORS 72A.3090, but “goods” does not include
money, documents, instruments, accounts,
chattel paper, general intangibles or minerals
or the like, including oil and gas, before ex-
traction. “Goods” also includes the unborn
young of animals.

(i) “Installment lease contract” means a
lease contract that authorizes or requires the
delivery of goods in separate lots to be sepa-
rately accepted, even though the lease con-
tract contains a clause “each delivery is a
separate lease” or its equivalent.

(j) “Lease” means a transfer of the right
to possession and use of goods for a term in
return for consideration, but a sale, includ-
ing a sale on approval or a sale or return,
or retention or creation of a security interest
is not a lease. Unless the context clearly in-
fh'cates otherwise, “lease” includes a sub-
ease.

(k) “Lease agreement” means the bar-
gain, with respect to the lease, of the lessor
and the lessee in fact as found in the lan-
guage or by implication from other circum-
stances including course of dealing or usage
of trade or course of performance as provided
in this chapter. Unless the context clearly
indicates otherwise, “lease agreement” in-
cludes a sublease agreement.

(L) “Lease contract” means the total le-
gal obligation that results from the lease
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agreement as affected by this chapter and
any other applicable rules of law. Unless the
context clearly indicates otherwise, “lease
contract” includes a sublease contract.

(m) “Leasehold interest” means the in-
terest of the lessor or the lessee under a
lease contract.

(n) “Lessee” means a person who ac-
quires the right to possession and use of
goods under a lease. Unless the context

clearly indicates otherwise, “lessee” includes
a sublessee.
(0) “Lessee in ordinary course of

business” means a person who in good faith
and without knowledge that the lease to the
person is in violation of the ownership rights
or security interest or leasehold interest of
a third party in the goods leases in ordinaﬁy
course ff')om a person in the business of sell-
ing or leasing goods of that kind but does not
include a pawnbroker. “Leasing” may be for
cash or by exchange of other property or on
secured or unsecured credit and includes re-
ceiving goods or documents of title under a
preexisting lease contract but does not in-
clude a transfer in bulk or as security for or
ilnbtotal or partial satisfaction of a money
ebt.

(p) “Lessor” means a person who trans-
fers the right to possession and use of goods
under a lease. Unless the context clearly in-
dicates otherwise, “lessor” includes a subles-
Sor.

(q) “Lessor’s residual interest” means the
lessor’s interest in the goods after expiration,
termination or cancellation of the lease con-
tract.

(r) “Lien” means a charge against or in-
terest in goods to secure payment of a debt
or performance of an obligation, but “lien”
does not include a security interest.

(s) “Lot” means a parcel or a single arti-
cle that is the subject matter of a separate
lease or delivery, whether or not it is suffi-
cient to perform the lease contract.

(t) “Merchant lessee” means a lessee that
is a merchant with respect to goods of the
kind subject to the lease.

(u) “Present value” means the amount as
of a date certain of one or more sums paya-
ble in the future, discounted to the date cer-
tain. The discount is determined by the
interest rate specified by the parties if the
rate was not manifestly unreasonable at the
time the transaction was entered into; other-
wise, the discount is determined by a com-
mercially reasonable rate that takes into
account the facts and circumstances of each
case at the time the transaction was entered
into.

(v) “Purchase” includes taking by sale,
lease, mortgage, security interest, pledge, gift
or any other voluntary transaction creating
an interest in goods.

(w) “Sublease” means a lease of goods
the right to possession and use of which was
acquired by the lessor as a lessee under an
existing lease.

(x) “Supplier” means a person from whom
a lessor buys or leases goods to be leased
under a finance lease.

(y) “Supply contract” means a contract
under which a lessor buys or leases goods to
be leased.

(z) “Termination” occurs when either
party pursuant to a power created by agree-
ment or law puts an end to the lease con-
tract otherwise than for default.

(2) Other definitions applg;'.ng to
chapter and the sections in which they
pear are:

(a) “Accessions”
72A.3100.

(b) “Account” as defined in ORS 79.1060.

(c) “Between merchants” as defined in
ORS 72.1040.

(d) “Buyer” as defined in ORS 72.1030.

(e) “Chattel paper” as defined in ORS
79.1050.

(f) “Construction mortgage” as defined in
ORS 72A.3090.

(g) “Consumer goods” as defined in ORS
79.1090.

(h)
79.1050.

(i) “Encumbrance” as defined in ORS
72A.3090.

(j) “Entrusting” as defined in ORS
72.4030.

(k)
72A.309

L)
72A.3090.

(m) “General intangibles” as defined in
ORS 79.1060.

this
ap-

as defined in ORS

“Document” as defined in ORS

(‘)‘Fixture filing” as defined in ORS

“Fixtures” as defined in ORS

(n) “Good faith” as defined in ORS
72.1030.

(o) “Instrument” as defined in ORS
79.1050.

(p) “Merchant” as defined in ORS
72.1040.

(@) “Mortgage” as defined in ORS
79.1050.

(r) “Purchase money lease” as defined in
ORS 72A.3090.

(s) “Pursuant to commitment” as defined
in ORS 79.1050.

8-44



LEASES

72A.2010

(t) “Receipt” as defined in ORS 72.1030.
(u) “Sale” as defined in ORS 72.1060.

(v) “Sale on approval” as defined in ORS
72.3260.

(w) “Sale or return” as defined in ORS
72.3260.

(x) “Seller” as defined in ORS 72.1030.

(3) In addition, ORS chapter 71 contains
general definitions and principles of con-
struction and interpretation applicable
throughout this chapter. [1989 c.676 §3]

72A.1040 Leases subject to other stat-
utes. (1) A lease, although subject to this
chapter, is also subject to any applicable:

(a) Statute of the United States;

(b) Certificate of title statute of this
state;

(c) Certificate of title statute of another
jurisdiction; or

(d) Consumer protection statute of this
state.

(2) In case of conflict between the pro-
visions of this chapter, other than ORS
72A.1050, 72A.3040 and 72A.3050, and any
statute referred to in subsection (1) of this
secltion, the provisions of that statute con-
trol.

(3) Failure to comp}iy with any applicable
statute has only the effect specified therein.
{1989 ¢.676 §4)

72A.1050 Territorial application of act
to goods covered by certificate of title.
Subject to the provisions of ORS 72A.3040
and 72A.3050, with respect to goods covered
by a certificate of title issued under a statute
of this state or of another jurisdiction, com-
pliance and the effect of compliance or non-
compliance with a certificate of title statute
are governed by the law, including the con-
flict of laws es, of the jurisdiction issuing
the certificate until the earlier of:

(1) Surrender of the certificate; or

(2) Four months after the goods are re-
moved from that jurisdiction and thereafter
until a new certificate of title is issued by
another jurisdiction. [1989 c.676 §5]

72A.1060 Limitation on power of par-
ties to consumer lease to choose applica-
ble law and judicial forum. (1) If &e law
chosen by the parties to a consumer lease is
that of a jurisdiction other than a jurisdic-
tion in which the lessee or lessor resides at
the time the lease agreement becomes en-
forceable or within 30 days thereafter or in
which the goods are to be used, the choice
is not enforceable.

(2) If the judicial forum chosen by the

parties to a consumer lease is a forum that
would not otherwise have jurisdiction over

the lessee, the choice is not enforceable. (1989
¢.676 §6]

72A.1070 Waiver or renunciation of
claim or right after default. Any claim or
right arising out of an alleged default or
breach of warranty may be discharged in
whole or in part without consideration by a
written waiver or renunciation signed and
delivered by the aggrieved party. [1989 c.676 §7]

72A.1080 Unconscionability. (1) If the
court as a matter of law finds a lease con-
tract or any clause of a lease contract to
have been unconscionable at the time it was
made the court may refuse to enforce the
lease contract, or it may enforce the remain-
der of the lease contract without the
unconscionable clause, or it may so limit the
application of any unconscionable clause as
to avoid any unconscionable result.

(2) When it is claimed or appears to the
court that the lease contract or any clause
thereof may be unconscionable, the parties
shall be afforded a reasonable opportunity to
present evidence as to its commercial set-
ting, purgose and effect to aid the court in
maiing the determination. (1989 c.676 §8]

72A.1090 Option to accelerate at will.
A term providing that one party or the par-
ty’s successor in interest may accelerate
payment or performance or require collateral
or additional collateral “at will” or “when
the party purports to be insecure” or in
words of similar import must be construed to
mean that the party has ﬁower to do so only
if the party in good faith believes that the
prospect of payment or performance is im-
paired. (1989 c.676 §9]

FORMATION AND CONSTRUCTION OF
LEASE CONTRACT

72A.2010 Statute of frauds. (1) A lease
contract is not enforceable by way of action
or defense unless:

(a) The total payments to be made under
the lease contract, excluding payments for
options to renew or buy, are less $1,000;
or

(b) There is a writing, signed by the
party against whom enforcement is sought
or by that party’s authorized agent, sufficient
to indicate that a lease contract has been
made between the parties and to describe the
goods leased and the lease term.

(2) Any description of leased goods or of
the lease term is sufficient and satisfies par-
a a%h (b) of, subsection (1) of this section,
whether or not it is specific, if it reasonably
identifies what is described.

(3) A writing is not insufficient because
it omits or incorrectly states a term agreed
upon, but the lease contract is not enforcea-
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ble under paragraph (b) of subsection (1) of
this section beyond the lease term and the
quantity of goods shown in the writing.

(4) A lease contract that does not satisfy
the requirements of subsection (1) of this
section, but which is valid in other respects,
is enforceable:

(a) If the goods are to be specially manu-
factured or obtained for the lessee and are
not suitable for lease or sale to others in the
ordinary course of the lessor’s business, and
the lessor, before notice of repudiation is re-
ceived and under circumstances that reason-
ably indicate that the goods are for the
lessee, has made either a substantial begin-
ning of their manufacture or commitments
for their procurement;

(b) If the party against whom enforce-
ment is sought admits in that party’s plead-
ing, testimony or otherwise in court that a
lease contract was made, but the lease con-
tract is not enforceable under this provision
beyond the quantity of goods admitted; or

(c) With respect to goods that have been
received and accepted by the lessee.

(5) The lease term under a lease contract
referred to in subsection (4) of this section
is:

(a) If there is a writing signed by the
party against whom enforcement is sought
or b{ that party’s authorized agent specifying
the lease term, the term so specified;

(b) If the party against whom enforce-
ment is sought admits in that party’s plead-
ing, testimony or otherwise in court a lease
term, the term so admitted; or

(c) A reasonable lease term. [1989 c.676 §10]

72A.2020 Final written expression:
Parol or extrinsic evidence. Terms with
respect to which the confirmatory memo-
randa of the parties agree or which are oth-
erwise set forth in a writing intended by the
parties as a final expression of their agree-
ment with respect to such terms as are in-
cluded therein may not be contradicted by
evidence of any prior agreement or of a
contemporaneous oral agreement but may be
explained or supplemented:

(1) By course of dealing or usage of trade
or by course of performance; and

(2) By evidence of consistent additional
terms unless the court finds the writing to
have been intended also as a complete and
exclusive statement of the terms of the
agreement. [1989 c.676 §11]

72A.2030 Seals inoperative. The affixing
of a seal to a writing evidencing a lease
contract or an offer to enter into a lease
contract does not render the writing a sealed

instrument and the law with respect to
sealed instruments does not apply to the
lease contract or offer. [1989 c.676 §12]

72A.2040 Formation in general. (1) A
lease contract may be made in any manner
sufficient to show agreement, including con-
duct by both parties which recognizes the
existence of a lease contract.

(2) An agreement sufficient to constitute
a lease contract may be found although the
moment of its making is undetermined.

(3) Although one or more terms are left
open, a lease contract does not fail for
indefiniteness if the parties have intended to
make a lease contract and there is a reason-
ably certain basis for giving an appropriate
remedy. (1989 c.676 §13]

72A.2050 Firm offers. An offer by a
merchant to lease goods to or from another
person in a signed writing that by its terms
gives assurance it will be held open is not
revocable, for lack of consideration, during
the time stated or, if no time is stated, for a
reasonable time, but in no event may the pe-
riod of irrevocability exceed three months.
Any such term of assurance on a form su
plied by the offeree must be separately
signed by the offeror. (1989 c.676 §14]

72A.2060 Offer and acceptance in for-
mation of lease contract. (1) Unless other-
wise unambiguously indicated by the
language or circumstances, an offer to make
a lease contract must be construed as invit-
ing acceptance in any manner and by any
medium reasonable in the circumstances.

(2) If the beginning of a requested per-
formance is a reasonable mode of acceptance,
an offeror who is not notified of acceptance
within a reasonable time may treat the offer

gss ]having lapsed before acceptance. [1989 c.676
1

72A.2070 Course of performance or
practical construction. (1) If a lease con-
tract involves repeated occasions for per-
formance by either party with knowledge of
the nature of the performance and opportu-
nity for objection to it by the other, any
course 0 performance accepted or
acquiesced in without objection is relevant
to determine the meaning of the lease agree-
ment.

(2) The express terms of a lease agree-
ment and any course of performance, as well
as any course of dealing and usage of trade,
must be construed whenever reasonable as
consistent with each other; but if that con-
struction is unreasonable, express terms
control course of performance, course of per-
formance controls both course of dealing and
usage of trade, and course of dealing controls
usage of trade.
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(8) Subject to the provisions of ORS
72A.2080 on modification and waiver, course
of performance is relevant to show a waiver
or modification of any term inconsistent with
the course of performance. [1989 c.676 §16]

72A.2080 Modification, rescission and
waiver. (1) An agreement modifying a lease
contract needs no consideration to be bind-
ing.

(2) A signed lease agreement that ex-
cludes modification or rescission except by a
signed writing may not be otherwise modified
or rescinded, but, except as between mer-
chants, such a requirement on a form sup-
plied by a merchant must be separately
signed by the other party.

(3) Although an attempt at meodification
or rescission does not satisfy the require-
ments of subsection (2) of this section, it may
operate as a waiver.

(4) A party who has made a waiver af-
fecting an executory portion of a lease con-
tract may retract the waiver by reasonable
notification received by the other party that
strict performance will be required of any
term waived, unless the retraction would be
unjust in view of a material change of posi-
tion in reliance on the waiver. (1989 c.676 §17]

72A.2090 Lessee under finance lease
as beneficiary of supply contract. (1) The
benefit of the supplier's promises to the les-
sor under the supply contract and of all
warranties, whether express or implied, un-
der the supply contract, extends to the lessee
to the extent of the lessee’s leasehold inter-
est under a finance lease related to the sup-
ply contract, but subject to the terms of the
supply contract and all of the supplier's de-
fenses or claims arising therefrom.

(2) The extension of the benefit of the
supplier’s promises and warranties to the
lessee under subsection (1) of this section
does not:

(a) Modify the rights and obligations of
the parties to the supply contract, whether
arising therefrom or otherwise; or

(b) Impose any duty or liability under the
supply contract on the lessee.

(3) Any modification or rescission of the
supply contract by the supplier and the les-
sor is effective against the lessee unless,
prior to the modification or rescission, the
supplier has received notice that the lessee
has entered into a finance lease related to
the supply contract. If the supply contract is
modified or rescinded after the lessee enters
the finance lease, the lessee has a cause of
action against the lessor, and against the
supplier if the supplier has notice of the
lessee’s entering the finance lease when the
supply contract is modified or rescinded. The

lessee’s recovery from such action shall put
the lessee in as good a position as if the

modification or rescission had not occurred.
[1989 ¢.676 §18]

72A.2100 Express warranties. (1) Ex-
ress warranties by the lessor are created as
ollows:

(a) Any affirmation of fact or promise
made by the lessor to the lessee which re-
lates to the goods and becomes part of the
basis of the bargain creates an express war-
ranty that the goods will conform to the af-
firmation or promise.

(b) Any description of the goods which is
made part of the I?asis of the bargain creates
an express warranty that the goods will con-
form to the description.

(¢) Any sample or model that is made
part of the basis of the bargain creates an
sﬁaress warranty that the whole of the goods

ill conform to the sample or model.

(2) It is not necessary to the creation of
an express warranty that the lessor use
formal words, such as “warrant” or “guaran-
tee,” or that the lessor have a specific in-
tention to make a warranty, but an
affirmation merely of the value of the goods
or a statement purporting to be merely the
lessor’s opinion or commendation of the

%(]st does not create a warranty. [1989 c676
1

72A.2110 Warranties against interfer-
ence and against infringement; lessee’s
obligation against infringement. (1) There
is in a lease contract a warranty that for the
lease term no person holds a claim to or in-
terest in the goods that arose from an act or
omission of the lessor, other than a claim b
way of infringement or the like, which will
interfere with the lessee’s enjoyment of its
leasehold interest.

(2) Except in a finance lease there is in
a lease contract by a lessor who is a mer-
chant regularly dealing in goods of the kind
a warranty that the goods are delivered free
of the rightful claim of any person by way
of infringement or the like.

(3) A lessee who furnishes S{Jeciﬁcations
to a lessor or a supplier shall hold the lessor
and the su‘pplier harmless against any claim
by way of infringement or the like that
arises out of compliance with the specifica-
tions. [1989 c.676 §20)

72A.2120 Implied warranty of mer-
chantability. (1) Except in a finance lease,
a warranty that the goods will be
merchantable is implied in a lease contract
if the lessor is a merchant with respect to
goods of that kind.

(2) Goods to be merchantable must at
least:
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(a) Pass without objection in the trade
under the description in the lease agreement;

(b) In the case of fungible goods, be of
fair average quality within the description;

(c) Be fit for the ordinary purposes for
which goods of that type are used;

(d) Run, within the variation permitted
by the lease agreement, of even kind, qualil?'
and quantity within each unit and among all
units involved;

(e) Be adequately contained, packaged
and labeled as the lease agreement may re-
quire; and

_ (f) Conform to any promises or affirma-
tions of fact made on the container or label.

(3) Other implied warranties may arise

from course of dealing or usage of trade.
[1989 c.676 §21)

72A.2130 Implied warranty of fitness
for particular purpose. Except in a finance
lease, if the lessor at the time the lease con-
tract is made has reason to know of any
particular purpose for which the goods are
required and that the lessee is relying on the
lessor’s skill or judgment to select or furnish
suitable goods, there is in the lease contract
an implied warranty that the goods will be
fit for that purpose. (1989 c.676 §22]

72A.2140 Exclusion or modification of
warranties. (1) Words or conduct relevant
to the creation of an express warranty and
words or conduct tending to negate or limit
a warranty must be construed wherever rea-
sonable as consistent with each other; but,
subject to the provisions of ORS 72A.2020 on
parol or extrinsic evidence, negation or limi-
tation is inoperative to the extent that the
construction is unreasonable.

(2) Subject to subsection (3) of this sec-
tion, to exclude or modify the implied war-
ranty of merchantability or any part of it,
the 1 age must mention
“merchantab:'ﬁ'ty, be by a writing and be
conspicuous. Subject to subsection (3) of this
section, to exclude or modify any implied
warranty of fitness the exclusion must be by
a writing and be conspicuous. Language to
exclude all implied warranties of fitness is
sufficient if it is in writing, is conspicuous
and states, for example, “There is no war-
ranty that the goods will be fit for a partic-
ular purpose.”

(3) Notwithstanding subsection (2) of this
section, but subject to subsection (4) of this
section:

(a) Unless the circumstances indicate
otherwise, all implied warranties are ex-
cluded by the expressions “as is,” or “with
all faults,” or by other language that in
common understanding calls the ‘lessee’s at-
tention to the exclusion of warranties and

makes plain that there is no implied war-
ranty, if in writing and conspicuous;

(b) If the lessee before entering into the
lease contract has examined the goods or the
sample or model as fully as desired or has
refused to examine the goods, there is no
implied warranty with regard to defects that
an examination ought in the circumstances
to have revealed; and

(¢) An implied warranty may also be ex-
cluded or modified by. course of dealing,
course of performance or usage of trade.

(4) To exclude or modify a warranty
against interference or against infringement
as provided in ORS 72A.2110 or any part of
it, the language must be specific, be by a
writing, and be conspicuous, unless the cir-
cumstances, including course of performance,
course of dealing or usage of trade, give the
lessee reason to know that the goods are be-
ing leased subject to a claim or interest of
any person. (1989 c.676 §23]

72A.2150 Cumulation and conflict of
warranties express or implied. Warranties,
whether express or implied, must be con-
strued' as consistent with each other and as
cumulative, but if that construction is un-
reasonable, the intention of the parties de-
termines which warranty is dominant. In
ascertaining that intention, the following
rules apply:

(1) Exact or technical specifications dis-
place an inconsistent sample or model or
general language of description.

(2) A sample from an existing bulk dis-
places inconsistent general language of de-
scription.

(3) Express warranties dis;;llace inconsist-
ent implied warranties other than an implied

warranty of fitness for a particular ose.
[1989 c.676 §24] P purp

72A.2160 Third-party beneficiaries of
express and implied warranties. A war-
ranty to or for the benefit of a lessee under
this chapter, whether express or implied, ex-
tends to any natural person who 1s in the
family or household of the lessee or who is
a guest in the lessee’s home if it is reason-
able to expect that such person may use,
consume or be affected by the goods and who
is injured in person by breach of the war-
ranty. This section does not displace princi-
ples of law and equity that extend a
warranty to or for the benefit of a lessee to
other persons. The operation of this section
may not be excluded, modified or limited, but
an exclusion, modification or limitation of
the warranty, including any with respect to
rights and remedies, effective against the
lessee is also effective against any benefici-
g.zrs)]/ designated under this section. [1989 c.676
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72A.2170 Identification. Identification
of goods as goods to which a lease contract
refers may be made at any time and in any
manner explicitly agreed to by the parties. In
the absence of explicit agreement, identifica-
tion occurs:

(1) When the lease contract is made if
the lease contract is for a lease of goods that
are existing and identified;

(2) When the goods are shipped, marked
or otherwise designated by the lessor as
goods to which the lease contract refers, if
the lease contract is for a lease of goods that
are not existing and identified; or

(3) When the oun% are conceived, if the
lease contract is for a lease of unborn young
of animals. [1989 c.676 §26]

72A.2180 Insurance and proceeds. (1)
A lessee obtains an insurable interest when
existing goods are identified to the lease
contract even thm:igh the goods identified are
nonconforming and the lessee has an option
to reject them.

(2) If a lessee has an insurable interest
only by reason of the lessor’s identification
of the goods, the lessor, until default or
insolvency or notification to the lessee that
identification is final, may substitute other
goods for those identified.

(3) Notwithstanding a lessee’s insurable
interest under subsections (1) and (2) of this
section, the lessor retains an insurable in-
terest until an option to buy has been exer-
cised by the lessee and risk of loss has
passed to the lessee.

(4) Nothing in this section impairs any
insurable interest recognized under any
other statute or rule of law.

(5) The parties by agreement may deter-
mine that one or more parties have an obli-
gation to obtain and pay for insurance
covering the goods and by eement may
determine the beneficiary of the proceeds of
the insurance. [1989 c.676 §27

72A.2190 Risk of loss. (1) Except in the
case of a finance lease, risk of loss is re-
tained by the lessor and does not pass to the
lessee. In the case of a finance lease, risk of
loss passes to the lessee.

(2) Subject to the provisions of ORS
72A.2200 on the effect of default on risk of
loss, if risk of loss is to pass to the lessee
and the time of passage 18 not stated, the
following rules apply:

(a) If the lease contract requires or au-
thorizes the goods to be shipped by carrier,
and it does not require delivery at a partic-
ular destination, the risk of loss passes to
the lessee when the goods are duly delivered
to the carrier; but if it does require delivery

at a particular destination and the goods are
there duly tendered while in the possession
of the carrier, the risk of loss passes to the
lessee when the goods are there duly so
tendered as to enable the lessee to take de-
livery.

(b) If the goods are held by a bailee to
be delivered without being moved, the risk
of loss passes to the lessee on acknowledg-
ment by the bailee of the lessee’s right to
possession of the goods.

(c) In any case not described in para-
gralph (a) or (b) of this subsection, the risk
of loss passes to the lessee on the lessee’s
receipt of the goods if the lessor, or, in the
case of a finance lease, the supplier, is a
merchant, otherwise the risk passes to the
lessee on tender of delivery. [1989 c.676 §28]

72A.2200 Effect of default on risk of
loss. (1) Where risk of loss is to pass to the
lessee and the time of passage is not stated:

(a) If a tender or delivery of goods so
fails to conform to the lease contract as to
give a right of rejection, the risk of their loss
remains with the lessor or, in the case of a
finance lease, the supplier, until cure or ac-
ceptance.

(b) If the lessee ri%:ltﬁllly revokes ac-
ceptance, the lessee, to the extent of any de-
ficiency in the lessee’s effective insurance
coverage, may treat the risk of loss as having
remained with the lessor from the beginning.

(2) Whether or not risk of loss is to pass
to the lessee, if the lessee as to conforming
goods already identified to a lease contract
repudiates or is otherwise in default under
the lease contract, the lessor, or, in the case
of a finance lease, the supplier, to the extent
of any deficiency in the lessor’s or supplier’s
effective insurance coverage may treat the
risk of loss as resting on the lessee for a
commercially reasonable time. [1989 c.676 829]

72A.2210 Casualty to identified goods.
If a lease contract requires goods identified
when the lease contract is made, and the
foods suffer casualty without fault of the
essee, the lessor or the supplier before de-
livery, or the goods suffer casualty before
risk of loss passes to the lessee pursuant to
the lease agreement or ORS 72A.2190, then:

(1) If the loss is total, the lease contract
is avoided; and

(2) If the loss is partial or the goods have
so deteriorated as to no longer conform to
the lease contract, the lessee may neverthe-
less demand inspection and at the lessee’s
option either treat the lease contract as
avoided or, excegt in a finance lease, accept
the goods with due allowance from the rent
payable for the balance of the lease term for
the deterioration or the deficiency in quan-
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tity but without further right against the
lessor. (1989 c.676 §30]

EFFECT OF LEASE CONTRACT

72A.3010 Enforceability of lease con-
tract. Except as otherwise provided in this
chapter, a lease contract is effective and en-
forceable according to its terms between the
parties, against purchasers of the goods and
against creditors of the parties. (1989 c.676 §31]

72A.3020 Title to and possession of
goods. Except as otherwise provided in this
chapter, each provision of this chapter ap-
plies whether the lessor or a third party has
title to the goods, and whether the lessor,
the lessee or a third party has possession of
the goods, notwithstanding any statute or
rule of law that possession or the absence of
possession is fraudulent. [1989 c.676 §32]

72A.3030 Alienability of party’s inter-
est under lease contract or of lessor’s
residual interest in goods; delegation of
Kgrformance; assignment of rights. (1)

y interest of a party under a lease con-
tract and the lessor’s residual interest in the
goods may be transferred unless:

(a) The transfer is volunt and the
lease contract prohibits the transfer; or

(b) Excegt as provided in paragraph (b)
or (c) of subsection (3) of this section, the
transfer materially changes the duty of or
materially increases the gburden or risk im-
posed on the other party to the lease con-
tract, and within a reasonable time after
notice of the transfer the other party de-
mands that the transferee comply with sub-
section (2) of this section and tﬂe transferee
fails to comply.

(2) Within a reasonable time after de-
mand pursuant to paragraph (b) of subsection
(1) of this section, the transferee shall:

(a) Cure or provide adequate assurance
that the transferee will promptly cure any
default other than one arising from the
transfer;

(b) Compensate or provide adequate as-
surance that the transferee will promptly
compensate the other party to the lease con-
tract and any other person holding an inter-
est in the lease contract, except the party
whose interest is being transferred, for any
loss to that party resulting from the transfer;

(c) Provide adequate assurance of future
ducei performance under the lease contract;
an

(d) Assume the lease contract.

(3Xa) Demand pursuant to paragraph (b)
of subsection (1) of this section is without
prejudice to the other party’s rights against

the transferee and the party whose interest
is transferred.

(b) Paragraph (b) of subsection (1) of this
section shall not apply to:

(A) The creation of a security interest in
the interest of the lessor under the lease
contact or in the lessor’s residual interest in
the goods; or

(B) The exercise of rights as a secured
party pursuant to the security interest other
than a transfer of the interest of the lessor
under the lease contract or the lessor’s resi-
dual interest in the goods pursuant to ORS
79.5040 or 79.5050.

(c¢) Paragraph (b) of subsection (1) of this
section shall not affect the validity of a pro-
vision in a lease contract obligating the
lessee to keep the lessee’s interest in the
lease contract or goods free from liens or
encumbrances.

(4) An assignment of “the lease” or of
“all my rights under the lease” or an assign-
ment in similar general terms is a transfer
of rights, and unless the language or the
circumstances, as in an assignment for secu:
rity, indicate the contrary, the assignment is
a gelegation of duties by the assignor to the
assignee and acceptance by the assignee
constitutes a promise by the assignee to per-
form those duties. This promise is enforcea-
ble by either the assignor or the other party
to the lease contract.

(5) Unless otherwise agreed by the lessor
and the lessee, no delegation of performance
relieves the assignor as against the other
¥a.rt3' of any duty to perform or any liability
or default.

(6) A right to damages for default with
respect to the whole lease contract or a right
arising out of the assignor’s due performance
of the assignor’s entire obligation can be as-
signed despite agreement otherwise.

(7) To prohibit the transfer of an interest
of a party under a lease contract, the lan-
guage of prohibition must be specific, by a
writing, and conspicuous. [1989 c.676 §33]

72A.3040 Subsequent lease of goods by
lessor. (1) Subject to the provisions of ORS
72A.3030, a subsequent lessee from a lessor
of goods under an existing lease contract ob-
tains, to the extent of the leasehold interest
transferred, the leasehold interest in the
goods that the lessor had or had power to
transfer, and except as provided in sub-
section (2) of this section and ORS {72A.5270
(4), takes subject to the existing lease con-
tract. A lessor with voidable title has power
to transfer a good leasehold interest to a
good faith subsequent lessee for value, but
only to the extent set forth in the preceding
sentence. When goods have been delivere
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under a transaction of purchase the lessor
has that power even though:

(a) The lessor’s transferor was deceived
as to the identity of the lessor;

(b) The delivery was in exchange for a
check which is later dishonored;

(c) It was agreed that the transaction
was to be a “cash sale”; or

(d) The delivery was procured through
fraud punishable as larcenous under tie

criminal law.

(2) A subsequent lessee in the ordinary
course of business from a lessor who is a
merchant dealing in goods of that kind to
whom the %)ods were entrusted by the exist-
ing lessee before the interest of the subse-
quent lessee became enforceable against the
lessor obtains, to the extent of the leasehold
interest transferred, all of the lessor's and
the existing lessee’s rights to the goods, and
takes free of the existing lease contract.

(3) A subsequent lessee from the lessor
of goods that are subject to an existing lease
contract and are covered by a certificate of
title issued under a statute of this state or
of another jurisdiction takes no greater
rights than those provided both by this sec-

tion and by the certificate of title statute.
[1989 ¢.676 §32]’

72A.3050 Sale or sublease of goods b,
lessee. (1) Subject to the provisions of OR
72A.3030, a buyer or sublessee from the
lessee of goods under an existing lease con-
tract obtains, to the extent of the interest
transferred, the leasehold interest in the
goods that the lessee had or had power to
transfer, and except as provided in sub-
section (2) of this section and ORS 72A.5110
(4), takes subject to the existing lease con-
tract. A lessee with a voidable leasehold in-
terest has power to transfer a good leasehold
interest to a good faith buyer for value or a

ood faith sublessee for value, but only to

the extent set forth in the preceding sen-
tence. When goods have been delivered under
a transaction of lease the lessee has that
power even though:

(a) The lessor was deceived as to the
identity of the lessee;

(b) The delivery was in exchange for a
check which is later dishonored; or

(c) The delivery was procured throuih
fraud punishable as larcenous under the
criminal law.

(2) A buyer in the ordinaxz course of
business or a sublessee in the ordinary
course of business from a lessee who is a
merchant dealing in goods of that kind to
whom the goods were entrusted by the lessor
obtains, to the extent of the interest trans-
ferred, all of the lessor’s and lessee’s rights

to the goods, and takes free of the existing
lease contract.

(3) A buyer or sublessee from the lessee
of goods that are subject to an existing lease
contract and are covered by a certificate of
title issued under a statute of this state or
of another jurisdiction takes no greater

rights than those provided both by this sec-
tion and by the certificate of title statute.
[1989 ¢.676 §35]

72A.3060 Priority of certain liens aris-
ingull)y operation of law. If a person in the
ordinary course of the person’s business fur-
nishes services or materials with respect to
goods subject to a lease contract, a lien upon
those goods in the possession of that person
given by statute or rule of law for those ma-
terials or services takes griority over any
interest of the lessor or lessee under the
lease contract or this chapter unless the lien
is created by statute and the statute provides
otherwise or unless the lien is created by
rule of law and the rule of law provides oth-
erwise. [1989 c.676 §36]

72A.3070 Priority of liens arising by
attachment or levy on, security interests
in, and other claims to goods. (1) Except
as otherwise provided in ORS 72A.3060, a
creditor of a lessee takes subject to the lease
contract.

(2) Except as otherwise provided in sub-
sections (3) and (4) of this section and in
ORS 72A.3060 and 72A.3080, a creditor of a
lessor takes subject to the lease contract:

(a) Unless the creditor holds a lien that
attached to the goods before the lease con-
tract became enforceable; or

(b) Unless the creditor holds a security
interest in the goods that under ORS chapter
79 would have priority over any other secu-
rity interest in the oggods perfected by a fil-
ing covering the go and made at the time
the lease contract became enforceable,
whether or not any other security interest
existed.

(3) A lessee in the ordinary course of
business takes the leasehold interest free of
a security interest in the goods created by
the lessor even though the security interest
is perfected and the lessee knows of its ex-
istence.

(4) A lessee other than a lessee in the
ordinary course of business takes the
leasehold interest free of a security interest
to the extent that it secures future advances
made after the secured party acquires know-
ledge of the lease or more than 45 days after
the lease contract becomes enforceable,
whichever occurs first, unless the future ad-
vances are made pursuant to a commitment
entered into without knowledge of the lease

8-51



72A.3080

COMMERCIAL TRANSACTIONS

and before the expiration of the 45-day pe-
riod. [1989 ¢.676 §37)

72A.3080 Special rights of creditors. (1)
A creditor of a lessor in possession of goods
subject to a lease contract may treat the
lease contract as void if as against the cred-
itor retention of possession by the lessor is
fraudulent under any statute or rule of law,
but retention of possession in good faith and
current course of trade by the lessor for a
commercially reasonable time after the lease
i:on:ract becomes enforceable is not fraudu-
ent.

. (2) Nothing in this chapter impairs the
rights of creditors of a lessor if the lease
contract:

(a) Becomes enforceable, not in current
course of trade but in satisfaction of or as
security for a preexisting claim for money,
security or the like; and

(b) Is made under circumstances which
under any statute or rule of law apart from
this chapter would constitute the transaction
a fraudulent transfer or voidable preference.

(3) A creditor of a seller may treat a sale
or an identification of goods to a contract for
sale as void if as against the creditor re-
tention of possession by the seller is fraudu-
lent under any statute or rule of law, but
retention of possession of the goods pursuant
to a lease contract entered into by the seller
as lessee and the buyer as lessor in con-
nection with the sale or identification of the
§oods is not fraudulent if the buyer bought
or value and in good faith. (1989 c.676 §38]

72A.3090 Lessor's and lessee’'s rights
when goods become fixtures. (1) As used
in this section:

(a) Goods are “fixtures” when they be-
come so related to particular real estate that
lan interest in them arises under real estate
aw;

(b) A “fixture filing” is the filing, in the
office where a mortgage on the real estate
would be filed or recorded, of a financing
statement concerning goods that are or are
to become fixtures and conforming to the re-
quirements of ORS 79.4020 (5);

(c) A lease is a “purchase money lease”
unless the lessee has possession or use of the
goods or the right to possession or use of the
ggtl)ds before the lease agreement is enforce-
able;

(d) A mortgage is a “construction mort-
gage” to the extent it secures an obligation
incurred for the construction of an improve-
ment on land including the acquisition cost
of the land, if the recorded writing so indi-
cates; and

(e) “Encumbrance” includes real estate
mortgages and other liens on real estate and

all other rights in real estate that are' not
ownership interests.

(2) Under this chapter a lease may be of
goods that are fixtures or may continue in
goods that become fixtures, but no lease ex-.
ists under this chapter of ordinary building
matl;erigls incorporated into an improvement
on land.

(3) This chapter does not prevent cre-
ation of a lease of fixtures pursuant to real
estate law.

(4) The perfected interest of a lessor of
fixtures has priority over a conflicting inter-
est of an encumbrancer or owner of the real
estate if: :

(a) The lease is a purchase money lease,
the conflicting interest of the encumbrancer
or owner arises before the goods become’ fix-
tures, the interest of the lessor is perfected
by a fixture filing before the goods become
fixtures or within 10 days thereafter, and the
lessee has an interest of record in the real
estate or is in possession of the real estate;
or

(b) The interest of the lessor is perfected
by a fixture filing before the interest of the
encumbrancer or owner is of record, the les-
sor’s interest has priority over any conflict-
ing interest of a predecessor in title of the
encumbrancer or owner, and the lessee has
an interest of record in the real estate or is
in possession of the real estate.

(5) The interest of a lessor of fixtures,
whether or not perfected, has priority over
the conflicting interest of an encumbrancer
or owner of the real estate if:

(a) The fixtures are readily remiovable
factory or office machines, readily removable
equipment that is not prima.rii'y used or
leased for use in the operation of the real
estate, or readily removable replacements of
domestic appliances that are goods subject to
a consumer lease, and before the goods be-
gcfme fixtures the lease contract is enforcea-

e; :

(b) The conflicting interest is a lien on

the real estate obtained by legal or equitable
roceedings after the lease contract is en-
orceable;

(c) The encumbrancer or owner has con-
sented in writing to the lease or has dis-
claimed an interest in the goods as fixtures;
or

(d) The lessee has a right to remove the
%gods as against the encumbrancer or owner.

the lessee’s right to remove terminates,
the priority of the interest of the lessor con-
tinues for a reasonable time.

(6) Notwithstanding paliagraph (a) of sub-
section (4) of this section but otherwise sub-
ject to subsections (4) and (5) of this section,
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the interest of a lessor of fixtures is subordi-
nate to the conflicting interest of an
encumbrancer of the real estate under a
construction mortgage recorded before the
oods become fixtures if the goods become
es before the completion of the con-
struction. To the extent given to refinance a
construction mortgage, the conflicting inter-
est of an encumbrancer of the real estate
under a mortgaie has this priority to the
same extent as the encumbrancer of the real
estate under the construction mortgage.

(7) In cases not within subsections (1) to
(6) of this section, priority between the in-
terest of a lessor of fixtures and the con-
flicting interest of an encumbrancer or
owner of the real estate who is not the lessee
is determined by the priority rules governing
conflicting interests in real estate.

(8) If the interest of a lessor has priority
over all conflicting interests of all ownmers
and encumbrancers of the real estate, the
lessor or the lessee may on default, expira-
tion, termination or cancellation of the lease
agreement by the other party, but subject to
the provisions of the lease agreement and
this chapter, or if necess to enforce the
lessor’s or lessee’s other rights and remedies
under this chapter, remove the goods from
the real estate, free and clear of all conflict-
ing interests of owners and
encumbrancers of the real estate, but the
lessor or lessee must reimburse any
encumbrancer or owner of the real estate
who is not the lessee and who has not oth-
erwise eed for the cost of repair of any
physical injury, but not for any diminution
in value of the real estate caused by the ab-
sence of the goods removed or by any neces-
sity of replacing them. A person entitled to
reimbursement may refuse permission to re-
move until the party seeking removal gives
adequate security for the performance of this
obligation.

(9) Even though the lease agreement does
not create a security interest, the interest of
a lessor of fixtures 1s perfected by filing a fi-
nancing statement as a fixture filing for
leased goods that are or are to become fix-
tures in accordance with the relevant pro-
visions of ORS chapter 79. [1989 c.676 §39]

72A.3100 Lessor's and lessee’s rights
when goods me accessions. (1) Goods
are “accessions” when they are installed in
or affixed to other goods.

(2) The interest of a lessor or a lessee
under a lease contract entered into before
the goods became accessions is superior to
all interests in the whole except as stated in
subsection (4) of this section.

(3) The interest of a lessor or a lessee
under a lease contract entered into at the

time or after the goods became accessions is
superior to all subsequently acquired inter-
ests in the whole except as stated in sub-
gection (4) of this section but is subordinate
to interests in the whole existing at the time
the lease contract was made unless the
holders of such interests in the whole have
in writing consented to the lease or dis-
claimed an interest in the goods as part of
the whole.

(4) The interest of a lessor or a lessee
under a lease contract described in sub-
section (2) or (3) of this section is subordi-
nate to the interest of:

(a) A buyer in the ordinary course of
business or a lessee in the ordinary course
of business of any interest in the whole ac-
quired after the goods became accessions; or

(b) A creditor with a security interest in
the whole perfected before the lease contract
was made to the extent that the creditor
makes subsequent advances without know-
ledge of the lease contract.

(5) When under subsections (2) or (3) and
(4) of this section, a lessor or a lessee of ac-
cessions holds an interest that is superior to
all interests in the whole, the lessor or the
lessee may on default, expiration, termi-
nation or cancellation of the lease contract
by the other garty but subject to the pro-
visions of the lease contract and this chap-
ter, or if necessary to enforce the lessor’s or
lessee’s other rights and remedies under this
chapter, remove the goods from the whole,
free and clear of all interests in the whole,
but the lessor or lessee must reimburse any
holder of an interest in the whole who is not
the lessee and who has not otherwise agreed
for the cost of repair of any physical injury
but not for an‘y; iminution in value of the
whole caused by the absence of the goods
removed or by any necessity for replacing
them. A person entitled to reimbursement
may refuse permission to remove until the
party seeking removal gives adequate secu-
ri% for the performance of this obligation.
(1 ¢.676 §40]

PERFORMANCE OF LEASE
CONTRACT: REPUDIATED,
SUBSTITUTED AND EXCUSED

72A.4010 Insecurity: Adequate assur-
ance of performance. (1) A lease contract
imposes an obligation on each party that the
other’s expectation of receiving due perform-
ance will not be impaired.

(2) If reasonable grounds for insecurity
arise with respect to the performance of ei-
ther party, the insecure party may demand
in writing adequate assurance of due per-
formance. Until the insecure party receives
that assurance, if commercially reasonable,
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the insecure party may suspend any ier-
formance for which the insecure party has
not already received the agreed return.

(3) A repudiation of the lease contract
occurs if assurance of due performance ade-
quate under the circumstances of the partic-
ular case is not provided to the insecure
gartg within a reasonable time, not to exceed

0 days after receipt of a demand by the
other party.

(4) Between merchants, the reasonable-
ness of §rounds for insecurity and the ade-
guacy of any assurance offered must be

etermined according to commercial stand-

(5) Acceptance of any nonconforming de-
livery or payment does not prejudice the
aggrieved party’s right to demand adequate

?‘tsl?urance of future performance. [1989 c.676

72A.4020 Anticipatory repudiation. If
either party repudiates a lease contract with
respect to a performance not yet due under
the lease contract, the loss of which per-
formance will substantially impair the value
of the lease contract to the other, the
aggrieved party may:

(1) For a commercially reasonable time,
await retraction of repudiation and perform-
ance by the repudiating party;

(2) Make demand pursuant to ORS
72A.4010 and await assurance of future per-
formance adequate under the circumstances
of the particular case; or

(3) Resort to any right or remedy upon
dﬁfauét underththe hl:ﬁse contra::lt or thh;':
chapter, even though the aggrieved party
notl%ed the repudiating that the
aggrieved party would await the repudiating
party’s performance and assurance and has
urged retraction. In addition, whether or not
the aggrieved party is pursuing one of the
foregoing remedies, the aggrieved party may
suspend performance or, if the aggrieved
party is the lessor, proceed in accordance
with the provisions of ORS 72A.5240 on the
lessor’s right to identify goods to the lease
contract notwithstanding default or to sal-
vage unfinished goods. [1989 c.676 §42]

72A4030 Retraction of anticipatory

repudiation. (1) Until the r:gudia ing par-
ty’s next performance is due, the repudiating

party can retract the repudiation unless,
since the repudiation, the aggrieved party
has canceled the lease contract or materially
changed the aggrieved party’s position or
otherwise indicated that the aggrieved party
considers the repudiation final.

(2) Retraction may be by any method that
clearly indicates to the aggrieved party that
the repudiating party intends to perform un-

der the lease contract and includes any as-
surance demanded under ORS 72A.4010.

(3) Retraction reinstates a repudiatin,
sarty's rights under a lease contract wit
ue excuse and allowance to the aggrieved
arty for any delay occasioned by the repu-
iation. (1989 c.676 §43]

72A.4040 Substituted performance. (1)
If without fault of the lessee, the lessor and
the Sltlﬁglier, the agreed berthing, loading or
unloading facilities fail or the agreed type of
carrier becomes unavailable or the agreed
manner of delivery otherwise becomes com-
mercially impracticable, but a commercially
reasonable substitute is available, the substi-
tute gerformance must be tendered and ac-
cepted.

(2) If the agreed means or manner of
payment fails because of domestic or foreign
governmental regulation:

(a) The lessor may withhold or is de-
livery or cause the sx:gplier to withhold or
stop delivery unless the lessee provides a
means or manner of payment that is com-
mercially a substantial equivalent; and

(b) If delivery has already been taken,
pagment by the means or in the manner pro-
vided by the regulation discharges the
lessee’s obligation unless the regulation is
d(i;ggr&tl]inatory, oppressive or predatory. [1989
C

72A.4050 Excused performance. Sub-
ject to ORS 72A.4040 on substituted per-
formance, the following rules apply:

(1) Delay in delivery or nondelivery in
whole or in part by a lessor or a supplier
who complies with subsections (2) and (3) of
this section is not a default under the lease
contract if performance as agreed has been
made impracticable by the occurrence of a
contingency the nonoccurrence of which was
a basic assumption on which the lease con-
tract was made or by compliance in good
faith with any applicable foreign or domestic
governmental regulation or order, whether
or not the regulation or order later proves to
be invalid.

(2) If the causes mentioned in subsection
(1) of this section affect only part of the les-
sor's or the supplier’s capacity to perform,
the lessor or supplier shall allocate pro-
duction and deliveries among the lessor’s or
supplier's customers but at the lessor’s or
supplier’'s option may include regular cus-
tomers not then under contract for sale or
lease as well as the lessor or supplier’s own
requirements for further manufacture. The
lessor or supplier may so allocate in any
manner that is fair and reasonable.

(3) The lessor seasonably shall notify the
lessee and in the case of a finance lease the
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supplier seasonably shall notify the lessor
and the lessee, if known, that there will be
delay or nondelivery and, if allocation is re-
quired under subsection (2) of this section,
of the estimated quota thus made available
for the lessee. (1989 c.676 §45)

72A.4060 Procedure on excused per-
formance. (1) If the lessee receives notifica-
tion of a material or indefinite delay or an
allocation justified under ORS 72A.4050, the
lessee may by written notification to the les-
sor as to z;rllly goods involved, and with re-
spect to of the goods if under an
installment lease contract the value of the
whole lease contract is substantially im-
paired as provided under ORS 72A.5100:

(a) Terminate the lease contract under
ORS 72A.5050; or

(b) Except in a finance lease, modify the
lease contract by accepting the available
g_uota in substitution, with due allowance

om the rent payable for the balance of the
lease term for the deficiency but without
further right against the lessor.

(2) If, after receipt of a notification from
the lessor under ORS 72A.4050, the lessee
fails so to modify the lease agreement within
a reasonable time not exceeding 30 days, the
lease contract lapses with respect to any de-
liveries affected. [1989 c.676 §46]

72A.4070 Irrevocable promises: Fi-
nance leases. (1) In the case of a finance
lease that is not a consumer lease the
lessee’s promises under the lease contract
become irrevocable and independent upon
the lessee’s acceptance of the goods.

(2) A promise that has become irrev-
ocable and independent under subsection (1)
of this section:

(a) Is effective and enforceable between
the parties, and by or against third parties
including assignees of the parties; and

(b) Is not subject to cancellation, termi-
nation, modification, repudiation, excuse or
substitution without the consent of the party
to whom the promise runs.

(3) This section shall not affect the va-
lidity under any other law of a covenant in
any lease contract making the lessee’s prom-
ises irrevocable and independent upon the
lessee’s acceptance of the goods. [1989 c.676 §47]

DEFAULT

72A.5010 Default: Procedure. (1)
Whether the lessor or the lessee is in default
under a lease contract is determined by the
lease agreement and this chapter.

(2) If the lessor or the lessee is in default
under the lease contract, the party seeking
enforcement has rights and remedies as pro-

vided in this chapter and, except as limited
by this chapter, as provided in the lease
agreement.

(3) If the lessor or the lessee is in default
under the lease contract, the party seeking
enforcement may reduce the party’s claim to
judgment, or otherwise en&rce the lease
contract by self-help or any available judicial
procedure or nonjudicial procedure, includ-
ing administrative proceeding, arbitration, or
the like, in accordance with this chapter.

(4) Except as otherwise provided in this
chapter or the lease agreement, the rights
and remedies referred to in subsections (2)
and (8) of this section are cumulative.

(5) If the lease agreement covers both
real property and goods, the p seekin
enforcement may proceed under OR
72A.5010 to 72A.5310 as to the goods, or un-
der other applicable law as to both the real
property and the goods in accordance with
the party’s rights and remedies in respect of
the real property, in which case ORS
g4283°s.5010 to 72A.5310 do not apply. (1989 c.676

72A.5020 Notice after default. Except
as otherwise provided in this chapter or the
lease agreement, the lessor or lessee in de-
fault under the lease contract is not entitled
to notice of default or notice of enforcement

from the other party to the lease agreement.
(1989 c.676 §49] P &t

72A.5030 Modification or impairment
of rights and remedies. (1) Except as oth-
erwise provided in this chapter, the lease
agreement may include rights and remedies
for default in addition to or in substitution
for those provided in this chapter and may
limit or alter the measure of damages recov-
erable under this chapter.

(2) Resort to a remedy provided under
this chapter or in the lease agreement is op-
tional unless the remedy is expressly agreed
to be exclusive. If circumstances cause an
exclusive or limited remedy to fail of its es-
sential purpose, or provision for an exclusive
remedy is unconscionable, remedy may be
had as provided in this chapter.

(3) Consequential damages may be liqui-
dated under ORS 72A.5040, or may otherwise
be limited, altered or excluded unless the
limitation, alteration or exclusion is
unconscionable. Limitation of consequential
damages for injury to the person in the case
of consumer goods 1is prima facie
unconscionable but limitation of damages
where the loss is commercial is not.

(4) Rights and remedies on default by the
lessor or the lessee with respect to any obli-
gation or promise collateral or ancillary to
the lease contract are not impaired by this
chapter. [1989 c.676 §50]
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72A.5040 Liquidation of damages. (1)
Damages payable by either party for default,
or any other act or omission, including
indemnity for loss or diminution of antic-
ipated tax benefits or loss or damage to the
lessor’s residual interest, may be liquidated
in the lease agreement but only at an
amount or by a formula that is reasonable in
light of the then anticipated harm caused by
the default or other act or omission. A pro-
vision in the lease agreement which states
that damages in the event of the lessee’s de-
fault and the lessor’s sale of the goods in-
clude, in addition to costs payable to third
parties, any past due amounts plus the sum
of the present value of future rentals, the
lessor’s costs of enforcing the lease, the les-
sor’s reasonably predictable residual at expi-
ration, reasonable compensation for any loss
of tax benefits, or an equivalent amount, and
any other damages suffered or to be suffered
by the lessor because of the lessee’s default,
less the net proceeds of sale, is reasonable.

(2) If the lease agreement provides for
liquidation of damages, and such provision
does not comply with subsection (1) of this
section, or such provision is an exclusive or
limited remedy that circumstances cause to
fail of its essential purpose, remedy may be
had as provided in tﬁjs chapter.

(3) If the lessor justifiably withholds or
stops delivery of goods because of the
lessee’s default or insolvency under ORS
T2A.5250 or 72A.5260, the lessee is entitled
to restitution of any amount by which the
sum of the lessee’s payments exceeds:

(a) The amount to which the lessor is
entitled by virtue of terms liquidating the
lessor’'s damages in accordance with sub-
section (1) of this section; or

(b) In the absence of those terms, 20 per-
cent of the then present value of the total
rent the lessee was obligated to pay for the
balance of the lease term, or, in the case of
a consumer lease, the lesser of such amount
or $500.

(4) A lessee’s right to restitution under
subsection (3) of this section is subject to
offset to the extent the lessor establishes:

(a) A right to recover damages under the
provisions of this chapter other than sub-
section (1) of this section; and

(b) The amount or value of any benefits
received by the lessee directly or indirectly
by reason of the lease contract. [1989 c.676 §51]

72A.5050 Cancellation and termination
and effect of cancellation, termination,
rescission or fraud on rights and reme-
dies. (1) On cancellation of the lease con-
tract, all obligations that are still executory
on both sides are discharged, but any right
based on prior default or performance sur-

vives, and the canceling ?arty also retains
any remedy for default of the whole lease
contract or any unperformed balance.

(2) On termination of the lease contract,
all obligations that are still executory on
both sides are discharged but any right based
on prior default or performance survives.

(3) Unless the contrary intention clearly
appears, expressions of “cancellation,”
“rescission” or the like of the lease contract
may not be construed. as a .renunciation or
discharge of any claim in damages for an
antecedent default.

(4) Rights and remedies for material mis-
representation or fraud include all rights and
;eﬁedies available under this-chapter for de-
ault.

(5) Neither rescission nor a claim for
rescission of the lease contract nor rejection
or return of the goods may bar or be consid-
ered inconsistent with a claim for damages
or other right or remedy. [1989 c.676 §52]

72A.5060 Statute of limitations. (1) An
action for default under a lease contract, in-
cludin% breach of warranty or indemnity,
must be commenced within four I\;ears after
the cause of action accrued. By the original
lease contract the parties may reduce the
period of limitation to not less than two
years.

(2) A cause of action for default accrues
when the act or omission on which the de-
fault or breach of warranty is based is or
should have been discovered by the aggrieved
party, or when the default occurs, whichever
1s later. A cause of action for indemnity ac-
crues when the act or omission on which the
claim for indemnity is based is or should
have been discovered by the indemnified
party, whichever is later.

(3) If an action commenced within the
time limited by subsection (1) of this section
is so terminated as to leave available a rem-
edy by another action for the same default
or breach of warranty or indemnity, the
other action may be commenced after the
expiration of the time limited and within six
months after the termination of the first
action unless the termination resulted from
voluntary discontinuance or from dismissal
for failure or neglect to prosecute.

(4) This section does not alter the law on
tolling of the statute of limitations nor does
it apply to causes of action that have ac-

crued before this chapter becomes effective.
[1989 c.676 §53]

72A.5070 Proof of market rent: Time
and place. (1) Damages based on market
rent under ORS 72A.5190 or 72A.5280 are
determined according to the rent for the use
of the goods concerned for a lease term
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identical to the remaining lease term of the
original lease agreement and prevailing at
the time of the default.

(2) If evidence of rent for the use of the
goods concerned for a lease term identical to
the remaining lease term of the original
lease agreement and prevailing at the times
or places described in this chapter is not
readily available, the rent prevailing within
any reasonable time before or after the time
described or at any other place or for a dif-
ferent lease term which in commercial judg-
ment or under usage of trade would serve as
a reasonable substitute for the one described
may be used, making any proper allowance
for the difference, including the cost of
tlianSporting the goods to or from the other
place.

(3) Evidence of a relevant rent prevailing
at a time or place or for a lease term other
than the one described in this chapter of-
fered by one party is not admissible unless
and until one party has given the other party
notice the court finds sufficient to prevent
unfair surprise.

(4) If the revailing rent or value of any
goods regularly leased in any established
market is in issue, reports in official publi-
cations, trade journals, newspapers or peri-
odicals of general circulation published as
the reports of that market are admissible in
evidence. The circumstances of the prepara-
tion of the report may be shown to affect its
weight but not its admissibility. (1989 ¢.676 §54]

72A.5080 Lessee’'s remedies. (1) If a
lessor fails to deliver the goods in conformity
to the lease contract as provided in ORS
72A.5090 or repudiates the lease contract as
provided in ORS 72A.4020, or a lessee
rightfully rejects the h%oods as provided in
ORS 72A.5090 or 3;18 ifiably revokes accept-
ance of the goods as provided in
72A.5170, then with respect to any goods in-
volved, and with respect to all ofy tie goods
if under an ins ent lease contract the
value of the whole lease contract is substan-
tiallY impaired as grovided in ORS 72A.5100,
the lessor is in default under the lease con-
tract and the lessee may:

(a) Cancel the lease contract under ORS
72A.5050;

(b) Recover so much of the rent and se-
curity as has been paid, but in the case of
an installment lease contract the recovery is
that which is just under the circumstances;
or

(c) Cover and recover damages as to all
goods affected whether or not they have been
1dentified to the lease contract under ORS
72A.5180 and 72A.5200, or recover damages
for nondelivery under ORS 72A.5190 and
72A.5200.

(2) If a lessor fails to deliver the goods in
conformity to the lease contract or repudi-
ates the lease contract, the lessee may also:

(a) If the goods have been identified, re-
cover them under ORS 72A,5220; or

(b) In a proper case, obtain specific
formance or replevy the goods under
72A.5210.

(3) If a lessor is otherwise in default un-
der a lease contract, the lessee may exercise
the rights and remedies provided in the lease
contract and this chapter.

(4) If a lessor has breached a warranty,
whether express or implied, the lessee may
recover damages under ORS 72A.5190.

(5) On rightful rejection or justifiable re-
vocation of acceptance, a lessee has a secu-
rity interest in goods in the lessee’s
possession or control for any rent and secu-
rity that has been paid and any expenses
reasonably incurred in their inspection, re-
ceipt, transportation, care and custody and
may hold those goods and dispose of them in
good faith and in a commercially reasonable
manner, subject to the provisions of ORS
72A.5260.

(6) Subject to the provisions of ORS
72A.4070, a lessee, on notifying the lessor of
the lessee’s intention to do so, may deduct
all or any part of the damages resulting from
any default under the lease contract from
any part of the rent still due under the same
lease contract. [1989 c676 §55)

72A.5090 Lessee’s rights on improper
delivery; rightful rejection. (1) Subject to
the provisions of ORS 72A.5100 on default in
installment lease contracts, if the goods or
the tender or delivery fail in any respect to
conform to the lease contract, the lessee may
reject or accept the goods or accegt any
commercial unit or units and reject the rest
of the goods.

(2) Rejection of goods is ineffective un-
less it is within a reasonable time after
tender or delivery of the goods and the lessee
seasonably notifies the lessor. [1989 c.676 §56)

72A.5100 Installment lease contracts:
Rejection and default. (1) Under an install-
ment lease contract a lessee may reject any
delivery that is nonconforming if the non-
conformity substantially impairs the value of
that delivery and cannot be cured or the
nonconformity is a defect in the required
documents. However, if the nonconformity
does not fall within subsection (2) of this
section and the lessor or the supplier gives
adequate assurance of its cure, the lessee
must accept that delivery.

(2) Whenever nonconformity or default
with respect to one or more deliveries sub-
stantially impairs the value of the install-

er-

RS
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ment lease contract as a whole there is a
default with respect to the whole. However,
the aggrieved party reinstates the install-
ment lease contract as a whole if the
aggrieved garty accepts a nonconforming de-
livery without seasonably notifyinﬁ of can-
cellation or brings an action with respect
only to past deliveries or demands perform-
ance as to future deliveries. [1989 c.676 §57)

72A.5110 Merchant lessee’s duties as
to rightfully rejected goods. (1) Subject to
any security interest of a lessee under ORS
72A.5080, if a lessor or a supplier has no
agent or place of business at the market of
rejection, a merchant lessee, after rejection
of goods in possession or control of the mer-
chant lessee, shall follow any reasonable in-
structions received from the lessor or the
supplier with respect to the goods. In the
absence of those instructions, a merchant
lessee shall make reasonable efforts to sell,
lease or otherwise dispose of the goods for
the lessor’s account if they threaten to de-
cline in value speedily. Instructions are not
reasonable if on demand indemnity for ex-
penses is not forthcoming.

(2) If a merchant lessee or any other
lessee disposes of goods, the lessee is entitled
to reimbursement either from the lessor or
the supplier or out of the proceeds for rea-
sonable expenses of caring for and disposing
of the goods and, if the expenses include no
disposition commission, to such commission
as 1s usual in the trade, or if there is none,
to a reasonable sum not exceeding 10 percent
of the gross proceeds.

(3) In complying with this section or ORS
72A.5120, the lessee is held only to good
faith. Good faith conduct as described in this
section is neither acceptance or conversion
nor the basis of an action for damages.

(4) A purchaser who purchases in good
faith from a lessee pursuant to this section
or ORS 72A.5120 takes the goods free of any
rights of the lessor and the supplier even
though the lessee fails to comply with one

or more of the requirements of this chapter.
[1989 c.676 §58]

72A.56120 Lessee’'s duties as to
riﬁhtfu]ly rejected goods. (1) Except as
otherwise provided in ORS 72A.5110 with re-
spect to goods that threaten to decline in
value speedily and subject to any security
interest of a lessee under ORS 72A.5080:

(a) The lessee, after rejection of goods in
the lessee’s possession, shall hold them with
reasonable care at the lessor’s or the suppli-
er's disposition for a reasonable time r
the lessee’s seasonable notification of re-
jection; and

(b) If the lessor or the supplier gives no
instructions within a reasona%ﬁe time after

notification of rejection, the lessee may store
the rejected goods for the lessor’s or the
supplier’s account or ship them to the lessor
or the supplier or dispose of them for the
lessor’'s or the supplier's account with re-
imbursement in the manner provided in ORS
72A.5110.

(2) If the lessee complies with subsection
(1) of this section, the lessee has no further
obligations with regard to goods rightfully
rejected.

(3) Action by the lessee pursuant to sub-
section (1) of this section is not acceptance
or conversion. [1989 c.676 §59]

72A.5130 Cure by lessor of improper
tender or delivery; replacement. (1) If any
tender or delivery by the lessor or the sup-
plier is rejected because it is nonconforming
and the time for performance has not yet
expired, the lessor or the supglier may
seasonably notify the lessee of the lessor’s or
the supplier’s intention to cure and may then
make a conforming delivery within the time
provided in the lease contract.

(2) If the lessee rejects a nonconformin,
tender that the lessor or the supplier ha
reasonable grounds to believe would be ac-
ceptable with or without money allowance,
the lessor or the supplier may have a further
reasonable time to substitute a conforming
tender if the lessor or the supplier
seasonably notifies the lessee. [1989 ¢.676 §60]

72A.56140 Waiver of lessee’s objections.
(1) In rejecting goods, a lessee’s failure to
state a particular defect that is ascertainable
by reasonable inspection precludes the lessee
from relying on the defect to justify rejection
or to establish default:

(a) If, stated seasonably, the lessor or the
supplier could have cured it under ORS
7T2A.5130; or

(b) Between merchants if the lessor or
the supplier after rejection has made a re-
quest, 1n writing, for a full and final written
statement of defects on which the lessee
proposes to rely.

(2) A lessee’s failure to reserve rights
when paying rent or other consideration
against documents precludes recovery of the
payment for defects apparent on the face of
the documents. [1989 c.676 §61]

72A.5150 Acceptance of goods. (1) Ac-
ceptance of goods occurs after the lessee has
had a reasonable opportunity to inspect the
goods and:

(a) The lessee signifies or acts with re-
spect to the goods in a manner that signifies
to the lessor or the supplier that the goods
are conforming or that the lessee will take
or retain them in spite of their nonconform-
ity; or
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(b) The lessee fails to make an effective
rejection of the goods under ORS. 72A.5090.

(2) Acceptance of a part of any commer-
cial unit is acceptance of that entire unit.
{1989 c.676 §62]

72A.5160 Effect of acceptance of
ﬁgﬂfz; notice of default; burden of estab-

i default after acceptance; notice
of claim or litigation to person
answerable over. (1) A lessee must pay rent
for any goods accepted in accordance with
the lease contract, with due allowance for
goods rightfully rejected or not delivered.

(2) A lessee’s acceptance of goods pre-
cludes rejection of the goods accepted. In the
case of a finance lease, if made with know-
ledge of a nonconformity, acceptance cannot
be revoked because of it. In any other case,
if made with knowledge of a nonconformity,
acceptance cannot be revoked because of it
unless the acceptance was on the reasonable
assumption that the nonconformity would be
seasonably cured. Acceptance does not of it-
self impair any other remedy provided by this
chapter or the lease agreement for noncon-
formity.

(3) If a tender has been accepted:

(a) Within a reasonable time after the
lessee discovers or should have discovered
any default, the lessee shall notify the lessor
a(xild the supplier, or be barred from any rem-
edy;

(b) Except in the case of a consumer
lease, within a reasonable time after the
lessee receives notice of litigation for in-
fringement or the like, the lessee shall notify
the lessor or be barred from any remedy over
for liability established by the litigation; and

(c) The burden is on the lessee to estab-
lish any default.

(4) If a lessee is sued for breach of a
warranty or other obligation for which a
lessor or a supplier is answerable over:

(a) The lessee may give the lessor or the
supplier written notice of the litigation. If
the notice states that the lessor or the sup-

lier may come in and defend and that if the
essor or the supplier does not do so the les-
sor or suﬁplier will be bound in any action
against the lessor or supplier by the lessee
by any determination of fact common to the
two litigations, then unless the lessor or the
supplier after seasonable receipt of the no-
tice does come in and defend, the lessor or
supplier is so bound. :

(b) The lessor or the supplier may de-
mand in writing that the lessee turn over
control of the litigation including settlement
if the claim is one for infringement or the
like or else be barred from any remedy over.

If the demand states that the lessor or the
supplier agrees to bear all expense and to
satisfy any adverse judgment, then unless the
lessee after seasonable receipt of the demand
does turn over control the lessee is so
barred.

(5) The provisions of subsections (3) and
(4) of this section apply to any obligation of
a lessee to hold the lessor or the supplier
harmless afainst. infringement or the like.
[1989 ¢.676 §63

72A.5170 Revocation of acceptance of
goods. (1) A lessee may revoke acceptance
of a lot or commercial unit whose noncon-
formity substantially impairs its value to the
lessee if the lessee has accepted it:

(a) Except in the case of a finance lease,
on the reasonable assumption that its non-
conformity would be cured and it has not
been seasonably cured; or

(b) Without discovery of the nonconform-
ity if the lessee’s acceptance was reasonably
induced either by the lessor’s assurances or,
except in the case of a finance lease, by the
difficulty of discovery before acceptance.

(2) Revocation of acceptance must occur
within a reasonable time after the lessee
discovers or should have discovered the
ground for it and before any substantial
change in condition of the goods which is not
caused by the nonconformity. Revocation is
not effective until the lessee notifies the les-
SOT.

(3) A lessee who so revokes has the same
rights and duties with regard to the goods

involved as if the lessee had rejected them.
[1989 ¢.676 §64]

72A.5180 Cover; substitute goods. (1)
After default by a lessor under the lease
contract as described in ORS 72A.5080, the
lessee may cover by making any purchase or
lease of or contract to purchase or lease

oods in substitution for those due from the
€essor.

(2) Except as otherwise provided in ORS
72A.5030 with respect to damages liquidated
in the lease agreement or determined by
agreement of the parties under ORS 71.1020,
if a lessee’s cover is by lease agreement sub-
stantially similar to the original lease agree-
ment and the lease agreement is made in
good faith and in a commercially reasonable
manner, the lessee may recover from the
lessor as damages the present value, as of
the date of default, of the difference between
the total rent for the lease term of the new
lease agreement and the total rent for the
remaining lease term of the original lease
agreement and any incidental or consequen-
tial damages less expenses saved in conse-
quence of the lessor’s default.
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(3) If a lessee’s cover is by lease agree-
ment that for any reason does not qualify for
treatment under subsection (2) of this sec-
tion, or is by purchase or otherwise, the
lessee may recover from the lessor as if the
lessee had elected not to cover and ORS
72A 5190 governs. (1989 c.676 §65]

72A5190 Lessee’'s damages for
nondelivery, repudiation, default and
breach of warranty in regard to accepted
oods. (1) Except as otherwise provided in
RS 72A.5030 with respect to damages liqui-
dated in the lease agreement or determined
by agreement of the parties under ORS
71.1020, if a lessee elects not to cover or a
lessee elects to cover and the cover is by
lease agreement that for any reason does not
qualify for treatment under ORS 72A.5180,
or is by purchase or otherwise, the measure
of damages for nondelivery or repudiation by
the lessor or for rejection or revocation of
acceptance by the lessee is the present value
as of the date of the default of the difference
between the then market rent and the ori-
ginal rent, computed for the remaining lease
term of the original lease agreement together
with incidentafu;nd consequential damages,
less expenses saved in consequence of the
lessor’s default.

(2) Market rent is to be determined as of
the place for tender or, in cases of rejection
after arrival or revocation of acceptance, as
of the place of arrival.

(3) If the lessee has accepted goods and
given notification under ORS 72A.5160, the
measure of damages for nonconforming
tender or delivery by a lessor is the loss re-
sulting in the ordinary course of events from
the lessor’'s default as determined in any
manner that is reasonable together with in-
cidental and consequential damages, less ex-
penses saved in consequence of the lessor’s
default.

(4) The measure of damages for breach
of warranty is the present value at the time
and place of acceptance of the difference be-
tween the value of the use of the goods ac-
cepted and the value if they had been as
warranted for the lease term, unless special
circumstances show proximate damages of a
different amount, together with incidental
and consequential damages, less expenses
saved in consequence of the lessor’s default
or breach of warranty. (1989 c.676 §66)

72A.5200 Lessee’s incidental and con-
sequential damages. (1) Incidental damages
resulting from a lessor’s default include ex-
penses reasonably incurred in inspection, re-
ceipt, transportation, and care and custody
of goods rightfully rejected or goods the ac-
ceptance of which is justifiably revoked, any
commercially reasonable charges, expenses

or commissions in connection with effecting
cover and any other reasonable expense in-
cident to the default.

(2) Consequential damages resulting from
a lessor’s default include:

(a) Any loss resulting from general or
particular requirements and needs of which
the lessor at the time of contracting had
reason to know and which could not reason-
ably be prevented by cover or otherwise; and

(b) Injury to person or pro%erty
proximately resulting from any breach of
warranty. [1989 c.676 §67]

72A.5210 Lessee’s right to ecific

erformance or replevin. (1) Specific per-

ormance may be decreed if the goods are
unique or in other proper circumstances.

(2) A decree for specific performance may
include any terms and conditions as to pay-
ment of the rent, damages or other relief
that the court considers just.

(3) A lessee has a right of replevin,
detinue, sequestration, claim and delivery or
the like for goods identified to the lease
contract if after reasonable effort the lessee
is unable to effect cover for those goods or
the circumstances reasonably indicate that
the effort will be unavailing. [1989 c.676 §68]

72A.5220 Lessee’s right to goods on
lessor’'s insolvency. (1) Subject to sub-
section (2) of this section and even though
the goods have not been shipped, a lessee
who has paid a part or all of the rent and
security for goods identified to a lease con-
tract as provided in ORS 72A.2170 on maki
and keeping good a tender of any unpai
portion of the rent and security due under
the lease contract may recover the goods
identified from the lessor if the lessor be-
comes insolvent within 10 days after receipt
of the first installment of rent and security.

(2) A lessee acquires the right to recover
goods identified to a lease contract only if
&%ﬁy conform to the lease contract. [1989 c.676

72A.6230 Lessor's remedies. (1) If a
lessee wron, y rejects or revokes accept-
ance of goods or fails to make a payment
when due or repudiates with respect to a
part or the whole, then with respect to any
goods involved, and with respect to all of the
goods if under an installment lease contract
the value of the whole lease contract is sub-
stantially impaired as provided under ORS
72A.5100, the lessee is In default under the
lease contract and the lessor may:

(a) Cancel the lease contract as provided
in ORS 72A.5050;

(b) Proceed respecting goods not identi-
fied to the lease contract; as provided in ORS
T2A.5240;
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(c) Withhold delivery of the goods and
take possession of goods previously delivered
as provided in ORS 72A.5250;

(d) Stop delivery of the goods by any
bailee as provided in ORS 72A.5260; or

(e) Dispose of the goods and recover
damages as provided in ORS 72A.5270, retain
the goods and recover damages as provided
in ORS 72A.5280, or in a proper case recover
rent as provided in ORS 72A.5290.

(2) If a lessee is otherwise in default un-
der a lease contract, the lessor may exercise
the rights and remedies provided in the lease
contract and this chapter. [1989 c.676 §70]

72A.5240 Lessor's right to identify
goods to lease contract. (1) A lessor
aggrieved under ORS 72A.5230 may:

(a) Identify to the lease contract con-
forming goods not already identified if at the
time the lessor learned of the default they
were in the lessor's or the supplier’s pos-
session or control; and

(b) Dispose of goods as provided in ORS
72A.5270 that demonstrably have been in-
tended for the particular lease contract even
though those goods are unfinished.

(2) If the goods are unfinished, in the ex-
ercise of reasonable commercial judgment for
the purposes of avoiding loss and of effective
realization, an aggrieved lessor or the sup-
plier may either complete manufacture and
wholly identify the goods to the lease con-
tract or cease manufacture and lease, sell or
otherwise dispose of the goods for scrap or
salva%e value or proceed in any other rea-
sonable manner. (1989 c.676 §71)

72A.5260 Lessor’'s right to possession
of goods. (1) If a lessor discovers the lessee
to be insolvent, the lessor may refuse to de-
liver the goods.

(2) The lessor has on default by the
lessee under the lease contract the right to
take possession of the goods. If the lease
contract so provides, the lessor may require
the lessee to assemble the goods and make
them available to the lessor at a place to be
designated by the lessor which is reasonabalf
convenient to both parties. Without removal,
the lessor may render unusable any goods
employed in trade or business and may dis-
pose of goods on the lessee’s premises as
provided in ORS 72A.5270.

(3) The lessor may proceed under sub-
section (2) of this section without judicial
process if that can be done without breach
of the peace or the lessor may proceed by
action. [1989 c.676 §72]

72A.5260 Lessor’s stoppage of delivery
in transit or otherwise. (1) A lessor may
stop delivery of goods in the possession of a

carrier or other bailee if the lessor discovers
the lessee to be insolvent and may stop de-
livery of carload, truckload, planeload or
larger shipments of express or freight if the
lessee repudiates or fails to make a payment
due before delivery, whether for rent, secu-
rity or otherwise under the lease contract,
or for any other reason the lessor has a n;fht
to withhold or take possession of the goods.

(2) In pursuing its remedies under sub-
section (1) of this section, the lessor may
stop delivery until:

(a) Receipt of the goods by the lessee;

(b) Acknowledgment to the lessee by any
bailee of the goods, except a carrier, that the
bailee holds the goods for the lessee; or

(c) Such an acknowledgment to the lessee
by a carrier via reshipment or as ware-
houseman.

(8)a) To stop delivery, a lessor shall so
notify as to enable the bailee by reasonable
diligence to prevent delivery of the goods.

(b) After notification, the bailee shall
hold and deliver the goods according to the
directions of the lessor, but the lessor is lia-
ble to the bailee for any ensuing charges or
damages.

(c) A carrier who has issued a nonnego-
tiable bill of lading is not obliged to obey a
notification to stop received from a person
other than the consignor. (1989 c.676 §73)

72A.5270 Lessor’s rights to dispose of
goods. (1) After a default by a lessee under
the lease contract as provided in ORS
72A.5230 or after the lessor refuses to deliver
or takes possession of goods as provided in
ORS 72A.5250 or 72A.5260, the lessor may
dispose of the goods concerned or the
undelivered balance thereof by lease, sale or
otherwise. :

(2) Except as otherwise provided with re-
spect to damages liquidated in the lease
agreement as provided in ORS 72A.5040 or
determined by agreement of the parties as
rovided in ORS 71.1020, if the disposition is
}‘)1' lease eﬁreement substantially similar to
the original lease agreement and the lease
agreement is made in good faith and in a
commercially reasonable manner, the lessor
may recover from the lessee as damages, ac-
crued and unpaid rent as of the date of de-
fault, the present value as of the date of
default of the difference between the total
rent for the remaining lease term of the ori-
ginal lease agreement and the total rent for
the lease term of the new lease agreement
and any incidental damages allowed under
ORS 72A.5300, less expenses saved in conse-
quence of the lessee’s default.

(3) If the lessor’s disposition is by lease
agreement that for any reason does not
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at:-lalify for treatment under subsection (2) of
is section or is by sale or otherwise, the
lessor may recover from the lessee as if the
lessor had elected not to dispose of the goods
and ORS 72A.5280 governs.

(4) A subsequent buyer or lessee who
buys or leases from the lessor in good faith
for value as a result of a disposition under
this section takes the goods free of the ori-
ginal lease contract and any rights of the
original lessee even though the lessor fails
to comply with one or more of the require-
ments of this chapter.

(5) The lessor is not accountable to the
lessee for any profit made on any disposition.
A lessee who has rightfully rejected or
justifiably revoked acceptance shall account
to the lessor for any excess over the amount
of the lessee’s security interest as provided
in ORS 72A.5080. [1989 c.676 §74]

72A.5280 Lessor's damages for nonac-
ceptance or repudiation. (1) Except as oth-
erwise provided with respect to damages
liquidated in the lease agreement as provided
in ORS 72A.5040 or determined by agreement
of the parties as provided in ORS 71.1020, if
a lessor elects to retain the goods or a lessor
elects to dispose of the goods and disposition
is by lease agreement that for any reason
does not qualify for treatment under ORS
72A.5270, or is by sale or otherwise, the les-
sor may recover from the lessee as damages
for nonacceptance, or repudiation by the
lessee, accrued and unpaid rent as of the
date of default, the present value as of the
date of default of the difference between the
total rent for the remaining lease term of the
original lease agreement and the market rent
at the time and place for tender computed for
the same lease term and any incidental dam-
ages allowed under ORS 72A.5300, less ex-
Hefgslc:.ist saved in consequence of the lessee’s

efault.

(2) If the measure of damages provided in
subsection (1) of this section is inadequate to
ut a lessor in as good a position as per-
ormance would have, the measure of dam-
ages is the profit, including reasonable
overhead, the lessor would have made from
full performance by the lessee, together with
any incidental damages allowed under ORS
72A.5300, due allowance for costs reasonably
incurred and due credit for payments or pro-
ceeds of disposition. [1989 c.676 §75]

72A.5290 Lessor’s action for the rent.
(1) After default by the lessee under the
lease contract as provided under ORS
72A.5230, if the lessor complies with sub-
section (2) of this section, the lessor may re-
cover from the lessee as damages:

(a) For goods accepted by the lessee and
for conforming goods lost or damaged within

a commercially reasonable time after risk of
loss passes to the lessee as provided in ORS
72A.2190:

(A) Accrued and unpaid rent as of the
date of default;

(B) The present value as of the date of
default of the rent for the remaining lease
term of the lease agreement; and

(C) Any incidental damages allowed un-
der ORS 72A.5300, less expenses saved in
consequence of the lessee’s default; and

(b) For goods identified to the lease con-
tract if the lessor is unable after reasonable
effort to dispose of them at a reasonable
price or the circumstances reasonably indi-
cate that effort will be unavailing, accrued
and unpaid rent as of the date of default, the
present value as of the date of default of the
rent for the remaining lease term of the
lease agreement and any incidental damages
allowed under ORS 72A.5300, less expenses
saved in consequence of the lessee’s default.

(2) Except as provided in subsection (3)
of this section, the lessor shall hold for the
lessee for the remaining lease term of the
lease agreement any goods that have been
identified to the lease contract and are in the
lessor’s control.

(8) The lessor may dispose of the goods
at any time before collection of the judgment
for damages obtained pursuant to subsection
(1) of this section. If the disposition is before
the end of the remaining lease term of the
lease agreement, the lessor’'s recovery
against the lessee for damages will be gov-
erned by ORS 72A.5270 or 72A.5280.

(4) Payment of the judgment for damaiii:
obtained pursuant to subsection (1) of thi
section entitles the lessee to use and pos-
session of the goods not then disposed of for
the remaining lease term of the lease agree-
ment.

(b) After a lessee has wrongfully rejected
or revoked acce(ftance of goods, has failed to
pag' rent then due or has repudiated as pro-
vided in ORS 72A.4020, a lessor who is held
not entitled to rent under this section must
nevertheless be awarded damages for nonac-

cegggtance under ORS 72A.5270 and 72A.5280.
[1 ¢.676 §76]

72A.5300 Lessor’s incidental damages.
Incidental damages to an aggrieved lessor
include any commercially reasonable
charges, expenses or commissions incurred in
stogping delivery, in the transportation, care
and custody of goods after the lessee’s de-
fault, in connection with return or disposi-
tion of the goods, or otherwise resulting from
the default. [1989 676 §77]

72A.5310 Standing to sue third parties
for injury to goods. (1) If a third party so
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deals with goods that have been identified to
a lease contract as to cause actionable injury
to a party to the lease contract, the lessor
has a right of action against the third party
and the lessee also has a right of action
against the third party if the lessee:

(a) Has a security interest in the goods;

(b) Has an insurable interest in the
goods; or

(c) Bears the risk of loss under the lease
contract or has since the anu.lX assume
that risk as against the lessor and the goods
have been converted or destroyed.

(2) If at the time of the injury the party
plaintiff did not bear the risk of loss as
against the other party to the lease contract
and there is no arrangement between them
for disposition of the recovery, the plaintiff's
suit or settlement, subject to the plaintiff's
own interest, is as a fiduciary for the other
party to the lease contract.

(3) Either party with the consent of the
other may sue for the benefit of whom it may
concern. [1989 ¢.676 §78)
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