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742.009

GENERAL PROVISIONS

742.001 Scope of chapters 742 and 743.
This chapter and ORS chapter 743 apply as
to al]l insurance policies delivered or issued
for delivery in this state other than reinsur-
ance and wet marine and transportation in-
surance policies. ‘[Formerly 743.003|

742.003 Filing and approval of policy
forms. (1) Except where otherwise provided
by law, no basic policy form, or application
form where written application_is required
and is to be made a part of the policy, or
rider, indorsement or renewal certificate
form shall be delivered or issued for delivery
in this state until the form has been filed
with and approved by the director. This sec-
tion does not apply to:

(a) Forms of unique character which are
designed for and used with respect to insur-
ance upon a particular risk or subject;

(b) Forms issued at the request of a par-
ticular life or health insurance policy owner
or certificate holder and which relate to the
manner of distribution of benefits or to the
reservation of rights and benefits thereunder;
or

(c) Forms of group life or health insur-
ance policies, or both, which have been
agreed upon as a result of negotiations be-
tween the policyholder and the insurer.

(2) The director shall within 30 days after
the filing of any such form approve or disap-
prove the form. The director shall give writ-
ten notice of such action to the insurer
proposing to deliver such form and when a
form is disapproved the notice shall show
;vhereln such form does not comply with the
aw

- (3) The 30-day period referred to in sub-
section (2) of this section may be extended
by the director for an additional period not
to exceed 30 days if the director gives writ-
ten notice within the first 30-day period to
the insurer proposing to deliver the form
that the director needs such additional time
for the consideration of such form.

(4) The director may at any time request
an insurer to furnish the director a copy of
any form exempted under subsection (1) of
this section. [Formerly 736 300 and then 743.006)

742.005 Grounds for disapproval of
policy forms. The director shall disapprove
any form requiring the director’'s approval:

(1) If the director finds it does not com-
ply with the law;

(2) If the director finds it contams any
provision, including statement of premium,
or has any label, description of its contents,
title, heading, backing or other indication of
its provisions, which is unintelligible, uncer-

tain, ambiguous or abstruse, or likely to
mislead a person to whom the policy is of-
fered, delivered or issued;

(3) If, in the director's judgment, its use
would be prejudicial to the interests of the
insurer's policyholders;

(4) If the director finds it contains pro-
visions which are unjust, unfair or inequita-
ble;

(5) If the director finds sales presentation
material disapproved by the director pursu-
ant to ORS 742.009 is being used with re-
spect to the form; or

(6) If, with respect to any of the following
forms, the director finds the benefits pro-
vided therein are not reasonable in relation
to the premium charged:

(a) Individual health insurance policy
forms subject to ORS 743.402 to 743.498, 1n-
cluding benefit certificates issued by frater-
nal benefit societies;

(b) Health insurance policy forms issued
by health care service contractors, except
those forms issued under group health insur-
ance coverages; or

{c) Credit life and credit health insurance

forms subgect to ORS 743.371 to 743.380.
(Formerly 743.009]

742.007 Director’'s withdrawal of ap-
proval. (1) The director may, at any time af-
ter a hearing held not less than 20 days after
written notice to the insurer, withdraw the
director’s approval of any form on any
ground set forth in ORS 742.005. The written
notice of such hearing shall state the reason
for the proposed withdrawal.

(2) When the director notifies an insurer
of a hearing on a form under subsection (1)
of this section, if the director in the direc-
tor's own discretion determines that the
public may suffer serious injury because of
continued use of the form, the director also
may order the insurer to suspend delivery of
the form in this state until the director has
decided whether to withdraw approval of the
form.

(3) No insurer shall deliver in this state:

(a) A form subject to an order of suspen-
sion under subsection (2) of this section, af-
ter the effective date of the order and until
the director withdraws the order.

(b) A form for which the director has
withdrawn approval, after the effective date
of such withdrawal. The effective date of
withdrawal shall be as the director may pre-
scribe but not less than 30 days after the

ving of notice of withdrawal. [Formerly
3012%

742.009 Regulation of sales material.
(1) The director, if the director considers it
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necessary, may require the filing by an
insurer or agent of any sales presentation
material for use in the sale or the presenta-
tion for sale of any policy. The director,
within 60 days after the filing of the sales
presentation material, shall disapprove any
such sales presentation material if the direc-
tor finds that, in whole or in part, it is false,
deceptive or misleading. Upon disapproval,
such sales presentation material shall not be
made, issued, circulated, displayed or given
other use by the insurer or its agents.

(2) The director, by rule, shall require
any agent who sells or attempts to sell in-
surance to provide to each prospective in-
sured such information as the director
considers necessary to adequately inform the
prospective 1nsured regarding the insurance
transaction. [Formerly 743.021]

742.010 [Amended by 1933 ¢ 718 §3; 1959 c.28]1 §l;
1965 c.611 §2, 1967 ¢.359 §654; renumbered 750.005)

742.011 Insurable interest, property
insurance. No policy of insurance of prop-
erty or of any interest in property or arising
from property shall be enforceable as to the
insurance except for the benefit of persons
having an insurable interest in the things

insured as at the time of the loss. [Formerly
743 033)

742.013 Representations in applica-
tions. (1) All statements and descriptions in
any application for an insurance policy by or
in behalf of the insured, shall be deemed to
be representations and not warranties. Mis-
representations, omissions, concealments of
facts and incorrect statements shall not pre-
vent a recovery under the policy unless the
misrepresentations, omissions, concealments
of fact and incorrect statements:

(a) Are contained in a written application
for the insurance policy, and a copy of the
application 1s indorsed upon or attached to
the 1nsurance policy when issued;

(b) Are shown by the insurer to be mate-

rial, and the insurer also shows reliance
thereon; and

(c) Are either:
(A) Fraudulent; or

(B) Material either to the acceptance of
the risk or to the hazard assumed by the
insurer.

(2) This section does not apply to surety
insurance. [Formerly 743.042]

742.015 1965 c 611 §3; 1967 ¢.359 §655; renumbered
750.015)

742.016 Policy constitutes entire con-
tract; oral representations by insured. (1)
Except as provided in ORS 742.043, every
contract of insurance shall be construed ac-
cording to the terms and conditions of the
policy. When the contract is made pursuant

to a written application therefor, if the
insurer delivers a copy of such application
with the policy to. the insured, thereupon
such application shall become a part of the
insurance policy. Any application that is not
so delivered to the insured shall not be a
part of the insurance policy and the insurer
shall be precluded from introducing such ap-
plication as evidence in any action based
upon or involving the policy. Any oral rep-
resentations by the insured that are not in-
cluded in an application shall not be a part
of the insurance policy and the insurer shall
be precluded from introducing such repres-
entations as evidence in any action based
upon or involving the policy.

(2) If any Iife or health insurance’ policy
i1s reinstated or renewed, and the insured or
assignee or beneficiary with a vested interest
under such policy shall make written request
to the insurer for a copy of the application,
if any, for such reinstatement or renewal, the
insurer shall, within 30 days after the receipt
at its home or branch office of such request
and of satisfactory evidence of such request-
ing beneficiary’s vested interest, deliver or
mail to the person making such request a
copy of such application. If such copy shall
not be so delivered or mailed, the insurer
shall be precluded from introducing such ap-
plication as evidence in any action based
upon or involving such policy or its rein-
statement or renewal.

(3) This section does not apply to surety
insurance. [Formerly 736 305 and then 743.045)

742.018 Provision for construction ac-
cording to foreign law prohibited. No pol-
icy of insurance shall contain any condition,
stipulation or agreement requiring such pol-
icy to be construed according to the laws of
any other state or country. Any such condi-
tion, stipulation or agreement shall be.in-
valid. [Formerly 736.315 and then 743 048]

742.020 {Amended by 1965 c.611 §4; repealed by 1967
¢ 359 §704]

742.021 Standard provisions in gen-
eral. (1) Insurance policies shall contain
such standard or uniform provisions as are
required by the applicable provisions of the
Insurance Code. However, the insurer may
at its option substitute for one or more of
such provisions corresponding provisions of
different wording approved by the director
which are in each instance not less favorable
In any respect to the insured or the benefi-
ciary.

(2) If any standard or uniform provision
is in whole or in part inapplicable to or in-
consistent with the coverage.provided by a
particular form of policy the insurer, with
the approval of the director, shall omit from
such policy any inapplicable provision or
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742.036

part of a provision, and shall modify any in-
consistent provision or part of a provision in
such manner as to make the provision as
contained in the policy consistent with the
coverage provided by the policy.

(3) Except as provided in subsection (2)
of this section, no policy shall contain any
provision inconsistent with or contradictory
to any standard or uniform provision used or
required to be used. [Formerly 743.051]

742.023 Contents of policies in general.
(1) Every policy shall specify:

(a) The names of the parties to the con-
tract.

(b) The subject of the insurance.
(c) The hazards or perils insured against.

(d) The time when the insurance there-
under takes effect and the period during
which the insurance is to continue.

(e) The premium.

(f) The conditions and provisions pertain-
ing to the insurance.

(2) If under the policy the exact amount
of premium is determinable only at stated
intervals or termination of the contract, a
statement of the basis and rates upon which
the premium is to be determined and paid
shall be included.

(3) This section does not apply to surety
insurance policies, or to group life or health
insurance policies. [Formerly 743.054]

742.025 [1965 c.611 §5; 1967 c 359 §656; renumbered
750 025]

742.026 Underwriters’ and combina-
tion policies. (1) Two or more authorized
insurers may jointly issue, and shall be
jointly and severally liable on, an underwrit-
ers’ policy bearing their names. Any one
insurer may issue policies in the name of an
underwriter's department and such policy
shall plainly show the true name of the
insurer.

(2) Two or more insurers may, with the
approval of the director, issue a combination
policy which shall contain provisions sub-
stantially as follows:

(a) That the insurers executing the policy
shall be severally liable for the full amount
of any loss or damage, according to the terms
of the policy, or for specified percentages or
amounts thereof, aggregating the full amount
of insurance under the policy, and

(b) That service of process, or of any no-
tice or proof of loss required by such policy,
upon any of the insurers executing the pol-
icy, shall constitute service upon all such
insurers.

(3) This section does not apply to co-
surety obligations. [Formerly 743.057]

742.028 Additional policy contents. A
policy may contain additional provisions not
inconsistent with the Insurance Code and
which are:

(1) Required to be inserted by the laws
of the insurer’'s domicile;

(2) Necessary, on account of the manner
in which the insurer is constituted or oper-
ated, in order to state the rights and obli-
gations of the parties to the contract; or

(3) Desired by the insurer and neither
prohibited by law nor in conflict with any
rovisions required to be included therein.
Formerly 743 060

742.030 |Repealed by 1967 c 359 §704]

742.031 Bankruptcy clause required in
certain liability policies. A policy of insur-
ance against loss or damage resulting from
accident to or injury suffered by an employee
or other person and for which the person in-
sured i3 liable, or against loss or damage to
property caused by horses or by any vehicle
drawn, propelled or operated by any motive
power, and for which loss or damage the
person insured is liable, shall contain within
such policy a provision substantially as fol-
lows: “Bankruptcy or insolvency of the in-
sured shall not relieve the insurer of any of
its obligations hereunder. If any person or
legal representative of the person shall ob-
tain final judgment against the insured be-
cause of any such injuries, and execution
thereon is returned unsatisfied by reason of
bankruptcy, insolvency or any other cause,
or if such judgment is not satisfied within 30
days after it 1s rendered, then such person
or legal representatives of the person may
proceed against the insurer to recover the
amount of such judgment, either at law or in
equity, but not exceeding the limit of this

olicy applicable thereto.” [Formerly 743.783 and
?hen ‘)’3 7?5 :

742.033 Charter and bylaw provisions.
No policy shall contain any provision pur-
porting to make any portion of the charter,
bylaws or other constituent document of the
insurer (other than the subscriber's agree-
ment or power of attorney of a reciprocal
insurer) a part of the contract unless such
portion is set forth in full in the policy. Any
policy provision in violation of this section
shall be invalid. [Formerly 743.063)

742.035 {1965 c.611 §19; 1967 c 359 §657; renumbered
750.035)

742.036 Assessment policies, special
contents. Every policy issued on the assess-
ment plan, and the form of any application
for such a policy to be signed by the appli-
cant, shall have conspicuously printed near
the top of the face thereof in boldface type
of a size not smaller than used for any cap-
tion in the policy or application, as applica-
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ble, the words “The policyholder is subject
to assessment by the company” or such other

words as the director may require. {Formerly
743.066)

742.038 Validity and construction of
noncomplying forms. (1) A policy in vio-
lation of the Insurance Code, but otherwise
binding on the insurer, shall be held valid,
but shall be construed as provided in the In-
surance Code.

(2) Any insurance policy issued and oth-
erwise valid which contains any condition,
omission or provision not in comphance with
the Insurance Code, shall not be thereby
rendered invalid but shall be construed and
applied in accordance with such conditions
and provisions as would have applied had
such policy been in full compliance with the
Insurance Code. [Formerly 743.069]

742.040 [Amended by 1965 c.611 §6, repealed by 1967
c.359 §704}

742.041 Permissible classes of insur-
ance in one policy. (1) Except as provided
in this section, when more than one class of
insurance as defined in ORS 731.150 to
731.194 is effected by an insurer each class
shall be written in a separate and distinct
policy. Any such policy may be' canceled,
surrendered or otherwise terminated without
affecting other premiums paid or policies
held by the same insured.

(2) Except as provided in this section, the
same policy shall not include insurance cov-
erages as to which the liability of the insurer
for unearned premiums or the reserve for
unpaid, deferred or undetermined loss claims
is estimated in a different manner.

(3) Insurance in one policy may be ef-
fected upon automobiles and vehicles, and
the accessories and other property trans-
ported upon and used in connection there-
with, against loss or damage by fire, collision
and explosion, and against loss by legal li-
ability for damage to persons or property, or
both, resulting from the maintenance, use or
operation of such automobiles or vehicles,
and against loss by burglary, embezzlement
or theft, or any one or more of them. Premi-
ums and losses for such insurance are to be
reported to the director under the title “au-
tomobile insurance.” For this purpose an
insurer need not use the standard fire insur-
ance policy required by ORS 742.202.

(4) Insurance in one policy may be ef-
fected against loss or damage of property and
against personal injury and death, and liabil-
ity therefor, from explosion of steam boilers,
tanks and engines, pipes and machinery con-
nected therewith, and breakage of flywheels
and machinery. Premiums and losses for such
insurance are to be reported to the director
under the title “steam boiler insurance.”

(5) Insurance under the classes of life
and health insurance may be effected in one
policy.

(6) Insurance in one policy effected
against any physical loss or damage occur-
ring to properties may include coverage as
to other perils, either on an unspecified basis
as to coverage or for a single premium.

(7) Insurance in one policy effected
against loss or destruction of baggage while
traveling which is written on a single pre-
mium nonrenewable basis may include travel

ticket health insurance benefits. [Formerly
736.310 and then 743 072]

742.043 Binders. (1) Binders or other
contracts for temporary insurance may be
made orally or 1n writing, and shall be
deemed to include all the usual terms of the
policy as to which the binder was given to-
gether with such applicable indorsements as
are designated in the binder, except as su-
perseded by the clear and express terms of
the binder.

(2) Except as provided in subsection (3)
of this section and ORS 746.195, within 90
days after issue of a binder a policy shall be
issued in lieu thereof, including within its
terms the identical insurance bound under
the binder and the premium therefor.

(3) If the policy has not been issued a
binder may be extended or renewed beyond
such 90 days with the written approval of the
director, or in accordance with such rules
relative thereto as the director may
promulgate.

(4) This section does not apply to life or
health insurance. [Formerly 743.075]

742.045 (1953 c.605 §3; 1965 c.611 §7; repealed by 1967
¢ 359 §704)

742.046 Dehvery of policy. (1) Subject
to the insurer’'s requirements as to payment
of premium, every policy shall be mailed or
delivered to the insured or to the person en-
titled thereto within a reasonable period of
time after its issuance except where a condi-
tion required by the insurer has not been
met by the insured.

(2) In the event the original policy is de-
livered or is so required to be delivered to
or for deposit with any vendor, mortgagee,
or pledgee of any motor vehicle, and in
which policy any interest of the vendee,
mortgagor, or pledgor in or with reference to
such vehicle is insured, a duplicate of such
policy setting forth the name and address of
the insurer, insurance classification of vehi-
cle, type of coverage, limits of liability, pre-
miums for the respective coverages, and
duration of the policy, or memorandum
thereof containing the same such informa-
tion, shall be delivered by the vendor,
mortgagee, or pledgee to each such vendee,
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mortgagor, or pledgor named in the policy or
coming within the group of persons desig-
nated in the policy to be so included. If the
policy does not provide coverage of legal li-
ability for injury to persons or damage to the
property of third parties, a statement of such
fact shall be printed, written, or stamped
conspicuously on the face of such duplicate
policy or memorandum. This subsection does

not ap{)l¥ to inland marine floater policies.
[Formerly 743.078]

742.048 Effective date and time of
coverage; applicability. (1) Except as pro-
vided in subsections (2), (4) and (5) of this
section, every policy of insurance shall con-
tain a provision stating that coverage com-
mences at 12:01 a.m. of the date upon which
the 1nsurance takes effect.

(2) A policy of insurance may provide
that the time at which coverage commences
shall not be prior to the time at which the
policy of insurance is applied for.

(3) Any statement of time in a policy
shall mean time according to the legal
standard of time in effect:

(a) If the policy insures real property, at
the location of such property; or '

(b) If the policy does not insure real
property, at the principal place of business
within Oregon of the insured; or, if the in-
sured has no place of business within
Oregon, at the residence within Oregon of
the insured.

(4) A binder or other contract for tempo-
rary insurance may commence coverage at
an hour different from 12:01 a.m. in order to
provide coverage from the agreed hour of
commencement of coverage to 12:01 a.m. of
the date on which the written policy as to
which such binder or other contract was is-
sued takes effect.

(5) This section does not apply to life,
health, mortgage, title, surety or wet marine
and transportation insurance. [Formerly 743 080]

742.050 [Amended by 1955 ¢.372 §1; 1957 c.4 §1; 1965
c.611 §8; 1967 c.359 §658; renumbered 750.045}

742.051 Renewal by certificate. Any in-
surance policy terminating by its terms at a
specified expiration date and not otherwise
renewable, may be renewed or extended at
the option of the insurer, if renewed or ex-
tended upon a currently authorized policy
form at the premium rate then required
therefor, for a specific additional period or
periods by certificate or by indorsement of
the policy, without requiring the issuance of
a new policy. |[Formerly 743.081]

742.053 Forms for proof of loss. (1) An
insurer shall furnish, upon written request
of any person claiming to have a loss under
an insurance policy issued by such insurer,

forms of proof of loss for completion by such
person, but such insurer shall not, by reason
of the requirement so to furnish forms, have
any responsibility for or with reference to
the completion of such proof or the manner
of any such completion or attempted com-
pletion.

(2) With respect to fire insurance, an in-
sured shall have 90 days after receipt of
proof of loss forms to furnish proof of loss,
notwithstanding anything more restrictive
contained in the policy. [Formerly 743.093]

742.055 [1955 ¢.236 §1, 1965 c.611 §9; repealed by 1967
¢ 359 §704)

742.056 Certain conduct not deemed
waiver. Without limitation of any right or
defense of an insurer otherwise, none of the
following acts by or on behalf of an insurer
shall be deemed to constitute a waiver of or
estoppel to assert any provision of a policy
or of any defense of the insurer thereunder:

(1) Acknowledgment of the receipt of no-
tice of loss or claim under the policy.

(2) Furnishing forms for reporting a loss
or claim, for giving information relative
thereto, or for making proof of loss, or re-
ceiving or acknowledging receipt of any such
forms or proofs completed or uncompleted.

(3) Investigating any loss or claim under
the policy or engaging in negotiations look-
ing toward a possible settlement of any such
loss or claim. [Formerly 743.096]

742.058 Return of premium on de-
struction of property. (1) In the event of
the total destruction of any insured property,
if the total amount of loss or agreed loss is
less than the total amount insured thereon,
the insurer or insurers shall return to the
insured the portion of insurance premium
paid for the excess of the insurance over the
loss. This amount shall be paid at the same
time and in the same manner as the loss.

(2) This section does not apply to insur-
ance on stocks of merchandise or property
of fluctuating values where the reduced rate
percentage clause is made a part of the pol-
icy. [Formerly 744.090 and then 743.111]

742.060 [Amended by 1965 c 611 §10; repealed by
1967 ¢.359 §704)

742.061 Recovery of attorney fees in
action on policy or contractor’'s bond. If
settlement 1s not made within six months
from the date proof of loss is filed with an
insurer and an action is brought in any court
of this state upon any policy of insurance of
any kind or nature, and the plaintiff's recov-
ery exceeds the amount of any tender made
by the defendant in such action, a reasonable
amount to be fixed by the court as attorney
fees shall be taxed as part of the costs of the
action and any appeal thereon. If the action
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is brought upon the bond of a contractor or
subcontractor executed and delivered as pro-
vided in ORS 279.029 or 701.430 and the
plaintiffs recovery does not exceed the
amount of any tender made by the defendant
in such action, a reasonable amount to be
fixed by the court as attorney fees shall be
taxed and allowed to the defendant as part
of the costs of the action and any appeal
thereon. If in an action brought upon such a
bond the surety is allowed attorney fees and
costs and the contractor or subcontractor
has incurred expenses for attorney fees and
costs in defending the action, the attorney
fees and costs allowed the surety shall be
applied first to reimbursing the contractor or

subcontractor for such expenses. |[Formerly
736 325 and then 743.114]

742.063 Filing and approval of liability
form that includes cost of defense within
limits of liability. (1) A liability insurance
form that provides that the cost of defending
a claim is included within the stated limits
of liability may not be delivered or issued for
delivery in this state until the form has been
filed with and approved by the director. In
determining whether to approve or disap-
prove a form filed under this section, the di-
rector shall consider, in addition to the
factors specified in ORS 742.005, the circum-
stances and insurance needs of the proposed
insureds.

(2) A liability insurance form filed under
this section may not be approved unless the
form contains a statement approved by the
director disclosing that the costs of defend-
ing a claim under the policy are included in
the policy limits. {Formerly 743.115|

742.070 [Amended by 1955 c.372 §2; 1965 c.611 §11,
repealed by 1967 c.359 §704]

742.080 [1953 c.605 §3, 1965 c.611 §12; repealed by
1967 c.359 §704]

742.090 (1965 c.611 §13; repealed by 1967 c 339 §704]

742.100 [1965 c 611 §7a; repealed by 1967 c 359 §704)

742.110 {1965 .35 §4; repealed by 1967 c 359 §704]

742.120 [1965 c.573 §5; repealed by 1967 ¢.359 §704]

FIRE INSURANCE

742.200 Fire insurance not to exceed
value of property insured. (1) No insurer,
agent or insured shall knowingly issue or
procure any fire insurance policy upon prop-
erty within this state for an amount which
with any existing insurance exceeds the fair
value of the risk insured or of the interest
of the insured therein.

(2) This section does not apply to insur-
ance on stocks of merchandise or property
of fluctuating values where the reduced rate
percentage value clause is made a part of the
policy. [Formerly 744070 and then 743.603]

742.202 Standard fire insurance policy.
Except as provided in ORS 742.204, no fire
insurer, its officers or agents, shall use any
fire insurance policy or renew any fire in-
surance policy on property in this state un-
less it contains the provisions set forth in
ORS 742.206 to 742.242, which shall form a
portion of the contract between the insurer
and the insured. |Formerly 743 606)

742.204 Exceptions to standard fire

insurance policy requirements. Any insur-

ance policy that includes, either on an un-
specified basis as to coverage or for a single
premium, coverage against the peril of fire
and substantial coverage against other perils
need not comply with the provisions of ORS
742.202, if such policy:

(1) Affords coverage with respect to the
peril of fire, not less than the substantial
equivalent of the coverage afforded by the
provisions of the standard fire insurance pol-
1cy as required by ORS 742.202;

(2) Contains, without change, the pro-
visions relating to mortgagee interests and
obligations as required for the standard fire
insurance policy by ORS 742.202; and

(3) Is complete as to all its terms without
reference to the standard fire insurance pol-
icy or any other policy. [Formerly 743.607|

742.206 Insuring agreement. A fire in-
surance policy shall contain provisions as
follows: “In consideration of the provisions
and stipulations herein or added hereto and

of dollars ($ ) premium this
company, for the term of from the
day of , 19 , to the

day of , 19 , at 12:01 a.m.,

at location of property involved, to an
amount not exceeding dollars
$ ), does insure and legal

representatives, to the extent of the actual
cash value of the property at the time of loss,
but not exceeding the amount which it would
cost to repair or replace the property with
material of like kind and quality within a
reasonable time after such loss, without al-
lowance for any increased cost of repair or
reconstruction by reason of any ordinance or
law regulating construction or repair, and
without compensation for loss resulting from
interruption of business or manufacture, nor
in any event for more than the interest of
the insured, against all direct loss by fire,
lightning and by removal from premises en-
dangered by the perils insured against 1n this
policy, except as hereinafter provided, to the
property described hereinafter while located
or contained as described in this policy, or
pro rata for five days at each proper place to
which any of the property shall necessarily
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be removed for preservation from the perils
insured against in this policy, but not else-
where.

“Assignment of this policy shall not be
valid except with the written consent of this
company.

“This policy is made and accepted subject
to the foregoing provisions and stipulations
and those hereinafter stated, which hereby
are made a part of this policy, together with
such other provisions, stipulations and
agreements as may be added hereto, as pro-
vided in this policy.

“In witness whereof, this company has
executed and attested these presents.

Secretary.

President.”
|Formerly 743.609]

742.208 Concealment; fraud; repres-
entations by insured. A fire insurance pol-
icy shall contain the following provisions:

(1) Subject to subsections (2) and (3) of
this section, this entire policy shall be void
if, whether before or after a loss, the insured
has wilfully concealed or misrepresented any
material fact or circumstance concerning
this insurance or the subject thereof, or the
interest of the insured therein, or in case of
any fraud or false swearing by the insured
relating thereto.

(2) All statements made by or on behalf
of the insured, in the absence of fraud, shall
be deemed representations and not warran-
ties. No such statements that arise from an
error in the application shall be used in de-
fense of a claim under the policy unless:

(a) The statements are contained in a
written application; and

(b) A copy of the application is indorsed
upon or attached' to the policy when issued.

(3) In order to use any representation by
or on behalf of the insured in defense of a
claim under the policy, the insurer must
show that the representations are material

and that the insurer relied on them. [Formerly
743.612]

742.210 Uninsurable and excepted
property. A fire insurance policy shall con-
tain a provision as follows: “This policy
shall not cover accounts, bills, currency,
deeds, evidences of debt, money or securities;
nor, unless specifically named hereon in
writing, bullion or manuscripts.” [Formerly
743 615}

742.212 Perils not included. A fire in-
surance policy shall contain a provision as
follows: “This company shall not be liable

for loss by fire or other perils insured
against in this policy caused, directly or in-
directly, by: (a) Enemy attack by armed
forces, including action taken by military,
naval or air forces in resisting an actual or
an immediately impending enemy attack; (b)
invasion; (c) i1nsurrection; (d) rebellion; (e)
revolution; (f) civil war; (g) usurped power;
(h) order of any civil authority except acts
of destruction at the time of and for the
purpose of preventing the spread of fire, pro-
vided that such fire did not originate from
any of the perils excluded by this policy; (i)
neglect of the insured to use all reasonable
means to save and preserve the property at
and after a loss, or when the property is en-
dangered by fire in neighboring premises; (j)
nor shall this company be liable for loss by
theft.” [Formerly 743.618)

742.214 Other insurance. A fire insur-
ance policy shall contain a provision as fol-
lows: “Other insurance may be prohibited
or the amount of insurance may be limited
?z; 62ilr}dorsement attached hereto.” [Formerly

742.216 Conditions suspending insur-
ance. A fire insurance policy shall contain
a provision as follows: “Unless otherwise
provided in writing added hereto this com-
pany shall not be liable for loss occurring:

“(1) While the hazard is increased by any
means within the control or knowledge of
the insured; or

“(2) While a described building, whether
intended for occupancy by owner or tenant,
is vacated or unoccupied beyond a period of
60 consecutive days; or

“(3) As a result of explosion or riot, un-
less fire ensues, and in that event for loss by
fire only.” (Formerly 743.624]

742.218 Additional perils insured. A
fire insurance policy shall contain a pro-
vision as follows: “Any other peril to be in-
sured against or subject of insurance to be
covered in this policy shall be by
indorsement in writing hereon or added
hereto.” (Formerly 743.627]

742.220 Added provisions. A fire insur-
ance policy shall contain a provision as fol-
lows: “The extent of the application of
insurance under this policy and of the con-
tribution to be made by this company in case
of loss, and any other provision or agreement
not inconsistent with the provisions of this
policy, may be provided for in writing added
hereto, but no provision may be waived ex-
cept such as by the terms of this policy is
subject to change.” [Formerly 743.630]

742.222 Waiver provisions. A fire in-
surance policy shall contain a provision as
follows: “No permission affecting this insur-
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ance shall exist, or waiver of any provision
be valid, unless granted herein or expressed
in writing added hereto. No provision, stipu-
Jation or forfeiture shall be held to be waived
by any requirement or proceeding on the
part of this company relating to appraisal or

to any examination provided for herein.”
[Formerly 743.633]

742.224 Cancellation. A fire insurance
policy shall contain a provision as follows:
“This policy shall be canceled at any time at
the request of the insured, in which case this
company shall, upon demand and surrender
of this policy, refund the excess of paid pre-
mium above the customary short rates for
the expired time. This policy may be can-
celed at any time by this company by giving
to the insured a 30 days’ written notice of
cancellation with or without tender of the
excess of paid premium above the pro rata
premium for the expired time, which excess,
if not tendered, shall be refunded on demand.
Notice of cancellation shall state that said
excess premium, if not tendered, will be re-
funded on demand.” (Formerly 743.636]

742.226 Mortgagee interest and obli-
gation of mortgagee. A fire insurance pol-
icy shall contain prowvisions as follows:

(1) “If loss hereunder is made payable, in
whole or in part, to a designated mortgagee
not named herein as the insured, such inter-
est in this policy may be canceled by giving
to such mortgagee a 10 days’' written notice
of cancellation.”

(2) “If the insured fails to render proof
of loss such mortgagee, upon notice, shall
render proof of loss in the form herein spec-
ified within 60 days thereafter and shall be
subject to the provisions hereof relating to
appraisal and time of payment and of bring-
ing suit. If this company shall claim that no
liability existed as to the mortgagor or
owner, it shall, to the extent of payment of
loss to the mortgagee, be subrogated to all
the mortgagee’s rights of recovery, but with-
out impairing mortgagee’s right to sue; or it
may pay off the mortgage debt and require
an assignment thereof and of the mortgage.
Other provisions relating to the interests and
obligations of such mortgagee may be added

hereto by agreement in writing.” [Formerly
743.639]

742.228 Pro rata liability of insurer. A
fire insurance policy shall contain a pro-
vision as follows: “This company shall not
be liable for a greater proportion of any loss
than the amount hereby insured shall bear
to the whole insurance covering the property
against the peril involved, whether collect.
ible or not.” [Formerly 743.642]

742.230 Requirements in case loss oc-
curs. A fire insurance policy shall contain a

provision as follows: “The insured shall give
immediate written notice to this company of
any loss, protect the property from further
damage, forthwith separate the damaged and
undamaged personal property, put it in the
best possible order, furnish a complete in-
ventory of the destroyed, damaged and un-
damaged property, showing in detail
quantities, costs, actual cash value and
amount of loss claimed; and within 90 days
after receipt of proof of loss forms from the
company, unless such time is extended in
writing by this company, the insured shall
render to this company a proof of loss, signed
and sworn to by the insured, stating the
knowledge and belief of the insured as to the
following: The time and origin of the loss,
the interest of the insured and of all others
in the property, the actual cash value of each
item thereof and the amount of loss thereto,
all encumbrances thereon, all other contracts
of insurance, whether valid or not, covering
any of said property, any changes in the title,
use, occupation, location, possession or expo-
sures of said property since the issuing of
this policy, by whom and for what purpose
any building herein described and the several
parts thereof were occupied at the time of
loss and whether or not it then stood on
leased ground, and shall furnish a copy of all
the descriptions and schedules in all policies
and, if required, verified plans and specifica-
tions of any building, fixtures or machinery
destroyed or damaged. The insured, as often
as may be reasonably required, shall exhibit
to any person designated by this company all
that remains of any property herein de-
scribed, and submit to examinations under
oath by any person named by this company,
and subscribe the same; and, as often as may
be reasonably required, shall produce for ex-
amination all books of account, bills, in-
voices, and other vouchers, or certified
copies thereof if originals be lost, at such
reasonable time and place as may be desig-
nated by this company or its representative,
and shall permit extracts and copies thereof
to be made.” {Formerly 743.645]

742.232 Appraisal. A fire insurance pol-
icy shall contain a provision as follows: “In
case the insured and this company shall fail
to agree as to the actual cash value or the
amount of loss, then, on the written demand
of either, each shall select a competent and
disinterested appraiser and notify the other
of the appraiser selected within 20 days of
such demand. The appraisers shall first se-
lect a competent and disinterested umpire;
and failing for 15 days to agree upon such
umpire, then, on request of the insured or
this company, such umpire shall be selected
by a judge of a court of record in the state
in which the property covered is located. The
appraisers shall then appraise the loss, stat-
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ing separately actual cash value and loss to
each item; and, failing to agree, shall submit
their differences, only, to the umpire. An
award in writing, so itemized, of any two
when filed with this company shall determine
the amount of actual cash value and loss.
Each appraiser shall be paid by the party se-
lecting the appraiser and the expenses of ap-
praisal and umpire shall be paid by the
parties equally.” [Formerly 743 648]

742.234 Insurer’s options. A fire insur-
ance policy shall contain a provision as fol-
lows: “It shall be optional with this company
to take all, or any part, of the property at
the agreed or appraised value, and also to
repair, rebuild or replace the property de-
stroyed or damaged with other of hike kind
and quality. within a reasonable time, on
giving notice of its intention so to do within
30 days after the receipt of the proof of loss
herein required.” [Formerly 7436511

742.236 Abandonment. A fire insurance
policy shall contain a provision as follows:
“There can be no abandonment to this com-
pany of any property.” (Formerly 743.654]

742.238 When loss payable. A fire in-
surance policy shall contain a provision as
follows: “The amount of loss for which this
company may be liable shall be payable 60
days after proof of loss, as herein provided,
is received by this company and
ascertainment of the loss is made either by
agreement between the insured and this
company expressed in writing or by the filing
with this company of an award as herein
provided.” [Formerly 743.657]

742.240 Suit on policy. A fire insurance
policy shall contain a provision as follows:
“No suit or action on this policy for the re-
covery of any claim shall be sustainable in
any court of law or equity unless all the re-
quirements of this policy shall have been
complied with, and unless commenced w1thm

12 months next after mceptlon of the loss.”
[Formerly 743.660]

742.242 Subrogation. A fire insurance
policy shall contain a provision as follows:
“This company may require from the insured
an assignment of all right of recovery against
any party for loss to the extent that payment

therefor is made' by this company.” [Formerly
743.663)

742.244 Coverage for loss from nuclear
reaction or radiation. Insurers issuing the
standard fire insurance policy pursuant to
ORS 742.202 are authorized to affix thereto
or include therein a written statement that
the policy does not cover loss or damage
caused by nuclear reaction or nuclear radi-
ation or radioactive contamination, all
whether directly or indirectly resulting from
an insured peril under said policy. However,

nothing contained in this section shall be
construed to prohibit the attachment to any
such policy of an indorsement or
indorsements specifically assuming coverage
for loss or damage caused by nuclear re-
action or nuclear radiation or radioactive
contamination. [Formerly 744 125 and then 743.666]

742.246 Other fire insurance policy
provisions permitted. (1) A fire insurer
may add, to the provisions required by ORS
742.202, other conditions, provisions, and
agreements not in conflict with law or con-
trary to public policy.

(2) Any provision restricting or abridging
the rights of the insured under the policy
must be preceded by a sufficiently explana-
tory title printed or written in type not

smaller than gh t-point capital letters.
{Formerly 744.130 and then 743.669]

742.248 Mutual insurers policyholders’
liability; nonassessable policies. (1) Each
person accepting a policy in a mutual fire
insurer thereby becomes a member of the
insurer and liable for a proportionate share
of losses and operating expenses.

(2) Any person or persons holding prop-
erty in trust may insure the same in a mu-
tual fire insurer, and as such trustee assume
the liabilities and be entitled to the rights of
a member, but shall not be personally liable
upon such insurance policy.

(3) A mutual fire insurer may fix the
contingent and mutual liability of its mem-
bers for payment of losses and expenses by a
uniform rule set forth in its bylaws and poli-
cies. Such mutual liability shall not be less
than twice the amount of the usual advance
assessment written in the policy.

(4) A mutual fire insurer that received a
certificate of authority prior to September 2,
1963, and has accumulated in the regular
course of business assets of not less than
$200,000, of which not less than $100,000 is
surplus determined as provided in the Insur-
ance Code, may while in that condition and
subject to the approval of the director adopt
bylaws limiting the liability of its
policyholders to the premium specified in its
policies. The power to issue policies with
such limitation of liability continues only
during the time the insurer is in such finan-
cial condition.

(5) A mutual fire insurer that received a
certificate of authority after September 2,
1963, and has $500,000 in surplus determined
as provided in the Insurance Code, may
while in that condition and subject to the
approval of the director adopt bylaws limit-
ing the liability of its policyholders to the
premium specified in its policies. The power
to issue policies with such limitation of li-
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ability continues only during the time the
insurer is in such financial condition.

(6) Every mutual fire insurer which has
not limited the liability of its policyholders
in accordance with subsections (4) and (5) of
this section must print upon its policies such
bylaws as will define the liability of a
policyholder in addition to the statement re-

uired by ORS 742.036. [Formerly 744.430 and
then 743.672)

742.250 Mutual insurer’'s action to re-
cover assessment. An action may be
brought against any member of a mutual fire
insurer who neglects or refuses to pay any
assessment levied by the insurer to recover
the whole amount of contingent liability with
costs of the action. Execution shall issue on
a judgment recovered in such an action for

assessments and costs only as they accrue.
{Formerly 744.440 and then 743.675)

742.252 Mutual fire insurers, with-
drawal of members. Any member of a mu-
tual fire insurer may withdraw at any time
by surrendering the member’s policy to the
insurer, giving written notice to the secre-
tary of intention to withdraw and paying the
member’s share of all losses which have ac-
crued and all assessments then due, accrued
or pending. ([Formerly 744450 and then 743.678]

742.254 Mutual fire insurance policy
cancellation. (1) A mutual fire insurer may
cancel or terminate any fire insurance policy
by giving the insured five days’ written no-
tice and returning to the insured any un-
earned assessment computed pro rata.

(2) A mutual fire insurer shall use and
issue only the standard form of policy re-
quired by ORS 742.202, except that: -

(a) It is not required upon cancellation
of the insurance policy or certificate of
membership to return any part of any policy,
certificate, membership or inspection fee that
may have been charged.

(b) Where a definite part of the amount
charged has been collected for and desig-
nated as an expense assessment, it may by
bylaw determine the amount of refund that
shall be made from such expense assessment.

(c) If it is on an assessment basis, levying
assessments at such times and in such
amounts as are necessary to defray its losses
and expenses, it may provide by bylaw that
no part of the assessments shall be returned.

(d) If it is organized for the insurance of
a single class of risks and the assessment
charged in a flat sum, it may provide in the
insurance policy that no return assessment

shall be ﬁaid upon cancellation. [Formerly
744 460 and then 743.681]

HOME PROTECTION INSURANCE

742.280 Home protection insurance. (1)
A home protection policy shall specify:

(a) The home, home components and per-
sonal property relating to the home or its
components that are covered by the policy.

(b) The exclusions to and limitations on
the coverage.

(c) The period during which the policy
will be in effect and the renewal terms, iIf
any.

(d) The particulars regarding the per-
formance of services, if any, by or on behalf
of the insurer, including but not necessarily
limited to the following:

(A) The kinds of services to be performed
by or on behalf of the insurer, and the terms
and conditions of the performance.

(B) The service fee or deductible amount,
if any, to be charged for the services.

(C) All limitations regarding the per-
formance of services, including any re-
strictions on the time period during which,
or geographical area within which, services
may be requested or will be performed.

(D) A statement that services will be
performed upon the insured's telephoned re-
quest to the insurer, without any require-
ment that a claim form or service application
be filed before service is performed.

(E) A representation that services will be
initiated by or under the direction of the
insurer within 48 hours after request is made
for services.

(e) All other provisions which are re-
quired by the Insurance Code or by rules is-
sued by the director.

(2) A home protection policy shall be
noncancellable during the term for which it
is originally written, except for nonpayment
of the premium charge for the policy or for
fraud or misrepresentation of facts material
to the issuance of the policy. However, a
policy providing coverage while the subject
home is being offered for sale is cancellable
in accordance with the policy provisions if
no sale is made. A home protection policy is
not renewable unless its terms provide oth-
erwise.

(3) The director may adopt rules regard-
ing home protection policies in order to pro-
tect the interests of persons affected by the
policy contract. The director may not adopt
rules specifying the home components or re-
lated personal property which must be cov-
ered by a home protection policy, except to
the extent necessary to:

(a) Obtain fairness in the exclusions from
coverage; or

56-174



PROPERTY AND CASUALTY POLICIES

742.302

(b) Avoid illusory coverage caused by the
nature or extent of the exclusions from cov-
erage. [Formerly 743.690]

MORTGAGE INSURANCE

742.282 Limitations on issuance of
mortgage insurance. (1) No mortgage
insurer shall provide insurance with respect
to an obligation which' exceeds, solely or in
combination with liens existing at the time
the insured loan is made, 95 percent of the
fair market value of the securing property at
the time the loan is made, or such higher
percentage as may be authorized by the di-
rector and permitted by the insurer's
domicile.

(2) A mortgage insurer at its option may
limit its coverage net of reinsurance to a
maximum of 25 percent of the amount of the
obligation insured. In such event, it may, in
lieu of acquiring title to the property secur-
ing the obligation and paying the entire ob-
ligation, elect to pay its coverage percent of
the obligation, elect to pay its coverage per-
cent of the obligation. In computing the ag-
gregate amount of insured obligations under
ORS 731.516, only the percent of the cover-
age net of reinsurance on the insured obli-
gation shall be included in the aggregate
amount.

(3) No mortgage insurer shall issue a
policy of lease insurance with respect to real
property not improved by a building or
buildings designed to be occupied for indus-

trial or commercial purposes. [Formerly 746030
and then 743.703)

742.284 Insured obligations as legal
investments and securities for deposit. (1)
Obligations insured by mortgage insurance
policies issued in conformity with the Insur-
ance Code shall be legal investments for all
trust funds held by any executor, adminis-
trator, conservator, trustee or other person
or corporation holding trust funds, and also
for the funds of banks, banking institutions
and trust companies, and shall be accepted
by this state and its officers and officials as
securities constituting any part of any fund
or deposit required by law to be made with
this state, or any officer or official thereof,
by any trust company doing business in this
state. All premiums required to be paid ac-
cording to the terms of any such mortgage
insyrance policy may be charged to or paid
out of the income from the obligations cov:
ered thereby. In the case of such fund or de-
posit required by law, such obligations must
constitute a first lien on real property that
is worth at least double the amount of such
lien.’ -

(2) The provisions of subsection (1) of
this section with respect to legal investments

for funds shall also apply to obligations not
so 1nsured if:

(a) The obligation constitutes a first lien
upon a marketable title to real property;

(b) There exists a lease insurance policy
covering the property securing "the obli-
gation, 1ssued in conformity with the Insur-
ance Code;

(c) The aggregate lease payments so in-
sured exceeds the amount of the obligation;
and

(d) The insurer is legally bound to remit
all lease insurance proceeds directly to the

owner of the obligation. [Formerly 746080 and
then 743.708|

742.286 Mortgage insurance; who may
write. All policies and contracts of insur-
ance covering liens or security interests in
real property shall be written by authorized
mortgage insurers. No other class of insurer
may write any form of mortgage insurance.
(Formerly 743 711{

PRODUCT LIABILITY INSURANCE

742.300 Definitions for ORS 742.302. As
used in ORS 742.302: :

(1) “Claim” means:

(a) A written request to an insurer by or
on behalf of an injured person for payment
for personal injury, death or property damage
alleged to have been caused by a defect in a
product insured under a product liability
policy; or

(b) A written notification to an insurer
by an insured that a person has requested
payment from the insured for personal in-
jury, death or property damage alleged to
have been caused by a defect in a product
insured under the insured’s product liability
policy. ’

(2) “Product liability policy” means:

(a) Any policy of insurance insuring only
the insured’'s legal obligation arising from
the product liability exposure of the insured;

(b) Any other policy of liability insurance
in which the premium computation includes
a specific premium charge for product liabil-
ity exposures of the insured; and

(c) Any other insurance policy designated
by the director as providing product liability
insurance. [Formerly 743.720}

742.302 Product liability insurers to
submit annual reports to director; con-
tents of reports; availability te public. (1)
Every insurer authorized to transact busi-
ness in this state and providing product li-
ability insurance shall, on or before the first
day of May of each year, file with the direc-
tor a report containing the information spec-
ified in this section. Such report shall be
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made upon forms prescribed by the director
and shall contain the name of the insurance
company and the name of all other compa-
nies associated with the company submitting
the report, either as a holding company, par-
ent company, wholly owned subsidiary, divi-
sion or through interlocking directorates.

(2) An insurer filing the report required
under subsection (1) of this section shall
provide, for the period January 1 to Decem-
ber 31 of the year next preceding the filing
of the report, as much of the information re-
quired by subsection (3) of this section on
claims under a product liability policy as is
available at the time of the report. If a claim
has not been adjudicated, settled or disposed
of at the time of the report, information on
adjudication, settlement or disposition of the
claim shall be included in the next report
following the adjudication, settlement or dis-
position of the claim. Every insurer author-
1zed to transact business in this state shall
be subject to the provisions of this sub-
section in regard to claims adjudicated, set-
tled or disposed of pursuant to the laws of
this state or against residents of this state.

(3) When a claim has been made against
an insurer, the report of that insurer re-
quired under subsection (1) of this section
shall contain as much of the following as is
available at the time of the report:

(a) The name and address of the insured
or the insurer’s claim number or file number;

(b) The type of product;

(c) Rating classification code of product
liability coverage;

(d) The date of occurrence which created
the claim;

(e) A summary of the occurrence that
created the claim, including the state or
other jurisdiction under whose jurisdiction
the claim was adjudicated, settled or dis-
posed of}

(H Date of civil action, if filed;

(g) Date and amount of judgment or
settlement, if any, the number of parties in-
volved in the distribution of such judgment
or settlement and the amount received by
each and the amount of any economic, none-
conomic and punitive damages awarded, if
known, stated separately;

(h) Date and reason for final disposition,
if any,-if no judgment of settlement; and

(1) Such other information as the director
may require.

(4) The report required under subsection
(1) of this section shall also contain in sum-
mary form the following:

(a) Total number of claims;

(b) Total claims closed without payment;

(c) Total claims closed with payment and
the total amount of such payments;

(d) Total number of civil actions filed;

(e) Total number of verdicts or judgments
for defendants;

(f) Total number of verdicts or judgments
for plaintiffs;

(g) Total amounts for plaintiffs; and

(h) Total reserves established at each
calendar year end during the pendency of the
claims separately .by calendar year in which
the claims were first reported to the insurer.
However, claims first reported eight or more
years previous to the end of the year being
reported on may be aggregated.

(5) There shall be no liability on the part
of, and no cause of action of any nature shall
arise against, any insurer reporting under
ORS 30.115, 30.920, 30.925, 742.300 and this
section, its agents or employees, the director
or the director’'s employees for any action
taken under ORS 30.115, 30.920, 30.925,
742.300 and this section.

(6) The director shall make the reports
required under ORS 30.115, 30.920, 30.925,
742.300 and this section available to the
public in a manner which will not reveal the
names of any person, manufacturer or seller
involved. .

(7) The reports required by this section
shall not be admissible in evidence in any
trial of a product liability civil action.

(8) Failure to file a report within the
time required by this section subjects an
insurer to a civil penalty as provided in ORS
731.988. [Formerly 743.723]

SURETY INSURANCE

742.350 Bonds, undertakings and other
obligations required by law may be exe-
cuted by surety insurers. (1) Whenever any
bond, undertaking, recognizance, or other
obligation is by law or the charter, ordi-
nance, rules or regulations of any munici-
pality, board, body, organization, court, judge
or public officer required or permitted to be
made, given, tendered or filed with surety or
sureties, and whenever the performance of
any act, duty or obligation, or the refraining
from. any act is required or permitted to be
guaranteed, such bond, undertaking, obli-
gation, recognizance or guaranty may be ex-
ecuted by an authorized surety insurer.

(2) The execution by such an insurer of
any such obligation is in all respects a full
and complete compliance with every require-
ment that it be executed by one surety, or
by one or more sureties, or that such
sureties be residents or householders, or
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freeholders, or either or both, or possess_any
other qualification.

(3) A surety insurer may be required to
justify as surety. It shall be sufficient justi-
fication for such surety insurer when exam-
ined as to its qualifications to exhibit the
certificate of authority issued to it by the

director or a certified copy thereof. [Formerly
747.080 and then 743.732)

742.352 Reimbursement 'of private
persons required to give bond. Any re-
ceiver, assignee, guardian, conservator, trus-
tee,  executor, administrator or other
fiduciary, required by law or the order of any
court or judge to give a bond or other obli-
gation as such, may include as a part of the
lawful expense of executing the trust, such
reasonable sum paid an insurer for becoming
surety on the bond as may be allowed by the
court in which, or judge before whom, the
person is required to account. Such sum
shall not exceed one percent per annum of

the amount of the bond. (Formerly 747.100 and
then 743 735) ,

742.354 Reimbursement’ of ‘public offi-
cials required to give bond. Any state,
county or municipal officer or officer of any
school district, public board or public com-
mission within this state, or any deputy em-
ployed in the office of any such official, who
is required by law, ordinance, regu]atlon or
public policy to give a bond for the faithful
performance of 'duties, shall be allowed a
reasonable sum paid a surety insurer for be-
coming surety on .the bond. Such sum shall
not exceed one-half of one percent per annum
of the amount of the bond. Such premium
shall be paid out of the proper state, county,
municipal, district, board or commission
funds. [Formerly 747.110 and then 743.738]

-742.356 Surety insurer may take
measures to reduce risk of loss. (1) Any
surety insurer may contract for and receive
and hold on deposit and in trust property of
any kind as collateral security on any policy
of guaranty or suretyship executed by it. The
insurer may manage, realize on and dispose
of the property so received and held on de-
posit as may be agreed to between it and the
person making the deposit.

(2) Any ‘receiver, assignee, guardian,
conservator, trustee, executor, administrator
or other fiduciary or party from whom a pol-
icy of guaranty or suretyship is by law re-
quired or permitted may agree and arrange
with the surety insurer for the deposit for
safekeeping of any or all moneys, assets and
other property for which the person is or
may be responsible in a . bank, savings bank,
safe deposit or trust company authorized by
law to do business as such, in such manner
as to prevent the withdrawal or alienation

of such money, assets or other property, or
any part thereof, without the written consent
of the surety insurer or an order of a court
of competent jurisdiction or a judge thereof
made on such notice to the surety insurer as
the court or judge may direct.

3) Generally, it shall be lawful for a
surety insurer to enter into any contract of
indemnity or security with any person if
such contract is not otherwise prohibited by

law or against public policy. [Formerly 747.130
and then 743.741]

742.358 Release of surety on official
bonds by action of obligee. (1) Any official
whose duty it.is to approve any bond or
undertaking given in favor of the state or
any county, city, school district, drainage or
irrigation district, board or commission
within the state may cancel the bond or
undertaking by serving written notice of its
election so to do ‘upon the principal and
surety or sureties on such bond or undertak-
ing 10 days before it desires the cancellation
of the obligation to take effect.

(2) The official at the time of serving
such notice shall also file with the officer or
official occupying the position of secretary
or clerk of the state, county, city, school
district, drainage or irrigation district, board
or commission, as the case may be, at the
regular place of business of such secretary
or clerk, a certified copy of such notice. At
the expiration of 10 days.from the filing of
such notice, the surety or sureties upon such
bond or undertaking shall be discharged from

further liability thereon. [Formerly 747.140 and
then 743.744]

742.360 Release of surety on bond of
public official by action of surety. (1) The
surety or sureties on the bond of any public
official in this state shall be released from
any future liability thereon upon giving no-
tice of election to be released as provided in
this section.

(2) A surety desiring to be released from
liability on the bond of any state officer may
file with the Governor or Secretary of State
30 days before the surety desires the release
to take effect, a notice 1in writing, du] sub-
scribed by the surety or someone in behalf
of the surety, setting forth the name and of-
fice of the person for whom the surety is
surety, the amount for which the surety is
liable as such, and the desire of the surety
to be released from further liability on ac-
count thereof A duplicate of such notice
shall also be served personally on the officer
unless the officer has left this state, in which
case it may be served by publication for 20
days in some newspaper printed at the seat
of government, or if none is printed there,
then in such newspaper as shall be desig-
nated by the Governor or Secretary of State.
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(3) A-surety desiring to be released from
liability on the bond of any county officer
may file and serve a similar notice. The no-
tice, except when it concerns the county
clerk personally, shall be filed with the
county clerk. When the county clerk is per-
sonally concerned the notice shall be filed
with the county treasurer..

(4) A surety desiring to be released from
liability on the bond of any city officer may
file and serve a similar notice with the city
clerk or mayor.

(5) A surety desiring to be released from
any other official bond or undertaking shall
file and serve a similar notice with the offi-
cer, person or authority whose duty it is to
approve such bonds. '

(6) A notice which under this section
may be served by publication may be pub-
lished in a newspaper in the same county or,
if no newspaper is published therein, then in
an adjoining or other county, without any
order from any court or other authority. In
all cases for which publication is provided, a
printed or written notice posted in at least
three conspicuous places in the county for
the time specified shall be deemed legal no-
tice thereof. [Formerly 747.150 and then 743.747)

742.362 Release of surety on deposi-
tory bond; provision required in such
bonds. (1) A surety wishing to terminate the
liability undertaken upon any bank deposi-
tory bond or undertaking given to guarantee
the safekeeping and return of any public
moneys deposited in the bank may do so by
giving notice of election so to do to the
principal and to the official whose duty it is
to approve such bond or undertaking. A
surety is released from any future liability
upon any such depository bond or undertak-
ing at the expiration of 30 days after the
giving of such notice.

(2) Where the form of depository bond or
undertaking given to protect any public
moneys is prescribed by statute or regulation
the right to cancel such bond or undertaking
shall be expressed in such bonds or under-
takings by adding a paragraph to the pre-
scribed form in substantially the following
form: “The above-named surety shall have
the right to terminate any future liability
hereunder by serving written notice of
election so to do upon the principal and
(here insert the official title of the state or
county treasurer, or other officials whose
duty 1t is to approve such bond), and there-
upon the said surety shall be discharged from
any future liability hereunder for any default
of the said principal occurring after the ex-
piration of 30 days from and after the service
of such notice.” The purpose of such cancel-
lation privilege is to afford the surety a

means of obtaining definite release from its
liability.

(3) Any official or officials whose duty it
is to approve any bank depository bond given
to protect the deposits of any official moneys,
on the official’s own motion or upon written
request from any bank in whose behalf such
a bond is issued, may terminate the future
liability on the bond by giving notice to the
surety of elections so to do. Thereupon the
surety shall be discharged from any future
liability upon any such depository bond for
any default of the principal occurring after
the expiration of 30 days from and after the
service of such notice. [Formerly 743 750]

742.364 Fixing amount of new bond
after release from original. Whenever a
notice is filed, or filed and served, as pro-
vided in ORS 742.358, 742.360 and 742.362, or
received after mailed as provided in ORS
742.366, the proper authority shall prescribe
the penalty or amount in which a new or
additional bond or undertaking shall be filed.
If no such order is made the new or addi-
tional bond or undertaking shall be executed

for the same amount as the original. [Formerly
747.170 and then 743 753}

742.366 Cancellation of bond by surety.
(1) As used in this section:

(a) “Bond” means any undertaking, re-
cognizance or other obligation required by
statute, ordinance or regulation to be exe-
cuted by a surety and given to a public body
by any person as a condition to the granting
of a permit, license or franchise by a public
body.

(b) “Public body” means the state and
any department, agency, board or commission
of the state, any city, county, school district
or other political subdivision or municipal or
public corporation, any instrumentality
thereof and any court.

(2) The surety may cancel a bond by
sending notice of cancellation by registered
or certified mail to the public body with
which the bond is filed and to the principal
at the principal’s address of record with the
surety. Such cancellation takes effect on the
date specified in the notice but not earlier
than the 30th day after the date of mailing.
The surety shall have no liability under the
bond for an act or default occurring after the
effective date of such cancellation.

(3) Notwithstanding subsection (2) of this
section, a statute, ordinance, regulation or
the provisions of a bond may provide proce-

dures for release of surety on a bond.
[Formerly 743.755]

742.368 Surety insurer may not deny
power to execute bond; construction of
policies. A surety insurer executing any
bond or undertaking under the provisions of
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the Insurance Code is estopped in any pro-
ceeding, to deny its corporate power to exe-
cute such bond or undertaking or to assume
such liability, and all such bonds or under-
takings shall in any action be construed by
the rules applicable to insurance policies and

indemnity contracts. (Formerly 747.180 and then
743.756) ' i

+ 742.370 Bond construed as including
omitted statutory provisions. Whenever
any person is .required by the prévisions of
any statute to give a bond to this state or
any of its political subdivisions and the stat-
ute requires to be included therein any spe-
cific provisions, the bond shall have the same
legal effect as though such provisions were
included therein, although such provisions
were omitted. [Formerly 747.190 and then 743 759)

742.372 Guaranteed arrest bond certif-
icate. As used in ORS 742.374 and 742.376,
“guaranteed arrest bond certificate” means
any printed certificate which:

(1) Is issued by an automobile club or
automobile association to any of its members;

(2) Is signed by the member to whom it
is issued; and

(3) Contains a printed statement that the
automobile club or automobile association
and a named surety insurer guarantee the
appearance of the member' whose signature
appears on the certificate and that, if the
member does not make the appearance in
court to guarantee which the certificate is
posted, they will pay in an amount not to
exceed $1,000 any fine or forfeiture imposed
ag387iﬁr:;ist the individual. [Formerly 747.082 and then
743.

742.374 Surety may issue guaranteed
arrest bond certificate not to exceed
$1,000. Upon compliance with ORS 742.376,
any authorized domestic or foreign surety
insurer may become surety in an amount not
to exceed $1,000 with respect to any unex-
pired guaranteed arrest bond certificate that
i1s issued by an automobile club or associ-
ation. [Formerly 747 084 and then 743.765]

742.376 Requirements to issue guaran-
teed arrest bond certificate. To become
surety under ORS 742.374 with respect to an
unexpired guaranteed arrest bond certificate
that is accepted during any year under ORS
810.320, the surety insurer shall file with the
director on a form prescribed by the director
an undertaking so to become surety for that
year. The undertaking shall state:

(1) The name and address of each auto-
mobile club or automobile association with
respect to any guaranteed arrest bond certif-
icate of which the surety insurer undertakes
to be surety; and

(2) The unqualified obligation of the
surety insurer to pay the fine or forfeiture in
an amount not to exceed $1,000 with respect
to any individual who:

(a) Posts an unexpired guaranteed arrest
bond certificate with respect to which under
this section the surety insurer has under-
taken to be surety; and

(b) Fails to make the appearance in court
to guarantee which the guaranteed arrest

bond certificate was posted. [Formerly 747.086
and then 743.768}

MEDICAL MALPRACTICE INSURANCE

742.400 Insurers to report medical
malpractice claims to licensing board. (1)
As used in this section, “claim” means:

_ (a) A written request for payment for in-
jury alleged to have been caused by profes-
sional negligence that is made by or on
behalf of the injured person to an insurer or
self-insurance association; or

(b) A written notification to an insurer
or selfinsurance association by an insured
that a person has requested payment from
the insured for injury alleged to.have been
caused by professional negligence.

(2) Any insurer or self-insurance associ-
ation approved by the director that issues or
underwrites professional liability insurance
in this state to any physician or podiatrist
licensed by the Board of Medical .Examiners
for the State of Oregon, to any optometrist
registered by the Oregon Board of
Optometry, to any dentist or dental hygienist
licensed by the Oregon Board of Dentistry
or to any naturopath licensed by the Board
of Naturopathic Examiners shall report any
claim against the insured for alleged profes-
sional negligence to the appropriate licensing
board within ‘30 days after receiving notice
of the claim from the insured or any other
person.

(3) The report required by subsection (2)
of this section shall be kept confidential by
all persons who make or receive it until the
case is settled or closed and shall include:

(a) The name of the insured;

(b) The name of the person making the
claim;

(c) The reason or reasons for which the
claim is made; and

(d) Any additional information the direc-
tor considers necessary.

(4) Any insurer or approved self-
insurance association required to report to a
board under this section shall also be re-
quired to advise the appropriate licensing
board of any settlements, awards or judg-
ments against a physician, optometrist, den-
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tist or dental hygienist or naturopath within
30 days after the date of the secttlement,
award or judgment. :

(5) The appropriate board shall provide
copies of all reports required by subsections
(2) ‘and (4) of this section to:

(a) The director; and

(b) Each health care facility licensed un-
der ORS 441.015 to 441.087, 441525 to
441.595, 441.815, 441.820, 441. 990 442.342,
442.344 and 442.400 to 442.450 which employs
or grants staff privileges to the person
against whom the claim was filed.

{6) The director shall maintain a perma-
nent record of reports provided to the direc-
tor under this section and shall provide an
index ¢f such reports.

(7) Failure of an insurer or self-insurance
association to report a claim within the time
required by subsection (2) of this section
subjects the insurer or association to a civil

?enalty as provided in ORS 731.988. (Formerly
43.780 and then 743.770]

742.405 Conditions for issuance of
medical malpractice by insurer. (1) No
insurer may require membership in a profes-
sional association as a condition of issuance
of medical malpractice insurance to a physi-
cian. However, nothing in this subsection
prohibits an insurer from requiring as a con-
dition of coverage of a nonmember that the
nonmember agrees to be subject to reason-
able risk management, loss control or other
similar programs and conditions to which
members are subject, whether imposed by the
insurer or the association.

(2) No insurer who issues medical
malpractice insurance to a physician may
assess any surcharge or offer any discount to
the physician based on whether or not the
physician is a member of a professional as-
sociation.

(3) For purposes of this section, joint
underwriting associations and risk retention
groups shall be considered insurers. [Formerly
743.771]

Note: 742.405 [formerly 743 771]) was added to and
made a part of the Insurance Code but was not added
to any chapter or smaller series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

MOTOR VEHICLE LIABILITY
INSURANCE

(Generally)

742.449 Prohibition on assignment to
high risk category on certain grounds.
An insurer issuing motor vehicle liability in-
surance policies in this state may not assign
an insured or applicant for insurance to a
higher risk category than the person would

otherwise be assigned to solely because the
person has let a prior motor vehicle liability
policy lapse, unless the person was in vio-
lation of ORS 806.010 at any time after the
prior policy lapsed. [1989 c 419 §2]

742.450 Contents of motor vehicle li-
ability policy. (1) Every motor vehicle li-
ability insurance policy issued for delivery in
this state shall state the name and address
of the named insured, the coverage afforded
by the policy, the premium charged therefor,
the policy period, and the limits of liability,
and shall contain an agreement or
indorsement which provides that the insur-
ance is provided thereunder in accordance
with the coverage described under ORS
806.070, 806.080 and 806.270 as respects bod-
ily injury and death or property damage, or
both, and is subject to all the provisions of
the Oregon Vehicle Code relating to finan-
cial responsibility requirements as defined in
ORS 801.280 and future responsihility filings
as defined under ORS 801.290.

(2) Every motor vehicle liability insur-
ance policy issued for delivery in this state
shall provide liability coverage to at least the

limits geciﬁed in ORS 806.070. [Formerly
486 541 and then 743.776)

742.454 Liabilities which need not be
covered. The motor vehicle liability insur-
ance policy required by ORS 806.010, 806.060,
806.080, 806.240 or 806.270 need not 1insure
any liability under any workers’ compen-
sation law; nor any liability on account of
bodily injury to or death of an employee of
the insured while engaged in the employ-
ment, other than domestic, of the insured, or
while engaged in the operation, maintenance
or repair of a vehicle; nor any liability for
damage to property owned by, rented to, in

charge of, or transported by the insured.
{Formerly 486 546 and then 743.778] .

742.456 When insurer's liability ac-
crues; nonforfeiture provisions. The li-
ability of an insurer with respect to the
motor vehicle liability insurance policy re-
quired by ORS 806.060, 806.240 or 806.270
shall become absolute whenever injury or
damage covered by the policy occurs. The
policy may not be canceled or annulled as to
such liability by any agreement between the
insurer and the insured after the occurrence
of the injury or damage. No statement made
by the insured or on behalf of the insured
and in violation of the policy shall defeat or
void the policy. This section does not apply
to motor vehicle liability insurance policies
other than those required in connection with

ORS 806.060, 806.240 or 806.270. [Formerly
486.551 and then 743. 779]

742.458 General provisions governing
liability policies. Every motor vehicle h-
ability insurance policy shall be subject to
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the following provisions, which need not be
contained therein:

(1) The policy, the written application
therefor, if any, and any rider or indorsement
that does not conflict with the laws relating
to motor vehicle liability insurance policies
shall constitute the entire contract between
the parties.

(2) The satisfaction by the insured of a
judgment for injury or damage shall not be
a condition precedent to the right or duty of
the insurer to make payment on account of
such injury or damage.

(3) Any binder issued pending the issu-
ance of a motor vehicle hability insurance
policy shall be deemed to fulfill the require-

ments for such a policy. |Formerly 486.556 and
then 743.781|

742.460 Insurer’'s right to provide for
reimbursement and proration. Any motor
vehicle liability insurance policy may provide
that the insured shall reimburse the insurer
for any payment the insurer would not have
been obligated to make under the terms of
the policy except for the provisions of ORS
742.450 to 742.464, 806.080 and 806.270 and it
may further provide for the prorating of the
insurance thereunder with other valid and

collectible insurance. [(Formerly 486.561 and then
743.782)

742.462 Insurer's. right to settle
claims. The insurer shall have the right to
settle any claim covered by the policy, and
if such settlement is made in good faith, the
amount thereof shall be deductible from the
limits of liability specified in respect to a

motor vehicle liability insurance policy.
[Formerly 486.564 and then 743.784]

742.464 Excess coverage permitted;
combining policies to meet requirements.
Any policy which grants the coverage re-
quired for a motor vehicle liability insurance
policy under ORS 742450, 806.080 and
806.270 may also grant any lawful coverage
in excess of or in addition to the required
coverage, and such excess or additional cov-
erage shall not be subject to the provisions
of ORS 742.450 to 742.464. With respect to
a policy which grants such excess or addi-
tional coverage only that part of the cover-
age which is required by ORS 806.080 and
806.270 is subject to the requirements of
those sections. [Formerly 486 566 and then 743.785]

742,466 Disputes over coverage for
physical damage; independent appraisal;
rules. (1) In the event of a dispute between
the insurer and insured under a motor vehi-
cle liability policy concerning coverage for
physical damage, if the policy contains a
provision authorizing the insured to obtain
an independent appraisal by a disinterested

party of the physical damage, that provision
shall apply.

(2) If a motor vehicle liability policy does
not contain a provision described in sub-
section (1) of this section, then notwith-
standing any other provision of the policy,
any resolution of the dispute shall be subject

to rules adopted by the director. [Formerly
743 840])
(Age-ba.sed Discount)
742.490 Premium reduction; condi-

tions; application. (1) Any rate, rating plan
or rating system filed with the director for a
motor vehicle insurance policy offering li-
ability, personal injury protection or coll-
sion coverage, shall provide an appropriate
reduction in premium charges for such cov-
erage if:

(a) The principal operator of the covered
vehicle is an insured 55 years of age or older.

(b) The principal operator of the covered
vehicle has successfully completed, within
the appropriate time as specified in this sub-
section, a motor vehicle accident prevention
course approved by the Motor Vehicles Divi-
sion. To meet the requirements of this sub-
section, a course must be completed no more
than three years prior to the beginning of
the policy period for which the discounted
rate applies if the person is less than 70
years of age at the time of taking the course
or no more than two years prior to the be-
ginning of the policy period for which the
discounted rate applies if the person is 70
years of age or more at the time of taking
the course.

(c) There are no persons under 25 years
of age who regularly operate the vehicle.

(d) The vehicle is not classified for
underwriting purposes as used for a business.

(2) If the person qualifying for a premium
reduction umfer subsection (1) of this section
is the principal operator of two or more ve-
hicles, the premium discount shall apply to
only one vehicle. No more than one premium
discount may be applied to one vehicle. (1989
c.379 §§2, 4}

742.492 Duration of reduction. Except
as otherwise provided in this section, the
premium reduction required by ORS 742.490
(1) shall be effective for an insured for a
three-year period after successful completion
of the approved course if the person is less
than 70 years of age at the time of taking the
course or for a two-year period after suc-
cessful completion of an approved course if
the person 1is 70 years of age or more at the
time of taking the course. An insurer may
require, as a condition of maintaining the
discount, that the insured:
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(1) Not be involved in an accident for
which the insured is at fault; and

{2) Not be convicted of or plead guilty or

nolo contendere to a moving traffic violation.
{1989 ¢.379 §3]

742.494 Certification of completion of
course. Any organization offering a motor
vehicle accident prevention course approved
by the Motor Vehicles Division shall issue a
certificate to each person who successfully
completes the course. The person shall
present the certificate to an insurer to qual-
ify for the premuum discount required under
ORS 742.490 (1). 11989 ¢ 379 83|

742.496 Limitation on qualification for
discount. No person shall receive a discount
under ORS 742.490 to 742.494 if the person
takes the approved course as a punishment,
specified by a court or other government en-

ti}:y, for a moving traffic violation. (1989 c 379
§6

(Uninsured Motorist Coverage)

742.500 Definitions for ORS 742.500 to
742.506. As used in ORS 742.500 to 742.506:

(1) “Uninsured motorist coverage” means
coverage within the terms and conditions
specified in ORS 742.504 insuring the in-
sured, the heirs or legal representative of the
insured for all sums which the insured or
they shall be legally entitled to recover as
damages for bodily injury or death caused by
accident and arising out of the ownership,
maintenance or use of an uninsured motor
vehicle in amounts or limits not less than
the amounts or limits prescribed for bodily
injury or death under ORS 806.070.

(2) “Motor vehicle” means every self-
propelled device in, upon or by which any
person or property is or may be transported
or drawn upon a public highway, but does
not include:

(a) Devices used exclusively upon sta-
tionary rails or tracks;

(b) Motor trucks as defined in ORS
801.355 that have a registration weight, as
defined by ORS 803.430 of more than 8,000
pounds, when the insured has employees who
operate such trucks and such employees are
covered by any workers’ compensation law,
disability benefits law or any similar law; or

(¢) Farm-type tractors or self-propelled
equipment designed for use principally off
public highways. |Formerly 743.786]

742.502 Motor vehicle liability policies
to provide uninsured motorist coverage;
underinsurance coverage. (1) Every motor
vehicle liability policy insuring against loss
suffered by any natural person resulting from
Lability imposed by law for bodily injury or
death arising out of the ownership, mainte-

nance or use of a motor vehicle shall provide
uninsured motorist coverage therein or by
indorsement thereon when such policy is ei-
ther:

(a) Issued for delivery in this state; or

(b) Issued or delivered by an insurer do-
ing business in this state with respect to any
motor vehicle then principally used or prin-
cipally garaged in this state.

(2) The insurer issuing such policy shall
offer one or more options of uninsured mo-
torist coverage larger than the amounts pre-
scribed to meet the requirements of ORS
806.070 up to the limats provided under the
policy for motor vehicle bodily injury habil-
ity 1nsurance. Offers of uninsured motorist
coverage larger than the amounts required
by ORS 806.070 shall include underinsurance
coverage for damages or death caused by ac-
cident and arising out of the ownership,
maintenance or use of a motor vehicle that
is insured for an amount that is less than the
insured’s uninsured motorist coverage.
Underinsurance benefits shall be equal to
uninsured motorist coverage benefits less the
amount recovered from other automobile li-
ability insurance policies.

(3) The insurer 1ssuing such policy may
offer one or more options of uninsured mo-
torist coverage larger than the amounts pre-
scribed to meet the requirements of ORS
806.070 and in excess of the limits provided
under the policy for motor vehicle bodily in-
jury liability insurance. Offers of uninsured
motorist coverage larger than the amounts
required by ORS 806.070 shall include under-
insurance coverage for damages or death
caused by accident and arising out of the
ownership, maintenance or use of a motor
vehicle that is insured for an amount that is
less than the insured’s uninsured motorist
coverage. Underinsurance benefits shall be
equal to uninsured motorist coverage bene-
fits less the amount recovered from other
automobile liability insurance policies.

(4) Underinsurance coverage shall be
subject to ORS 742.504. [Formerly 743.789)

742.504 Requirements of uninsured
motorist coverage. Every policy required to
provide the coverage specified in ORS
742.502 shall provide uninsured motorist cov-
erage which in each instance is no less fa-
vorable in any respect to the insured or the
beneficiary than if the following provisions
were set forth in the policy. However, noth-
ing contained in this section shall require
the insurer to reproduce in such policy the
particular language of any of the following
provisions:

(1)(a) The insurer will pay all sums which
the insured, the heirs or the legal represen-
tative of the insured shall be legally entitled
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to recover as general and special damages
from the owner or operator of an uninsured
vehicle because of bodily injury sustained by
the insured caused by accident. and arising
out of the ownership, maintenance or use of
such uninsured vehicle. Determination as to
whether the insured, the insured’s heirs or
the insured’'s legal representative is legally
entitled to recover such damages, and if so,
the amount thereof, shall be made by agree-
ment between the insured and the insurer,
or, in the event of disagreement, by arbi-
tration.

(b) No judgment against any person or
organization alleged to be legally responsible
for bodily injury. except for proceedings 1n-
stituted against the insurer as provided in
this policy, shall be conclusive, as between
the insured and the insurer, on the issues of
liability of such person or organization or of
the amount of damages to which the insured
is legally entitled.

(2) As used in this policy:

(a) “Insured,” when unqualified, means
when applied to uninsured motorist coverage:

(A) The named insured as stated in the
policy and any person designated as named
insured in the schedule and, while residents
of the same household, the spouse of any
such named insured and relatives of either;
provided, neither such relative nor spouse is
the owner of a vehicle not described in the
policy; and provided further, if the named
insured as stated in the policy is other than
an individual or husband and wife who are
residents of the same household, the named
insured shall be only a person so designated
in the schedule; and

(B) Any other person while occupying an
insured vehicle provided the actual use
thereof is with the permission of the named
insured.

(b) “Insured vehicle,” except as provided
in paragraph (c) of this provision, means:

(A) The vehicle described in the policy
or a newly acquired or substitute vehicle, as
each of those terms is defined in the public
liability coverage of the policy, insured under
the public liability provisions of the policy;
or

(B) A nonowned vehicle operated by the
named insured or spouse if a resident of the
same household; provided the actual use
thereof is with the permission of the owner
of such vehicle and such vehicle is not
owned by nor furnished for the regular or
frequent use of the insured or any member
of the same household.

(c) “Insured vehicle” does not include a
trailer of any type unless such trailer is a
described vehicle'in the policy.

(d) “Uninsured vehicle,” except as pro-
vided in paragraph (e) of this provision,
means:

(A) A vehicle with respect to the owner-
ship, maintenance or use of which there is
no collectible automobile bodily injury liabil-
ity insurance or bond, in at least the
amounts or limits prescribed for bodily injury
or death under ORS 806.070 applicable at the
time of the accident with respect to any per-
son or organization legally responsible for
the use of such vehicle, or with respect to
which there is such collectible bodily injury
liability insurance or bond applicable at the
time of the accident but the insurance com-
pany writing the same denies coverage
thereunder or, within two years of the date
of the accident, such company writing the
same becomes voluntarily or involuntarily
declared bankrupt or for which a receiver is
appointed or becomes insolvent. It shall be a
disputable presumption that a vehicle is
uninsured in the event the insured and the
insurer, after reasonable efforts, fail to dis-
cover within 90 days from the date of the
accident, the existence of a valid and
collectible automobile bodily injury liability
insurance or bond applicable at the time of
the accident; or

(B) A hit-and-run vehicle as defined in
paragraph (f) of this provision.

(C) A phantom vehicle as defined in par-
agraph (g) of this provision.

(e) “Uninsured vehicle” does not include:
(A) An insured vehicle;

(B) A vehicle which is owned or operated
by a self-insurer within the meaning of any
motor vehicle financial responsibility law,
motor carrier law or any similar law;

(C) A vehicle which is owned by the
United States of America, Canada, a state, a
political subdivision of any such government
or an agency of any of the foregoing;

(D) A land motor vehicle or trailer, if
operated on rails or crawler-treads or while
located for use as a residence or premises
and not as a vehicle;

(E) A farm-type tractor or equipment de-
signed for use principally off public roads,
except while actually upon public roads; or

(F) A vehicle owned by or furnished for
the regular or frequent use of the insured or
any member of the household of the insured.

(f) “Hit-and-run vehicle” means a vehicle
which causes bodily injury to an insured
arising out of physical contact of such vehi-
cle with the insured or with a vehicle which
the insured is occupying at the time of the
accident, provided:
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(A) There cannot be ascertained the
identity of either the operator or the owner
of such hit-and-run vehicle;

(B) The insured or someone on behalf of
the insured shall have reported the accident
within 72 hours to a police, peace or judicial
officer, to the Motor Vehicles Division of the
Department of Transportation of the State of
Oregon or to the equivalent department in
the state where the accident occurred, and
shal]l have filed with the insurer within 30
days thereafter a statement under oath that
the insured or the legal representative of the
insured has a cause or causes of action aris-
ing out of such accident for damages against
a person or persons whose i1dentity is
unascertainable, and setting forth the facts
in support thereof: and

(C) At the insurer’s request, the insured
or the legal representative of the insured
makes available for inspection the vehicle
which the insured was occupying at the time
of the accident.

(g) “Phantom vehicle” means a vehicle
which causes bodily injury to an insured
arising out of a motor vehicle accident which
is caused by an automobile which has no
physical contact with the insured or the ve-
hicle which the insured is occupying at the
time of the accident, provided:

(A) There cannot be ascertained the
identity of either the operator or the owner
of such phantom vehicle;

(B) The facts of such accident can be
corroborated by competent evidence other
than the testimony of the insured or any
person having an uninsured motorist claim
resulting from the accident; and

(C) The insured or someone on behalf of
the insured shall have reported the accident
within 72 hours to a police, peace or judicial
officer, to the Motor Vehicles Division of the
Department of Transportation of the State of
Oregon or to the equivalent department in
the state where the accident occurred, and
shall have filed with the insurer within 30
days thereafter a statement under oath that
the insured or the legal representative of the
insured has a cause or causes of action aris-
ing out of such accident for damages against
a person or persons whose 1identity is
unascertainable, and setting forth the facts
in support thereof.

(h) “Bodily injury” means bodily injury,
sickness or disease, including death resulting
therefrom.

(i) “Occupying” means in or upon or en-
tering into or alighting from.

(j) “State” includes the District of
Columbia, a territory or possession of the
United States and a province of Canada.

(k) “Vehicle” means every device in,
upon or by which any person or property is
or may be transported or drawn upon a pub-
lic highway, but does not include devices
moved by human power or used exclusively
upon stationary rails or tracks.

(3) This coverage applies only to acci-
dents which occur on and after the effective
date of the policy, during the policy period
and within the United States of America, 1ts
territories or possessions, or Canada.

(4)(a) This coverage does not apply to
bodily injury of an insured with respect to
which such insured or the legal represen-
tative of the insured shall, without the writ-
ten consent of the insurer, make any
settlement with or prosecute to judgment
any action against any person or organiza-
tion who may be legally liable therefor. ‘

(b) This coverage does not apply to bodily
injury to an insured while occupying a vehi-
cle (other than an insured vehicle) owned by,
or furnished for the regular use of, the
named insured or any relative resident in the
same household, or through being struck by
such a vehicle.

(c) This coverage does not apply so as to
inure directly or indirectly to the benefit of
any workers’ compensation carrier, any per-
son or organization qualifying as a self-
insurer under any workers' compensation or
disability benefits law or any similar law or
the State Accident Insurance Fund Corpo-
ration.

(5)(a) As soon as practicable, the insured
or other person making claim shall give to
the insurer written proof of claim, under
oath if required, including full particulars of
the nature and extent of the injuries, treat-
ment and other details entering into the de-
termination of the amount payable
hereunder. The insured and every other per-
son making claim hereunder shall submit to
examinations under oath by any person
named by the insurer and subscribe the
same, as often as may reasonably be re-
quired. Proof of claim shall be made upon
forms furnished by the insurer unless the
insurer shall have failed to furnish such
forms within 15 days after receiving notice
of claim.

(b) Upon reasonable request of and at the
expense of the insurer, the injured person
shall submit to physical examinations by
physicians selected by the insurer and shall,
upon each request from the insurer, execute
authorization to enable the insurer to obtain
medical reports and copies of records.

(6) If, before the insurer makes payment
of loss hereunder, the insured or the legal
representative of the insured shall institute
any legal action for bodily injury against any
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person or organization legally responsible for
the use of a vehicle involved in the accident,
a copy of the summons and complaint or
other process served in connection with such
legal action shall be forwarded immediately
to the insurer by the insured or the legal
representative of the insured.

(7)(a) The limit of ]iabi]ity stated in the
declarations as applicable to “each person”
is the limit of the insurer’s ]1ab111ty for all
damages because of bodily injury sustained
by one person as the result of any one acci-
dent and, subject to the above provision re-
specting each person, the limit of liability
stated in the declarations as applicable to
“each accident” 1s the total limit of the
company’s liability for all damages because
of bodily injury sustained by two or more
persons as the result of any one accident.

(b) Any payment made under this cover-
age to or for an insured shall be applied in
reduction of any amount which the insured
may be entitled to recover from any person
who is an insured under the bodily injury li-
ability coverage of this policy; and

(c) Any amount payable under the terms
of this coverage because of bodily injury
sustained in an accident by a person who is
an insured under this coverage shall be re-
duced by:

(A) All sums paid on account of such
bodily injury by or on behalf of the owner or
operator of the uninsured vehicle and by or
on behalf of any other person or organization
jointly or severally liable together with such
owner or operator for such bodily injury in-
cluding all sums paid under the bodily injury
liability coverage of the policy; and

(B) The amount paid and the present
value of all amounts payable on account of
such bodily injury under any workers’' com-
pensation law, disability benefits law or any
similar law.

(8) No action shall lie against the insurer
unless, as a condition precedent thereto, the
insured or the legal representative of the in-
sured has fully complied with all the terms
of this policy.

(9Xa) Except as provided in paragraph (c)
of this subsection, with respect to bodily in-
jury to an insured while occupying a vehicle
not owned by a named insured under this
coverage, the insurance under this coverage
shall apply only as excess insurance over any
other insurance available to such occupant
which is similar to this coverage, and this
insurance shall then apply only in the
amount by which the applicable limit of li-
ability of this coverage exceeds the sum of
the applicable limits of liability of a]l such
other insurance.

(b) With respect to bodily injury to an
insured while occupying or through being
struck by an uninsured vehicle, if such in-
sured is an insured under other insurance
available to the insured which is similar to
this coverage, then the damages shall be
deemed not to exceed the higher of the ap-
plicable limits of liability of this insurance
or such other insurance, and the insurer
shall not be liable under this coverage for a
greater proportion of the damages than the
applicable limit of liability of this coverage
bears to the sum of the applicable limits of
liability of this insurance and such other in-
surance.

(c) With respect to bodily injury to an
insured while occupying any motor vehicle
used as a public or livery conveyance, the
insurance under this coverage shall apply
only as excess insurance over any other in-
surance available to the insured which is
similar to this coverage, and this insurance
shall then apply only in the amount by which
the applicable limit of liability of this cover-
age exceeds the sum of the applicable limits
of liability of all such other insurance.

(10) If any person making claim here-
under and the insurer do not agree that such
person is legally entitled to recover damages
from the owner or operator of an uninsured
vehicle because of bodily injury to the in-
sured, or do not agree as to the amount of
payment which may be owing under this
coverage, then, in the event the insured or
the insurer elects to settle the matter by ar-
bitration, the arbitration shall take place
under the arbitration laws of the State of
Oregon and any judgment upon the award
rendered by the arbitrators may be entered
in any court having jurisdiction thereof pro-
vided, however, the costs to the insured of
the arbitration proceeding shall not exceed
$100 and that all other costs of arbitration
shall be borne by the insurer. “Costs” as
used in this provision shall not include at-
torney fees or expenses incurred in the pro-
duction of evidence or witnesses or the
making of transcripts of the arbitration pro-
ceedings. Such person and the insurer each
agree to consider themselves bound and to
be bound by any award made by the
arbitrators pursuant to this coverage in the
event of such election. At the election of the
insured, such arbitration shall be held:

(a) In the county and state of residence
of the insured;

(b) In the county and state where the
insured’s cause of action against the
uninsured motorist arose; or

(c) At any other place mutually agreed
upon by the insured and the insurer.
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(11) In the event of payment to any per-
son under this coverage:

(a) The insurer shall be entitled to the
extent of such payment to the proceeds of
any settlement or judgment that may result
from the exercise of any rights of recovery
of such person against any uninsured motor-
ist legally responsible for the bodily injury
because of which such payment is made;

(b) Such person shall hold in trust for the
benefit of the insurer all rights of recovery
which the person shall have against such
other uninsured person or organization be-
cause of the damages which are the subject
of claim made under this coverage, but only
to the extent that such claim 1s made or paid
herein;

(c) If the insured is injured by the joint
or concurrent act or acts of two or more
persons, one or more of whom is uninsured,
the insured shall have the election to receive
from the insurer any payment to which the
insured would be entitled under this cover-
age by reason of the act or acts of the
uninsured motorist, or the insured may, with
the written consent of the insurer, proceed
with legal action against any or all persons
claimed to be liable to the insured for such
injuries. If the insured elects to receive pay-
ment from the insurer under this coverage,
then the insured shall hold in trust for the
benefit of the insurer all rights of recovery
the insured shall have against any other
person, firm or organization because of the
damages which are the subject of claim made
under this coverage, but only to the extent
of the actual payment made by the insurer;

(d) Such person shall do whatever is
proper to secure and shall do nothing after
loss to prejudice such rights;

(e) If requested in writing by the insurer,
such person shall take, through any repre-
sentative not in conflict in interest with such
person, designated by the insurer, such
action as may be necessary or appropriate to
recover such payment as' damages from such
other uninsured person or organization, such
action to be taken in the name of such per-
son, but only to the extent of the payment
made hereunder. In' the event of a recovery,
the insurer shall be reimbursed out of such
recovery for expenses, costs and attorney
fees incurred by it in connection therewith;
and

(f) Such person shall execute and deliver
to the insurer such instruments and papers
as may be appropriate to secure the rights
and obligations of such person and the
insurer established by this provision.

(12) The parties to this coverage agree
that no cause of action shall accrue to the

insured under this coverage unless within
two years from the date of the accident:

(a) Suit for bodily injury has been filed
against the uninsured motorist, in a court of
competent jurisdiction;

(b) Agreement as to the amount due un-
der the policy has been concluded; or

(c) The insured or the insurer has

formally instituted arbitration proceedings.
[Formerly 743.792)

742.506 Allocation of responsibility
among insurers. Notwithstanding the con-
trary provisions of any policy, the provisions
of ORS 742.504 (9)a) to (c) shall control al-
location of responsibility between insurers.
except that if all policies potentially involved
expressly allocate responsibility between
insurers, or selfinsurers, without
repugnancy, then the terms of the pOlICICS
shall control. (Formerly 743.795]

742.508 Definitions for ORS 742.508
and 742.510. As used in this section and ORS
742.510:

(1) “Covered motor vehicle” means a pri-
vate passenger motor vehicle or a self
propelled mobile home that is owned by the
named insured for which a premium has been
paid for coverage under this section and ORS
742.510.

(2) “Insured vehicle” means a motor ve-
hicle described in the declarations for which
a specific premium charge indicates that
underinsured motorists coverage is afforded
but the term “insured vehicle” shall not in-
clude a vehicle while used as a public or
livery conveyance.

(3) “Private passenger motor vehicle”
means a four-wheel passenger or station
wagon type motor vehicle not more than 12
years old and not used as a public or livery
conveyance, and includes any other four-
wheel motor vehicle of the utility, pickup
body, sedan delivery or panel truck type not
used for wholesale or retail delivery.

(4)(a) “Uninsured vehicle” means:

(A) A vehicle with respect to the owner-
ship, maintenance or use of which there is
no collectible property damage insurance or
bond, in at least the amounts or limits pre-
scribed under ORS 806.070 (2)(c) applicable
at the time of the accident with respect to
any person or organization legally responsi-
ble for the use of such vehicle, or with re-
spect to which there is such collectible
insurance or bond applicable at the time of
the accident but the insurance company
writing the same denies coverage thereunder
or, within two years of the date of the acci-
dent, such company writing the same be-
comes voluntarily or involuntarily declared
bankrupt or for which a receiver is appointed
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or becomes insolvent. It shall be a disputable
presumption that a vehicle is uninsured in
the event the insured and the insurer, after
reasonable efforts, fail to discover within 90
days from the date of the accident, the ex-
istence of wvalid and collectible property
damage insurance or bond applicable at the
time of the accident.

(B) A hit-and-run vehicle as defined in
subsection (5) of this section.

(C) A phantom vehicle as defined in sub-
section (5) of this section.

(b) As used in this section and ORS
742.510, “uninsured vehicle” does not In-
clude:

(A) An 1nsured vehicle;

(B) A vehicle which is owned or operated
by a selfiinsurer within the meaning of any
motor vehicle financial responsibility law,
motor carrier law or any similar law;

(C) A vehicle which is owned by the
United States of America, Canada, a state, a
political subdivision of any such government
or an agency of any of the foregoing;

(D) A land motor vehicle or trailer, if
operated on rails or crawler-treads or while
located for use as a residence or premises
and not as a vehicle;

(E) A farm-type tractor or equipment de-
signed for use principally off public roads,
except while actually upon public roads; or

(F) A vehicle owned by or furnished for
the regular or frequent use of the insured or
any member of the household of the insured.

(5) As used in this section:

(a) “Hit-and-run vehicle” means a vehicle
that causes damage to the covered vehicle of
an insured arising out of physical contact
between the vehicles, provided:

(A) There cannot be ascertained the
identity of-either the operator or the owner
of such hit-and-run vehicle;

(B) The insured or someone on behalf of
the insured reports the accident within 72
hours to a police, peace or judicial officer, to
the Motor Vehicles Division of the Depart-
ment of Transportation or to the equivalent
department in the state where the accident
occurred, and files with the insurer within
30 days thereafter a statement under oath
that the insured or the legal representative
of the insured has a cause or causes of
action arising out of such accident for dam-
ages against a person or persons whose
identity is unascertainable, and setting forth
the facts in support thereof; and

(C) At the insurer’'s request, the insured
or the legal representative of the insured

makes available for inspection the vehicle
which was insured at the time of the acci-
dent.

(b) “Phantom vehicle” means a vehicle
that causes damage to the covered vehicle of
an insured, although there is no physical
contact between the vehicles, provided:

(A) There cannot be ascertained the
identity of either the operator or the owner
of such phantom vehicle;

(B) The facts of such accident can be
corroborated by competent evidence other
than the testimony of the insured or any
passenger in the insured motor vehicle; and

(C) The insured or somecone on behalf of
the insured shall have reported the accident
within 72 hours to a police, peace or judicial
officer, to the Motor Vehicles Division of the
Department of Transportation or to the
equivalent department in the state where the
accident occurred, and shall have filed with
the insurer within 30 days thereafter a
statement under oath that the insured or the
legal representative of the insured has a
cause or causes of action arising out of such
accident for damages against a person or
persons whose identity is unascertainable,

and setting forth the facts in support thereof.
|[Formerly 743.796]

Note: 743796 and 743.797 |renumbered 742.508 and
742 510] were enacted into law by the Legislative As-
sembly and were added to and made a part of ORS
chapter 743 but not to any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

742.510 Property damage coverage for
damage to vehicle caused by uninsured
vehicle. (1) Every insurer issuing motor ve-
hicle liability insurance policies on private
passenger motor vehicles or on self-propelled
mobile homes for delivery in this state shall
have for sale coverage for property damage
to a vehicle of the insured caused by an
uninsured vehicle. Coverage offered under
this section shall be at least the amount
prescribed to meet the requirements of ORS
806.070 for insurance for injury to or de-
struction of the property of others in any one
accident.

(2) A policy with the coverage described
in this section does not cover the first $300
of property damage to the covered motor ve-
hicle as the result of an accident with a hit-
and-run vehicle or phantom vehicle. In all
other cases the first $200 damage is not cov-
ered.

(3) Coverage for property damage de-
scribed in this section applies only to the
amount of damages the insured may be le-
gally entitled to recover. [Formerly 743.797)

Note: See note under 742.508.
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(Personal Injury Protection Benefits)

742.520 Personal injury protection
benefits for motor vehicle liability poli-
cies; applicability; definitions for ORS
742.520 to 742.542. (1) Every motor vehicle
liability policy issued for delivery in this
state that covers any private passenger mo-
tor vehicle shall provide personal injury pro-
tection benefits to the person insured
thereunder, members of that person’s family
residing in the same houschold, passengers
occupying the insured motor vehicle and pe-
destrians struck by the insured motor vehi-
cle. “Personal injury protection benefits”
means the benefits deseribed 1n this section
and ORS 742.524 and 742.530.

(2) Personal 1njury protection benefits
apply to a person’s injury or death resulting:

(a) In the case of the person insured un-
der the policy and members of that person’s
family residing in the same houschold, from
the use or maintenance of any motor vehicle,
except the following vehicles:

(A) A motor vehicle, including a motor-
cycle or moped, which is owned by any of
such persons and which is not covered by a
motor vehicle liability insurance policy that
provides personal injury protection benefits
with respect to the use and maintenance of
that vehicle;

(B) A motorcycle or moped which is not
owned by any of such persons, but this ex-
clusion applies only when the injury or death
results from such person’'s operating or rid-
ing upon the motorcycle or moped; and

(C) A motor vehicle not included in sub-
paragraph (A) or (B) of this paragraph and
not a private passenger motor vehicle.
However, this exclusion applies only when
the 1njury or death results from such per-
son’s operating or occupying the motor vehi-
cle.

(b) In the case of a passenger occupying
or a pedestrian struck by the insured motor
vehicle, from the use or maintenance of the
vehicle.

(3) Personal injury protection benefits
consist of payments for expenses, loss of in-
come and loss of essential services as pro-
vided in ORS 742.524.

(4) An insurer shall pay all personal in-
jury protection benefits promptly after proof
of loss has been submitted to the insurer.

(5) The potential existence of a cause of
action in tort does not relieve an insurer
from the duty to pay personal injury pro-
tection benefits.

(6) Disputes between insurers and benefi-
ciaries about the amount of personal injury
protection benefits, or about the denial of

personal injury protection benefits, shall be
decided by .arbitration.

(7) As used in ORS 742.520 to 742.542:

(a) “Motor vehicle” means a self-
propelled land motor vehicle or trailer, other
than:

(A) A farm type tractor or other self-
propelled equipment designed for use princi-
pally off public roads, while not upon public
roads;

(B) A vehicle operated on
crawler-treads; or

(C) A vehicle located for use as a resi-
dence or premises.

(b) “Motorcycle” and “moped” have the
meanings given those terms in ORS 801.345
and 801.365.

(c) “Occupying” means in, or upon, or
entering into or alighting from.

(d) “Pedestrian” means a pe-rson while
not occupying a self-propelled vehicle.

(e) “Private passenger motor vehicle”
means a four-wheel passenger or station
wagon type motor vehicle not used as a pub-
lic or livery conveyance, and includes any
other four-wheel motor vehicle of the utility,
pickup body, sedan delivery or panel truck
type not used for wholesale or retail delivery
other than farming, a self-propelled mobile
home, and a farm truck. [Formerly 743.800}

742.522 Binding arbitration under ORS
742.520; costs. (1) Arbitration under ORS
742.520 (6) is binding on the parties to the
arbitration.

(2) Costs to the insured of the arbitration
proceeding shall not exceed $100 and all
other costs of arbitration shall be borne by
the insurer. As used in this subsection,
“costs” does not include attorney fees or ex-
penses incurred in the production of evidence
or witnesses or the making of transcripts of
the arbitration proceedings. [Formerly 743 802

rails or

742.524 Contents of personal injury
protection benefits; deductibles. (1) Per-
sonal injury protection benefits as required
by ORS 742.520 shall consist of the following
payments for the injury or death of each
person:

(a) All reasonable and necessary expenses
of medical, hospital, dental, surgical, ambu-
lance and prosthetic services incurred within
one year after the date of the person’s injury,
but not more than $10,000 in the aggregate
for all such expenses of the person. Expenses
of medical, hospital, dental, surgical, ambu-
lance and prosthetic services shall be pre-
sumed to be reasonable and necessary unless
the provider is given notice of denial of the
charges not more than 60 business days after
the insurer receives from the provider notice
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of the claim for the services. At any time
during the first 50 days after the insurer re-
ceives notice of claim, the provider shall,
within 10 business days, answer in writing
questions from the: insurer regarding the
claim. For purposes of determining when the
60-day period provided by this paragraph has
elapsed, counting of days shall be suspended
if the provider does not supply written an-
swers to the insurer within 10 days and shall
not resume until the answers are supplied.

(b) If the injured person is usually en-
gaged in a remunerative occupation and if
disability continues for at least 14 days, 70
percent of the loss of income from work dur-
ing the period of the injured person’s disa-
bility until the date the person is able to
return to the person’s usual occupation. This
benefit is subject to a maximum payment of
$1,250 per month and a maximum payment
period 1n the aggregate of 52 weeks. As used
in this paragraph, “income” includes but is
not limited to salary, wages, tips, commis-
sions, professional fees and profits from an
individually owned business or farm.

(c) If the injured person is not usually
engaged in a remunerative occupation and if
disability continues for at least 14 days, the
expenses reasonably incurred by the injured
person for essential services in lieu of the
services the person would have performed
without income during the period of the per-
son's disability until the date the person is
reasonably able to perform such essential
services. This benefit is subject to a maxi-
mum payment of $30 per day and a maximum
payment period in the aggregate of 52 weeks.

(d) All reasonable and necessary funeral
expenses incurred within one year after the
date of the person’s injury, but not more
than $2,500.

(e) If the injured person is a parent of a
minor child and is required to be hospitalized
for a minimum of 24 hours, $15 per day for
child care, with payments to begin after the
initial 24 hours of hospitalization and to be
made for as long as the person is unable to
return to work if the person is engaged in a
remunerative occupation or for as long as
the person is unable to perform essential
services that the' person would have per-
formed without income if the person is not
usually engaged in a remunerative occupa-
tion, but not to exceed $450.

(2) With respect to the insured person
and members of that person’s family residing
in the same household, an insurer may offer
forms of coverage for the benefits required
by paragraphs (a), (b) and (c) of subsection
(1) of this section with deductibles of up to
$250. {Formerly 743.805]

742.526 anary nature of benefits. (1)
The personal injury protection benefits with
respect to:

(a) The insured and members of the fam-
ily of the insured residing in the same
household injured while occupying the in-
sured motor vehicle shall be primary.

(b) Passengers injured while occupying
the insured motor vehicle shall be primary.

(c) The insured and members of family
residing in the same household injured as
pedestrians shall be primary.

(d) The insured and members of family
resxdmg in the same household injured while
occupying a motor vehicle not insured under
the policy shall be excess.

(e) Pedestrians injured by the insured
motor vehicle, other than the insured and
members of family residing in the same
household, shall be excess over any other
collateral benefits to which the injured per-
son is entitled, including but not limited to
insurance benefits, governmental benefits or
gratuitous benefits.

(2) The personal injury protection bene-
fits may be reduced or eliminated, if it is so
provided in the policy, when the injured per-
son is entitled to receive, under the laws of
this state or any other state or the United
States, workers’ compensation benefits or
any other similar medical or disability bene-
fits. [Formerly 743 810}

742.528 Notice of denial of payment of

benefits. An insurer who denies payment of

ersonal injury protection benefits to or on
geha]f of an insured shall:

(1) Provide written notice of the denial,
within 60 calendar days of receiving a claim
from the provider, to the insured, stating the
reason for the denial and informing the in-
sgriad of the method for contesting the de-
nial;

(2) Provide a copy of the notice of the
denial, within 60 calendar days of receiving
a claim from the provider, to a provider of
services under ORS 742.524 (1)(a); and

(3) Provide a copy of the notice required
b{ this section to the director. [Formerly
743.812)

742.530 Exclusions from coverage. (1)
The insurer may exclude from the coverage
for personal injury protection benefits any
injured person who:

(a) Intentionally causes self-injury; or

(b) Is participating in any prearranged or
organized racmg or speed contest or practice
or preparation for any such contest.

(2) The insurer may exclude from the
coverage for the benefits required by ORS
742.524 (1)(b) and (c) any person injured as a
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pedestrian in an accident outside this state,
other than the insured person or a member
of that person’s family residing in the same
housechold. [Formerly 743 815]

742.532 Benefits may be more favora-
ble than those required by ORS 742.520,
742.524 and 742.530. Nothing in ORS 742.520
to 742.542 1s intended to prevent an insurer
from providing more favorable benefits than
the personal injury protection benefits de-

scribed in ORS 742.520, 742.524 and 742.530.
{Formerly 743 820]

742.534 Reimbursement of other
insurers paying benefits; arbitrating is-
sues of liability and amount of re-
imbursement. (1) Every authorized motor
vehicle liability insurer whose insured is or
would be held legally liable for damages for
injuries sustained in a motor vehicle acci-
dent by a person for whom personal injury
protection benefits have been furnished by
another such insurer, or for whom benefits
have been furnished by an authorized health
insurer, shall reimburse such other insurer
for the benefits it has so furnished if it has
requested such reimbursement, has not given
notice as provided in ORS 742.536 that it
elects recovery by lien in accordance with
that section and is entitled to reimbursement
under this section by the terms of its .policy.
Reimbursement under this subsection, to-
gether with the -amount paid to injured per-
sons by the lability insurer, shall not exceed
the limits of the policy issued by the insurer.

(2) In calculating such reimbursement,
the amount of benefits so furnished shall be
diminished in proportion to the amount of
negligence attributable to the person for
whom benefits have been so furnished, and
the reimbursement shall not exceed the
amount of damages legal]y recoverable by
the person.

(3) Disputes between insurers as to such
issues of liability and the amount of re-
imbursement required by this section shall
be decided by arbitration.

(4) Findings and awards made in such an
arbitration proceeding are.not admissible in

any action at law or suit in equity. [Formerly
743.825)

742.536 Notice of claim or legal action
to insurer; insurer to elect manner of re-
covery of benefits furnished; lien of
insurer. (1) When an authorized motor vehi-
cle liability insurer has furnished personal
injury protection benefits, or an authorized
health insurer has furnished benefits, for a
person injured in a motor vehicle accident,
if such injured person makes claim, or insti-
tutes legal action, for damages for such inju-
ries against any person, such injured person
shall give notice of such claim or legal

action to the insurer by personal service or
by registered or certified mail. Service of a
copy of the summons and complaint or copy
of other process served in connection. with
such a legal action shall be sufficient notice
to the insurer, in which case a return show-
ing service of such notice shall be filed with
the clerk of the court but shall not be a part
of the record except to give notice.

(2) The insurer may elect to seek re-
imbursement as provided in this section for
benefits it has so furnished, out of any re-
covery under such claim or legal actlon, if
the insurer has not been a party to an inter-
insurer reimbursement procccding with re-
spect to such benefits under ORS 742.534 and
1s entitled by the terms of its policy to the
benefit of this section. The insurer shall give
written notice of such election within 30
days from the receipt of notice or knowledge
of such claim or legal action to the person
making claim or instituting legal action and
to the person against whom claim is made or
legal action instituted, by personal service
or by registered or certified mail. In the case
of a legal action, a return showing service
of such notice of election shall be filed with
the clerk of the court but shall not be a part
of the record except to give notice to the
claimant and the defendant of the lien of the
Insurer.

(3) If the insurer so serves such written
notice of election and, where applicable, such
return is so filed:

(a) The insurer has a lien against such
cause of action for benefits it has so fur-
nished, less the proportion, not to exceed 100
percent, of expenses, costs and attorney fees
incurred by the injured person in connection
with the recovery that the amount of the lien
before such reduction bears to the amount
of the recovery.

(b) The injured person shall include as
damages in such claim or legal action the
benefits so furnished by the insurer.

(c) In the case of a legal action, the
action shall be taken in the name of the in-
jured person.

(4) As used in this section, “makes
claim” or “claim” refers to a written demand
made and delivered for a specific amount of
damages and which meets other require-
ments reasonably established by the direc-
tor’s rule. [Formerly 743 828}

742.538 Subrogation rights of insurers
to certain amounts received by claimant;
recovery actions against persons causing
injury. If a motor vehicle liability insurer
has furnished personal injury protection
benefits, or a health insurer has furnished
benefits, for a person injured in a motor ve-
hicle accident, and the interinsurer re-
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imbursement benefit of ORS 742.534 is not
available under the terms of that section,
and the insurer has not elected recovery by
lien as provided in ORS 742.536, and is enti-
tled by the terms of its policy to the benefit
of this section:

(1) The insurer is entitled to the proceeds
of any settlement or judgment that may re-
sult from the exercise of any rights of recov-
ery of the injured person against any person
legally responsible for the accident, to the
extent of such benefits furnished by the
insurer less the insurer’'s share of expenses,
‘costs and attorney fees incurred by the in-
jured person in connection with such recov-
ery. !

(2) The injured person shall hold in trust
for the benefit of the insurer all such rights
of recovery which the injured person has, but
only to the extent of such benefits furnished.

(3) The injured person shall do whatever
is proper to secure, and shall do nothing af-
ter loss to prejudice, such rights.

(4) If requested in writing by the insurer,
the injured person shall take, through any
representative not in conflict in interest with
the injured person designated by the insurer,
such action as may be necessary or appro-
priate to recover such benefits furnished as
damages from such responsible person, such
action to be taken in the name of the injured
person, but only to the extent of the benefits
furnished by the insurer. In the event of a
recovery, .the insurer shall also be reim-
bursed out of such recovery for the injured
person’s share of expenses, costs and attor-
ney fees incurred by the insurer in con-
nection with the recovery.

(5) In calculating respective shares of
expenses, costs and attorney fees under this
section, the basis of allocation shall be the
respective proportions borne to the total re-
covery by:

(a) Such benefits
insurer; and

(b) The total recovery less (a).

(6) The injured person shall execute and
deliver to the insurer such instruments and
papers as may be appropriate to secure the
rights and obligations of the insurer and the
injured person as established by this section.

furnished by the

(7) Any provisions in a motor vehicle li-
ability insurance policy or health insurance
policy giving rights to the insurer relating to
subrogation or the subject matter of this
section shall be construed and applied in ac-
cordance with the provisions of this section.
[Formerly 743.830]

742.540 Rules. The director shall have
authority to issue such rules as are reason-

ably necessary to carry out the purposes of
ORS 742.520 to 742.542. [Formerly 743.833]

742.542 Effect of personal injury pro-
tection benefits paid. Payment by a motor
vehicle liability insurer of personal injury
protection benefits for its own insured shall
be applied in reduction of the amount of
damages that the insured may be entitled to
recover from the insurer under uninsured
motorist coverage for the same accident but
may not be applied in reduction of the

uninsured motorist coverage policy limits.
[Formerly 743 835]

(Cancellation)

742.560 Definitions for ORS 742.560 to
742.572. As used in ORS 742.560 to 742.572:

(1) “Policy” means any insurance policy
which provides automobile liability. coverage,
uninsured motorist coverage, automobile
medical payments coverage or automobile
physical damage coverage on individually
owned private passenger vehicles including
pickup and panel trucks and station wagons,
which are not used as a public or livery
conveyance for passengers, nor rented to
others; provided, however, that ORS 742.560
to 742.572 shall not apply to any policy:

(a) Issued under an automobile assigned
risk plan;
(b) Insuring more than four automobiles;

(c) Covering garage, automobile sales
agency, repair shop, service station or public
parking place operation hazards; or

(d) Issued principally to cover personal
or premises hability of an insured even
though such insurance may also provide
some incidental coverage for liability arising
out of the ownership, maintenance or use of
a motor vehicle on the premises of such in-
sured or on the ways immediately adjoining
such premises.

(2) “Renewal” or “to renew” means to
continue coverage for an additional policy
period upon expiration of the current policy
period of a policy. Any policy with a policy
period or term of less than six months shall
for the purpose of ORS 742.560 to 742.572 be
considered as if written for a policy period
or term of six months. Any policy written for
a term longer than one year or any policy
with no fixed expiration date shall for the
purpose of ORS 742.560 to 742.572 be consid-
ered as if written for successive policy peri-
ods or terms of one year but not extending
beyond the actual term for which the policy
was written.

(3) “Nonpayment of premium” means
failure of the named insured to discharge
when due any of the insured’s obligations in
connection with the payment of premiums on
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the policy, or any instalment of such pre-
mium, whether the premium is payable di-
rectly to the insurer or its agent or
indirectly under any premium finance plan
or extension of credit.

(4) “Cancellation” means termination of
coverage by an insurer, other than termi-
nation at the request of the insured, during
a policy period.

(5) “Nonrenewal” means a notice by an
insurer to the named insured that the
insurer 1s unwilling to renew a policy.

(6) “Expiration” means termination of
coverage by reason of the policy having
reached the end of the term for which it was
issued or the end of the period for which a
premium has been paid. [Formerly 743.900|

742.562 Grounds for cancellation of
policies; notice required; applicability. (1)
A notice of cancellation of a policy shall be
effective only if it is based on one or more
of the following reasons:

(a) Nonpayment of premium;

(b) Fraud or material misrepresentation
affecting the policy or in the presentation of
a claim thereunder, or violation of any of the
terms or conditions of the policy; or

(c) The named insured or any operator
either resident in the same household or who
customarily operates an automobile insured
under the policy has had driver's license
suspended or revoked pursuant to law during
the policy period, or, if the policy is a re-
newal, during its policy period or the 180
days immediately preceding its effective date.

(2) This section shall not apply to any
olicy or coverage which has been in effect
ess than 60 days at the time notice of can-
cellation is mailed or delivered by the
insurer unless it is a renewal policy.

(3) This section shall
nonrenewal. [Formerly 743.905|

742.564‘, Manner of giving cancellation
notice. (1) No notice of cancellation of a
policy to which ORS 742.562 applies shall be
effective unless mailed or delivered by the
insurer to the named insured at least 30 days
prior to the effective date of cancellation and
accompanied by a statement of the reason or
reasons for cancellation, provided, however,
that where cancellation 1s for nonpayment
of premium at least 10 days’ notice of can-
cellation accompanied by the reason therefor
shall be given.

(2) This .section shall
nonrenewal. [Formerly 743 910]

742.566 Renewal of policies; require-
ments for refusal to renew. (1) An insurer
shall offer renewal of a policy, contingent
upon payment of premium as stated in the

not apply to

not apply to

offer, to ‘an insured unless the insurer mails
or delivers to the named insured, at the ad-
dress shown in the policy, at least 30 days’
advance notice of nonrenewal. Such notice
shall contain or be accompanied by a state-
ment of the reason or reasons for
nonrencwal.

(2) The insurer shall not be required to
notify the named insured or any other in-
sured of nonrenewal of the policy if the
insurer has mailed or delivered a notice of
expiration or cancellation on or prior to the
30th day preceding expiration’ of the policy
period.

(3) Notwithstanding the failure of an
insurer to comply with this section, the pol-
icy shall terminate on the effective date of
any replacement or succeeding automobile
insurance pohcy, with respect to any auto-

mobile designated in both policies. [Formerly
743 916
742.568 Proof of cancellation or

nonrenewal notice. Proof of mailing notice
of cancellation, or of intention not to renew
or of reasons for cancellation, to the named
insured at the address shown in the policy,

shall be sufficient proof of notice. [Formerly
743 920]

742.570 Notifying insured under can-
celed or unrenewed policy of eligibility
for participation in insurance pool. When
automobile bodily injury and property dam-
age liability coverage is canceled, other than
for nonpayment of premium, or in the event
of failure to renew automobile bodily injury
and property damage liability coverage to
which ORS 742.566 applies, the insurer shall
notify the named insured of possible eligibil-
ity for automobile liability insurance through
any insurance pool or facility operating in
this state, whether voluntarily or under stat-
ute or rule. Such notice shall accompany or
be included in the notice of cancellation or

the notice of intent not to renew. |Formerly
743.925]

742.572 Immunity from liability of
persons furnishing information regarding
cancellation or nonrenewal of policies.
There shall be no liability on the part of and
no cause of action of any nature shall arise
against the director or against any insurer,
its authorized representative, its agents, its
employees, or any firm, person or corporation
furnishing to the insurer information as to
reasons for cancellation or nonrenewal, for
any statement made by any of them in any
written notice of cancellation or nonrenewal,
or in any other communication, oral or writ-
ten, specifying the reasons for cancellation
or nonrenewal, or providing of information
pertaining thereto, or for statements made
or evidence submitted at any hearings con-
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ducted in connection therewith. [Formerly

743 930]

CANCELLATION AND NONRENEWAL
OF COMMERCIAL LIABILITY
POLICIES

742.700 Definitions for ORS 742.700 to
742.710. As used in ORS 742.700 to 742.710:

(1) “Cancellation” means termination of
a policy at a date other than its expiration
date.

(2) “Expiration date” means the date
upon which coverage under a policy ends.
For a policy written for a term longer than
one year or with no fixed expiration date,
“expiration date” means the annual anniver-
sary date of the policy.

(3) “Nonpayment of premium” means the
failure or inabihity of the named insured to
discharge any obligation in connection with
the payment of premium on a policy of in-
surance subject to ORS 742.700 to 742.710,
whether the payments are payable directly to
the insurer or its agent or indirectly payable
under a premium finance plan or extension
of credit.

~ (4) “Nonrenewal” means the refusal of an
Insurer to renew a policy at its expiration
date.

(6) “Renewal” or “renew” means the is-
suance of, or the offer to issue by an insurer,
a policy succeeding a policy previously is-
sued and delivered by the same insurer or
the issuance of a certificate or notice ex-
tending the terms of an existing policy for a

s ecified fcrlod beyond its expiration date.
[Formerly 743 940]

742.702 Grounds for cancellation; no-
tice. (1) Except as provided in ORS 742.710,
a contract of commercial liability insurance
may not be canceled by an insurer before the
expiration of the policy, except on one or
more of the following grounds:

(a) Nonpayment of premium.

(b) Fraud or material misrepresentation
made by or with the knowledge of the named
insured in obtaining the policy, continuing
the policy or in presenting a claim under the
policy.

(c) Substantial increase in the risk of loss
after insurance coverage has been issued or
renewed, including but not limited to an in-
crease in exposure due to rules legislation
or court decision.

(d) Failure to comply with reasonable
loss control recommendations.

(e) Substantial breach of contractual du-
ties, conditions or warranties.

(f} Determination by the director that the
continuation of a line of insurance or class

“®

of business to which the policy belongs will
jeopardize a company’s solvency or will place
the insurer in violation of the insurance laws
of Oregon or any other state.

(g) Loss or decrease in relnsurance cov-
ering the risk.

(h) Any other reason approved by the di-
rector by rule.

(2) Cancellation of a commercial liability
policy shall not be effective until at least 10
working days after the insured receives a
written notice of cancellation. The notice
shall state the effective date of and the rea-
son for cancellation and shall inform the in-
sured ‘of the hcarmg rights established by
ORS 742.704.

(3) This section does not apply to policies
canceled because of action by an insurer un-
der ORS 731.482. [Formerly 743 942)

742.704 Hearing. Within 30 days after
receiving a notice of cancellation under ORS
742.702, an insured may request a hearing
before the director. The purpose of this
hearing shall be limited to establishing the
existence of the proof or evidence given by
the insurer in its notice of cancellation. The
burden of proving the reason for cancellation
shall be upon the insurer. [Formerly 743.944]

742.706 Renewal; nonrenewal. (1) If an
insurer offers or purports to renew a com-
mercial liability policy, but on terms less fa-
vorable to the 1nsured or at higher rates, the
new terms or rates may take effect on the
renewal date, if the insurer provides the in-
sured, and the agent if any, 30 days’ written
notice. If the insurer does not provide such
notice, the insured may cancel the renewal
policy within 30 days after receipt of the no-
tice or delivery of the renewal policy. Earned
premium for the period of time the renewal
policy was in force shall be calculated pro
rata at the lower of the current or previous
year's rate. If the insured accepts the re-
newal, any premium increase or changes in
terms shall be effective immediately follow-
ing the prior policy’s expiration date.

(2) Nonrenewal of a commercial liability
policy shall not be effective until at least 30
days after the insured receives a written no-
tice of nonrenewal. If, after an insurer pro-
vides a notice of nonrenewal as described in
this subsection, the insurer extends the pol-
icy 90 days or less, an additional notice of
nonrenewal is not required with respect to
the extension.

(3) Subsection (1) of this section does not
apply:

(a) If the change is a rate, form or plan
filed with the director and applicable to the
entire line of insurance or class of business
to which the policy belongs; or
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(b) To a premium increase based on the
altered nature or extent of the risk insured
against.

(4) If a commercial liability policy i1s is-
sued for a term longer than one year, and for
additional consideration a premium is guar-
anteed, the insurer may not refuse to renew
the policy or increase the premium for the
term of that policy. [Formerly 743 946]

742.708 Proof of receipt of notice. A
post office certificate of mailing to the
named insured at the named insured’'s last-
known address shall constitute conclusive
proof that the named insured received the
notice of cancellation or nonrenewal on the
third calendar day after the date of the cer-
tificate of mailing. [Formerly 743.948| -

742,710 Exemptions from
of ORS 742.700 to 742.708. (1) O
to 742.708 do not apply to:

(a) Any commercial liability insurance
policy that has not been previously renewed

rovisions

742.700

if the policy ‘has been in effect less than 60
days at the time notice of cancellation is
mailed or otherwise delivered.

(b) Any policy subject to the provisions
of ORS 742.560 to 742.572.

{c) Workers’' compensation insurance.
(d) Any assigned risk program.

{e) Any policy issued by a surplus lines
insurer.

(f) Any excess lability insurance policy,
including any commercial umbrella policy
and any excess umbrella policy.

(2) The director may suspend. in whole
or in part, the applicability of ORS 742.700
to 742.708 to any 1nsurer if, in the director’s
discretion, its application will endanger the
ability of the insurer to fulfill its contractual
obligations. [Formerly 743 950]
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