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ESTABLISHMENT OF SOLID WASTE DISPOSAL
SITE WITHIN CLACKAMAS, MULTNOMAH AND
WASHINGTON COUNTIES
(Temporary provmlons relating to the es-
tablishment of disposal site within
Clackamas, Multnomah and Washington

Counties are compiled as a note following
ORS 459.790)

BEVERAGE CONTAINERS

459.810 Definitions for ORS 459.810 to 459.890

459.820 Refund value required

459.830 Practices required of dealers and distribu-
tors

459.840 When dealer or distributor authorized to
refuse to accept or pay refund in certaln
cases; notice

459.850 Indication of refund value required; ex-
ception; certain metal containers and
plastic container holders prohibited

459.860 Certification of containers as reusable by
more than one manufacturer

459.870 Decision .upon certification applications;

review and withdrawal of certifications

459.880 . Redemption centers
459.890 Certification and withdrawal procedures

PENALTIES
459.992 Criminal penalties
459.995 Civil penalties .
459.997. Civil and criminal penaltles for violation

of ORS 459.504 to 459.619 - -.

CROSS REFERENCES
Envircohnmental Quality Commission, duties and powers,

Master plans and service facilities for solid waste. dis-
posal authorized for certain counhes 451.010

Metropolitan service district control over waste disposal
site modification, 268.318

Radioactive waste, 469 530 to 469.559 . . s

Studge, use on agricultural, horticultural or
silvicultural land, 468 778

Vehicles used in refuse operations, maximum single axle
weight, 818.030
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459.005

‘SOLID WASTE MANAGEMENT
(General Provisions)

459.005 Definitions for ORS 459.005 to
459.426. As used in ORS 275.275, 459.005 to
459.426, unless the context requires other-
wise:

(1) “Affected person” means a person or
entity involved in the solid waste collection
service process including but not limited to
a recycling collection service, disposal site
permittee or owner, city, county and metro-
politan service district.

(2) “Area of the state” means any city or
county or combination or portion thereof or
other geographical area of the state.as may
be designated by the commission.

(3) “Board of county commissioners” or
“board” includes county court.

(4) “Collection franchise” means a fran-
chise, certificate, contract or license issued
by a city or county authorizing a person to
provide collection service.

(5) “Collection service” means a service
that provides for collection of solid waste or
recyclable material or both.

(6) “Commission” means the
mental Quality Commission.

(7) “Conditionally exempt small quantity
generator” means a person that generates a
hazardous waste but is conditionally exempt
from substantive regulation because the
waste is generated in quantities below the
threshold for regulation adopted by the com-
mission pursuant to ORS 466.020.

(8) “Department” means the Department
of Environmental Quality.

(9) “Disposal site” means land and facili-
ties used for the disposal, handling or trans-
fer of or resource recovery from solid wastes,
including but not limited to dumps, landfills,
sludge lagoons, sludge treatment facilities,
disposal sites for septic tank pumping or
cesspool cleaning service, transfer stations,
resource recovery facilities, incinerators for
solid waste delivered by the public or by a
solid waste collection service, composting
plants and land and facilities previously used
for solid waste disposal at a land disposal
site; but the term does not include a facility
subject to the permit requirements of ORS
468.740; a landfill site which is used by the
owner or person in control of the premises
to dispose of soil, rock, concrete or other
similar nondecomposable material, unless the
site is used by the public either directly or
through a solid waste collection service; or
a site operated by a wrecker issued a certif-
icate under ORS 822.110.

(10) “Hazardous waste” has the meaning
given that term in ORS 466.005.

Environ-

(11) “Hazardous  waste collection
service” means a service that collects haz-
ardous waste from exempt small quantity
generators and from households.

(12) “Household hazardous waste” means
any discarded, useless or unwanted chemical,
material, substance or product that is or may
be hazardous or toxic to the public or the
environment and is commonly used in or
around households which may include, but is
not limited to, some cleaners, solvents, pesti-
cides, and automotive and paint products.

(13) “Land disposal site” means a disposal
site in which the method of disposing of solid
waste is by landfill, dump, pit, pond or
lagoon.

(14) “Land reclamation” means the resto-
ration of land to a better or more useful
state. .

(15) “Local government unit” means a
city, county, metropolitan service district
formed under ORS chapter 268, sanitary dis-
trict or sanitary authority formed under ORS
chapter 450, county service district formed
under ORS chapter 451, regional air quality
control authority formed under ORS 468.500
to 468.530 and 468.540 to 468.575 or any other
local government unit responsible for solid
waste management.

(16) “Metropolitan service district”
means a district organized under ORS chap-
ter 268 and exercising solid waste authority
granted to such district under this chapter
and ORS chapter 268.

(17) “Periodic collection event” means
the collection of household hazardous waste
or conditionally exempt small quantity gen-
erator hazardous waste at a temporary facil-
ity. .

(18) “Permit” includes, but is not limited
to, a conditional permit. '

(19) “Person” means the state or a public
or private corporation, local government
unit, public agency, individual, partnership,
association, firm, trust, estate or any other
legal entity.

(20) “Recyclable material” means any
material or group of materials that can be
collected and sold for recycling at a net cost
equal to or less than the cost of collection
and disposal of the same material.

(21) “Regional disposal site” means.:

(a) A disposal site selected pursuant to
chapter 679, Oregon Laws 1985; or

(b) A disposal site that receives, or a
proposed disposal site that is designed to re-
ceive more than 75,000 tons of solid waste a
year from commercial haulers from outside
the immediate service area in which the dis-
posal site is located. As used in' this para-
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graph, “immediate service area” means the
county boundary of all counties except a
county that is within the boundary of the
metropolitan service district. For a county
within the metropolitan service district, “im-
mediate service area” means the metropol-
itan service district boundary.

(22) “Resource recovery” medns the
process of obtaining useful material or en-
ergy resources from solid waste and includes:

(a) “Energy recovery,” which means re-
covery in which all or a part of the solid
waste materials are processed to utilize the
heat content, or other forms of energy, of or
from the material.

(b) “Material recovery,” which means
any process of obtaining from solid waste, by
presegregation or otherwise, materials which
still have useful physical or chemical prop-
erties after serving a specific purpose and
can, therefore, be reused or recycled for the
same or other purpose. .

(c) “Recycling,” which means any . process
by which solid waste materials are trans-
formed into new products in such a manner
that the original products may lose their
identity.

(d) “Reuse,” which means the return of
a commodity into the economic stream for
use in the same kind of application as before
without change in its identity.

(23) “Solid waste collection service” or
“service” means the collection, transporta-
tion or disposal of or resource recovery from
solid wastes but does not include that part
of a business operated under a certificate is-
sued under ORS 822.110. - '

(24) “Solid waste” means all putrescible
and nonputrescible wastes, including but not
limited to garbage, rubbish, refuse, ashes,
waste paper and cardboard; sewage sludge,
septic tank and cesspool pumpings or other
sludge; commercial, industrial, demolition
and construction wastes; discarded or aban-
doned vehicles or parts thereof; discarded
home and industrial appliances; manure,
vegetable or animal solid and semisolid
wastes, dead animals, infectious waste as de-
fined in ORS 459.387 and other wastes; but
the term does not include:

(a) Hazardous wastes as defined in ORS
466.005.

(b) Materials used for fertilizer' or for
other productive purposes or which -are
salvageable as such materials- are used on
land in agricultural operations and the
growing or harvesting of crops and the rais-
ing of fowls or animals.

(25) “Solid waste management” means
prevention or reduction of solid waste; man-
agement. of the storage, collection, transpor-

tation, treatment, utilization, processing and
fina]l disposal of solid waste; or resource re-
covery from solid waste; and facilities neces-
sary or convenient to such activities.

(26) “Source separate” means that the
person who last uses recyclable material
separates the recyclable material from solid
waste.

(27) “Transfer station” means a fixed or
mobile facility normally used, as an adjunct
of a solid waste collection and disposal sys-
tem or resource recovery system, between a
collection route and a disposal site, including
but not limited to'a large hopper, railroad
gondola or barge.

(28) “Waste” means useless or discarded
materials.

(29) “Wasteshed” means an area of the
state having a common solid waste disposal
system or designated by the commission as
an appropriate area of the state within which
to develop a common re&cling program. [1971
c.648 §2; 1973 c.811 §1; 1973 c.835 §135; 1975 ¢.239 §1; 1977
¢.867 §21; 1983 ¢.338 §931; 1983 c.729 §14, 1983 c 766 §5;
1987 ¢.876 §17; 1989 ¢.763 §12; 1989 c 833 §67]

Note: The amendments to 459 005 by section 12,
chapter 763, Oregon Laws 1989, become operative July
1, 1990. See section 18, chapter 763, Oregon Laws 1989.
459.005, as amended by section 67, chapter 833, Oregon
Laws 1989, is set forth for the user’s convenience.

459.005. As used in ORS 275.275, 459 005 to 459.385,
unless the context requires otherwise:

(1) “Affected person” means a person or entity in-
volved in the solid waste collection service process In-
cluding but not limited to a recycling collection service,
disposal site permittee or owner, city, county and met-
ropolitan service district.

(2) “Area of the state® means any ¢ity or county
or combination or portion thereof or other geographical
area of the state as may be designated by the commis-
sion.

(3) “Board of county commissioners” or “board”
includes county court.

(4) “Collection f_ranchis'e" means a franchise, certif-
icate, contract or license issued by a city or county
authorizing a person to provide collection service.

(5) “Collection service” means a service that pro-
vides for collection of solid waste or recyclable material
or both

(6) “Commission” means the Environmental Quality
Commission.

(7 “Conditionally exempt small quantity
generator” means a person that generates a hazardous
waste but is conditionally exempt from substantive reg-
ulation because the waste is generated in quantities be-
low the threshold for regulation adopted by the
commission pursuant to ORS 466.020.

(8) “Department” means the Department of Envi-
ronmental Quality.

(9) “Disposal site” means land and facilities used
for the disposal, handling or transfer of or resource re-
covery 'from solid wastes, including but not limited to
dumps, landfills, sludge lagoons, sludge treatment facil-
ities, disposal sites for septic tank pumping or cesspool
cleaning service, transfer stations, resource recovery
facilities, incinerators for solid waste delivered by the
public or by a solid waste collection service, compostin
plants and land and facilities previously used for soli
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459.015

waste disposal at a land disposal site; but the term does
not include a facility subject to the permit requirements
of ORS 468.740, a landfill site which is used by the
owner or person in control of the premises to dispose
of soil, rock, concrete or other similar nondecomposable
material, unless the site 1s used by the public either di-
rectly or through a solid waste collection service; or a
site operated by a wrecker issued a certificate under
ORS 822.110.

(10) “Hazardous waste” has the meaning given that
term in ORS 466.005.

(11) “Hazardous waste collection service” means a
service that collects hazardous waste from exempt small
quantity generators and from households.

(12) “Household hazardous waste” means any dis-
carded, useless or unwanted chemical, material, sub-
stance or product that 1s or may be hazardous or toxic
to the public or the environment and 1s commonly used
in or around households which may include, but is not
limited to, some cleaners, solvents, pesticides, and au-
tomotive and paint products.

(13) “Land disposal site” means a disposal site in
which the method of disposing of solid waste is by
landfill, dump, pit, pond or lagoon.

(14) “Land reclamation” means the restoration of
land to a better or more useful state.

(15) "Local government unit” means a city, county,
metropolitan service district formed under ORS chapter
268, sanitary district or sanitary authority formed under
ORS chapter 450, county service district formed under
ORS chapter 451, regional air quality control authority
formed under ORS 468.500 to 468.530 and 468.540 to
468.575 or any other local government unit responsible
for solid waste management. .

(16) “Metropolitan service district” means a district
organized under ORS chapter 268 and exercising solhd
waste authority granted to such district under this
chapter and ORS chapter 268.

(17) “Periodic collection event” means the col-
lection of household hazardous waste or conditionally
exempt small quantity generator hazardous waste at a
temporary facility.

(18) “Permut” includes, but is not limited to, a con-
ditional permit.

(19) “Person” means the state or a public or private
corporation, local government unit, public agency, indi-
vidual, partnership, association, firm, trust, estate or
any other legal entity.

(20) “Recyclable material” means any material or
group of materials that can be collected and sold for
recycling at a net cost equal to or less than the cost
of collection and disposal of the same material.

(21) “Regional disposal site” means:

(a) A disposal site selected pursuant to chapter 679,
Oregon Laws 1985; or *

(b} A disposal site that receives, or a proposed
disposal site that is designed to receive more than 75,000
tons of solid waste a year from commercial haulers from
outside the immediate service area in which the disposal
site is located. As used in this paragraph, “immediate
service area” means the county boundary of all counties
except a county that is within the boundary of the
metropolitan service district. For a county within the
metropolitan service district, “immediate service area”
means the metropolitan service district boundary.

(22) “Resource recovery” means the process of ob-
taining useful material or energy resources from solid
waste and includes.

(a) “Energy recovery,” which means recovery in
which all or a part of the solid waste materials are

processed to utilize the heat content, or other forms of

energy, of or from the material.

(b) “Material recovery,” which means any process
of obtaining from solid waste, by presegregation or
otherwise, materials which still have usequ physical or
chemical properties after serving a specific purpose and
can, therefore, be reused or recycled for the same or
other purpose. :

(c) “Recycling,” which means any process by which
solid waste materials are transformed into new products
in such a manner that the original products may lose
their identity. ]

(d) “Reuse,” which means the return of a commod-
ity into the economic stream for use in the same kind
of application as before without change in its identity.

(23) “Solid waste collection service” or “service”
means the collection, transportation or disposal of or
resource recovery from solid wastes but does not in-
clude that part of a business operated under a certif-
icate issued under ORS 822.110.

(24) “Solild waste” means all putrescible and
nonputrescible wastes, including but not limited to gar-
bage, rubbish, refuse, ashes, waste paper and cardboard;
sewage sludge, septic tank and cesspool pumpings or
other sludge; conumercial, industrial, demolition and
construction wastes; discarded or abandoned vehicles
or parts thereof; discarded home and industrial appli-
ances; manure, vegetable or animal solid and semisolid
wastes, dead animals and other wastes; but the term
does not include:

(a) Hazardous wastes as defined in ORS 466.005.

(b) Materials used for fertilizer or for other pro-
ductive purposes or which are salvageablé as such ma-
terials are used on land in agricultural operations and
the growing or harvesting of crops and the raising of
fowls or animals.

(25) “Solid waste management” means prevention
or reduction of solid waste; management of the storage,
collection, transportation, treatment, utilization, proc-
essing and final disposal of solid waste; or resource re-
covery from solid waste; and facilities necessary or
convenient to such activities.

(26) “Source separate” means that the person who
last uses recyclable material separates the recyclable
material from sohd waste.

(27) “Transfer station” means a fixed or mobile fa-
cility normally used, as an adjunct of a solid waste
collection 'ancr disposal system or resource recovery
system, between a collection route and a disposal site,
including but not limited to a large hopper, railroad
gondola or barge.

(28) “Waste” means useless or discarded materials.

(29) “Wasteshed” means an area of the state having
a common solid waste disposal system or designated by
the commission as an appropriate area of the state
within which to develop a common recycling program.

459.010 [1967 c.428 §2; 1969 c¢.593 §42; repealed by
1971 c.648 §33]

459.015 Policy. (1) The Legislative As-
sembly finds and declares that:

(a) The planning, development and opera-
tion of recycling programs is a matter of
state-wide concern.

(b) The opportunity to recycle should be
provided to every person in Oregon.

(c) There is a shortage- of appropriate
sites for landfills in Oregon.

(d) It is in the best interests of the people
of Oregon to extend the useful life of existing
solid waste. disposal sites by encouraging re-
cycling and reuse of materials whenever re-
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cycling is economically feasible, and by
requiring solid waste to undergo volume re-
duction through recycling and reuse meas-
ures before disposal in landfills to the
maximum extent feasible. Implementation of
recycling and reuse measures will not only
increase the useful life of solid waste dis-
posal sites, but also decrease the potential
public health and safety impacts associated
with landfill operation.

(2) In the interest of the public health,
safety and welfare and in order to conserve
energy and natural resources, it is the policy
of the State of Oregon to establish a com-
prehensive state-wide program for solid
waste management which will:

(a) After consideration of technical and
economic feasibility, establish priority in
methods of managing solid waste in Oregon
as follows:

(A) First, to reduce the amount of solid
waste generated;

(B) Second, to reuse material ‘ for the
purpose for which it was originally intended;

(C) Third, to recycle material that cannot
be reused;

(D) Fourth, to recover energy from solid
waste that cannot be reused or recycled, so
long as the energy recovery facility preserves
t:ht:i quality of air, water and land resources;
an

(E) Fifth, to dispose of solid waste that
cannot be reused, recycled or from which
energy cannot be recovered by landfilling or
other method approved by the department.

(b) Clearly express the Legislative As-
sembly’s previous delegation of authority to
cities and counties for collection service
franchising and regulation and the extension
of that authority under the provisions of
ORS 459.005, 459.015, 459.035, 459.165 to
459.200, 459.250, 459.992 and 459.995.

(¢) Retain primary responsibility for
management of adequate solid waste man-
agement programs with local government
units, reserving to the state those functions
necessary to assure effective programs, coop-
eration among local government units and
coordination of solid waste management pro-
grams throughout the state.

(d) Promote research, surveys and dem-
onstration projects to encourage resource
recovery.

(e) Promote research, surveys and dem-
onstration projects to aid in developing more
sanitary, efficient and economical methods
of solid waste management.

(f) Provide advisory technical assistance
and planning assistance to local government

units and other affected persons in the plan-
ning, development and implementation of
‘solid waste management programs.

(g) Develop, in coordination with federal,
state and local agencies and other affected
persons, long-range plans including regional
approaches to promote reuse, to provide land
reclamation in sparsely populated areas, and
in urban areas necessary disposal facilities
for resource recovery.

(h) Provide for the adoption and enforce-
ment of minimum performance standards
necessary for safe, economic and proper solid
waste management.

(i) Provide authority for counties to es-
tablish a coordinated program for solid waste
management, to regulate solid waste man-
agement and to license or franchise the pro-
viding of service in the field of solid waste
management.

() Encourage utilization of the capabili-
ties and expertise of private industry in ac-
complishing the purposes'of ORS 459.005 to
459.105, 459.205 to 459.245 and 459.255 to
459.385.

(k) Promote means of preventing or re-
ducing at the source, materials which other-
wise would constitute solid waste.

(L) Promote application of resource re-
covery systems which preserve and enhance

the quality of air, water and land resources.
(1971 c.648 §1; 1975 c.239 §2; 1983 ¢.729 §15; 1989 c.541 §i]

459.017 Relationship of state to local
governments in solid waste management.
(1) The Legislative Assembly finds and de-
clares that:

(a) The planning, location, acquisition,
development and operation of landfill dis-
posal sites is a matter of state-wide concern.

() Local government has the primary
responsibility for planning for solid waste
management.

(c) Where the solid waste management
plan of a local government unit has identi-
fied a need for a landfill disposal site, the
state has a responsibility to assist local gov-
ernment and private persons in establishing
such a site.

(2) It is the intent of the Legislative As-
sembly that -any action taken by the Envi-
ronmental Quality Commission -to establish
a landfill disposal site under ORS 459.049 be
recognized as an extraordinary measure that
should be exercised only in the closest coop-
eration with local government units that
have jurisdiction over the area affected by
the proposed establishment of a landfill dis-
posal site. {1979 ¢.773 §2]

459.020 [1967 c.248 §1; repealed by 1971 c.648 §33}
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459.025 General powers and duties of
department. Subject to policy direction by
the commission, the department:

(1) Shall promote and coordinate re-
search, studies and demonstration projects
on improved methods and techniques in all
phases of solid waste management.

(2) May apply to and receive funds from
the Federal Government and from public and
private agencies to, carry out studies, re-
search and demonstration projects in  the
field of solid waste management.

(3) May enter into agreements with the
Federal Government, state agencies, local
government units. and private persons to
carry out ORS 459.005 to 459.105, 459.205 to
459.245 and 459.255 to 459.385. (1971 c.648 §4,
1973 ¢ 835 §136)

459.030 [1967 c.428 §3; 1969 c.593 §43; repealed by
1971 c.648 §33]

459.035 Assistance in development and
implementation of solid waste manage-
ment plans and practices and recycling
programs. Consistent with ORS 459.015
(2)(c), the department shall provide to state
agencies, local government urits and persons
providing solid. waste collection service, ad-
visory technical and planning assistance in
development and implementation of effective
solid waste management plans and practices,
implementation of recycling programs under

ORS 459.165 to 459.200 and 459.250, and as-.

sistance in training of personnel in solid
waste management. The department shall re-
port to the Legislative Assembly from time
to time on further assistance that will be
needed to develop, implement and administer
effective solid waste management programs
or recycling programs. The department shall
assist in surveys to locate potential disposal
sites. The department may request the as-
sistance of other state agencies. [197] c 648 §3;
1983 c.729 §16]

459.040 (1967 c.428 §4; 1969 c.593 §44; repealed by
1971 c.648 §33]

459.045 Rules. (1) The commission shall
adopt reasonable and necessary solid waste
management rules governing the:

(a) Accumulation, storage, collection,
transportation and disposal of solid wastes to
prevent vector production and sustenance,
transmission of diseases to humans or ani-
mals, air pollution, pollution of surface or
ground waters, and hazards to service or
disposal workers or to the public.

(b) Location of disposal sites, giving con-
sideration to the adaptability of each disposal
site to the population served, topography and
geology of the area and other characteristics
as they affect protection of ground and sur-
face waters and air pollution; minimum

standards of, design, management and opera-
tion of disposal sites; and open burning and
salvage operations at disposal sites.

(c) Construction, loading and operation
of vehicles used in performing solid waste
collection service to prevent the contents
thereof from dropping, sifting, leaking or es-
caping onto public highways.

(d) Definition of other “wastes” subject
to regulation pursuant to ORS 459.005 to
459.105, 459.205 to 459.245, 459.255 to 459.385,
459.992 (1) and (2) and '466.995 (1).

(e) Closure and post-closure maintenance
of land disposal sites.

(2) The commission may by rule:

(a) Exempt a class of land disposal sites
from the requirement to provide ﬁnanc1al
assurance under ORS 459.270; or

(b) Establish criteria which an individual
land disposal site must meet to be exempted
from the requirement to provide financial
assurance under ORS 459.270.

(3) The commission shall adopt rules on
other subjects as necessary to carry out ORS
459.005 to 459.105, 459.205 to 459.245 and
459.255 to 459.385.

. (4) The commission shall adopt rules
which have modified or limited application in
different geographic areas of the state when
special conditions prevail in specified ge-
ographic areas. Special conditions that shall
be considered include, but are not limited to,
climatic conditions, zone classification of the
area, population characteristics, methods and
costs of solid waste management, solid waste
management plans and other conditions in
the area. Modifications or limitations shall
not be unreasonable, arbitrary or inirnical to
the policy and purposes of ORS 459.005 to
459.105, 459.205 to 459.245 and 459.255 to
459.385.

(5) All ruies adopted under this section
shall be adopted after public hearing and in
accordance with ORS 183.310 to 183.550.

(6) Unless a rule adopted under this sec-
tion is adopted pursuant to the authority
granted by ORS 183.335 (2), the commission
shall mail copies of the proposed rules to all
persons who have requested such copies. The
copies shall be mailed at least 30 days prior
to the hearing required by subsection (5) of
this section. (1971 c.648 §5; 1973 c 835 §137; 1981 c.709
§2; 1983 c.766 §6]

459.047 Landfill assistance from de-
partment; landfill disposal site certificate;
effect of issuance. Upon request by a city
or county responsible for implementing a de-
partment approved solid waste management
plan ‘which identifies a need for a landfill
disposal site, and subject to policy direction
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by the commission, the Department of Envi-
ronmental Quality shall:

(1) Assist the local government unit in
the establishment of the landfill including
assisting in planning, location, acquisition,
development and operation of the site.

(2) Site and issue a solid waste disposal
permit pursuant to ORS 459.205 to 459.245,
459.255 and 459.265 for a landfill disposal site
within the boundaries of the requesting local
government unit. Subject to the conditions
set forth therein, any permit for a landfill
disposal site authorized by the Environ-
mental Quality Commission under this sub-
section shall bind the state and all counties
and cities and political subdivisions in this
state as to the approval of the site and the
construction and operation of the proposed
facnllty Affected state agencies, counties,
cities and political subdivisions shall issue
the appropriate permits, licenses and certif-
icates necessary to construction and opera-
tion of the landfill disposal site, subject only
to condition of the site certificate. Each state
or local government agency that issues a
permit, license or certificate shall continue
to exercise enforcement authority over such
permit, license or certificate. (1979 ¢.773 §3|

459.049 Mandated sites in certain
counties; establishment by state. (1) Upon
its own motion or upon the recommendation
of the department, the Environmental Qual-
ity Commission may determine that a landfill
disposal site within the counties of Marion,
Polk, Clackamas, Washington or Multnomah
must be established in order to protect the
health, safety and welfare of the residents of
an area for which a local government solid
waste management plan has identified the
need for a landfill disposal site. In making its
determination on the need for a landfill dis-
posal site or, where applicable, on the lo-
cation of a landfill disposal site, the
commission shall give due consideration to:

(a) The legislative policy and findings ex-
pressed in ORS 459.015, 459.017 and 459.065,
and particularly the policy that action taken
under this section be exercised in cooper-
ation with local government;

(b) The provisions of the solid waste
management plan or plans for the affected
area;

(c) Applicable local government ordi-
nances, rules, regulations and plans other
than for solid waste management;

. (d) The state-wide planning goals adopted
under ORS 197.005 to 197.465;

(e) The need for a landfill disposal site;

() The availability and capacity of alter-
native disposal sites or resource recovery
systems and facilities;

(g) The time reqt‘lired to establish a land-
fill disposal site;

(h) Information received from public
comment and hearings; and

(1) Any other factors the commission
considers relevant.

(2) If the commission makes a determi-
nation under subsection (1) of this section
that there is a need for a landfill disposal
site within a plan area, the commission may
adopt an order directing the local govern-
ment unit responsible for implementing the
plan to establish- a landfill disposal site
within a specified period of time. The order
may specify a time schedule for the com-
pletion of the major elements required to es-
tablish the site. A local government unit
directed to establish a landfill disposal site
under this section may request assistance
from the department or request that the de-
partment establish the disposal site as pro-
vided in ORS 459.047.

(3) If the commission determines that the
establishment 6f a landfill disposal site or-
dered by the' commission under subsection (2).
of this section is not being accomplished or
that the completion of major elements has
fallen behind the time schedule specified in
the order, the commission may direct the de-
partment to establish- the disposal site or
complete the establishment of the disposal
site undertaken by the local government
unit. The commission may direct the depart-
ment to establish or complete the establish-
ment of a landfill under this section only if
the commission finds that:

(a) The action is consistent with the
state-wide planning goals relating to solid
waste management adopted under ORS chap-
ters 196 and 197 and any applicable pro-
visions 6f a comprehensive plan or plans; and

(b) The responsible local government unit
is unable to establish the landfill disposal
site ordered by the commission under sub-
section (2) of this section.

(4) If the commission directs the depart-
ment to establish or éomplete the establish-
ment of a landfill disposal site under
subsection (3) of this section, the department
may establish the site subject only to the
approval of the commission and the pro-
visions of the, solid waste management plan
adopted for the area and in consultation with
all affected local government units.
Notwithstanding any city, county or other
local government charter or ordinance to the
contrary, ‘the department may establish a
landfill disposal site under this subsection
without obtaining any license, permit, fran-
chise or other form of approval from a local
government unit. (1979 c 773 §4; 1983 ¢.827 §54; 1985
c.565 §74] ..
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459.050 {1967 c.428 §5; 1969 c.593 §45; repealed by
1971 c.648 §33)

459.051 Procedural rules. In accordance
with the requirements of ORS 183.310 to
183.550 and after public hearing, the com-
mission shall adopt rules:

(1) To establish a procedure for local
government units to request assistance from
the department in the establishment of land-
fill disposal sites under ORS 459.047, and to
give notice of such requests.

(2) To establish a procedure for obtaining
public comment on determinations of need
for landfill sites made by the commission
under ORS 459.049.

(3) To provide for public hearings in the
area affected by a proposed landfill disposal
site to be established by the department un-
der ORS 459.049. (1979 c.773 §5|

459.053 Powers of department regard-
ing landfill disposal sites. Subject to policy
direction by the commission in carrying out
ORS 215213, 215214, 215.283, 459.017,
459.047 to 459.065, 459.245 and 468.220, the
department may:

(1) By mutual agreement, return all or
part of the responsibility for development or
operation of the site to the local government
unit within whose jurisdiction the site is to
be established, or contract with the local
government unit to establish the site.

~ (2) To the extent necessary, acquire by
purchase, gift, grant or exercise of the power
of eminent domain, real and personal prop-
erty or any interest therein, including the
property of public corporations or local gov-
ernment.

(3) Lease and dispose of real or personal
property. .

(4) At reasonable tlmes and after reason-
able notice, enter upon land to perform nec-
essary surveys or tests.

(5) Acquire, modi expand or build
landfill disposal site facilities.

(6) Subject to any limitations in ORS
468.195 to 468.260, use money from the Pol-
lution Control Fund created in ORS 468.215
for the purposes of carrying out ORS 459.047
and 459.049.

(7) Enter into contracts or other agree-
ments with any local government unit or
private person for the purposes stated in
ORS 459.065 (1).

(8) Accept gifts, donations or contrlb-
utions from any source to carry out the pro-
visions of ORS 459.047 and 459.049.

(9) Establish a system of fees or user
charges to fund the operation and mainte-
nance of a department owned landfill dis-

osal site and to rg)ay department costs.
1979 ¢.773 §6; 1983 ¢.826 §

459.056 Landfills in farm use areas;
waste reduction programs. (1) Before issu-.
ing a permit for a landfill disposal site to be
established after October 3, 1979, in any area
zoned for exclusive farm use, the department
shall determine that the site can and will be
reclaimed for uses permissible in the exclu-
sive farm use zone. A permit issued for a
disposal site in such an area shall contain
requirements that:

(a) Assure rehabilitation of the site to a
condition comparable to its original use at
the termination of the use for solid waste
disposal;

(b) Protect the public health and safety
and the environment;

(c) Minimize the impact of the facility on
adjacent property;

(d) Minimize traffic; and

(e) Minimize rodent -and vector pro-
duction and sustenance.

(2) Before issuing a permit for a landfill.
disposal site established under ORS 459.047
or 459.049, or for a disposal site established.
after October 3, 1979, as a conditional use in
an area zoned for exclusive farm use, the
department shall require:

(a) The local government unit responsible
for solid waste disposal pursuant to statute
or agreement between governmental units
that sends more than 75,000 tons of solid
waste a year to the disposal site to prepare
a waste reduction program accepted by the
department; and

(b) That any contract or agreement to

. dispose of more than 75,000 tons of out-of-

state solid waste a year in an Oregon dis-
posal site established under ORS 459.047 or
459.049 provides for a waste reduction pro-
gram accepted by the department.

(3) A disposal site permitted under the
provisions of subsection (2) of this section
may not accept solid waste from a local gov-
ernment that does not have a waste re-
duction program or a contract accepted by
the department. The department shall review
the local government programs and the con-
tract programs in the manner provided in
subsection (6) of this section. Such programs
shall provide for:

(a) A commitment by the local govern-
ment unit to reduce the volume of waste that
would otherwise be disposed of in a landfill
through techniques such as source reduction,
recycling, reuse and resource recovery;

(b) An opportunity to recycle that meets

or .exceeds the requirements of ORS 459. 165
to 459.200 and 459.250;
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(c) A timetable for implementing each
portion of the waste reduction program;

(d). Energy efficient, cost-effective ap-
proaches for waste reduction;

(e) Procedures commensurate with the
t{lpe and volume of solid waste generated in
the area; and

() Legal, technical and economical feasi-
bility.

(4) If the waste reduction program re-
quired pursuant to this section is not imple-
mented, the commission may, by order, direct
such implementation, or may prohibit the
disposal site from accepting waste from that
local government unit. Y

.(8) The department shall report to each
Legislative Assembly on the use made of this
section, the level of compliance with waste
reduction programs and recommendations for
further legislation.

(6) A waste reduction program prepared
under subsection (2) of this section shall be
reviewed by the department and shall be ac-
cepted by the department if it meets the cri-
teria prescribed therein.

(7) Notwithstanding ORS 459.245 (1), if
the department fails to act on an application
subject to the requirements of this section
within 60 days, the application shall not be
considered granted.

(8) No contract or agreement between an
owner or operator of a disposal site and local
government unit shall affect the authority of
the commission to establish or modify the
requirements of an acceptable waste re-
duction program under subsection (2) of this
section. (1979 c.773 §8a; 1989 c.541 §2|

459.057 Department to limit wastes
allowed in landfills in certain counties. (1)
Before issuing-a permit for a landfill disposal
site to be established under ORS 459.047 or
459.049 or for a disposal site established as
a conditional use in an area zoned for exclu-
sive farm wuse within the boundaries of
Clackamas, Marion, Multnomah, Polk or
Washington County, the department shall
require that, to the extent legally, techni-
cally and economically feasible only solid
waste from transfer stations or solid waste
residues from resource recovery facilities
will be deposited in the landfill. As used in
this section, “transfer station” means a.site
established for the collection and temporary
storage of solid waste pending shipment in a
compact and orderly manner .to a landfill
disposal site.

(2) Nothing in this section shall be con-
strued to prohibit the department from al-
lowing other solid waste to be deposited in
the landfill in order to protect the public
health and safety or the waters of this state

during a temporary emergency condition.
1979 ¢.773 §86] y

459.060 (1967 c.428 §6; 1969 c.593 §46; repealed by
1971 c.648 §33|

(Oregon Solid Waste Regional Policy
Commission)

Note: Sections 2 to 9, chapter 459, Oregon Laws
1989, provide:

Sec. 2. (1) There is created an Oregon Solid Waste
Regional Policy Comumission consisting of nine mem-
bers, one of whom the Governor shall designate as
chairperson.

(2) The commission shall consist of the following:

(a) Four legislators, two appointed by the President
of the Senate and two appointed by the Speaker of the
House of Representatives.

(b) The Director of the Department of Environ-
mental Quality or designee.

(c) Two representatives of local government ap-
pointed by the Governor.

(d) Two citizens appointed by the Governor.

(3) In case of a vacancy for any cause, the ap-
pointing authority shall make an appointment to be-
come immediately effective for the unexpired term.
(1989 c.459 §2] .

Sec. 3. (1) Five members of the Oregon Solid Waste
Regional Policy Commission shall constitute a quorum
for the transaction of business.

(2) The commission shall meet at a time and place
determined by the chairperson. [1989 c:459 §3)

Sec. 4. (1) The Oregon Solid Waste Regional Policy
Comimussion shall determine regional solid waste issues
and report these issues to the Legislative Assembly and
the Governor.

(2) In reporting regional solid waste issues, the
commussion’s report shall include but need not be lim-
ited to the following.

(a) The transportation of solid waste to regional
disposal sites;

(b) Waste reduction and recycling of solid waste
before shipment to a disposal site;

(c) The positive and negative environmental, eco-

* nomic and other impacts on communities that provide

solid waste disposal sites for the region, and

(d) The positive and negative environmental, eco-
nomic and other impacts on the State of Oregon of re-
gonal disposal sites. [1989 c.459 §4)]

Sec. 5. (1) The region on which the commission
shall focus includes the states of Oregon, Washington
ﬁnd, as appropriate, northern California, Idaho and

evada.

(2) In addition, the commission may look: beyond
the above designated region if the commission deter-
mines that solid waste could originate in other states.
(1989 c.459 §5]

Sec. 6. The commission’s work plan shall include
but need not be himited to the following:

(1) A review of probable import levels of solid
waste which addresses:

(a) Where the waste is coming from;
(b) Who is importing the waste;

(c) When and in what amounts the waste may be
imported; and )

(d) Why Oregon is being considered as the location
for disposal;

(2) A review of information from Gilliam and
Morrow Counties and the disposal .site operators con-
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cerning the two large regional disposal.sites now per-
mitted in those counties,

(3) A review of existing statutes, admnistrative
rules, ordinances and regulations of Oregon, cities and
counties 1n Oregon, other states and the Federal Gov-
ernment which pertain to regional solid waste issues;

(4) Opportunities for public hearings on regional
solid waste issues; and

(5) Communications with appropriate officials in
Oregon and other states relative to the need for or
preparation of regional agreements. [1989 c.459 §6]

Sec. 7. The Department of Environmental Quality
shall provide administrative support stalf for the com-
mussion. [1989 c.459 §7)

Sec. 8. The Oregon Solid Waste Regional Policy
Commission shall prepare an interim and a final report
The reports shall contain recommendations for.estab-
hishing or modifying state and regiona! policy toward
regional solid waste issues, including any proposed
changes in state statutes or administrative rules. The
interim report shall be submitted to the Governor and
the appropriate legislative intertim commuttee on or be-
fore July 1, 1990. 'ﬁhe final report shall be submitted to
the Governor and Legislative Assembly on or before
January 15, 1991. [1989 c.459 §8|

Sec. 9. This Act 1s repealed on June 30, 199]. [1989
c.459 §9] '

(Local Administration)

459.065 State preemption; intergov-
ernmental agreements authorized. (1) The
Legislative Assembly finds that solid waste
disposal 1s a matter of state-wide concern.
The Legislative Assembly finds that carrying
out the provisions of ORS 459.005 to 459.105,
459.205 to 459.245 and 459.255 to 459.385 by
cities, counties and metropolitan service dis-
tricts is a matter of state-wide concern. In
carrying out the provisions of ORS 459.005
to 459.105, 459.205 to 459.245 and 459.255 to
459.385, a county or a city, or a metropolitan
service district for one of its authorized
functions, may enter into any agreement
which the county, city or metropolitan ser-
vice district determines is desirable, for any
period of time, with the department, any lo-
cal government unit or other person:

(a) For joint or regional franchising of
service or the franchising or licensing of
disposal sites.

(b) For joint preparation or implementa-
tion of a solid waste management plan.

(c) For establishment of a regional solid
waste management system.

(d) For cooperative establishment, main-
tenance, operation or use of regional disposal
sites, including but not limited to resource
recovery facilities.

(e) For the employment of persons to op-
erate a site owned or leased by the county,
city or metropolitan service district.

(f) For promotion and development of
markets for energy and materials from re-
source recovery.

(g) For the establishment of landfill dis-
posal sites including site planning, location,
acquisition, development and placing into
operation.

(2) Authority granted by ORS 459.005 to
459.105, 459.205 to 459.245 and 459.255 to
459.385 to local government units is specific
and is in no way intended to restrict the
general authority granted under ORS 190.010
to 190.030; 190.110, 203.010 to 203.075,
203.111, 203.145 to 203.810 and ORS chapter
268, and is in addition to and not in lieu of
such authority. [1971 c.648 §14, 1973 c 835 §138, 1975
c.239 §3, 1977 c.95 §6; 1979 ¢.773 §7]

459.070 [1967 c 428 §7; 1969 c 593 §47; repealed by
1971 c.648 §33I

459.075 Acquisition of property for
disposal sites by cities and counties. Sub-
ject to the requirements of ORS 459.005 to
459.105, 459.205 to 459.245 and 459.255 to
459.426, a county or a city may acquire real
or personal property by lease, purchase, ex-
ercise of the power of eminent domain or
otherwise for the purpose of operating and
maintaining disposal sites. With the consent
of the city involved, a county may acquire
property for a site within the limits of a city.
With the consent of the county having juris-
diction, a city may acquire property for a site
outside the limits of the city. [1971 c 648 §15)

459.080 [1967 c 428 §8, repealed by 1971 c.648 §33]

459.085 County authority outside
cities; effect of annexation; interagency
agreements. (1) With respect to areas out-
side of cities, a board of county commission-
ers may, by ordinance or by regulation or
order adopted pursuant thereto:

(a) Prescribe the quality and character
of and rates for solid waste collection ser-
vice, and the minimum requirements to
guarantee maintenance of service.

{b) Divide the unincorporated area into
service areas, grant franchises to persons for
solid waste collection service within service
areas, and establish and collect fees from
persons holding franchises.

(c) Prescribe a procedure for issuance,
renewal or denial of a franchise to a person
providing or proposing to provide solid waste
collection service.

(d) Establish an agency to be responsible
for investigation or inspection of solid waste
collection service proposed or provided under
a franchise or proposed franchise, such
agency to have authority to order modifica-
tions, additions or extensions to the physical
equipment, facilities, plan or service as shall
be reasonable and necessary in the public
interest. .

(e) Regulate solid waste management.
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(2) With respect to areas outside of cities,
a board of county commissioners may adopt
ordinances to provide for: .

(a) The licensing of disposal sites as an
alternative to franchising of service.

(b) The regulation, licensing or franchis-
ing of salvage businesses or the operation of
salvage sites where such action is found
necessary to implement any part of a solid
waste management plan applicable in the
county; however, such an ordinance shall
grant the same authority and prescribe the
same procedures as provided for other fran-
chises or licenses under this section.

(3)(a) Where a city annexes all or a por-
tion of a service area previously franchised
by a county, the city, county and affected
persons or local government units providing
solid waste collection service shall attempt
to reach an agreement to protect the extent
and quality of service in areas remaining
outside the city, to protect the quality of
service within the city and to protect the
rights of affected persons or local govern-
ment units.

(b) A city and county may, with permis-
sion of the city collector, provide by prior
agreement that an area, or portion of an
area, annexed by the city but previously
franchised by the county shall continue to
be served by the county franchisee or shall
be transferred to the city collector with
compensation from the city collector to the
county franchisee.

(c) A city with permission of the city
collector, or a city-regulated collector with
permission of the city, may provide by prior
agreement that an area, or portion of an
area, annexed by the city but previously
served by a collector located in an unfran-
chised area of the county shall continue to
be served by the county collector or shall be
transferred to the city collector with com-
pensation from the city collector to the
county collector.

(d} Where no agreement has been
reached under paragraph (a), (b) or (c) of this
subsection, upon annexation of territory to a
city the county-franchised collector may
continue to serve the annexed area until:

(A) The county collector is compensated
by the city collector for the collection ser-
vice in the annexed area, which compen-
sation shall be the sum of the fair market
value of the service at the time of the
annexation and applicable severance dam-
ages; or ,

(B) The expiration of the longer of the
county franchise term or the term of the
current city license, contract or franchise
regulating solid waste collection; provided
that term does not include any renewals or

extensions made after the effective date of
the annexation and that the total term does
not exceed 10 years from the effective date
of the annexation.

(e) Nothing in this subsection shall re-
strict the right of a county to franchise, li-
cense or regulate solid waste management or
any portion thereof as otherwise provided in
subsections (1), (2) and (4) of this section.

(4) If a county under the authority of
ORS 670.210 to 670.240 (1969 Replacement
Part) enacted an ordinance providing for the
licensing of garbage dumps prior to July 1,
1971, the ordinance or that portion of the
ordinance dealing specifically with garbage
dumps shall be continued in full force and
effect, and licenses issued pursuant thereto
shall be in full force and effect until action
is taken by the board of county commission-
ers under this section to amend or repeal the
ordinance or to suspend or revoke the li-
cense. [1971 c.648 §16, 1977 c 639 §1)

459.095 Restrictions on authority of
local government units. (1) No ordinance,
order, regulation or contract affecting solid
or liquid waste disposal, resource recovery
or solid waste management shall be adopted
by a local government unit if such ordinance,
order, regulation or contract conflicts with
regulations adopted by the commission pur-
suant to ORS 459.045 or with a solid waste
management plan or program adopted by a
metropolitan service district and approved by
the department or any ordinances or regu-
lations adopted pursuant to such plan or
program.

(2) Solid waste management regulations
adopted by a sanitary district or sanitary
authority shall be limited to regulations sup-
plemental to the rules adopted by the com-
mission pursuant to ORS 459.045 and

necessary to meet special local conditions.
11971 ¢.648 §17; 1973 ¢.835 8139, 1977 c.95 §7]

459.105 Regulations on use of disposal
sites. A local government. unit may adopt
regulations for patrons using each disposal
site owned or operated by the local govern-
ment unit, governing the volume or type of
solid wastes that will be received at the site
and the particular class or classes of person
that may use the site. (1971 c.648 §18]

459.110 (1969 c.509 §1; repealed by 1971 c 648 §33)

459.120 (1969 c.509 §2; 1971 c 648 §29; repealed by
1981 c.81 §3]

(Marion County Authority)

459.125 Authority of Marion County
over products or by-products of county
sites. (1) Subject to ORS 459.145 and the re-
quirements of ORS 459.005 to 459.426, the
board of county commissioners of Marion
County may:
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(a) Sell, enter into short or long-term
contracts, solicit bids, enter into direct ne-
gotiations, deal with brokers or use other
methods of sale or disposal for the products
or by-products of the disposal sites of the
county.

(b) Require any person or class of per-
sons who generate solid or liquid wastes to
make use of the disposal, transfer or re-
source recovery sites or facilities of the
county or disposal, transfer or resource re-
covery sites or facilities designated by the
county.

(c) Require any person or class of persons
who pick up, collect or transport solid or
liquid wastes to make use of the disposal,
transfer or resource recovery sites or facili-
ties of the county or disposal, transfer or re-
source recovery sites or facilities designated
by the county.

(d) Regulate, license, franchise and cer-
tify disposal, transfer and resource recovery
sites or facilities; establish, maintain and
amend rates charged by disposal, transfer
and resource recovery sites or facilities; es-
tablish and collect license or franchise fees;
and otherwise control and regulate the es-
tablishment and operation of all public or
private disposal, transfer and resource re-
covery sites or facilities located.within the
county. Licenses or franchises granted by the
board may be exclusive.

(e) Cause solid wastes received and ac-
cepted at the disposal sites of the county to
be processed, recycled or reused.

(2) Contracts and other agreements au-
thorized under subsection (1) of this section
may be for terms not longer than 20 years.
[1981 c 386 §2] .

459.130 (1969 c.509 §3, 1971 ¢.330 §1, 1971 c.648 §30,
1979 ¢.190 §421; repealed by 1981 c.81 §3)

459.135 Marion County authority over
private facility in county. Subject to ORS
459.145 and the requirements of ORS 459.005
to 459426, a public or private disposal,
transfer or resource recovery site or facility
shall not be established, modified or extended
in Marion County without the prior approval
of the board of county commissioners. The
board may deny an application for the estab-
lishment, modification or extension of a site
or facility if pursuant to its solid waste
management plan the county has either:

(1) Entered into contracts obligating the
county to supply or direct minimum quanti-
ties of solid wastes to sites or facilities des-
ignated in the contract in order that those
sites or facilities will operate economically
and generate sufficient revenues to liquidate
any bonded or other indebtedness incurred
by reason of those sites or facilities; or

(2) Adopted a franchise system for the
disposal of solid or liquid wastes. [1981 c 386 §3]

459.140 (1969 c 509 §4; 1975 c 239 §5, repealed by 1981
c.81 §3]

459.145 Limits on Marion County au-
thority. ORS 459.125 and 459.135 do not ap-
ply to, or grant to Marion County any
authority over:

(1) Material kept separate from -waste
material for the purpose of recycling or reuse
by persons who generate solid waste and
which is handled separately from waste ma-
terial.

(2) Resource recovery involving the col-
lection, storage, processing or use of materi-
als kept separate from waste material for the
purpose of recycling or reuse by persons who
generate solid waste. [1981 c 386 §4]

459.150 {1969 ¢ 509 §5, 1975 c.239 §6, repealed by 1981
c 81 §3)

459.153 Intent not to discourage recy-
cling. It is not the intent of the Legislative
Assembly that Marion County, under ORS
459.125 and 459.135, take any action that
would hinder or discourage recycling activ-
ities in the county. (1981 c 386 §5|

459.155 (1975 ¢.239 §8; 1979 c.772 §23; repealed by
1981 c.81 §3|

459.160 (1969 c.509 §7, repealed by 1971 c 648 §33]

(Recycling)

459.165 Definitions for ORS 459.165 to
459.200 and 459.250. (1) As used in ORS
459.015, 459.165 to 459.200 and 459.250, the
“opportunity to recycle” means at least:

(a) A place for collecting source sepa-
rated recyclable material located either at a
disposal site or at another location more
convenient to the population being served
and, if a city has a population of 4,000 or
more, collection at least once a month of
source separated recyclable material from
collection service customers within the city’'s
urban growth boundary or, where applicable,
within the urban growth boundary estab-
lished by a metropolitan service district; or

(b) An alternative method which complies
with rules of the commission.

(2) The “opportunity to recycle” defined
in subsection (1) of this section also includes
a public education and promotion program
that:

(a) Gives notice to each person of the
opportunity to recycle; and

(b) Encourages source separation of
recyclable material. (1983 ¢ 729 §2|

459.168 Commission duties.
mission shall:

(1) Amend the state solid waste manage-
ment plan to conform to the requirements of

The com-
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ORS 459.005, 459.015, 459.035, 459.165 to
459.200, 459.250, 459.992 and 459.995.

(2) Review department reports on compli-
ance with and implementation of ORS
459.005, 459.015, 459.035, 459.165 to 459.200,
459.250, 459.992 and 459.995.

(3) Submit a report to each regular ses-
sion of the Legislative Assembly regarding
compliance with and implementation of the
provisions of ORS 459.005, 459.015, 459.035,
459.165 to 459.200, 459.250, 459.992 and
459.995. (1983 c.729 §9]

459.170 Commission to adopt rules re-
garding waste disposal and recyeling. (1)
By January 1, 1985, and according to the re-
quirements of ORS 183.310 to 183.550, the
commission shall adopt rules and guidelines
necessary to carry out the provisions of ORS
459.005, 459.015, 459.035, 459.165 to 459.200,
459.250, 459.992 and 459.995, including but
not limited to:

(a) Acceptable alternative methods for
providing the opportunity to recycle;

(b) Education, promotion and notice re-
quirements, which requirements may be dif-
ferent for disposal sites and collection

systems;

(c) Identification of the wastesheds
within the state;

(d) Identification of the principal

recyclable material in each wasteshed;

(e) Guidelines for local governments and
other persons responsible for implementing
the provisions of ORS 459.005, 459.015,
459.035, 459.165 to 459.200, 459.250, 459.992
and 459.995;

() Standards for the joint submission of
the recycling report required under ORS
459.180 (1); and

(g) Subject to prior approval of the ap-
propriate legislative agency, the amount of
an annual or permit fee or both under ORS
459.235, 459.245 and 468.065 necessary to
carry out the provisions of ORS 459.005,
459.015, 459.035, 459.165 to 459.200, 459.250,
459.992 and 459.995.

(2) In adopting rules or guidelines under
this section, the commission shall consider:

(a) The purposes and policy stated in
ORS 459.015.

(b) Systems and techniques available for
recycling, including but not limited to exist-
ing recycling programs.

(c) Availability of markets for recyclable
material.

(d) Costs of collecting, storing, transport-
ing and marketing recyclable material.

(e) Avoided costs of disposal.

() Density and characteristics of the
population to be served.

(g) Composition and quantity of solid
waste generated and potential recyclable

gnlaterial found in each wasteshed. [1983 c.729
3

459.175 Notice to affected person in
wasteshed; appeal; request for modifica-
tion or variance. (1) After the commission
identifies a wasteshed, the department shall
notify each affected person to the extent
such affected persons are known to the de-
partment, of the following:

(a) That the affected person is within the
wasteshed; and

(b) The recyclable material for which af
fected persons within the wasteshed must
provide the opportunity to recycle in all or
part of that wasteshed.

(2) Any affected person may:

(a) Appeal to the commission the inclu-
sion of all or part of a city, county or local
government unit in a wasteshed;

(b) Request the commission to modify the
recyclable material for which the commission
determines the opportunity to recycle must
be provided; or ‘

(c) Request a variance under ORS 459.185
11983 ¢.729 §5)

459.180 Recycling report; implementa-
tion of opportunity to recycle. (1) Upon
final determination of the wasteshed and
identification of recyclable material and any
variance, the cities and counties within the
wasteshed shall coordinate with all other af-
fected persons in the wasteshed to jointly
develop a recycling report to submit to the
department. The report to the department
shall explain how the affected persons within
the wasteshed are implementing the opportu-
nity to recycle.

(8).

(2) Unless extended by the commission
upon application under ORS 459.185 after the
affected persons show good cause for an ex-
tension, the affected persons within the
wasteshed shall implement the opportunity
to recycle and submit the recycling report to

the department not later than July 1, 1986.
11983 ¢.729 §6]

459.185 Approval, disapproval of recy-
cling report; effect of disapproval. (1) The
department shall review a recycling report
submitted under ORS 459.180 to determine
whether the opportunity to recycle is being
provided within all of the affected portion of
the wasteshed.

(2) The department shall notify the af-
fected persons who participated in preparing
the report of acceptance or disapproval of
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the recycling based on written

findings.

(3) If the department disapproves a recy-
cling report:

(a) An affected person may:

(A) Request a meeting with the depart-
ment to review the department’s findings,
which meeting may include all or some of
the affected persons who prepared the report;
or

report

(B) Correct the deficiencies that the de-
partment found in the report.

(b) The department may grant a reason-
able extension of time for the affected per-
sons to correct deficiencies in the recycling
report.

(c) The affected persons submitting the
report shall notify the department of any
action taken to correct a cited deficiency.

(4) In the event of disapproval and after
a reasonable extension of time to correct de-
ficiencies in the opportunity to recycle, the
director of the department shall notify the
commission that the affected persons within
a wasteshed have failed to implement the
opportunity or submit a recycling report.

"(5) Upon notification under subsection (4)
of this section, the commission shall hold a
public hearing within the affected area of the
wasteshed.

(6) If, after the public hearing and based
on the department’s findings on review of the
recycling report and the hearing record, ‘the
commission determines that all or part of the
opportunity to recycle is not being provided,
the commission shall by order require the
opportunity to recycle to be provided. The
commission order may include, but need not
be limited to:

(a) The materials which are recyclable;

(b) The manner in which recyclable ma-
terial is to be collected;

(c) The responsibility of each person in
the solid waste collection and disposal proc-
ess for providing the opportunity to recycle;

(d) A timetable for development or im-
plementation of the opportunity to recycle;

(e) Methods for providing the public edu-
cation and promotion program;

(f) A requirement that as part of the re-
cycling program a city or county franchise
to provide for collection service; and

() Minimum standards for the manda-
tory franchising.

(7) If a recycling program is ordered un-
der this section, the department shall work
with affected persons and designate the re-
sponsibilities of each of them.

(8)(a) Upon written application by an af-
fected person, the commission may, to ac-
commodate special conditions 1n the
wasteshed or a portion thereof, grant a vari-
ance from specific requirements of the rules
or guidelines adopted under ORS 459.170 or
a recycling program ordered by the commis-
sion under subsection (6) of this section.

(b) The commission may grant all or part
of a variance under this section.

(c) Upon granting a variance, the com-
mission may attach any condition the com-
mission considers necessary to carry out the
provisions of ORS 459.015, 459.165 to 459.200
and 459.250.

(d) In granting a variance, the commis-
sion must find that:

(A) Conditions exist that are beyond the
control of the applicant;

(B) Special conditions exist that render
compliance unreasonable or impractical; or

(C) Compliance may result in a reduction
in recycling.

(9) An affected person may apply to the
commission to extend the time permitted un-
der ORS 459.005, 459.015, 459.035, 459.165 to
459.200, 459.250, 459.992 and 459.995 for pro-
viding for all or a part of the opportunity to
recycle or submitting a recycling report to
the department. The commission may:

(a) Grant an extension upon a showing
of good cause;

(b) Impose any necessary conditions on
the extension; or

(c) Deny the application in whole or in
part. (1983 c.729 §7]

459.188 Mandatory participation in re-
cycling. (1) Upon findings made under sub-
section (3) of this section, the commission
may require one or more classes of solid
waste generators within all or part of a
wasteshed to source separate identified
recyclable material from other solid waste
and make the material available for recycl-
ing.

(2) In determining which materials are
recyclable for purposes of mandatory partic-
ipation, the cost of recycling from commer-
cial or industrial sources shall include the
generator’'s cost of source separating and
making the material available for recycling
or reuse.

(3) Before requiring solid waste genera-
tors to participate in recycling under this
section, the commission must find, after a
public hearing, that:

(a) The opportunity to recycle has been
provided for a reasonable period of time and
the level of participation by generators does
not fulfill the purposes of ORS 459.015;
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{b) The mandatory participation program
is economically feasible within the affected
wasteshed or portion of the wasteshed; and

(c) The mandatory participation program
is the only practical alternative to carry out
the purposes of ORS 459.015.

(4) After a mandatory participation pro-
gram is established for a class of generators
of solid waste, no person within the identi-
fied class of generators shall put solid waste
out to be collected nor dispose of solid waste
at a disposal site unless the person has sep-
arated the identified recyclable material ac-
cording to the requirements of the
mandatory participation program and made
the recyclable material available for recycl-
ing. (1983 c 729 §8]

459.190 Limitation on amount charged
person who source separates recyclable
material. A collection service or disposal
site may charge a person who source sepa-
rates recyclable material and makes it avail-
able for reuse or recycling less, but not
more, for collection and disposal of solid
waste and collection of recyclable material
than the collection service charges a person
who does not source separate recyclable ma-
terial. [1983 ¢.729 §11]

459.192 Exemptions. Nothing in ORS
459.005, 459.015, 459.035, 459.165 to 459.200,
459.250, 459. 992 and 459.995 applies to
recyclab]e material which is:

(1) Source separated by the generator;
and

(2) Purchased from or exchanged by the
generator for fair market value for recycling
or reuse. [1983 c.729 §12]

459.195 Prohibitions against removing
or mixing recyclable material. A person
may not:

(1) Without the permission of.the owner
or generator of recyclable material, take
recyclable material set out to be collected by
a person authorized by a city or county to
provide collection service for that recyclable
material.

(2) Remove any recyclable material from
a container, box, collection vehicle, depot or
other receptacle for the accumulation or
storage of recyclable material without per-
mission of the owner of the receptacle.

{3) Mix source separated recyclable ma-
terial with solid waste 'in any vehicle, box,
container or receptacle used in solid waste
collection or disposal. {1983 c.729 §13]

459.200 City, county authority to issue
collection service franchises; opportunity
to recycle; rates. (1) The Legislative As-
sembly finds that providing for collection
service including but not limited to the col-

lection of recyclable material as part of the
opportunity to recycle is a matter of state-
wide concern.

(2) The exercise of the authorlty granted
by this section is subject to ORS 221.735 and
459.085 (3).

(3) It is the intent of the Legislative As-
sembly that a city or county may displace
competition with a system of regulated col-
lection service by issuing franchises which
may be exclusive if service areas are allo-
cated. The city or county may recognize an
existing collection service. A city or county
may award or renew a franchise for col-
lection service with or without bids or re-
quests for proposals.

(4) In carrying out the authority granted
by this section, a city or county acts for and
on behalf of the State of Oregon to carry out:

(a) The purposes of ORS 459.015;

(b) The requirements of ORS 459.005,
459.015, 459.035, 459.165 to 459.200, 459. 250
459.992 and 459.995;

(c) Waste reduction programs; and

(d) The state solid waste management
plan.

(5) After October 15, 1983 a city or a
county may continue, extend or renew an
existing franchise or grant a hew franchise
for collection service. If a city or county, in
furtherance of ORS 459.005 to 459.426, has
granted a collection service franchise before
October 15, 1983, it may treat the franchise
as if adopted under this section.

(6)(a) If a collection service franchise is
continued, extended, renewed or granted on
or after October 15, 1983, the opportunity to
recycle shall be provided to a franchise
holder’'s customers no later than July 1, 1986.
This subsection does not apply to that por-
tion of the opportunity to recycle provided
at or in connection with a disposal site under
ORS 459.250.

(b) The opportunity to recycle may be
provided by:

(A) The person holding the franchise;

(B) Another person who provides the op-
portunity to recycle to the franchise holder’'s
customers; or

(C) A person who is granted a separate
franchise from the city or county solely for
the purpose of providing the opportunity to
recycle.

(c) In determining who shall provide the
opportunity to recycle, a city or county shall
first give due consideration to any person
lawfully providing recycling or collection
service on June 1, 1983, if the person con-
tinues to provide the service until the date
the determination is made and the person
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has not discontinued the service for a period
of 90 days or more between June 1, 1983, and
the date the city or county makes the deter-
mination.

(7) In granting a collection service fran-
chise, the city or county may:

(a) Prescribe the quality and character
of and rates for collection service and the
minimum requirements to guarantee mainte-
nance of service, determine level of service,
select persons to provide collection service
and establish a system to pay for collection
service.

(b) Divide the regulated area into service
areas, grant franchises to persons for col-
lection service within the service areas and
collect fees from persons holding such fran-
chises.

(8) The rates established under this sec-
tion shall be just-and reasonable and ade-
quate to provide necessary collection service.
The rates established by the city or county
shall allow the person holding the franchise
to recover any additional costs of providing
the opportunity to recycle at the minimum
level required by ORS 459.005, 459.015,
459.035, 459.165 to 459.200, 459.250, 459.992
and 459.995 or at a higher level of recycling
required by or permitted by the city or
county. The rates shall also allow the person
to recover the costs of education, promotion
and notice of the opportunity to recycle pro-
vided by a person holding a franchise.

(9) Instead of providing funding for the
opportunity to recycle through rates estab-
lished pursuant to subsection (8) of this sec-
tion, a city or county may provide an
alternative method of funding all or part of
the opportunity to recycle.

(10) In establishing service areas, the city
or county shall consider:

(a) The
459.015;

(b) The requirements of ORS 459.165 to
459.200 and 459.250;

(c) Any applicable local or regional solid
waste management plan approved by the de-
partment;

(d) Any applicable waste reduction plan
approved by the department; and

(e} The need to conserve energy, increase
efficiency, provide the opportunity to recycle,
reduce truck traffic and improve safety.

(11) A city or county may further restrict
competition by permitting one or more col-
lection service franchise holders to cooperate
to provide the opportunity to recycle if the
city or county finds that such cooperation
will:

(a) Improve collection service efficiency;

policies contained in ORS

(b) Guarantee an adequate volume of
material to improve the feasibility and effec-
tiveness of recycling;

(¢c) Increase the stability of recycling
markets; or

(d) Encourage joint marketing of materi-
als or joint education and promotion efforts.

(12) The provisions of this section are in
addition to and not in lieu of any other au-
thority granted to a city or county. A city
or county’s exercise of authority under this
section is not intended to create any
presumption regarding an activity of the lo-
cal government unit not addressed in this
section. This section shall not be construed
to mean that it is the policy of Oregon that
other local government activities may not be
exercised in a manner that supplants or lim-
its economic competition. [1983 c.729 §10|

(Disposal Sites)

459.205 Permit required. (1) Except as
provided by ORS 459.215, a disposal site shall
not be established, operated, maintained or
substantially altered, expanded or improved,
and a change shall not be made in the
method or type of disposal at a disposal site,
unti] the person owning or controlling the
disposal site obtains a permit therefor from
the department as provided in ORS 459.235.

(2) The person who holds or last held the
permit issued under subsection (1) of this
section, or, if that person fails to comply,
then the person owning or controlling a land
disposal site that is closed and no longer re-
ceiving solid waste after January 1, 1980,
must continue or renew the permit required
under subsection (1) of this section after the
site is closed for the duration of the period
in which the department continues to ac-
tively supervise the site, even though solid
waste is no longer received at the site. [1971
c 648 §6; 1983 c.766 §7]

459.210 {1969 c.90 §2, repealed by 1971 c.648 §33]

459.215 Exclusion of certain sites from
permit requirement. (1) By rule and after
public hearing, the commission may pre-
scribe criteria and conditions for excluding
classes of disposal sites from the permit re-
quirements of ORS 459.205. Disposal sites so
excluded shall be limited to those which, be-
cause of the nature or volume of solid waste
handled, are not likely to create a public
nuisance, health hazard, air or water pol-
lution, or other serious problem. Facilities
operated under a permit issued under ORS
468.740 are not required to obtain a permit
from the department pursuant to ORS
459.205. However, exclusion from the permit
requirements of ORS 459.205 does not relieve
any person from compliance with other re-
quirements of ORS 459.005 to 459.105, 459.205
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to 459.245 and 459.255 to 459.385 and the
rules and regulations adopted pursuant
thereto.

(2) By rule and after public hearing, the
commission may delay the date after that
prescribed by ORS 459.205 on which permits
shall be required for a class or classes of
disposal sites. However, a date after which a
permit shall be required shall not be delayed
later than July 1, 1975. In making its deter-
mination, the commission shall consider the
nature, type and volume of solid waste han-
dled at such sites, the threat of air or water
pollution, the potential for creation of a
public or private nuisance or health hazard,
and the cost and funding of the program for
carrying out this section.

(3) By rule and after public hearing the
commission may establish classes of disposal
sites that qualify for exclusion or for time
extensions under this section. [1971 c648 §7;
1973 ¢.835 §140) :

459.220 [1969 c.90 §1; repealed by 1971 c.648 §33]

'459.225 Variances or conditional per-
mits authorized. (1) If the commission finds
that a disposal site cannot meet one or more
of the requirements of ORS 459.005 to
459.105, 459.205 to 459.245 and 459.255 to
459.385 or any rule or regulation adopted
pursuant thereto, it may issue a variance
from such requirement either for a limited
or unlimited time or it may issue a condi-
tional permit containing a schedule of com-
pliance specifying the time or times
permitted to bring the disposal site into
compliance with such requirements, or it
may do both.

(2) In carrying out the provisions of sub-
section (1) of this section, the commussion
may grant specific variances from particular
requirements or may grant a_ conditional
permit to an applicant or to a class of appli-
cants or to a specific disposal site, and spec-
ify conditions 1t considers necessary to
protect the public health.

(3) The commission shall grant a vari-
ance or conditional ‘permit only if:

(a) Conditions exist that are beyond the
control of the applicant.

(b) Special ‘conditions exist that render
strict compliance unreasonable, burdensome
or impractical.

(c) Strict compliance would result in
substantial curtailment or closing of a dis-
posal site and no alternative facility or al-
ternative method of solid waste management
is available. -

(4) A variance or conditional permit may
be revoked or modified by the commission
after a public hearing held upon not less
than 10 days’' notice. Such notice shall be

served upon all persons who the commission
knows will be subjected to greater re-
strictions if such variance or conditional
permit is revoked or modified, or who are
likely to be affected or who have filed with
the commission a written request for such
notification.

(5) In addition to the authority to issue
a variance or conditional permit under sub-
sections (1) to (4) of this section, the com-
mission may modify an existing disposal site
permit to specify the conditions under which
the disposal site may accept and dispose of
infectious waste as defined in ORS 459.387.
The commission also may require that a re-
source recovery facility or solid waste
incinerator accept infectious waste generated
in Oregon if the infectious waste has been
contained and transported in accordance
with ORS 459.387 and 767.034, but only so
long as the volume of infectious waste gen-
erated outside the county in which the facil-
ity or incinerator is located does not affect
the ability of the facility or incinerator to
process or dispose of all waste generated
within the county in which the facility or
incinerator is located.

(6) The establishment, operation, mainte-
nance, expansion, alteration, improvement or
other change of a disposal site in accordance
with a variance or a conditional permit is
not a violation of ORS 459.005 to 459.105,
459.205 to 459.245 and 459.255 to 459.385 or
any rule or regulation adopted pursuant
thereto. [1971 c 648 §8; 1973 c.835 §141, 1989 c.763 §13|

Note: The amendments to 439225 by section 13,
chapter 763, Oregon Laws 1989, become operative July
1, 1990. See section 18, chapter 763, Oregon Laws 1989.
459.225 (1987 Replacement Part) is set forth for the us-
ers’ convenilence.

459.225. (1) If the commission finds that a disposal
site_cannot meet one or more of the requirements of
ORS 439.005 to 459.105, 459.205 to 459.245 and 459 235 to
459.385 or any rule or regulation adopted pursuant
thereto, it may issue a variance from such requirement
either for a limited or unlimited time or it may issue a
conditional permit containing a schedule of compliance
specifying the time or times permitted to bring the dis-
posal site into compliance with such requirements, or
it may do both.

(2) In carrying out the provisions of subsection (1)
of this section, the commission may grant specific vari-
ances from particular requirements or may grant a
conditional permit to an applicant or to a class of ap-
plicants or to a specific disposal site, and specify con-
giti??‘s it considers necessary to protect the public

ealth.

_ (3) The commission shall grant a variance or con-
ditional permit only if:

(a) Conditions exist that are beyond the control of
the applicant.

. (b) Special conditions exist that render strict com-
pliance unreasonable, burdensome or impractical.

{c) Strict compliance would result in substantial
curtailment or closing of a disposal site and no alter-
native facility or alternative method of solid waste
management is available.
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(4) A variance or conditional permit may be re-
voked or modified by the commussion after a pubhic
hearing held upon not less than 10 days’ notice Such
notice shall be served upon all persons who the com-
mission knows will be subjected to greater restrictions
if such variance or conditional permit is revoked or
modified, or who are likely to be affected or who have
filed with the commission a written request for such
notification.

(5) The establishment, operation, maintenance, ex-
pansion, alteration, improvement or other change of a
disposal site in accordance with a variance or a condi-
tional permit is not a violation of ORS 459.005 to
459.105, 459.205 to 459 245 and 459 255 to 459.385 or any
rule or regulation adopted pursuant thereto.

459.230 [1969 c 90 §3, repealed by 1971 c¢.648 §33)

459.235 Applications for permits; fees;
bond. (1) Applications for permits shall be
on forms prescribed by the department. An
application shall contain a description of the
existing and proposed operation and the ex-
isting and proposed facilities at the site, with
detailed plans and specifications for any fa-
cilities to be constructed. The application
shall include a recommendation by the local
government unit or units having jurisdiction
and such other information the department
deems necessary in order to determine
whether the site and solid waste disposal fa-
cilities located thereon and the operation
will comply with applicable requirements.

(2) Subject to the review of the Executive
Department and the prior approval of the
appropriate legislative review agency, the
commission may establish a schedule of fees
for disposal site permits. The permit fees
contained in the schedule shall be based on
the anticipated cost of filing and investigat-
ing the application, of issuing or denying the
requested permit and of an inspection pro-
gram to determine compliance or noncompli-
ance with the permit. The permit fee shall
accompany the application for the permit.

(3) If the application is for a regional
disposal facility, the applicant shall file with
the department a surety bond in the form
and amount established by rule by the com-
mission. The bond or financial assurance
shall be executed in favor of the State of
Oregon and shall be in an amount as deter-
mined by the department to be reasonably
necessary to protect the environment, and
the health, safety and welfare of the people
of the state. The commission may allow the
applicant to substitute other financial assur-
ance for the bond, in the form and amount

the commission considers satisfactory. [1971
c.648 §9, 1977 c.37 §1; 1983 c 144 §1; 1987 c.876 §18; 1989
¢.833 §154}

459,236 Additional permit fees for re-
medial action or removal; amount; utili-
zation; eligibility of local governments. (1)
In addition to the permit fees provided in
ORS 459.235, upon approval by the Emer-
gency Board of the sale of bonds to provide

funds for the Orphan Site Account, and an-
nually on January 1 thereafter, there is im-
posed a fee on all disposal sites that receive
domestic solid waste except transfer stations.
The amount raised shall be up to $1 million
per year, based on the estimated tonnage or
the actual tonnage, if known, received at the
site and any other similar or related factors
the commission finds appropriate.

(2) For solid waste gencrated within the
boundaries of a metropolitan service district,
the fee imposed under subsection (1) of this
section, but not the permit fees provided in
ORS 459.235, shall be levied on the district,
not the disposal site.

(3)(a) A local government unit that fran-
chises or licenses a domestic solid waste site
shall allow the disposal site to pass through
the amount of the fees established by the
commission in subsection (1) of this section
to the users of the site.

(b) If a disposal site that receives domes-
tic solid waste passes through all or a por-
tion of the fees established by the
commission in subsection (1) of this section
to a solid waste collector who uses the site,
a local government unit that franchises or
licenses the collection of solid waste shall
allow the franchisee or licensee to include
the amount of the fee in the solid waste col-
lection service rate.

(4) Except as provided in subsection (5)
of this section, moneys collected under this
section shall be deposited in the Orphan Site
Account created under ORS 466.590 to be
used to pay the costs of removal or remedial
action of hazardous substances, in excess of
the maximum amount collected under ORS
459.311 at:

(a) Solid waste disposal sites owned or
operated by a local government unit; or

(b) Privately owned or operated solid
waste disposal sites that receive or received
domestic solid waste for which the depart-
ment determines the responsible party is un-
known, unwilling or unable to undertake any
portion or phase of a removal or remedial
action.

(5) The moneys collected under this sec-
tion, or proceeds of any bond sale under ORS
468.195 for which moneys collected under
this section are pledged for repayment shall
be made available to a local government unit
to pay removal or remedial action costs at a
site if:

(a) The local government unit is respon-
sible for conducting removal or remedial
action under ORS 466.570; and

(b) The local government unit repays any
moneys equal to the amount that may be
raised by the charge imposed under ORS
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459.311 and interest on such moneys, in ac-
cordance with an agreement between the lo-
cal government unit and the department. A
local government unit is not required to re-
pay the first $100,000 the local government
unit expends on removal or remedial action.

(6) As used in this section, “removal” and
“remedial action” have the meaning given
those terms in ORS 466.540. [1989 c.§33 §138]

Note: 459.236 was added to and made a part of
ORS 459.005 to 459.428 by legislative action but was not

added to any smaller series therein See Preface to
Oregon Revised Statutes for further explanation

459.240 (1969 c.90 §4, repealed by 1971 c 648 §33|

459.245 Issuance of permits; terms. (1)
If the disposal site meets the requirements
of ORS 459.005 to 459.105, 459.205 to 459.245
and 459.255 to 459.385, the department shall
issue the permit. Every completed applica-
tion shall be approved or disapproved within
60 days after its receipt by the department.
Except as provided in ORS 459.055, if the
department fails to act within the time al-
lowed, the application shall be considered
approved unless an extension of time 1s
granted by the commission on a showing of
good cause by the department.

(2) Disposal site permits shall be issued
for a period not to exceed 10 years, to be
determined by the department and specified
in the permit.

(3) Subject to the provisions of ORS
183.310 to 183.550, the department may refuse
to renew a permit unless the disposal site
and the facilities thereon meet the require-
ments of ORS 459.005 to 459.105, 459.205 to
459.245 and 459.255 to 459.385 and the rules

of the commission adopted pursuant thereto.
[1971 c.648 §10, 1973 c.835 §142; 1979 c 773 §8)

459.250 Place for collecting source
separated recyclable material required
for disposal site permit; revision of per-
mits. (1) After January 1, 1985, the depart-
ment shall require as a condition to issuing
a disposal site permit under ORS 459.245 that
a place for collecting ' source separated
recyclable material located either at the dis-
posal site or at another location more con-
venient to the population served by the
disposal site is provided for every person
whose solid waste enters the disposal site.

(2) Before July 1, 1986, the department
shall revise all disposal site permits issued
under ORS 459.245 before January 1, 1985, to
require as a condition to the permit that a
place for collecting source separated
recyclable material .located either at the dis-
posal site or at another location more con-
venient to the population served by the
disposal site is provided for every person
whose solid waste enters the disposal site.

(3) The department may modify the re-
quirements of this section if the department
finds that the opportunity to recycle is being
provided through an acceptable alternative
method. [1983 ¢.729 §4]

459.255 Suspension of permits. (1) A
permit may be suspended or revoked at any
time if the department determines that the
site or the solid waste management facilities
located on the site are being operated in vi-
olation of ORS 459.005 to 459.105, 459.205 to
459.245 and 459.255 to 459.385 or rules of the
commission adopted pursuant thereto.

(2) The procedures for denial, suspension,
modification of a condition or variance, re-
vocation or refusal to renew a permit shall
be those specified for a contested case in

§OR§ 183.310 to 183.550. [1971 c 648 §11, 1973 c 835
143

459.265 Hearings; appeal. (1) Except as
provided by ORS 459.376, the commission
may on its own motion or upon the request
of the department, and shall upon application
of any person entitled to appeal, fix a time
and place for a public hearing on any action
of the department or commission: '

(a) Ordering action to be taken by a per-
son subject to regulation under ORS 459.005
to 459.105, 459.205 to 459.245 and 459.255 to
459.385.

(b) Ordering, or approving action result-
ing in, the closure or curtailment of use of
a disposal site.

(2) In making its determination upon ap-
peal from the action of a local government
unit or the department, which action would
result in the closure or curtailment of the
use of a disposal site, the commission shall
consider and make findings with respect to:

(a) The nature and magnitude of the
problems created by the site or its operation.

(b) The applicable solid waste manage-
ment plan.

(c) The existence or threat of air or wa-
ter pollution.

(d) The need for the particular disposal
site and alternative methods of disposal or
alternate disposal sites.

(e) The costs, funds available to meet the
costs and the minimum time required for a
change in disposal method or disposal site.

(3) In making its determination under
subsection (2) of this section with respect to
a disposal site owned or operated by a local
government unit, and prior to ordering clo-
sure-or curtailment of use of the site, the
commission shall make a finding as to
whether there is an alternative method of

disposal or an alternate disposal site. [1971
c.648 §12; 1973 c.835 §144]
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459.268 Closure of land disposal site.
When solid waste is no longer received at a
land disposal site, the person who holds or
last held the permit issued under ORS
459.205 or, if the person who holds or last
held the permit fails to comply with this
section, the person owning or controlling the
property on which the disposal site is lo-
cated, shall ‘close and maintain the site ac-
cording to the requirements of this chapter,
any applicable rule adopted by the commis-
sion under ORS 459.045 and any requirement
imposed by the department as a condition to

renewing or issuing a disposal site permit.
[1983 c 766 §2]

459.270 Renewal of permit prior to
proposed closure of disposal site; proof
of financial assurance. (1) At least five
years before the proposed closure of a land
disposal site, the person holding the disposal
site permit shall apply to renew the permit.

(a) A permit renewed under this sub-
section shall be issued for the period includ-
ing the remaining time of operation of the
disposal site, closure of the site and all or
part of the post-closure period established by
the department during which active super-
vision of the land disposal site is necessary.

(b) Application for the renewal of a per-
mit under this subsection shall not prevent
the disposal site permittee from applying for
an extension of the useful life of the land
disposal site for receiving solid waste.

(c) If the anticipated useful life of a land
disposal site on October 15, 1983, is less than
five years after January 1, 1984, the
permittee shall apply for a renewal of the
disposal site permit within 30 days after
January 1, 1984.

(2) Unless exempted under rules adopted
by the commission under ORS 459.045 (2), the
applicant under subsection (1) of this section
shall provide proof of satisfactory financial
assurance. The financial assurance shall be
sufficient to cover the cost of:

(a) Closing the land disposal site;

(b) Installing, operating and maintaining
any environmental system required on the
disposal site;

(c) Monitoring and providing security for
the land disposal site; and

(d) Complying with any other require-
ment the department may impose as a condi-
tion of renewing the permit.

(3) When a disposal site permit is re-
newed under subsection (1) of this section,
the applicant shall submit to the department
a proposed amount of financial assurance to
provide for adequate closure and post-closure
maintenance of the site.

(4)(@) In reviewing the adequacy of the
amount of financial assurance proposed by
the applicant under subsection (3) of this
section, the department shall consider the
following:

(A) Amount and type of solid waste de-
posited in the site;

(B) Amount and type of buffer from adja-
cent land and from drinking water sources;

(C) Amount, type, availability and cost
of required cover;

(D) Seeding, grading, erosion control and
surface water diversion required;

(E) Planned future use of the disposal
site property;

(F) Type, duration of use, initial cost and

maintenance cost of any active system nec-

essary for controlling or stopping discharges;

(G) The portion of the site property
closed before final closure of the entire site;

(H) Any other conditions imposed on the
permit relating to closure or post-closure of
the site; and

(I) The financial capability of the appli-
cant.

(b) After reviewing the proposed amount
of financial assurance under paragraph (a) of
this subsection, the department may either:

(A) Approve the amount proposed by the
applicant; or

(B) Disapprove the amount and require
the applicant to submit a revised amount
consistent with the factors considered by the
department under paragraph (a) of this sub-
section.

(5) No moneys in excess of the amount
approved by the department may be set aside
or collected by the disposal site operator un-
less the department approves an additional
amount of financial assurance during a re-
view conducted in conjunction with:

(a) A subsequent application to amend or
renew the disposal site permit; or

(b) A request by the owner or operator
of a disposal site to extend the useful life of
the disposal site.

(6) Nothing in subsection (5) of this sec-
tion is intended to prevent modification of a
permit to reduce the amount of financial as-
surance required.

(7) The financial assurance required un-
der this section may be in any form proposed
by the applicant and approved by the depart-
ment.

(8) If the department and permit appli-
cant or permittee agree that a period longer
than five years is necessary to accumulate
funds for the financial assurance necessary
under subsections (2) to (7) of this section,
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the department may include as a condition
to issuing any disposal site permit that pro-
visions be made to establish adequate finan-
cial assurance.

(9) Unless the department finds a need to
protect against a significant hazard or risk
to the public health, safety or environment,
the department shall terminate any permit
for and active supervision of a land disposal
site 10 years after the site is closed. The de-
partment may terminate a permit for or ac-
tive supervision of a land disposal site any
time after a site is closed if the department
finds the site has been adequately closed.

(10) Notwithstanding subsection (7) of
this section, any time after a land disposal
site 1s closed according to the requirements
of this section, the permit holder may apply
for a termination of the permit, a release
from one or more of the permit requirements
or termination of any applicable permit fee.
Before the department grants a termination
or release under this section, the department
must find that there is no longer a need for:

(a) Active supervision of the site;
(b) Maintenance of the site; or

(c) Maintenance or operation of any sys-
tern or facility on the site.

(11) As used in this section, “financial
assurance” means a plan for setting aside fi-
nancial resources or otherwise assuring that
adequate funds are available to properly
close, maintain and monitor a land disposal
site after the site is closed according to the
requirements of a permit issued under sub-
section (1) of this section. [1983 c.766 §3}

459.273 Disposition of excess moneys
and interest received for financial assur-
ance. An applicant required to provide fi-
nancial assurance under ORS 459.270 shall
establish provisions satisfactory to the de-
partment for disposing of any excess moneys
received or interest earned on moneys re-
ceived for financial assurance. To the extent
practicable, the applicant’'s provisions for
disposing of the excess moneys received or
interest earned on moneys shall provide for:

(1) A reduction of the rates a person
within the area served by the land disposal
site is charged for solid waste collection ser-
vice; or

(2) Enhancing present or future solid
waste disposal facilities within the area from
whicghlthe excess moneys were received. [1983
c.766 §4

459.275 [1971 c.648 §13; repealed by 1973 ¢.826 §3
(4599.2‘{1(; enacted in lieu of 459.275); 1973 ¢.835 §145; see
459.27

459.276 [1973 c.826 §4 (enacted in lieu of 459.275);
renumbered 459.376 in 1987]

| 459.277 [Formerly 459.275; repealed by 1974 ss. ¢.36
28

459.280 Definitions for ORS 459.284
and 459.290. As used in ORS 459.284 and
459.290:

(1) “Disposal site” has the meaning given
that term in ORS 459.005, but does not in-
clude a material recovery, recycling or reuse
facility.

(2) “Disposal site” does not include a re-
gional disposal site as defined in ORS
459.005. (1987 c.876 §4]

459.284 Use of disposal site fees. Each
local government unit that has a disposal
site operating under the provisions of ORS
459.005 to 459426 and for which the local
government unit collects a fee may apportion
an amount of the service or user charges
collected for solid waste disposal at each
publicly owned, franchised or privately
owned solid waste disposal site within or for
the local government unit and dedicate and
use the moneys obtained for rehabilitation
and enhancement of the area around the dis-
posal site from which the fees have been
collected. That portion of the service and
user charges set aside by the local govern-
ment unit for the purposes of this section
shall be not more than $1 for each ton of
solid waste. If any local government unit ap-
portions moneys under this section, another
local government unit may not also appor-
tion moneys under this section for the same
disposal site. [1987 c.876 §2; 1989 ¢.763 §13)

459.285 [1971 c 648 §19; 1973 c.835 §146; 1981 c 81 §I;
1981 ¢ 709 §3, renumbered 459.385 1n 1987]

459.290 Disposal site rehabilitation
and enhancement advisory committee.
Each local government unit that apportions
money under ORS 459.284 shall establish a
citizens advisory committee to select plans,
programs and projects for the rehabilitation
and enhancement of the area around disposal
sites for which the local government unit has
apportioned moneys under ORS 459.284. If
any local government unit establishes a citi-
zens advisory committee under this section,
another local government unit may not also
establish a local citizens advisory committee

under this section for the same disposal site.
[1987 ¢.876 §3; 1989 c.763 §16]|

459.292 Definitions for ORS 459.292 to
459.295. As used in ORS 459.292 to 459.295:

(1) “Domestic solid waste” includes but
is not limited to residential, commercial and
institutional wastes generated within this
state.

(2) “Domestic solid waste” does not in-
clude: -

(a) Sewage sludge or septic tank and
cesspool pumpings;

(b) Building demolition or construction
wastes and land clearing debris, if delivered
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to a disposal site that is limited to those
purposes;

(c) Source separated recyclable material,
or material recovered at the disposal site;

(d) Waste going to an industrial waste
facility; '
) (e) Waste received at an ash monofill
from a resource recovery facility; or

(f) Other material excluded by the com-
mission in order to support the purposes of
ORS 459.015. 11989 c 833 §130]

Note: 459292 to 439 295 were added to and made
a part of ORS chapter 439 by legislative action but were

not added to any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation.

459.293 Policy. The Legislative Assembly
finds and declares that:

(1) Domestic solid waste disposal capacity
is a matter of state-widé concern;

(2) The disposal in Oregon of domestic
solid waste generated both outside and
within Oregon will reduce the total capacity
available for disposal of domestic solid waste
generated in this state;

(3) The disposal in Oregon of domestic
solid waste generated outside Oregon and
within ‘Oregon will add to the level of envi-
ronmental risk associated with the transpor-
tation and disposal of those wastes; and

(4) It is in the best interest of the public
health, safety and welfare of the people of
Oregon to reduce the amount of domestic
solid waste being generated in Oregon in or-
der to extend the useful life of existing do-
mestic solid waste disposal sites and to
reduce the environmental risks associated
with receiving waste generated outside
Oregon at those sites. 11989 c.833 §151]

Note: See note under 459 292

459.294 Additional fees for reduction
of domestic solid waste and environ-
mental risks; assessment; maximum fee.
(1) In addition to the permit fees provided in
ORS 459.235, the commission shall establish
a schedule of fees to begin July 1, 1990, for
all disposal sites that receive domestic solid
waste except transfer stations. The schedule
shall be based on the estimated tonnage or
the actual tonnage, if known, received at the
site and any other similar or related factors
the commission finds appropriate. The fees
collected pursuant to the schedule shall be
sufficient to assist in the funding of pro-
grams to reduce the amount of domestic solid
waste generated in Oregon and to reduce
environmental risks at domestic waste dis-
posal sites.

(2) For solid waste generated within the
boundaries of a metropolitan service district,
the schedule of fees, but not the permit fees

provided in ORS 459.235, established by the
commission in subsection (1) of this section
shall be levied on the district, not the dis-
posal site.

(3) The commission also may require
submittal of information related to volumes
and sources of waste or recycled material if
necessary to carry out the activities in ORS
459.295.

(4)(a) A local government that franchises
or licenses a domestic solid waste site shall
allow the disposal site to pass through the
amount of the fees established by the com-
mission in subsection (1) of this section to
the users of the site.

(b) If a disposal site that receives domes-
tic solid waste passes through all or a por-
tion of the fees established by the
commission in subsection (1) of this section
to a solid waste collector who uses the site,
a local government that franchises or-«li-
censes the collection of solid waste shall al-
low the franchisee or licensee to include the
amount of the fee in the sélid waste col-
lection service rate.

(5) The fees generated under subsection
(1) of this section shall be sufficient to ac-
complish the purposes set forth in ORS
459.295 but shall be no more than 50 cents
per ton. [1989 c.833 §152)

Note: See note under 459 292

459.295 Use of additional fees. (1) The
fees established by the commission under
ORS 459.294 shall be deposited in the Gen-
eral Fund and credited to an account of the
department. Such moneys are continuously
appropriated to the department to carry out
the purposes set forth in subsection (2) of
this section.

(2) The fees collected under ORS 459.294
shall be used only for the following purposes:

(a) To implement the provisions of ORS
459.411 to 459.417.

(b) Department of Environmental Quality
programs to promote and enhance waste re-
duction and recycling state wide, including
data collection, performance measurement,
education and promotion, market develop-
ment and demonstration projects.

(c) Department of Environmental Quality
activitijes for ground water monitoring and
enforcement of ground water protegtion
standards at domestic solid waste landfills.

* (d) Solid waste planning activities by
counties and the metropolitan service dis-
trict, as approved by the department, includ-
ing planning for special waste disposal,
planning for closure of solid waste disposal
sites, capacity planning for domestic solid
waste and regional solid waste planning.
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(e) Grants to local government units for
recycling and solid waste planning activities.

() To pay administrative costs incurred
by the department in accomplishing the pur-
poses set forth in this section, the amount
allocated under this subsection shall not ex-
ceed 10 percent of the fees generated under
ORS 459.294. (1989 c.833 §153]

Note: See note under 459.292.

459.297 Surcharge on solid waste gen-
erated out-of-state. (1) Beginning on Janu-
ary 1, 1991, every person who c?isposes of
solid waste gencrated out-of-state in a dis-
posal site or regional disposal site shall pay
a surcharge as established by the Environ-
mental Quality Commission under ORS
459.298. The surcharge shall be in addition
to any other fee charged for disposal of solid
waste at the site.

(2) The surcharge collected under this
section shall be deposited in the State
Treasury to the credit of an account of the
Department of Environmental Quality. Such
moneys are continuously appropriated to the
department to meet the costs of the depart-
ment in administering the solid waste pro-

glm under ORS 459.005 to 459.426. [1989 c.833
15

Note: 459297 and 459.298 were added to and made
a part of ORS 459 005 to 459 426 by legislative action but
were not added to any smaller series therein See Pre-
face to Oregon Revised Statutes for further explanation.

459.298 Amount of surcharge on solid
waste generated out-of-state. Subject to
approval by the Joint Committee on Ways
and Means during the legislative sessions or
the Emergency Board during the interim be-
tween sessions, the Environmental Quality
Commission shall establish by rule the
amount of the surcharge to be collected un-
der ORS 459.297. The amount of the sur-
charge shall be based on the costs to the
State of Oregon and its political subdivisions
of disposing of solid waste generated out-of-
state which are not otherwise paid for under
the provisions of ORS 459.235 and 459.292 to
459.298, 459.411 to 459.417 and sections 70 to
73, chapter 833, Oregon Laws 1989. These
costs may include but need not be limited to
costs incurred for:

(1) Solid waste management;

(2) Issuing new and renewal permits for
solid waste disposal sites;

(3) Environmental monitoring; :
(4) Ground water monitoring; and

(5) Site closure and post-closure activ-
ities. (1989 c.833 §156) ’

Note: See note under 459 297.

459.300 Metropolitan service district
site selection. (1) The metropolitan service
district may provide for the disposal of solid

waste from Clackamas, Multnomah or
Washington County at a disposal site or sites
other than the site selected by the Environ-
mental Quality Commission under section 5,
chapter 679, Oregon Laws 1985.

(2) The Department of Environmental
Quality shall not use the selection of a dis-
posal site under chapter 679, Oregon Laws.
1985, to find that there is not a clearly dem-
onstrated need for a site or sites selected by
the metropolitan service district for disposal

of waste under subsection (1) of this section.
[1987 c 876 §5|

459.305 Certification that government
unit has implemented opportunity to re-
cycle; rules; fee; special provisions for
metropolitan service district. (1) Except as
otherwise provided by. rules adopted by the
Environmental Qualhity, Commission under
subsection (3) of this section, after July 1,
1988, a regional disposal site may not accept
solid waste generated from any local or re-
gional government unit within or outside the
State of Oregon unless the Department of
Environmental Quality certifies that the
government unit has implemented an oppor-
tunity to recycle that meets the requirements
of ORS 459.165 to 459.200 and 459.250.

(2) The Environmental Quality Commis-
sion shall adopt rules to establish a program
for certification of recycling programs estab-
lished by local or regional governments in
order to comply with the requirement of
subsection (1) of this section. No contract or
agreement between an owner or operator of
a disposal site and a local government unit
shall affect the authority of the commission
to establish or modify the requirements of an
acceptable opportunity to recycle under ORS
459.165 to 459.200 and 459.250.

(3) Not later than July 1, 1988, the com-
mission shall establish by rule the amount
of solid waste that may be accepted from an
out-of-state local or regional government be-
fore the local or regional government must
comply with the requirement set forth in
subsection (1) of this section. Such rule shall
not become effective until July 1, 1990.

(4) Subject to review of the Executive
Department and the prior approval of the
appropriate legislative review agency, the
department may establish a certification fee
in accordance with ORS 468.065.

(5) After July 1, 1988, if the metropolitan
service district sends solid waste generated
within the boundary of the metropolitan ser-
vice district to a regional disposal site, the
metropolitan service district shall:

(a) At least semiannually operate or
cause to be operated a collection system or
site for receiving household hazardous waste;
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{b) Provide residential recycling contain-
ers, as a pilot project implemented not later
than July 1, 1989; and

{c) Provide an educational program to
increase participation in recycling and
household” hazardous materials collection
programs. '

(6) The certification requirement under
subsection (1) of this section shall not apply
to a local government unit implementing a

waste reduction program under ORS 459.055.
{1987 ¢.876 §6; 1989 c 541 §3]

459.310 Surcharge on solid waste dis-
posal; surcharge use. (1) Each board of
county commissioners of a county in which
a regional disposal site is operating under
provisions of ORS 459.005 to 459.426 may
impose a surcharge on the solid waste re-
ceived at the regional disposal site. The
county may negotiate with the owner or op-
erator of the regional disposal site to estab-
lish the amount of the surcharge imposed
under this subsection. If the regional disposal
site is publicly owned, the board of county
commissioners shall give priority in expend-
ing the moneys to mitigation of adverse im-
pacts on the area in and around the regional
disposal site and related transfer stations lo-
cated in the county including but not limited
to rehabilitation and enhancement of the
area, development of alternate water sys-
tems, road construction and maintenance and
mitigation of adverse effects on wildlife and
the environment, if provisions to mitigate
such adverse impacts are not assured by
permit conditions or bond requirements.

(2) If the parties negotiating a surcharge
under subsection (1) of this section do not
reach an agreement within 90 days after the
Department of Environmental Quality re-
ceives an application under ORS 459.235 for
a permit for the regional disposal site, the
board of county commissioners shall
unilaterally impose the following surcharge:
(a) For the first 2,000

tons per day.....ccoceveees e S 0.75/ton
(b) For each ton between

2,000 to 4,000 tons

Per day ...cccoveeeecrnrvrecnnrrcanna S 1.00/ton
(c) For each ton above

4,000 tons per day .......ccceueuee S 1.25/ton

(3) If a board of county commissioners
imposes the surcharge under subsection (2)
of this section:

(a) The surcharge shall be adjusted an-
nually in accordance with the Portland Con-
sumer Price Index;

(b) Up to 10 percent of the surcharge
shall go into a transition fund to be used by
the county after the regional disposal site is
closed for the purpose of minimizing the dis-
location resulting from the loss of revenue
from closure of the site; and

(c) Of that portion of the surcharge not
placed into a transition fund under para-
graph (b) of this subsection, give priority in
expending the moneys to mitigation of ad-
verse impacts on the area 1n and around the
regional disposal site and related transfer
stations located in the county including but
not limited to rehabilitation and enhance-
ment of the area, development of alternate
water systems, road construction and main-
tenance and mitigation of adverse effects on
wildlife and the environment, if provisions to
mitigate such adverse impacts are not as-
sured by permit conditions or bond require-
ments. (1987 c.876 §7)

459.311 Surcharge for remedial action
or removal; amount; collection; allo-
cation. A local government unit that 1s re-
sponsible for conducting a remedial action or
removal or. related activities under ORS
466.570 at a solid waste disposal site, or a
local government unit that contributed solid
waste to_a solid waste disposal site for which
the local government is liable under ORS
466.567 or other applicable law, shall impose
a charge to be added to all billings for solid
waste collection services rendered within the
boundaries of that local government unit un-
less the local government unit provides an
equivalent amount of funding through an-
other source. A charge imposed under this
section shall be subject to the following re-
quirements:

(1) The charge shall be:

(a) An amount equal to a maximum
amount of $12 per capita per year and $60
per capita per local government unit;

(b) Collected for each volumetric or
weight unit of solid waste collected;

(c) Imposed equitably on all persons who
dispose of solid waste; and

(d) For a local government unit imposing
and collecting a charge on behalf of another
local government unit responsible for reme-
dial action or related activities at a disposal
site, an amount that, as a proportion of the
total cost, equals the proportion of solid
waste the local government unit contributed
to such disposal site.

(2) The charge shall be collected on be-
half of the local government unit by solid
waste collectors who are subject to franchis-
ing, licensing or permitting requirements
adopted by the local government unit.
Notwithstanding any restriction on rates
contained in a franchise or other local regu-
lations, a solid waste collector may add the
charge to bills for solid waste collection.
The local government unit may enter into an
intergovernmental agreement with any ather
unit of local government to provide for im-
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position and collection of the charge on be-
half of the local government unit.

(3) The solid waste collector shall remit
the proceeds of the charge to the local gov-
ernment unit according to procedures
adopted by the local government unit by or-
dinance. However, solid waste collectors
shall not be responsible for covering any
shortage caused by failure of a customer to
pay charges for solid waste collection.

4) A local government unit imposing a
charge under this subsection may require
solid waste collectors to submit reports or
other documentation necessary to establish
compliance with the requirements of this
section or the ordinance adopted by the local
government unit. All information contained
in such reports relating to the number of
accounts served by the solid waste collector
or the revenue produced from such accounts
shall be exempt from public disclosure.

(5) A solid waste collector required to
collect charges under this subsection may
" retain five percent of the charge in order to
defray 'the costs of collecting and accounting
for the proceeds of the charge.

(6) If a person disposes of solid waste at
a disposal site within the boundaries of a lo-
cal government unit imposing a fee under
this section without using the services of a
commercial solid waste collector, the person
shall pay the fee established by this section
at the time the person disposes of solid waste
at the disposal site. That portion of the
charge attributable to administrative costs
as provided in subsection (5) of this section
shall be retained by the operator of the solid
waste disposal site. The operator of the solid
waste disposal site shall remit the balance
of the charge according to procedures estab-
lished by ordinance by the g cal government
unit imposing the charge.

(7) Except for the amount allocated to
defray the administrative expenses of a solid
waste collector or disposal site operator un-
der subsections (5) and (6) of this section,
proceeds of the charge shall be placed into a
dedicated local government remedial action
fund established by the local government
unit and may be used only to pay for reme-
dial action costs. As used in this subsection,
“remedial action costs” also includes the cost
of retiring debt incurred in connection with
a remedial action.

(8) The amount collected through the
charge shall be the amount necessary to fund
the local government unit's remedial action
costs at one or more solid waste disposal
sites for which a local government unit is
responsible for conducting a remedial action
or removal or related activities under ORS
466.570, or is liable under ORS 466.567 or

other applicable law and necessary adminis-
trative expenses incurred under this section,
and may include an increment to cover any
delinquencies in collections. The amount of
the charge may be adjusted from time to
time as necessary to maintain the remedial
action fund at the level necessary to accom-
modate the local government unit's remedial
action responsibilities, but shall not exceed
the maximum amounts provided in paragraph
(a) of subsection (1) of this section.

(9) Any local government unit located
within the boundaries of a metropolitan ser-
vice district may enter into an intergovern-
mental agreement with the district to
transfer to the district the funding authority
granted under this subsection and the re-
sponsibility for performing all remedial
action obligations for which the local gov-
ernment unit may be responsible.

(10) As used in this section, “remedial
action,” “remedial action costs” and “re-
moval” have the meaning given those terms
in ORS 466.540. (1989 c.833 §137]

Note: 459 311 was added to and made a part of
ORS 439.005 to 459.426 by legislative action but was not

added to any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation

459.315 Definitions for ORS 459.315 to
459.330. As used in ORS 459.315 to 459.330:

(1) “Committee” means a local citizens
advisory committee established under ORS
459.320.

(2) “Permittee” means a person operating
a regional disposal site under a permit issued
under ORS 459.245. (1987 ¢ 876 §8]

459.320 Disposal site advisory com-
mittee; membership; terms. (1) Except as
growded in subsection (3) of this section, the

oard of county commissioners of a county
in which a regional disposal site is proposed
to be located shall establish a local citizens
advisory committee when the Department of
Environmental Quality receives an applica-
tion for a regional disposal site within the
county. The board shall select members of
the committee who reflect a fair and equal
representation of each of the following
groups:

(a) Residents residing near or adJacent to
the regional disposal site.

(b) Owners of real property adjacent to
or near the regional disposal site.

(c) Persons who reside in or own real
property within the county in which the re-
gional disposal site is located.

(d) Employees of the permittee.

(e) Local organizations and citizen inter-
est groups whose majority of members either:

(A) Are electors of the county in which
the regional disposal site is located; or
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(B) Own real property in the county in
which the regional disposal site is located.

(2) Members of the local citizens advisory
committee shall serve a term of two years.
The committee shall elect from among its
members a chairperson of the committee
with such duties and powers as the commit-
tee imposes. The committee shall meet at
least four times each year for so long as the
regional disposal site is proposed or operat-
ing.

(3) If the regional disposal site is oper-
ated by a metropolitan service district, the
local citizens advisory committce shall be
established by the governing body of the
metropolitan service district. [1987 c.876 §9}

Note: Section 10, chapter 876, Oregon Laws 1987,
provides .

Sec. 10. Notwithstanding the term of office speci-
fied by section 9 of this 1987 Act {ORS 459 320l, of the
initial members of a local citizens advisory committee
created pursuant to section 9 of this 1987 Act, one-half
shall serve for a term ending one year after their ap-
pointment. [1987 c.876 §10}

459.325 Disposal site advisory com-
mittee duties. The duties of the local citi-
zens advisory committee established under
ORS 459.320 shall include but need not be
limited to:

(1) Reviewing with the permittee, the re-
gional disposal site including but not limited
to siting, operation, closure and long-term
monitoring of the regional disposal site; and

(2) Providing a forum for citizen com-
ments, questions and concerns about the re-
gional disposal site and promoting a dialogue
between the community in which the re-
gional disposal site is to be located and the
owner or operator of the regional disposal
site. The committee shall prepare an annual
written report summarizing the local citi-
zens' concerns and the manner in which the
owner or operator is addressing those con-
cerns. The report shall be considered by the
Department of Environmental Quality 1in is-
suing and renewing a solid waste permit un-
der ORS 459.245. 11987 ¢.876 §11]

459.330 Notification of disposal site
advisory committee by permittee. The
permittee shall notify the local citizens advi-
sory committee established under ORS
459.320 when the permittee proposes to apply
for a change to any state or local permit.
[1987 ¢ 876 §12§

459.335 Use of fees collected by the
metropolitan service district.
Notwithstanding any other provision of ORS
268.330 or 268.515 or section 9, chapter 679,
Oregon Laws 1985, the metropolitan service
district shall use moneys collected by the
district as service or user fees for solid waste
disposal for activities of the metropolitan

service district related to solid waste and re-
lated planning, administrative and overhead
costs of the district. (1987 ¢.876 §12a)

459.340 Implementation of the solid
waste reduction program by metropolitan
service district. (1) The metropolitan ser-
vice district shall implement the provisions
of the solid waste reduction program as
adopted by the metropolitan service district.

(2) After September 27, 1987, before the
metropolitan service district council adopts
an amendment to the district’'s solid waste
reduction program, the district shall submit
the proposed amendment to the Department
of Environmental Quality for review and
comment. The department shall review the
proposed amendment to deterrmine whether
the amendment meets the requirements of
section 8, chapter 679, Oregon Laws 1985.
{1987 c 876 §13]

459.345 Metropolitan service district
biennial report to commission. (1) Not
later than July 1, 1988, and every two years
thereafter, the metropolitan service district
shall report to the commission on the imple-
mentation of its solid waste reduction pro-
gram approved under section 8, chapter 679,
Oregon Laws 1985, or as amended in accord-
ance with ORS 459.340.

(2) The report submitted by the metro-
politan service district under this section
shall be in writing and shall include, but
need not be limited to:

(a) A summary of the progress of the
metropolitan service district 1n acquiring
property and permits for the site selected
under chapter 679, Oregon Laws 1985.

(b) The current status of implementation
of the metropolitan service district's solid
waste reduction program including the use
of landfill disposal sites, recycling opportu-
nities and the use of resource recovery tech-
nologies.

(c) A summary of the amount and percent
of solid waste that is currently reused, recy-
cled or disposed of in a solid waste disposal
site and a comparison of such amounts and
percentages to the district's existing and
grojected annual goals for the next two years
or:

(A) The amount and percent of solid
waste that will be reused, recycled or dis-
posed of in a solid waste disposal site .oper-
ated by the metropolitan service district or
in a solid waste disposal site that the district
has entered into an agreement to use; and

(B) The amount in tons by which solid
waste disposed of annually in a landfill oper-
ated by the district or which the district has
gntex:ied into an agreement to use will be re-

uced.
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(d) A summary of the metropolitan ser-

gice district's solid waste budget. [1987 ¢ 876
14]

459.350 Commission review of metro-
politan service district report. The com-
mission shall review the report submitted by
the metropolitan service district under ORS
459.345 to determine:

(1) Whether the district's activities re-
lated to solid waste' disposal comply with the
district’s solid waste reduction program and
any goals established by the district in pre-
vious reports submitted under ORS 459.345;
and

(2) Whether the program and all disposal
sites operated by or used by the district con-
tinue to meet the criteria established under
ORS 459.015. [1987 c 876 §15; 1989 c 171 §59]

459.355 Reports by Department of En-
vironmental Quality to legislature. Not
later than September 1, 1988, the Department
of Environmental Quality shall make a pre-
liminary report to the President of the Sen-
ate and the Speaker of the House of
Representatives and to the appropriate legis-
lative interim committee. The preliminary
report shall address the criteria required in
the metropolitan service district report under
ORS 459.345. The department shall submit a
full report to the Legislative Assembly on or
before January 1, 1989, and every two years
thereafter, to correspond with the report
submitted to the commission under ORS
459.345. (1987 c.876 §16]

(Enforcement)

459.376 Action to enforce regulations
or orders. (1) The commission may take
whatever action is appropriate for the
enforcement of its regulations or orders.

(2) The commission may institute pro-
ceedings to enforce compliance with or re-
strain violations of this chapter, or any rule,
standard, permit or order adopted, entered or
issued pursuant to this chapter, in the same
manner provided for enforcement proceedings
under ORS 448.305, 454.010 to 454.040,
454.205 to 454.255, 454.405, 454.425, 454.505 to
454.535, 454.605 to 454.745 and ORS chapter
468. [Formerly 459 276]

459.385 Entry upon private premises
authorized. The department or county, dis-
trict or city board of health personnel, au-
thorized sanitarians or other authorized city
or county personnel may enter upon the
premises of any person regulated under ORS
459.005 to 459.105, 459.205 to 459.245 and
459.255 to 459.385, 466.005 to 466.385 and
466.890 or under rules adopted pursuant to
ORS 450.075, 450.810, 450.820 and 451.570, at
reasonable times, to determine compliance

with and to enforce ORS 450.075, 450.810,
450.820, 451.570, 459.005 to 459.105, 459.205 to
459.245, 459.255 to 459.385, 466.005 to 466.385
and 466.890 and any rules adopted pursuant
thereto. [Formerly 459 285]

(Infectious Waste Dispos‘al)

459.386 Definitions for ORS 459.386 to
459.400. As used in ORS 459.386 to 459.400:

(1) “Disposal” means the final placement
of trcated infectious waste 1in a disposal site
operating under a permit issued by a state
or federal agency.

(2) “Infectious waste” includes:

(a) “Biological waste,” which includes
blood and blood products, excretions,
exudates, secretions, suctionings and other
body fiuids that cannot be directly discarded
into a municipal sewer system, and waste
materials saturated with blood or body fluids,
but does not include diapers soiled with
urine or feces.

(b) “Cultures and stocks,” which includes
etiologic agents and associated biologicals,
including specimen cultures and dishes and
devices used to transfer, inoculate and mix
cultures, wastes from production of biolog-
icals, and serums and discarded live and at-
tenuated vaccines. “Cultures” does not
include throat and urine cultures.

(c) “Pathological waste,” which includes
biopsy materials and all human tissues, ana-
tomical parts that emanate from surgery,
obstetrical procedures, autopsy and labora-
tory procedures and animal carcasses ex-
posed to pathogens in research and the
bedding and other waste from such animals.
“Pathological waste” does not include tecth
or formaldehyde or other preservative agents.

(d) “Sharps,” which includes needles, IV
tubing with needles attached, scalpel blades,
lancets, glass tubes that could be broken
during handling and syringes that have been
removed from their original sterile contain-
ers. :

(3) “Storage” means the temporary con-
tainment of infectious waste 'in a manner
that does not constitute treatment or dis-
posal of such waste.

(4) “Transportation” means the move-
ment of infectious waste from the point of
generation over a' public highway to any
mmtermediate point or to the point of final
treatment.

(5) “Treatment” means incineration,
sterilization or other method, technique or
process approved by the Health Division of
the Department of Human Resources that
changes the character or composition of any
infectious waste so as to render the waste
noninfectious. [1989 ¢.763 §3]
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Note: 459.386 to 459.405 become operative July 1,
1990. See section 18, chapter 763, Oregon Laws 1989.

459.387 Policy. The Legislative Assemb]y
finds and declares that:

(1) The collection, transportation, stor-
age, treatment and disposal of infectious
waste in a manner that protects the health,
safety and welfare of the workers who handle
the waste and of the public is a matter of
state-wide concern.

(2) The public health, safety and welfare
is best protected by an infectious waste col-
lection system that serves as many persons
as possible in this state, including medical
care and laboratory facilities, nursing care
facilities and private residences.

(3) In the interest of public health, safety
and welfare, it is the policy of this state to
establish requirements for collection, trans-
portation, storage, trecatment and disposal of
infectious waste that will establish- priority
in methods of treating and disposing of in-
fectious waste. (1989 c.763 §2|

Note: See note under 453.386.

459.388 Restrictions on discarding,
storing or transporting infectious waste.
(1) No person who generates infectious waste

shall discard or store such waste except as
provided in ORS 459.390.

(2) No person shall transport infectious
waste other than infectious waste that is an
incidental part of other solid waste except as

provided in ORS 459.390 (6) and 767.034. (1989
c.763 §4)

Note: See note under 459.386.

459.390 Procedures for segregation

and containment of infectious waste; ex-
emption. (1) Infectious waste shall be segre-
gated from other wastes by separate
containment at the point of generation. In-
closures used for storage of infectious waste
shall be secured to prevent access by unau-
thorized persons and shall be marked with
prominent warning signs.

(2) Infectious waste, except for sharps,
shall be contained in disposable red plastic
bags or containers made of other materials
impervious to moisture and strong enough to
prevent ripping, tearing or bursting under
normal conditions of use. The bags or con-
tainers shall be closed to prevent leakage or
expulsion of solid or liquid wastes during
storage, collection or transportation.

3 Sharps shall be contained for storage,
collection, transportation and disposal in
leakproof, rigid, puncture-resistant red con-
tainers that are taped closed or tightly lidded
to prevent loss of the contents. Sharps may
be stored in such containers for more than
seven days.

(4) All bags, boxes or other containers for
infectious waste and rigid containers of dis-
carded sharps shall be clearly identified as
containing infectious waste.

(5) Infectious waste shall be stored at
temperatures and only for times established
by rules of the Health Division of the De-
partment of Human Resources.

(6) Infectious waste shall not be com-
pacted before treatment and shall not be
placed for collection, storage or transporta-
tion in a portable or mobile trash compactor.

(7) Infectious waste contained 1n dispos-
able bags as specified in this section shall be
placed for collection, storage, handling or
transportation in a dlsposab]e or reusable
pail, carton, box, drum, dumpster, portable
bin or similar container. The container shall.
have a tight-fitting cover and be kept clean
and in good repair. The container may be of
any color and shall be conspicuously labeled
with the international biohazard symbol and
the words “Biomedical Waste” on the sides
so as to be readily visible from any lateral
direction when the container is upright.

(8) Each time a reusable container for
infectious waste is emptied, the container
shall be thoroughly washed and decontam-
inated unless the surfaces of the container
have been protected from contamination by
a disposable red liner, bag or other device
removed with the waste.

(9) Trash chutes shall not be used to
transfer infectious waste between locations
where it is contained or stored.

-(10) Generators that produce 50 pounds
or less of infectious waste in any calendar
month shall be exempt from the specific re-
quirements . of subsections (5), (7) and (8) of
this section. (1989 c.763 §5|

Note: See note under 459.386.

459.395 Treatment of infectious
wastes. (1) Pathological wastes shall be
treated by incineration in an incinerator that
provides complete combustion of waste to
carbonized or mineralized ash. The ash shall
be disposed of as provided in rules adopted
by the Environmental Quality Commission.
However, if the Department of Environ-
mental Quality determines that incineration
is not reasonably available within a
wasteshed, pathological wastes may be dis-
posed of in the same manner provided for.
cultures and stocks.

(2) Cultures and stocks shall be
incinerated as described in subsection (1) of
this section or sterilized by other means pre-
scribed by Health Division rule. Sterilized
waste may be disposed of in a permitted land
disposal 'site if it is not otherwise classified
as hazardous waste.
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(3) Liquid or soluble semisolid biological
wastes may be discharged into a sewage
treatment system that provides secondary
treatment of waste.

(4) Sharps and biological wastes may be
incinerated as described in subsection (1) of
this section or sterilized by other means pre-
scribed by Health Division rule. Sharps may
be disposed of in a permitted land disposal
site only.if the sharps are in containers as
required in ORS 459.390 (3) and are placed 1n
a segregated area of the landfi]l.

(5) Other methods of treatment and dis-
posal may be approved by rule of the Enva-
ronmental Quality Commission. [1989 ¢ 763 §6I

Note: See note under 439 386.

459.398 Rules. The Environmental Qual-
ity Commission may adopt rules for storage
and handling of infectious waste at a solid
waste disposal site. [1989 ¢.763 §7]

Note: See note under 459 386.

459.400 Exceptions. The requirements of
ORS 459.386 to 459.400 shall not apply to
waste, other than sharps as defined in ORS
4_59.387, that is:

(1) Generated in
veterinary medicine; and

the practice , of

(2) Not capable of being communicated
by invasion and multiplication in body tis-
sues and capable of causing disease or ad-
verse health impacts in humans. [1989 c 763 §8|

Note: See note under 459 386.

459.405 Transport of infectious waste;
certification; records. Each person who
transports infectious waste for consideration,
other than waste that is an incidental part
of other solid waste, shall:

(1) Provide written certification to a per-
son who discards more than 50 pounds per
month of infectious waste that such waste
will be disposed of in compliance with the
provisions of ORS 459.386 to 459.405; and

(2) Maintain records showing the point
of origin and date and place of final disposal
of infectious waste collected from generators.
A copy of these records shall be given to the
generator or the Department of Environ-
mental Quality upon request. [1989 c.763 §9]

Note: See note under 459 386

459.410 [1971 c 699 §1; 1973 c.778 §1; 1977 c 867 §I,
1979 ¢.132 §1; 1981 c.709 §4, 1983 c.703 §9; 1985 c 670 §I;
renumbered 466.005)

{(Household and Small Quantity Genera-
tor Hazardous Waste)

459.411 Policy. (1) The Legislative As-
sembly finds:

(a) Persons have limited opportunities to
properly manage household hazardous waste;

(b) Businesses that are conditionally ex-
empt small quantity generators of hazardous
waste do not have feasible options for the
management of hazardous waste; and

(c) The disposal of household hazardous
waste and exempt small quantity generator
hazardous waste 1n solid waste disposal sites
and sewage facilities presents a potential
hazard to the public health and the environ-
ment because these sites and facilities may
not be designed for the disposal of hazardous
waste.

(2) Therefore, the Legislative Assembly
declares that it 1s in the interest of public
health, safety and the environment to pro-
vide:

(a) Alternatives to disposal of hazardous
waste and household hazardous waste at
solid waste disposal sites and sewage facili-
ties; and

(b) Information and education programs
about:

(A) Alternatives for the management of
hazardous waste and household hazardous
waste;

(B) Methods of reusing and recycling
hazardous waste and household hazardous
waste; and

(C) Alternatives to the use of products
that lead to the generation of hazardous

waste and household hazardous waste. [1989
c.833 §69]

459.413 Household hazardous waste
depots; location; promotion program. (1)
On or before January 1, 1991, the metropol-
itan service district shall establish perma-
nent depots to receive household hazardous
waste. The depots shall be:

(a) Developed at geographically diverse
locations throughout the district; and

(b) Located and operationally designed to
conveniently receive household hazardous
Lvas_te from the general public on an ongoing

asis.

(2) In conjunction with establishing per-
manent depots under subsection (1) of this
section, the metropolitan service district also
shall develop and implement a promotion
program to encourage citizens to use the de-

FOtS for household hazardous waste disposal.
1989 c 833 §74)

459.415 Department approval for col-
lection activity required; written pro-
posal. (1) Before any local government
operates a permanent collection depot or pe-
riodic collection events for household haz-
ardous waste or conditionally exempt small
quantity generator hazardous wasfe, the lo-
cal government shall receive written ap-
proval from the department.
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(2) In requesting written approval from
the department, a local government unit
proposing to operate a permanent collection
depot or periodic collection events shall sub-
mit a detailed proposal. The proposal shall
include at least the following information:

(a) Measures to be taken to insure safety
of the public and employees or volunteers
working at the collection site;

(b) Measures to be taken to prevent spills
or releases of hazardous waste and a plan to
respond to a spill or release if one occurs;

(c) A copy of the request for proposals for
a contractor to properly manage and recycle
or dispose of the waste collected in a manner
consistent with the commssion’s rules for
hazardous waste collection, storage, trans-
portation and disposal; and ‘

(d) Measures to be implemented to insure
no waste is accepted from generators of haz-
ardous waste subject to regulation under
ORS 466.005 to 466.385 and 466.890 unless
the intent is to specifically collect such
waste.

(3) The department may request addi-
tional information about the proposed pro-
gram from the local government unit. The
department shall not approve a program un-
less the program provides adequate- pro-
visions to protect the public health, safety
and the environment. [1989 ¢.833 §75|

459.417 State-wide household hazard-
ous waste public education program. The
department shall implement a state-wide
household hazardous waste public education
program. The program shall include but need
nlc)at be limited to providing information
about:

(1) Alternatives to disposal of household
hazardous waste at solid waste disposal sites;

(2) Methods of reusing or recycling
household hazardous waste; and

(3) Alternatives to the use of products
that lead to the generation of household
hazardous waste. {1989 c.833 §76)

(Pilot Projects for Household Hazardous
Waste and Small Quantity Generator
Hazardous Waste) .

Note: Sections 70 to 73, chapter 833, Oregon Laws
1989, provide:

Sec. 70. (1) The department shall conduct, for a
period not to exceed three years, a pilot project to op-
erate periodic household hazardous waste collection
events in local government units outside the boundaries
of the metropolitan service district. The pilot project
may include periodic collection of conditionally exempt
small quantity generator waste.

(2) In determining which local government units
are to be involved in the pilot project, the department
shall consider:

_(a) The amount of money available for the pilot
project;

(b) The order in which the department receives re-
quests from local government units to participate;

(c) The population of each local government unit
requesting to be part of the pilot project, and the area
served by the proposed collection event so that the most
people and the widest areas can be served;

(d) Geographic coveraﬁe throughout the state that
allows as many areas of the state as possible to have
some kind of reasonable access to the pilot project; and

(e} The information provided by each local govern:
ment unit requesting to be part of the pilot project.

(3) In addition to conducting the pilot project, the
department shall assist local government units to pro-
mote an effective household hazardous waste collection
program

{4) The department shall report to the Sixty-seventh

Legislative Assembly on the ymplementation of the pilot

ro]jecl and the results of the pilot project. [1989 c.833
70

Sec. 71. In order to participate 1n the pilot project
under section 70 of this 1989 Act, a local government
unit shall:

(1) Submit a written request to the department de-
scribing the local government’s proposed periodic col-
lection events, including a detailed description of the
work to be provided by the local government umt;

- (2) Agree to promote the project at a level accept-
able to the department;

(3) Select sites suitable for holding the collection
events;

{4) Recruit and train volunteers to assist with the
collection events, and

(5) Otherwise assist with local coordination of the
periodic collection event. [1989 c.833 §71]

Sec. 72. As a part of the pilot project described in
section 70 of this 1989 Act, and at the request of a local
government umt, the department may contract for ad-
ministration of all or part of a periodic household haz-
ardous waste collection event, including the
management, recycling and disposal of waste collected
gy |t.he local government unit in its program. [1989 c.833
72 :

Sec. 73. (1) The Department of Environmental
Quality shall study management options and fundin
alternatives for hazardous waste generated by condi-
tionally exempt fenerators. The department shall report
its findings and recommendations to the Sixty-sixth
Legislative Assembly.

(2) The department shall contract for a pilot
project, for a period not to exceed three years, within
the boundaries of the metropolitan service district, to
provide for the collection or receipt of hazardous waste
from conditionally exempt small quantity generators
The pilot project may also collect or receive household
hazardous waste.

(3) The pilot project under this section may include
a collection service or receiving stations for condi-
tionally exempt small quantity generator hazardous
waste or other management alternatives identified 1n
the study conducted under subsection (1) of this section.

(4) Any fees charged to conditionally exempt gen-
erators involved in the pilot project shall be reasonable
and balance the need to promote waste reduction
through fees on disposal and the need to encourage the
public to use the service.

(5) The department may contract with the metro-
politan service district to carry out the requirements of
subsections (2) to (4) of this section.
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(6) To the extent funds are available, the depart-
ment may conduct similar pilot projects in other local
government. units outside the boundaries of the metro-
politan service district

(7) The department shall report to the Sixty-seventh
Legislative Assembly on the implementation of the pilot
project and the results of the pilot project. [1989 c 833
§73]

( Lead-Acid Battery Disposal)

459.420 Permitted lead-acid battery
disposal; disposal by retailers. (1) No per-
son may place a used lead-acid battery in
mixed minicipal solid waste, discard or oth-
erwise dispose of a lead-acid battery in this
state except by delivery to a lead-acid battery
retailer or wholesaler, to a collection or re-
cycling facility authorized under ORS 459.005
to 459.426 or to a secondary lead smelter
permitted by a state or the United States
Environmental Protection Agency.-

(2) No lead-acid battery retailer shall
dispose of a used lead-acid battery in this
state except by delivery to the agent of a
battery wholesaler, to a battery manufac-
turer for delivery to a secondary lead smelter
permitted by a state or the United States
Environmental Protection Agency, to a col-
lection or recycling facility authorized under
ORS 459.005 to 459.426 or to a secondary
lead smelter permitted by a state or the
United States Environmental Protection
Agency. [1989 c 290 §2

. 459.422 Acceptance of used batteries
by retailers and wholesalers. (1) A person
selling lead-acid batteries at retail or offering
lead-acid batteries for retail sale in the State
of Oregon shall accept after December 31,
1993, used lead-acid batteries of the same
type purchased from a customer at the point
of transfer in a quantity at least equal to the
number of new batteries purchased, if offered
by the customer.

(2) Any person selling new léad-acid bat-
teries at wholesale shall accept used lead-
acid batteries of the same type from any
customer at the point of transfer in a quan-
tity at least equal to the number of new bat-
teries purchased, if offered by a customér.

(3) A person accepting batteries in trans-
fer from an automotive battery retailer shall
be allowed up to 90 days to remove batteries

gom' the retail point of collection. (1989 ¢ 290
3 4

459,426 Notice to customers. (1) Any
person selling new lead-acid batteries shall
post in each area where lead-acid batteries
are sold a clearly visible and legible sign
stating that:

(a) Lead-acid batteries cannot be disposed
of in household solid waste or mixed ‘munici:
pal waste, but must be recycled; and

(b) The dealer will accept used lead-acid
batteries of the same type sold by the dealer.

(2) If a person selling new lead-acid bat-
teries requires a customer to pay a fee for a
new lead-acid battery if the -customer does
not provide a used lead-acid battery for
trade-in, the dealer shall also include on or
near the sign required under subsection (1)
of this section a statement advising potential
customers that the dealer charges a fee if the
customer does not provide a used lead-acid
battery for trade-in. [1989 c 290 §5)

Note: Sections 6 and 10, chapter 290, Oregon Laws
1989, provide:

Sec. 6. Notwithstanding section 3 of this 1989 Act
|ORS 439 422 (1)), any person selling new lead-acid bat-
teries shall accept at least one used lead-aud battery
from any person, if offered. [1989% ¢ 290 §6]

Sec. 10. Section 6 of this Act is repealed December
31, 1993 1989 ¢.290 §10j

459.430 (1971 c.699 §3; 1973 c.778 §2; 1973 c.835 §147,
1977 ©.867 §2; 1979 c.132 §2! 1981 c 709 §5; renumbered
466.015]

459.440 (1971 c.699 §3a; 1973 c 835 §148, 1977 c 867
§3, 1981 ¢.709 §5a; renumbered 466.020)

459.442 (1981 ¢.709 §20, renumbered 466.070|

459.445 {1977 ¢ 867 §6; 1981 ¢.709 §6; 1983 ¢.703 §10;
1985 c.565 §75, 1985 ¢.670 §37, renumbered 466 075)

459.450 [197]1 ¢.699 §16a; 1973 c 835 §150, 1977 c 867
§4; renumbered 466.080)

459.455 [1983 c 703 §2; 1985 ¢.735 §2, renumbered
466.085]

459.460 [1971 c 699 §21, 1973 ¢ 835 §149, 1981 c.709 §7;
renumbered 466.090}

(New Tire Fee) ‘

459.504 Definitions for ORS 459.504 to
459.619. As used in ORS 459.504 to 459.619,
unless the context otherwise requires:

(1) “Business” means any trade, occupa-
tion, activity or enterprise engaged in for the
purpose of selling new tires in this state.

(2) “Department” means the Department
of Revenue.

. (3) “Place of business” means any pl‘ace
where new tires are sold.

(4) “Retail dealer” means every person
who is engaged in the business of selling to
ultimate consumers new tires.

(5) “Sale” means any transfer, exchange
or barter, in any manner or by any means
whatsoever, for a consideration, and includes
and means all sales made by any person. It
includes a gift by a person engaged in the
business of selling new tires, for advertising,
as a means of evading the provisions of ORS
459.504 to 459.619, or for any other purposes
whatsoever.

(6) “Tire” has the meaning given that
term in ORS 459.705,

(7) “Wholesale sales price” means the es-
tablished price for which a manufacturer
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sells a tire to a distributor, after any dis-
count or other reduction for quantity or
cash. [1987 ¢ 706 §20]

Note: 459504 to 459619 were enacted into law by
the Legislative Assembly but were not added to or made
a part of ORS chapter 459 or any series therein by leg-
islative action See Preface to Oregon Revised Statutes
for further explanation.

459.505 (1977 ¢ 867 §12; 1979 c.132 §10; 1981 c 709 §8;
1985 ¢.670 §38; renumbered 466.095]

459.509 Fee on sale of new placement
tires; remittance. (1) Beginning January 1,
1988, and ending June 30, 1991, a fee is
hereby imposed upon the retail sale of all
new replacement tires in this state of $1 per
tire sold. The fee shall be imposed on retail
dealers at the time the retail dealer sells a
new replacement tire to the ultimate con-
sumer.

(2) The amount remitted to the Depart-
ment of Revenue by the retail dealer for each
quarter shall be equal to 85 percent of the
total fees due and payable by the retail
dealer for the quarter. [1987 ¢.706 §21]

Note: See note under 459.504

459.510 [1971 ¢.699 §2, 1973 c.778 §3, -1973 c¢.835 §151;
1977 ¢ 867 §7; 1981 ¢.709 §9; renumbered 466.100)

459.514 Exclusions from ORS 459.504
to 459.619. The fee imposed under ORS
459.504 to 459.619 shall not apply to new
tires for:

(1) Any device moved exclusively by hu-
man power.

(2) Any device used exclusively upon sta-
tionary rails or tracks.

(3) A motorcycle.
(4) An all-terrain vehicle.

(5) Any device used exclusively for farm-
{ijn§ purposes, except a farm truck. [1987 c.706
2 p

Note: See note under 459 504.

459.517 [1977 c.867 §13; 1979 ¢ 132 §11, 1981 c.709 §10,
1983 ¢.703 §11; renumbered 466.105]

459.519 Quarterly payment of fees; re-
turn; extension; interest. (1) Except as
otherwise provided in ORS 459.504 to 459.619,
the fee imposed by ORS 459.509 shall be paid
by each retail dealer to the department on
or before the last day of January, April, July
and October of each year for the preceding
calendar quarter.

(2) With each quarterly payment, the re-
tail dealer shall submit a return to the de-
partment, in such form and containing such
information as the department shall pre-
scribe.

(3) The fee, penalties and interest im-
posed by ORS 459.504 to 459.619 shall be a
personal debt, from the time liability is in-
curred, owed by the retail dealer to the State
of Oregon until paid.

(4) The returns required of retail dealers
under this section shall be filed by all such
retail dealers regardless of whether any fee
is owed by them.

(5) The department for good cause may
extend for not to exceed one month the time
for making any return and paying any fee
due with a return under ORS 459.504 to
459.619. The extension may be granted at any
time if a written request therefor is filed
with the department within or prior to the
period for which the extension may be
granted. When the time for filing a return
and payment of fee is extended at the request
of a retail dealer, interest at the rate estab-
lished under ORS 305.220, for each month,
or fraction of a month, from the time the re-
turn was originally required to be filed to the
time of payment, shall be added and paid.
11987 ¢.706 23{

Note: See note under 459.504

458.520 [1971 c.699 §2a; 1973 ¢.835 §152; repealed by
1977 ¢.867 §8]

459.524 Nonapplicability of fee. The fee
imposed by ORS 459.509 does not apply with
respect to any new tires which under the
Constitution and laws of the United States
may not be made the subject of taxation by
the state. [1987 c.706 §24]

Note: See note under 459.504

459.529 Application to sell new tires
as retail dealer; exception. Every person
desiring to engage in the sale of new tires
as a retail dealer, except a person who de-
sires merely to sell or accept orders for new
tires which are to be transported from a
point outside this state to a consumer within
this state, shall file with the department an
application, in such form as the department
may prescribe, for a certificate. A retail
dealer shall apply for and obtain a certificate
for each place of business at which the retail
dealer engages in the business of selling new
tires. No fee shall be charged for such cer-
tificate. [1987 c.706 §25)

Note: See note under 459.504.

459.530 {1971 c.699 §4; 1977 c.867 §9; repealed by 1985
¢.670 §49]

459.534 Security; amount. (1) If the de-
partment considers such action necessary to
insure compliance with ORS 459.504 to
459.619, it may require any person subject to
ORS 459.504 to 459.619 to place with the de-
partment such security as the department
may determine.

(2) The amount of the security shall be
fixed by the department but, except as pro-
vided in subsection (3) of this section, may
not be greater than twice the estimated li-
ability for fees of a person for the reporting
period under ORS 459.504 to 459.619 deter-
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mined in such manner as the department
considers proper.

(3) In the case of a person who, pursuant
to ORS 459.544, has been given notice of
proposed revocation or suspension of certif-
icate, the amount of the security may not be
greater than twice the liability of the person
for the reporting period under ORS 459.504
to 459.619 determined in such manner as the
department considers proper, up to $10,000.

(4) The limtations provided in this sec-
tion apply regardless of the type of security
placed with the department. The required
amount of the security may be increased or
decreased by the department subject to the
éizrgllitatmns provided 1n this section. |1987 c 706

Note: See note under 459 504

459.535 (1977 ¢.867 §14, 1979 c 132 §12, renumbered
466 110}

459.539 Retail dealer certificate. Upon
receipt of a completed application and such
security as may be required by the depart-
ment under ORS 459.504 to 459.619, the de-
partment shall 1ssue to the applicant a
certificate as ‘a retail dealer. A separate cer-
tificate shall be issued for each place of
business of the retail dealer within the state.
A certificate is valid only for engaging in
business as a retail dealer at the place des-
ignated thereon, and it shall at all times be
conspicuously displayed at the place for
which issued. The certificate 1s not
transferable and 1s valid until canceled, sus-
pended or revoked. [1987 ¢.706 §27)

Note: See note under 459 504,

459.540 {1971 <699 §5, 1979 c 132 §3, renumbered
466 115]

459.544 Revocation of certificate; re-
fusal to issue or renew; notice; appeal. (1)
If any person fails to comply with any pro-
vision of ORS 459.504 to 459.619 relating to
the fee or any rule of the department relat-
ing to the fee adopted under ORS 459.504 to
459.619, the department may suspend or re-
voke the certificate held by the person. The
department shall not issue a new certificate
after the revocation of a certificate unless'it
1s satisfied that the former holder of the
certificate will comply with the provisions of
ORS 459.504 to 459.619 reclating to the fee
and the rules of the department.

(2) If the department proposes to refuse
to issue or renew a certificate, or proposes
to suspend or revoke a certificate, the de-
partment shall give notice of the proposed
refusal, suspension or revocation at least 30
days before the refusal, suspension or revo-
cation will be final. Appeal following the no-
tice of the determination may be taken to the
director in the manner provided in ORS

305.275 within the time provided in ORS
305.280 (1).

(3) An appeal from the director’'s order
sustaining a proposed refusal to issue or re-
new, or suspension or revocation, may be
taken by the person by filing an appeal to
the Oregon Tax Court following the proce-
dure provided in ORS chapter 305 within the
;izgr]\e prescribed under ORS 305.560. [1987 c.706

Note: See note under 459 504.

459.545 [1977 ¢.867 §15; 1979 c¢.132 §13; renumbered
466 120)

459.549 Records; contents; preserva-
tion; examination. (1) Every retail dealer
shall keep at each registered place of busi-
ness complete and accurate records for that
place of business, including itemized in-
voices, of new tire products held, purchased,
manufactured, brought in or caused to be
brought in from without the state or shipped
or transported to retail dealers in this state,
and of all new tire sales made to the ulti-
mate consumer.

(2) The records required by subsection (1)
of this section shall show the names and ad-
dresses of purchasers, the inventory of all
new tires on hand on January 1, 1988, and
other pertinent papers and documents relat-
ing to the sale of new tires.

(3) When a certified retail dealer sells
new tires exclusively to the ultimate con-
sumer at the address given in the certificate,
itermized invoices shall be made of all new
tires sold by that certified retail dealer.

(4)(a) All books, records and other papers
and documents required by this section to be
kept shall be preserved for a period of at
least three years after the initial date of the
books, records and other papers or docu-
ments, or the date of entries appearing
therein, unless the Department of Revenue,
in writing, authorizes their destruction or
disposal at an earlier date.

(b) The department or its authorized rep-
resentative, upon oral or written reasonable
notice, may make such examinations of the
books, papers, records and equipment re-
quired to be kept under this section as it
may deem neccessary in carrying out the pro-
visions of ORS 459.504 to 459.619.

(c) If the department, or any of its agents
or employees, are denied free access or are
hindered or interfered with in making such
examination, the certificate of the retail
dealer at such premises shall be subject to
revocation by the department. (1987 c.706 §29]

Note: See note under 459.504

459.550 (1971 c.699 §6; 1979 c.132 §4; renumbered
466 125)
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459.554 Invoice given by person selling
to ultimate consumer; contents; preser-
vation. Every person who sells new tires to
the ultimate consumer shall render with
each sale itemized invoices showing the sell-
er's name and address, the date of sale, the
fee collected and all prices and discounts.
The person shall preserve legible copies of
all such invoices for three years from the
date of sale. (1987 c 706 §30]

Note: See note under 459.504.

459.559 Invoices of retail dealer pur-
chases; inspection by department. Every
retail dealer shall procure itemized invoices
of all tires purchased. The invoices shall
show the name and address of the seller and
the date of purchase.'The retail dealer shall
preserve a legible copy of each such invoice
for three years from the date of purchase.
Invoices shall be available for inspection by
the Department of Revenue or its authorized
agents or employees at the retail dealer’s
place of business. {1987 ¢ 706 §31)

Note: See note under 459 504.

459,560 [1971 c699 §7; 1979 c.132 §5; renumbered
466.130]

459.564 Department administration
and enforcement; rules. The department
shall administer and enforce ORS 459.504 to
459.619. The department is authorized to es-
tablish those rules and procedures for the
implementation and enforcement of ORS
459.504 to 459.619 that are consistent with its
provisions and as are considered necessary
and appropriate. [1987 c.706 §32]

Note: See note under 439.504.

459.5669 Prohibited acts. (1) No person
shall:

(a) Fail to furnish any return required to
be made pursuant to ORS 459.504 to 459.619;

(b) Fail to furnjsh a sugp]emental return
or other data required by the department; or

(c) Render a false or fraudulent return,
report or claim for refund.

(2) No person who is required to make,
render, sign or verify any report or return
under ORS 459.504 to 459.619 shall make a
false or fraudulent report or return with in-
tent to defeat or evade the determination of
an amount due required by law. [1987 c.706 §33]

Note: See note under 439 504.

459.570 [1971 c.699 §8, 1973 ¢.835 §152a; 1979 c.132
§6; renumbered 466 135]

459.574 Delinquency penalty. (1) If
there is a failure to file a return required
under ORS 459.504 to 459.619 or a failure to
pay a fee at the time the fee becomes due,
and no extension is granted under ORS
459.519, or if the time granted as an exten-
sion has expired and there is a failure to file

a return or pay a fee, there shall be added to
the amount of fee required to be shown on
the return a delinquency penalty of five per-
cent of the amount of the fee.

(2) If the failure to file a return contin-
ues for a period in excess of three months
after the due date:

(a) There shall be added to the fee re-
quired to be shown on the return a failure
to file penalty of 20 percent of the amount
of such fee; and

(b) Thereafter, the department may send
a notice and demand to the person to file a
return within 30 days of the mailing of the
notice. If after such notice and demand no
return is filed within the 30 days, the de-
partment may determine the fee according to
the best of its information and belief, assess
the fee with appropriate penalty and interest,
plus an additional penalty of 25 percent of
the fee deficiency determined by the depart-
ment, and give written notice of the deter-
mination and assessment to the person
required to make the filing.

(3) A penalty equal to 100 percent of any
deficiency determined by the department
shall be assessed and collected if:

(a) There is a failure to file a return with
intent to evade the fee; or

(b) A return was falsely prepared and
filed with intent to evade the fee.

(4) Interest shall be collected on the un-
paid fee at the rate established under ORS
305.220, for each month or fraction of a
month, computed from the time' the fee be-
came due, during which the fee remains un-
paid.

(5) Each penalty imposed under this sec-
tion is in addition to any other penalty im-
posed under this section. However, the total
amount of penalty imposed under this section
with respect to any deficiency shall not ex-
Eﬁfd 100 percent of the deficiency. [1987 ¢.708

Note: . See note under 459.504

459.579 Show cause order from tax
court; hearing; appeal. (1) If a person fails
to file a report or return within 60 days of
the time prescribed under ORS 459.504 to
459.619, the department may petition the
Oregon Tax Court for an order requiring the
person to show cause why the person is not
required to file the report or return.

(2) Within 10 days after the filing of the
petition, the tax court shall enter an order
directing the person to appear and show
cause why no report or return is required to
be filed. The petition and order shall be
served upon the person in the manner pro-
vided by law. Not later than 20 days after
service, the person shall:
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(a.) File the requested report or return
with the department;

(b) Request from the court an order
granting reasonable time within which to file
the requested report or return with the’de-
partment; or

(c) File with the court an answer to the
petition showing cause why such report or
return is not required to be filed.

(3) If an answer is filed, the court shall
set the matter for hearing within 20 days
from the filing of the answer, and shall de-
termine the matter in an expeditious manner,
consistent with the rights of the parties.

(4) An appecal may be taken to the Su-
preme Court as provided in ORS 305.445,
from an order of the tax court made and en-
tered after a hearing and determination un-
der subsection (3) of this section.

(5) Costs shall be awarded to the prevail-
ing party. [1987 c.706 §35)
Note: See note under 459 304

459.580 (1971 c.699 §9; 1979 ¢ 132 §7; renumbered
466.140}

459.584 Applicability of provisions of
tax laws. The provisions of ORS chapters
305 and 314 as to the audit and examination
of returns, periods of limitations, determi-
nation of and notices of deficiencies, asscss-
ments, liens, delinquencies, claims for refund
and refunds, confercnces, appeals to the di-
rector of the department, appeals to the
Oregon Tax Court, stay of collection pending
appeal, confidentiality of returns and the
penalties relative thereto, and the procedures
relating thereto, shall apply to the determi-
nations of fees, penalties and interest under
ORS 459.504 to 459.619, except where the
context requires otherwise. [1987 ¢ 706 §36]

Note: See note under 459 504
459.585 (1979 ¢.132 §15; renumbered 466.145}

459.589 Department determination of
amount of fee; deficiency determinations;
liens. If, under ORS 459.504 to 459.619, the
department is not satisfied with the return
of the fee or as to the amount of fee required
to be paid to this state by any person, it may
compute and determine the amount required
to be paid upon the basis of the facts con-
tained in the return or upon the basis of any
information within its possession or that may
come into its possession. One or more defi-
clency determinations may be made of the
amount due for one or for more than one
period. Notices of deficiency shall be given
and interest on deficiencies shall be com-
puted as provided in ORS 305.265. Subject to
ORS 314.421 and 314.423, liens for fees or
deficiencies shall arise at the time of assess-
ment, shall continue until the fees, interest
and penalties are fully satisfied and may be

recorded and collected in the manner pro-
vided for the collection of delinquent income
taxes. [1987 ¢ 706 §37]

Note: See note under 459.504.

459.590 [1971 c 699 §10; 1973 ¢ 778 §4; 1973 c.835 §153;

1977 ¢.867 §10; 1979 c.132 §8; 1981 c.709 §11, 1983 c.703
§12; 1985 ¢ 670 §39, renumbered 466.150}

459.594 Immediate determination and
collection of tax. If the department believes
that the collection of any fee imposed under
ORS 459.504 to 459.619 or any amount of the
fee required to be collected and paid to the
state or of any determination will be jeop-
ardized by delay, it shall make a detérmi-
nation of the fee or amount of fee required
to be collected, noting that fact upon the de-
termination. The amount determined is im-
mediately due and payable and the
department shall assess the fees, notify the
person and proceed to collect the fee in the
same manner and using the same procedures
as for the collection of income taxes under
ORS 314.440. (1987 c.706 §38]

Note: See note under 459 504

459.595 [1973 ¢ 778 §7; 1977 ¢.867 §11, renumbered
466.135}

459.599 Warrant to sheriff to levy
upon and sell property of delinquent tax-
payer; recording; execution; agents; rem-
edies for warrant returned not satisfied.
(1) If any fee imposed under ORS 459.504 to
459.619 or any portion of the fee is not paid
within the time provided by law and no pro-
vision is made to secure the payment of the
fee by bond, deposit or otherwise, pursuant
to rules adopted by the department, the de-
partment may issue a warrant under its offi-
cial seal directed to the sheriff of any county
of the state commanding the sheriff to levy
upon and sell the real and personal property
of the retail dealer found within the county,
for the payment of the amount of the fee,
with the added penalties, interest and the
sheriffs cost of executing the warrant, and
to return the warrant to the department and
pay to it the money collected from the sale,
within 60 days after the date of receipt of the
warrant.

(2) The sheriff shall, within five days af-
ter the receipt of the warrant, record with
the clerk of the county a copy of the war-
rant, and the clerk shall immediately enter
in the County Clerk Lien Record the name
of the retail dealer mentioned in the war-
rant, the amount of the fee or portion of the
fee and penalties for which the warrant is
issued and the date the copy is recorded.
The amount of the warrant so recorded shall
become a lien upon the title to and interest
in real property of the retail dealer against
whom it is issued in the same manner as a
judgment duly docketed. The sheriff imme-
diately shall proceed upon the warrant in all
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respects, with like effect and in the same
manner prescribed by law in respect to exe-
cutions issued against property upon judg-
ment of a court of record, and shall be
entitled to the same fees for services in exe-
cuting the warrant, to be added to and col-
lected as a part of the warrant liability.

(3) In the discretion of the department a
warrant of like terms, force and effect may
be issued and directed to any agent author-
ized to collect the fees imposed by ORS
459.504 to 459.619. In the execution of the
warrant, the agent shall have all the powers
conferred by law upon shenffs, but 1s entitled
to no'fee or compensation in excess of actual
expenses paid in the performance of such
duty:

(4) If a warrant is returned not satisfied
in full, the department shall have the same
remedies to enforce the claim for fees against
the retail dealer as if the people of the state
had recovered judgment against the retail
dealer for the amount of the fee. (1987 c.706 §39]

Note: Seec note under 459.504.

459.600 [197]1 c.699 §11; 1979 c.132 §9; 1981 ¢.709 §12;
renumbered 466.160]

459.604 Refund agreement with gov-
erning body of Indian reservation; appro-
priation for refunds. (1) The director is
authorized to enter into a tire fee refund
agrecement with the governing body of any
Indian reservation in Oregon. The agreement
may provide for a mutually agreed upon
amount as a refund to the governing body of
any tire fee collected under ORS 459.504 to
459.619 in connection with the sale of new
tires on the Indian reservation. This pro-
vision is in addition to other laws allowing
refunds of fees or taxes.

(2) There is annually appropriated to the
director from the suspense account estab-
lished under ORS 293.445 and 459.614, the
amounts necessary to make the refunds pro-
v;%gcgqu subsection (1) of this section. [1987
c

Note:

459.609 Remedies cumulative. The rem-
edies of the state provided for in ORS 459.504
to 459.619 are cumulative, and no action
taken by the department or Attorney General
constitutes an election by the state to pursue
any remedy to the exclusion of any other
remedy for which provision is made in ORS
459.504 to 459.619. (1987 ¢.706 §41]

Note: See note under 459.504.

459.610 [1971 c.699 §12; 1973 c.835 §154; 1981 c.709
§13; 1983 ¢ 90 §1, renumbered 466 165)

459.614 Disposition of moneys. All
moneys received by the Department of Re-
venue under ORS 459.504 to 459.619 shall be
deposited in the State Treasury and credited

See note under 459 504.

to a suspense account established under ORS
293.445. After payment of administration ex-
penses incurred by the department in the
administration of ORS 459.504 to 459.619 and
of refunds or credits arising from erroneous
overpayments, the balance of the money shall
be credited to the Waste Tire Recycling Ac-
count cstablished under ORS 459.775. (1987
c.706 §42]
Note: See note under 459.504.

459.619 Fees imposed in lieu of all
other state or local fees on sale of new
tires. (1) The fees imposed by ORS 459.509
are in addition to all other state, county or
municipal fees on the sale of new tires.

(2) Any new tire with respect to which a
fee has once been imposed under ORS
459.509 shall not be subject upon a subse-
quent sale to the fees imposed by ORS
459.509. [1987 c 706 §43

Note: See note under 459.504.

459.620 (1971 c 699 §16; 1973 ¢.835 §155, renumbered
466.170]

459.625 {1975 c.483 §3; 1977 ¢.796 §3, renumbered
469 375]

459.630 (1375
469 525]

459.635 (1975
466.175)

459.640 1981 ¢.709 §22; 1985 ¢ 670 §41, renumbered
466 180]

459.650 [197] c 699 §13a; 1977 ¢.867 §16; 1979 c 132
§16; 1981 c.709 §14; 1983 c.703 §13, renumbered 466.185]

459.660 (1971 c.699 §14; 1973 ¢.835 8§156, 1977 c 867
§17; 1979 c.132 §17; 1981 ¢.709 §15; 1983 c 703 §14, renum-
bered 466.190]

459.670 (1971 c.699 §13; 1977 c 867 §18; 1979 c.132 §18;
1981 ¢.709 §16; 1983 c 90 §2, renumbered 466.195)

459.680 [1971 c.699 §15a, 1977 c.867 §19; 1979 c.132
§19; 1981 ¢.709 §16a; 1983 ¢.703 §15; renumbered 466.200)

459.685 (1973 c.778 §§8, 9, 10, 11, 12, 13, 1977 c 867
§20, 1985 c.685 §3; renumbered 466.205]

459.690 [1971 c.699 515 1973 c.835 §157, 1979 c.284
§150, renumbered 466.210]

459.695 (1983 ¢ 703 §3; renumbered 466 215]

c.483 §2; 1977 ¢ 796 §4, renumbered

c.483 §4; 1985 c670 §40; renumbered

(Waste Tire Disposal)

459.705 Definitions for ORS 459.705 to
459.790. As used 1n ORS 459.705 to 459.790:

(1) “Commission” means the Environ-
mental Quality Commussion.

(2) “Consumer” means a person who pur-
chases a new tire to satisfy a direct need,
rather than for resale.

(3) “Department” means the Department
of Environmental Quality.

(4) “Director” means the Director of the
Department of Environmental Quality.

(5) “Dispose” means to deposit, dump,
spill or place any waste tire on any land or
into any waters of the state as defined by
ORS 468.700.
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(6) “Person” means the United States,
the state or a public or private corporation,
local government unit, public agency, indi-
vidual, partnership, association, firm, trust,
estate or any other legal entity.

(7) “Store” or “storage” means the plac-
ing of waste tires in a manner that does not
constitute disposal of the waste tires.

(8) “Tire” means a continuous solid or
pneumatic rubber covering encircling the
wheel of a vehicle in which a person or
property is or may be transported in or
drawn by upon a highway.

(9) “Tire carrier” means any person en-
gaged in picking up or transporting waste
tires for the purpose of storage or disposal.
This does not include solid waste collectors
operating under a license or franchise from
any local government unit and who transport
fewer than 10 tires at any one time or per-
sons transporting fewer than five tires with
their own solid waste for disposal.

(10) “Tire retailer” means any person en-
gaged in the business of selling new replace-
ment tires.

(11) “Waste tire” means a tire that is no
longer suitable for its original intended pur-
pose§blecause of wear, damage or defect. {1987
c.706 §1

Note: 459705 to 459 790 were enacted into law by
the Legislative Assembly but were not added to or made
a part of ORS chapter 459 or any series therein by leg-
islative action. See Preface to Oregon Revised Statutes
for further explanation.

459.710 Disposal in land disposal site
prohibited; exceptions; use in con-
struction of reefs prohibited; exception.
(1) Except as provided in subsection (2) of
this section, after July 1, 1989, no person
shall dispose of waste tires in a land disposal
site, as defined in ORS 459.005.

(2) After July 1, 1989, a person may dis-
pose of waste tires in a land disposal site
permitted by the department if:

(a) The waste tires are chipped in ac-
cordance with standards established by the
Environmental Quality Commission;

(b) The waste tires were located for dis-
posal before July 1, 1989, at a land disposal
site permitted by the department;

(c) The commission finds that the reuse
or recycling of waste tires 1s not econom-
ically feasible;

(d) The waste tires are received from a
solid waste collector, operating under a li-
cense or franchise from any local govern-
ment unit, who transports fewer than 10
tires at any one time; or

(e) The waste tires are received from a
person transporting fewer than five tires in

combination with the person's own solid
waste for disposal.

(3) Except as provided in subsection (4)
of this section, no person shall use waste
tires as material in the construction of arti-
ficial reefs in the ocean waters of the State
of Oregon.

(4) Subsection (3) of this section shall not
apply to the use of waste tires in the con-
struction of any artificial reef in any tidal or
nontidal bay or estuary of this state. As used
in this subsection, “estuary” has the meaning
given that term in ORS 541.605. (1987 c 706 §2;
1989 c 203 §1]

Note: See note under 439.705

459.715 Storage prohibited; exceptions.
(1) After July 1, 1988, no person shall store
more than 100 waste tires anywhere in this
state except at a waste tire storage site op-
erated under a permit issued under ORS
459.715 to 459.760.

(2) Subsection (1) of this section shall not
apply to:

(a) A solid waste disposal site permitted
by the department if the permit has been
modified by the department to authorize the
storage of tires;

(b) A tire retaller with not more than
1,500 waste tires in storage; or

(c) A tire retreader with not more than
3,000 waste tires stored outside. [1987 ¢.706 §3]
Note: See note under 4539.705

459.720 Conditions for storage site
permit. (1) Each waste tire storage site
permittee shall be required to do the follow-
ing as a condition to holding the permit:

(a) Report periodically to the department
on numbers of waste tires received and the
manner of disposition..

(b) Maintain current contingency plans
to minimize damage from fire or other acci-
dental or intentional event.

(c) Maintain financial assurance accepta-
ble to the department and in such amounts
as determined by the department to be rea-
sonably necessary for waste tire removal
processing, fire suppression or other meas-
ures to protect the environment and the
health, safety and welfare of the people of
this state.

(d) Maintain other plans and exhibits
pertaining to the site and its operation as
determined by the department to be reason-
ably necessary to protect the public health,
welfare or safety or the environment.

(2) The department may waive any of the
requirements of subsection (1) of this section
for a waste tire storage site in existence on
or before January 1, 1988. (1987 ¢.706 §4]

Note: See note under 459.705
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459.725 Application for storage site
operator or carrier. (1) The department
shall furnish an application form to anyone
who wishes to operate a waste tire storage
site or to-be a waste tire carrier.

(2) In addition to information requested
on the application form, the department also
shall require the submission of such infor-
mation relating to the construction, develop-
ment or establishment of a proposed waste
tire storage site and facilities to be operated
in conjunction therewith and such additional
information, data and reports as it considers
necessary to make a decision granting or de-
nying a permit. (1987 ¢ 706 §3]

Note: See note under 439.705

459.730 Information in application for
storage site permit; carrier permit; bond.
(1) Permit applications submitted to the de-
partment for operating a waste tire storage
site shall contain the following:

(a) The management program for the op-
eration of the site, including the person to
be responsible for the operation of the site,
the proposed method of disposal and the pro-
posed emergency measures to be provided at
the site.

(b) A description of the size and type of
facilities to be constructed upon the site, in-
cluding the height and type of fencing to be
used, the size and construction of structures
or buildings, warning signs, notices and
alarms to be used.

{c) The exact location and place where
the applicant proposes to operate and main-
tain the site, including the legal description
of the lands included within the site.

(d) An application fee, as determined by
the commission to be adequate to pay for the
department’s costs in investigating and proc-
essing the application.

(e) Any additional information requested
by the department.

(2) A permit application submitted to the
department for operating as a waste tire
carrier shall include the following:

(a) The name and place of business of the
applicant.

(b) A description and license number of
each truck used for transporting waste tires.

(¢) The locations of the sites at which
waste tires will be stored or disposed.

(d) A bond in the sum of $5,000 in favor
of the State of Oregon. In lieu of the bond,
the applicant may submit financial assurance
acceptable to the department.

(e) An application fee, as determined by
the commission to be adequate to pay for the
department’s costs in investigating and proc-
essing the application.

() Any additional information requested
by the department.

(3) The bond required under subsection
(2) of this section shall be executed by the
applicant as principal and by a surety com-
pany authorized to transact a surety business
within the State of Oregon. The bond shall
be filed with the department and shall pro-
vide that:

(a) In performing services as a waste tire
carrier, the applicant shall comply with the
provisions of ORS 459.705 to 459.790 and
rules adopted by the commission regarding
tire carriers; and

(b) Any person injured by the failure of
the applicant to comply with the provisions
of ORS 459.705 to 459.790 or the rules
adopted by the commission regarding waste
tire carriers shall have a right of action on
the bond in the name of the person, provided
that written claim of such right of action
shall be made to the principal or the surety
company within two years after the injury.
{1987 ¢ 706 §6]

Note: See note under 459.705.

459.735 Notification of permit applica-
tion in county of proposed disposal site.
(1) Following the submittal of a waste tire
storage site permit application, the director
shall cause notice to be given in the county
where the proposed site is located in a man-
ner reasonably calculated to notify interested
and affected persons of the permit applica-
tion. -

(2) The notice shall contain information
regarding the location of the site and the
type and amount of waste tires intended for
storage at the site, and may fix a time and
place for a public hearing. In addition, the
notice shall give any person substantially af-
fected by the proposed site an opportunity to
g_gmment on the permit application. [1987 c.706

Note: See note under 459.705.

459.740 Hearing on site permit appli-
cation. The department may conduct a pub-
lic hearing in the county where a proposed
waste tire storage site 1s located and may
conduct hearings at other places as the de-
partment considers suitable. At the hearing
the applicant may present the application
and the public may appear or be represented
in support of or in opposition to the applica-
tion. [1987 c.706 §8

Note: See note under 459.705.

459.745 Department action on applica-
tion; appeal. Based upon the department’s
review of the waste tire storage site or waste
tire carrier permit application, and any pub-
lic comments received by the department, the
director shall issue or deny the permit. The
director's decision shall be subject to appeal
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to the commission and judicial review under
ORS 183.310 to 183.550. [1987 c.706 §9]
Note: See note under 459 705.

459.750 Storage site and carrier permit
fees. A fee may be required of every
permittee under ORS 459.715 to 459.760. The
fee shall be in an amount determined by the
commission to be adequate, less any federal
funds budgeted therefor by legislative action,
to carry on the monitoring, inspection and
surveillance program established under ORS
459.760 and to cover related administrative
costs. [1987 c.706 §10}

Note: See note under 459 705.

459.755 Revocation of storage site or
carrier permit. The director may revoke
any permit issued under ORS 459.715 to
459.760 upon a finding that the permittee has
violated any provision of ORS 459.715 to
459.760 or rules adopted pursuant thereto or
any material condition of the permit, subject
to appeal to the commission and judicial re-
glelw under ORS 183.310 to 183. 550 (1987 ¢.706

11

Note: See note under 459.705

459.760 Monitoring and inspection of
storage site; access to site and records.
The department shall establish and operate
a monitoring, inspection and surveillance
program over all waste tire storage sites and
all waste tire carriers or may contract with
any qualified public or private agency to do
so. After reasonable notice, owners and op-
erators of these facilities must allow neces-
sary access to the site of waste tire storage
and to its records, including those required
by other public agencies, for the monitoring,
inspection and surveillance program to oper-
ate. [1987 c.706 §12}

Note: See note under 459 703.

459.765 Department use of fees. Fees
received by the department pursuant to ORS
459.730 and 459.750 shall be deposited in the
State Treasury and credited to the depart-
ment and are continuously appropriated to
carry out the provisions of ORS 459.720 to
459.760. [1987 c.706 §12a)

Note: See note under 459.705.

459.770 Partial reimbursement for
purchase or use of tire chips; rules. (1)
Any person who purchases waste tires gen-
erated in Oregon or tire chips or similar
materials from waste tires generated in
Oregon and who uses the tires or chips or
similar material for energy recovery or other
appropriate uses may apply for partial re-
imbursement of the cost of purchasing the
tires or chips or similar materials.

(2) Any person who uses, but does not
purchase, waste tires or chips or similar ma-
terials, for energy recovery or another ap-

propriate use, may apply for a reimbursement
of part of the cost of such use,

(3) Any costs reimbursed under this sec-
tion shall not exceed the amount in the
Waste Tire Recycling Account. If applica-
tions for reimbursement during a period
specified by the commission exceed the
amount in the account, the commission shall
prorate the amount of all reimbursements.

(4) The intent of the partial reimburse-
ment of costs under this section is to pro-
mote the use of waste tires by enhancing
markets for waste tires or chips or similar
materials. The commission shall limit or
eliminate reimbursements if the commission
finds they are not necessary to promote the
use of waste tires.

(5) The commission shall adopt rules to
carry out the provisions of this section. The
rules shall:

(a) Govern the types of energy recovery
or other appropriate uses eligible for re-
imbursement under this section. These uses
shall include but need not be limited to:

(A) Recycling other than retreading; or

(B) Artificial fishing reefs in nonocean
waters of this state.

(b) Establish the procedure for applying
for a reimbursement.

(c) Establish the amount of reimburse-
ment. [1987 ¢.706 §13; 1989 ¢.203 §2)

Note: See note under 459 705

459.775 Waste tire recycling account;
use of funds. The Waste Tire Recycling Ac-
count is established in the State Treasury,
separate and distinct from the General Fund.
All moneys received by the Department of
Revenue under ORS 459.504 to 459.619 shall
be deposited to the credit of the account.
Moneys in the account are appropriated con-
tinuously to the Department of Environ-
mental Quality to be used:

(1) For expenses in cleaning up waste
tire piles as provided in ORS 459.780;

(2) To reimburse persons for the costs of
using waste tires or chips or similar materi-
als; and

(3) For expenses incurred by the Depart.
ment of Environmental Quality in carrying
out the provisions of sections ORS 459.710,
459.715 and 459.770 to 459.790. [1987 c.706 §14]

Note: See note under 459.705.

459.780 Tire removal or processing
plan; financial assistance; department
abatement. (1) The department, as a condi-
tion of a waste tire storage site permit issued
under ORS 459.715 to 459.760, may require
the permittee to remove or process the waste
tires according to a plan approved by the
department.

36-454



SOLID WASTE CONTROL

459.790

(2) The department may use moneys from
the Waste Tire Recycling Account to assist
a permittee in removing or processing the
waste tires. Moneys may be used only after
the commission finds that:

(a) Special circumstances make such as-
sistance appropriate; or

(b) Strict compliance with the provisions
of ORS 459.705 to 459.790 would result in
substantial curtailment or closing of the
permittee’s business or operation or the
bankruptcy of the permittee.

(3) The department may use subsections
(4) to (7) of this section if:

(a) A person fails to apply for or obtain
a waste tire storage site permit under ORS
459.715 to 459.760; or

(b) A permittee fails to meet the condi-
tions of such permit.

(4) The department may abate any danger
or nuisance created by waste tires by re-
moving or processing the tires. Before taking
any action to abate the danger or nuisance,
the department shall give any persons having
the care, custody or control of the waste
tires, or owning the property upon which the
tires are ‘located, notice of the department’s
intentions and order the person to abate the
danger or nuisance in a manner approved by
the department. Any order issued by the de-
partment under this subsection shall be sub-
ject to appeal to the commission and judicial
review of a final order under the applicable
provisions of ORS 183.310 to 183.550.

(5) If a person fails to take action as re-
quired under subsection (4) of this section
within the time specified the director may
abate the danger or nuisance. The order is-
sued under subsection (4) of this section may
include entering the property where the
danger or nuisance is located, taking the
tires into public custody and prowviding for
their processing or removal.

(6) The department may request the At-
torney Generaf to bring an action to recover
any reasonable and necessary expenses in-
curred by the department for abatement
costs, including administrative and legal ex-
penses. The department’s certification of ex-
penses shall be prima facie evidence that the
expenses are reasonable and necessary.

(7) Nothing in ORS 459.705 to 459.790
shall affect the right of any person or local
government unit to abate a danger or nui-
sance or to recover for damages to real
property or personal injury related to the
transportation, storage or disposal of waste
tires. The department may reimburse a per-
son or local government unit for the cost of
abatement. [1987 ¢.706 §15]

Note: See note under 459.705.

459.785 Commission authority to
adopt rules. In accordance with the appli-
cable provisions of ORS 183.310 to 183.550,
the commission shall adopt rules necessary
to carry out the provisions of ORS 459.705 to
459.790. [1987 ¢ 706 §16)

Note: See note under 459 705.

459.790 Exceptions to ORS 459.705 to
459.785. The provisions of ORS 459.705 to
459.785 do not apply to tires from:

(1) Any device moved exclusively by hu-
man power.

(2) Any device used exclusively upon sta-
tionary rails or tracks.

(3) A motorcycle.
(4) An all-terrain vehicle.

(5) Any device used exclusively for farm-
i§n§ purposes, except a farm truck. (1987 c.706
1

Note: See note under 459 705.

ESTABLISHMENT OF SOLID WASTE '
DISPOSAL SITE WITHIN CLACKAMAS,
MULTNOMAH AND WASHINGTON

COUNTIES :

Note: Sections 1, 2, and 4 to 10, chapter 679,
Oregon Laws 1985, provide:

Sec. 1. Sections 2 and 4 to 9 of this Act are added
to and made a part of ORS 459.005 to 459 385 [1985 c.679
§1]

Sec. 2. (1) The Legislative Assembly finds that the
siting and establishment of a disposal site for the dis-
posal of solid waste within or for Clackamas,
Multnomah and Washington Counties 1s necessary to
protect the health, safety and welfare of the residents
of those counties

(2) It is the intent of the Legislative Assembly that
the Environmental Quality Commission and Department
of Environmental Quality, in locating and establishin
a disposal site within Clackamas, Multnomah an
Washington Counties give due consideration to.

(a) Except as provided in subsections (3) and (4) of
section 5 of this 1985 Act, the state-wide planning goals
adopted under ORS 197.005 to 197.430 and the acknowl-
ecli.(ged comprehensive plans and land use regulations of
affected counties.

(b) Information received during consultation with
local governments.

(c) Information received from public comment and
hearings.

(d) Any other factors the commission or department
considers relevant. [1985 c.679 §2]

Sec. 4. (1) Subject to subsections (3) and (4) of
section 5 of this 1985 Act, the Environmental Quality
Commission may locate and order the establishment of
a disposal site under this 1985 Act in any area, jnclud-
ing an area of forest land designated for protection un-
der the state-wide planning goals, in which the
commussion finds that the following conditions exist:

(a) The disposal site will comply with applicable
state statutes, rules of the commission and applicable
federal regulations;

(b) The size of the disposal site is sufficiently large
to allow bufl'ering for mitigation of any adverse effects
by natural or artificial barriers;
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(c) Projected traffic will not significantly contribute
to dangerous intersections or traffic congestion, consid-
ering road design capacities, existing and projected
traffic counts, speed limits and number of turning
points;

(d) Facilities necessary to serve the disposal site
can be available or planned for the area; and

(e) The proposed disposal site is designed and op-
erated to the extent practicable so as to mitigate con-
flicts with surrounding uses. Such conflicts with
surrounding uses may include, but are not limited to:

(A) Visual appearance, including lighting and sur-
rounding property

(B) Site screening

(C) Odors.

(D) Safety and security iisks.

(E) Noise levels

(F) Dust and other air pollution

(G) Bird and vector problems

(H) Damage to fish and wildlife habitats

(2) When appropriate, the conditions listed in this
section may be satisfied by a written agreement between
the Department of Environmental Quality and the ap-
propriate government agency under which the agency
agrees to provide f(acilities as necessary to prevent
impermussible conflict with surrounding uses. If such an
agreement is relied on to satisfy any approval critena,
a condition shall be imposed to guarantee the perform-
ance ol the actions specified. [1985 ¢ 679 §4]

Sec. 5. (1) The commission, not later than July
1, 1987, shall 1ssue an order directing the Department
of Environmental Quality to establisi a disposal site
under chapter 679, Oregon Laws 1983, within Clackamas,
Multnomah or Washington County or, subject to sub-
section (2) of section 3 of chapter 679, Oregon Laws
1985, within another county

(2) In selecting a disposal site under this section,
the commission shall review the study conducted under
section 3 of chapter 679, Oregon Laws 1985, and the {o-
cations for disposal sites recommended by the depart-
ment under section 3 of chapter 679, Oregon Laws 1985

(3)(a) When findings are issued by the department
under subsection (4) of this section, the commission in
selecting a disposal site under chapter 679, Oregon Laws
1985, must comply with the state-wide planning goals
adopted under ORS 197 005 to 197.430 and with the ac-
knowledged comprehensive plan and land use regu-
lations of the local government unit with jurisdiction
over the area in which the disposal site is located.

(b) However, when findings are not 1ssued under
subsection (4) of this section, the standards established
by section 4 of chapter 679, Oregon Laws 1985, take
precedence over provisions in the comprehensive plan
or land use regulations of the affected local government
unit, and the commission may select a disposal site in
accordance with those standards instead of, and without
regard to, any provisions for locating and establishing
disposal sites that are contained in the comprehensive
plan or land use regulations of the affected local gov-
ernment unit. Any proviston in a comprehensive plan
or land use regulation that prevents the location. and
establishment of a disposal site that can be located and
established under the standards set forth in section 4
ol chapter 679, Oregon Laws 1985, shall not apply to the
selection of a disposal site under chapter 679, Oregon
Laws 1985

(4) The department, not later than July 1, 1986, may
determine whether the acknowledged comprehensive
plans and land use regulations of the counties in which
possible disposal sites being considered by the depart-
ment are situated contain standards for determining the
location of land disposal sites that are identical to or

consistent with the standards specified in section 4 of
chapter 679, Oregon Laws 1985. If the standards con-
tained in the comprehensive plan and land use regu-
lations of a county are identical to or consistent with
the standards specified 1n section 4 of chapter 679,
Oregon Laws 1985, the department may issue written
findings to that effect and shall submit the findings to
the commission.

(5) When selecting a disposal site under chapter
679, Oregon Laws 1987, the commission may attach lim-
itations or conditions to the development, operation or
maintenance of the disposal site, including but not lim-
ited to, setbacks, screening and landscaping, off-street
parking and loading, access, performance bonds, noise
or illumination controls, structure height and location
limits, construction standards and periods of operation

(6) If the Environmental Quality Commussion di-
rects the Department of Environmental Quahity to es
tablish or complete the establishment of a disposal site
under this section, the department shall estabhsh the
site subject only to the approval of the commssion
Notwithstanding anv other provision of chapter 679,
Oregon Laws 1985 or any city, county or other local
overnment charter or ordinance to the contrary, the
epartment of Environmental Quality may establish a
disposal site under this section without obtaining any
license, permit, franchise or other form of approval from
a local government unit.

(7) The department shall identify conflicts with

“surrounding uses for any disposal site established under

chapter 679, Oregon Laws 1985, and, to the estent prac-
ticable, shall mitigate or require the operator of the site
to mitigate those conflicts.

(8) Notwithstanding any other provision of law,
any order of the Environmental Quality Conunission
requiring the Department of Environmental Quality to
establish a disposal site at the location selected by the
commission under this section shall not expire before
July 1, 1989 [1985 c.679 §35; 1987 c.876 §20)

Sec. 6. (1) Notwithstanding ORS 183 400, 183 482,
183 484 and 197.825, exclusive jurisdiction for review of
any decision made by the Environmental Quality Com-
mussion under this 1985 Act relating to the establish-
ment or siting of a disposal site, any order to the
Department of Environmental Quality to establish or
complete such a site or any findings made by the de-
partment under section 5 of this 1985 Act is conferred
upon the Supreme Court

(2) Proceedings for review shall be instituted when
any person adversely affected or aggrieved by the order
of the commission files a petition with the Supreme
Court. The petition shall be filed within 30 days fol-
lowing the date on which the order upon which the pe-
tition is based is served. The petition shall state the
nature of the order or decision the petitioner desires
reviewed and shall, by supporting affidavit, state the
facts showing how the petitioner ts adversely affected
or aggrieved. Copies of the petition shall be served by
registered or certified mail upon the commission. Within
30 days after service of the petition, the commussion
shall transmit to the Supreme Court the original or a
certified copy of the entire record of the proceeding
under review. Review under this section shall be con
fined to the record, and the court shall not substitute
its judgment for that of the commission as to any issue
of fact or agency discretion. Upon review, the Supreme
Court may alfirm, reverse or remand the order of the
commussion if the court finds that the order 1s not sup-
ported by substantial evidence in the record or is un-
constitutional. Proceedings for review under this section
shall be given priority over all other matters before the
Supreme Court.

(3) Notwithstanding ORS 197.850, jurisdiction for
judicial review of a final order of the Land Use Board
of Appeals issued in any proceeding arising under this
1985 Act is conferred .upon the Supreme Court. The
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procedure for judicial review of a final order under this
subsection shall be as provided in subsection (2) of this
section. [1985 ¢.679 §6}

Sec. 7. (1) Subject to policy direction by the
commission in carrying out sections 3 and 5 of this 1985
Act, the department may:

(a) By mutual agreement, return all or part of the
responsibility for development of the site to a local
government unit, or contract with a local government
unit to establish the site.

(b) To the extent necessary, acquire by purchase,
gift, grant or exercise of the power of eminent domain,
real and personal property or any interest therein, in-
cluding the property of public corporations or local
government

(c) Lease and dispose of real or personal property

(d) At reasonable times and after reasonable notice,
enter upon land to perform necessary surveys or tests.

(e) Acquire, modify, expand or build landfill or re-
source recovery site facilities.

(N Subject to any bimitations in ORS 468195 to
468 260, use money from the Pollution Control Fund
created in ORS 468.215 for the purposes of carrying out
section 5 of this 1985 Act.

(g) Enter into contracts or other agreements with
any local government unit or private person for the
purposes stated in ORS 459.065 (1)

(h) Accept gifts, donations or contributions from
any source to carry out the provisions of sections 3 and
5 of this 1985 Act.

(i) Establish a system of fees or user charges to
reimburse the department for costs incurred under this
1985 Act and to allow repayment of moneys borrowed
from the Pollution Control Fund.

(2) The metropolitan service district shall have the
responsibility for the operation of the disposal sites es-
tablished under this 1985 Act. {1985 c.679 §7]

Sec. 8. (1) The metropolitan service district or-
ganized under ORS chapter 268 shall prepare a solid
}vaste reduction program. Such program shall provide
or:

(a) A commitment by the district to substantially
reduce the volume of solid waste that would otherwise
be disposed of in land disposal sites through techniques
including, but not limited to, rate structures, source re-
duction, recycling, reuse and resource recovery;

(b) A timetable for implementing each portion of
the solid waste reduction program;

(c) Energy efficient, cost-effective approaches for
solid waste reduction that are legally, technically and
economically feasible and that carry out the public
policy described in ORS 459 015 (2); and

(d) Procedures commensurate with the type and
volume of solid waste generated within the district.

(2) Not later than January 1, 1986, the metropolitan
service district shall submit its solid waste reduction
program to the Environmental Quality Commission for
review and approval The commission shall approve the
program if the commission finds that:

(a) The proposed program presents effective and
appropriate methods for reducins dependence on land
disposal sites for disposal of solid wastes;

"(b) The proposed program will substantially reduce
the amount of solid waste that must be disposed of in
land disposal sites;

(c) At least a part of the proposed program can be
implemented immediately; and

(d) The proposed program is legally, technically
and economically feasible under current conditions.

(3) After review of the solid waste reduction pro-
gram, if the commission does not approve the program
as submitted, the commission shall allow the metropol-
itan service district not more than 90 days in which to
modify the program to meet the commission’s objections.

(4) Notwithstanding ORS 268.310 (2) and 268.317, if
the commission does not approve the solid waste re-
duction program submitted by the metropolitan service
district after any period allowed for modification under
subsection (3) of this section, all the duties, functions
and powers of the metropolitan service district relating
to solid waste disposal are imposed upon, transferred to
and vested in the Department of Environmental Quality
and no part of such duties, functions and powers shall
remain in the metropolitan service district. The transfer
of duties, functions and powers to the department under
this section shall take effect on July 1, 1986.
Notwithstanding such transfer of duties, functions and
powers, the lawfully adopted ordinances and other rules
of the district in effect on July 1, 1986, shall continue
in effect until lawfully superseded or repealed by rules
of the comunission.

(5) If the solid waste reduction program is approved
by the commission, a copy of the program shall be
submitted to the Sixty-fourth Legislative Assembly not
later-than February 1, 1987. {1985 ¢ §79 §8)

Sec. 9. (1) The metropolitan service district shall
apportion an amount of the service or user charges
collected for solid waste disposal at each general pur-
pose landfill within or for the district and dedicate and
use the moneys obtained for rehabilitation and en-
hancement of the area in and around the landfill from
which the fees have been collected That portion of the
service and user charges set aside by the district for the
purposes of this subsection shall be 50 cents for each
ton of solid waste. The metropolitan service district may
not apportion moneys under ORS 459.284 for a genecral
purpose landfill for which the district sets aside service
and user charges under this subsection

(2) The metropolitan service district, commencing
on July 13, 1985, shall apportion an amount of the ser-
vice or user charges collected for solid waste disposal
and shall transfer the moneys obtained to the Depart-
ment of Environmental Quality. That portion of the
service and user charges set aside by the district for the
purposes of this subsection shall be $1 for each ton of
solid waste. Moneys transferred to the department under
this section shall be paid into the Land Disposal Mit-
gation Account in the General Fund, of the State
Treasury, which is hereby established. All moneys in
the account are continuously appropriated to the de-
partment and shall be used for carrying out the de-
partment’s functions and duties under chapter 679,
Oregon Laws 1985. The department shall keep a record
of all moneys deposited in the account. The record shall
indicate by cumulative accounts the source from which
the moneys are derived and the individual activity or
program against which each withdrawal is charged.
Apportionment of moneys under this subsection shall
cease when the department is reimbursed for all costs
incurred by it under chapter 679, Oregon Laws 1985.

(3) The metropolitan service district shall adjust
the amount of the service and user charges collected by
the district for solid waste disposal to reflect the loss
of those duties and functions relating to solid” waste
disposal that are transferred to the commission and de-
partment under chapter 679, Oregon Laws 1985 Moneys
no longer necessary for such duties and functions shall
be expended to implement the solid waste reduction
program submitted under section 8, chapter 679, Oregon
Laws 1985. The metropolitan service district shall sub-
mit a statement of proposed adjustments and changes
in expenditures under this subsection to the department
for review. [1985 c.679 §9; 1989 ¢ 763 §17]

36-457



459.810

PUBLIC HEALTH AND SAFETY

Sec. 10. ORS 459 049 does not apply to a disposal
site established under this Act other than for the pur-
poses of ORS 215 213 (1)(1). [1985 ¢.679 §10]

BEVERAGE CONTAINERS

459.810 Definitions for ORS 459.810 to
459.890. As used in ORS 459.810 to 459.890
and 459.992 (3) and (4), unless the context
requires otherwise:

(1) “Beverage” means beer or other malt
beverages and mineral waters, soda water
and similar carbonated soft drinks in liquid
form and intended for human consumption. ’

(2) “Beverage container” means the indi-
vidual, separate, sealed glass, metal or plas-
tic bottle, can, jar, or carton containing a
beverage.

(3) “Commission” means the Oregon Lig-
uor .Control Commission.

(4) “Consumer” means every person who
purchases a beverage in a beverage container
for use or consumption.

(5) “Dealer”, means every person in this
state who engages in the sale of beverages in
beverage containers to a consumer, or means
a .redemption center certified under ORS
459.880.

(6) “Distributor” means every person who
engages in the sale of beverages in beverage
containers to -a dealer in‘this state including
any manufacturer who engages 1n such sales.

(7) “In this state” means within the ex-
terior limits of the State of Oregon and in-
cludes all territory within these limits owned
by or ceded to the United States of America.

(8) “Manufacturer” means every person
bottling, canning’ or otherwise filling
beverage containers for sale to distributors
or dealers.

(9) “Place of business of a dealer” means
the location at which a dealer sells or offers
for sale beverages in beverage containers to
consumers.

(10) “Use or consumption” includes the
exercise of any right or power over a
beverage incident to the ownership thereof;
other than the sale or the keeping or re-
tention of a beverage for the purposes of
sale. [1971 c.745 §1)

459.820 Refund value required. (1) Ex-
cept as provided in subsection (2) of this
section, every beverage container sold or of-
fered for sale in this state shall have a’re-
fund value of not less than five cents.

(2) Every beverage container certified: as
provided in ORS 459.860, sold or offered for
sale in this state, shall have a refund value
of not less'than two cents. [1971 c.745 §2}

459.830 Practices required of dealers
and distributors. Except as provided in
ORS 459.840:

(1) A dealer shall not refuse to accept
from any person any empty beverage con-
tainers of the kind, size and brand sold by
the dealer, or refuse to pay to that person
the refund value of a beverage container as
established by ORS 459.820.

(2) A distributor shall not refuse to ac-
cept from a dealer any empty beverage con-
tainers of the kind, size and brand sold by
the distributor, or refuse to pay the dealer

the refund value of a beverage container as

established by ORS 459 820. 11971 ¢ 745 §3; 1973
c 758 §l1|

459.840 When dealer or distributor
authorized to refuse to accept or pay re-
fund in certain cases; notice. (1) A dealer
may refuse to accept from any person, and a
distributor may refuse to accept from a
dealer any empty beverage container which
does not state thereon a refund value as es-

tablished by ORS 459.820.

(2) A dealer may refuse to accept and to
pay the refund value of empty beverage con-
tainers if the place of business of the dealer
and the kind and brand of empty beverage
containers are included in an order of the
commission approvmg a redemption center
under ORS 459.880.

(3) A dealer may refuse to accept and to
pay the refund value of any beverage con-
tainer visibly containing or contaminated by
a substance other than water, residue of the
original contents or ordinary dust.

(4) A, dealer may refuse to accept and to
pay the refund value of more than 96 indi-
vidual beverage containers returned by any
one person during one day if a daily time is
posted when larger quantities of containers
will be accepted.

(5) In order to refuse containers under
subsection (3) or (4) of this section, the
dealer must post in each area where con-
tainers are received a clearly visible and
legible sign containing the fol]owmg infor-
mation:

NOTICE: e

Oregon Law allows a dealer 'to refuse to ac-
cept:

1. Beverage containers visibly containing
or contaminated by a substance other than
water, residue of the orlgmal contents or or-
dmary dust; or

2. More than 96 individual beverage con-
tainers from any one person during one day
if a daily time is posted when larger quanti-
ties of containers will be accepted.
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Quantities in excess of 96 individual con-
tainers may be returned on the following
schedule or by appointment.

1971 c.745 §4; 1973 c.758 §2, 1981 c.513 §1)

459.850 Indication of refund value re-
quired; exception; certain metal contain-
ers and plastic container holders
prohibited. (1) Every beverage container
sold or offered for sale in this state by a
dealer shall clearly indicate by embossing or
by a stamp, or by a label or other method
securely affixed to ‘the beverage container,
the refund value of the container.

(2) Subsection (1) of this section shall not
apply to glass beverage containers designed
for beverages having a brand name perma-
nently marked thereon which, on October 1,
1972, had a refund value of not less than five
cents.

(3) No person shall sell or offer for sale
at retail in this state any metal beverage
container so designed and constructed that
a part of the container is detachable in
opening the container without the aid of a
can opener.

(4) On or after March 1, 1979, no person
shall sell or offer for sale at retail in this
state, in addition to beverages as defined in
ORS 459.810 (1), any beverage in liquid form
intended for human consumption in any
beverage container so designed and con-
structed that a metal part of the container
is detachable in opening the container
through use of a metal ring or tab without
the aid of a can opener. However, nothing in
this subsection shall prohibit the sale of a
container the only detachable part of which
is a piece of pressure sensitive tape.

(5) No person shall sell or offer for sale
at retail in this state metal beverage con-
tainers connected to each other by a sepa-
rate holding device constructed of plastic
rings or other material which will not de-
compose by photobiodegradation, chemical
degradation, or biodegradation within 120
days of disposal. [1971 c.745 §5, 1977 c.151 §1, 1977
c.157 §1; 1979 c.188 §1]

459.860 Certification of containers as
reusable by more than one manufacturer.
(1) To promote the use in this state of reus-
able beverage containers of uniform design,
and to facilitate the return of containers to
manufacturers for reuse as a beverage con-
tainer, the commission may certify beverage
containers which satisfy the requirements of
this section. -

(2) A beverage container may be certified
ift ‘

(a) It is reusable as a beverage container
by more than one manufacturer in the ordi-
nary course of business; and

(b) More than one manufacturer will in
the ordinary course of business accept the
beverage container for reuse as a beverage
container and pay the refund value of the
container.

(3) The commission may by rule establish
appropriate liquid capacities and shapes for
beverage containers to be certified or decer-
tified 1n accordance with the purposes set
forth in subsection (1) of this section.

(4) A beverage container shall not be
certified under this section if by reason of its
shape or design, or by reason of words or
symbols permanently inscribed thereon,
whether by engraving, embossing, painting
or other permanent method, it is reusable as
a beverage container in the ordinary course
of business only by a manufacturer of a

beverage sold under a specific brand name.
[1971 ¢.745 §6, 1973 c.693 §1}

459.870 Decision upon certification ap-
plications; review and withdrawal of cer-
tifications. (1) Unless an application for
certification under ORS 459.860 is denied b
the commission within 60 days after the fil-
ing of the application, the beverage container
shall be deemed certified.

(2) The commission may review at any
time certification of a beverage container. If
after such review, with written notice and
hearing afforded to the person who filed the
application for certification under ORS
459.860, the commission determines the con-
tainer is no longer qualified for certification,
it shall withdraw certification.

(3) . Withdrawal of certification shall be
effective not less than 30 days after written
notice to the person who filed the application
for certification under ORS 459.860 and to
the manufacturers referred to in ORS 459.860
(2). 11971 745 §7)

459.880 Redemption centers. (1) To fa-
cilitate the return of empty beverage con-
tainers and to serve dealers of beverages, any
person may establish a redemption center,
subject to the approval of the Oregon Liquor
Control Commission, at which any person
may return empty beverage containers and
receive payment of the refund value of such
beverage containers.

(2) Application for approval of a redemp-
tion center shall be filed with the commis-
sion. The application shall state the name
and address of the person responsible for the
establishment and operation of the redemp-
tion center, the kind and brand names of the
beverage containers which will be accepted
at the redemption center and the names and
addresses of the dealers to be served by the
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redemption center. The application shall in-
clude such additional information as the
commission may require.

(3) The commission shall approve a re-
demption center if it finds the redemption
center will provide a convenient service to
persons for the return of empty beverage
containers. The order of the commission ap-
proving a redemption center shall state the
dealers to be served by the redemption cen-
ter and the kind and brand names of empty
beverage containers which the redemption
center must accept. The order may contain
such other provisions to insure the redemp-
tion center will provide a convenient service
to the public as the commission may deter-
mine.

(4) The commission may review at any
time approval of a redemption center. After
written notice to the person responsible for
the establishment and operation of the re-
demption center, and to the dealers served
by the redemption center, the commission
may, after hearing, withdraw approval of a
redemption center if the commission finds
there has not been compliance with its order
approving the redemption center, or if the
redemption center no longer provides a con-
venient service to the public. {1971 ¢ 745 §8, 1973
¢.758 §3|

459.890 Certification and withdrawal
procedures. The procedures for certification
or withdrawal provided for in ORS 459.860 to
459.880 shall be in accordance with ORS
183.310 to 183.550. 1971 ¢ 745 §9]

PENALTIES
459.990 (1967 c 428 §16, 1969 ¢ 593 §48; subsection (2)
enacted as 1969 c 309 §6, repealed by 1971 c.648 §33]
459.992 Criminal penalties. (1) The fol-
lowing are Class A misdemeanors:

(a) Violation of rules or ordinances
adopted under ORS 459.005 to 459.105,
459.205 to 459.245 and 459.255 to 459.385.

(b) Violation of ORS 459.205.
(c) Violation of ORS 459.270.
(d) Violation of ORS 459.195.

(2) Each day a violation referred to by
subsection (1) of this section continues con-
stitutes a separate offense. Such separate of-
fenses may be joined in one indictment or
complaint or information in several counts.

(3) Violation of ORS 459.820, 459.830 or
459.850 is a Class A misdemeanor.

(4) In addition to the penalty prescribed
by subsection (3) of this section, the com-
mission or the State Department of Agricul-
ture may revoke or suspend the license of
any person who wilfully violates ORS
459.820, 459.830 or 459.850, who is required
by ORS chapter 471 or 635, respectively, to

have a license. [Subsections (1), (2) and (3) enacted
as 1971 c.648 §20; subsection (4) enacted as 1971 c.699
§20; subsections (5) and (6) enacted as 1971 c 745 §10;
1973 ¢ 835 §138, 1977 c.867 §22; 1981 c.81 §2; 1981 c 709
§17; 1983 ¢ 729 §17; 1983 c 766 §8; subsections (3) and (4)
renumbered 466.995)

459.995 Civil penalties. (1) In addition to
any other penalty provided by law:

(a) Any person who violates ORS 459.205,
459.270 or the provisions of ORS 459.180,
459.188, 459.190, 459.195, 459.710 or 459.715
or the provisions of ORS 459.386 to 459.400
or any rule or order of the Environmental
Quality Commission pertaining to the ‘dis-
posal, collection, storage or reuse or recycl-
ing of solid wastes, as defined by ORS
459.005, shall incur a civil penalty not to ex-
ceed $500 a day for each day of the violation.

(b) Any person who wiolates the pro-
visions of ORS 459.420 to 459.426 shall incur
a civil penalty not to exceed $500 for each
violation. Each battery that is disposed of
improperly shall be a separate violation.
Each day an establishment fails to post the
notice required under ORS 459.426 shall be
a separate violation.

(2) The civil penalty authorized by sub-
section (1) of this section shall be estab-
lished, imposed, collected and appealed in the
same manner as civil penalties are estab-
lished, imposed and collected under ORS
448.305, 454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454.505 to 454.535, 454.605 to
454.745 and ORS chapter 468. [1973 ¢ 835 §130;
1977 ¢.317 §1, 1981 ¢ 709 §18, 1983 c.703 §16, 1983 c 729
§18; 1983 ¢.766 §9, subsections (2) and (3) renumbered
466.880, 1987 ¢ 706 §19, 1989 ¢.290 §7, 1989 c 763 §14]

Note: The amendments to 459.995 by section 14,
chapter 763, Oregon Laws 1989, become operative July
1, 1990 See section 18, chapter 763, Oregon Laws 1989.
459.995, as amended by section 7, chapter 290, Oregon
Laws 1989, 1s set forth for the users’ convenience.

459.995.
vided by law:

(a) Any person who violates ORS 439205, 459 270
or the provisions of ORS 459180, 459.188, 459.190,
459.195, 459.710 or 459715 or the provisions of ORS
459.386 to 439.400 or any rule or order of the Environ-
mental Quality Commussion pertaining to the disposal,
collection, storage or reuse or recycling of solid wastes,
as defined by ORS 439.005, shall incur a civil penalty
not to exceed $300 a day for each day of the violation

(b) Anv person who violates the provisions of ORS
459 420 to 459.426 shall incur a civil penalty not to ex-
ceed $500 for each violation. Each battery that 1s dis-
posed of improperly shall be a separate violation Each
day an establishment fails to post the notice required
under ORS 459.426 shall be a separate violation.

(2) The civil penalty authorized by subsection (1)
of this section shall be established, imposed, collected
and appealed in the same manner as civil penalties are
established, imposed and collected under ORS 448.305,
454.010 to 454.040, 454.205 to 454.255, 454.405, 454.425,
3gg.505 to 454.535, 454.605 to 454.745 and ORS chapter

(1) In addition to any other penalty pro-

459.997 Civil and criminal penalties for
violation of ORS 459.504 to 459.619. (1) If
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a person or an officer or employee of a cor-
poration or a member or employee of a part-
nership violates ORS 459.569 (1)(a) or (b), the
Department of Revenue shall assess against
the person a civil penalty of not more than

$1,000. The penalty shall be recovered as -

provided in subsection (4) of this section.

(2) A person or an officer or employee of
a corporation or a member or employee of a
partnership who violates ORS 459.569 (1)(c)
or (2), is liable to a penalty of not more than
$1,000, to be recovered in the manner pro-
vided in subsection (4) of this section.

(3) If any person violates any provision
of ORS 459.504 to 459.619 other than ORS
459.569, the department shall assess against
the person a civil penalty of not more than

$1,000, to be recovered as provided in sub-
section (4) of this section.

(4) Any person against whom a penalty
is assessed under this section may appeal to
the director as provided in ORS 305.275. If
the penalty is not paid within 10 days after
the order of the department becomes final,
the department may record the order and
collect the amount assessed in the same
manner as income tax deficiencies are re-
c%gg:lﬂand collected under ORS 314.430. (1987
C.

Note: 459.997 was enacted into law by the Legis-
lative Assembly but was not added to or made a part
of ORS chapter 459 or any series therein by legislative
action See Preface to Oregon Revised Statutes for fur-
ther explanation.
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