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Seals inoperative
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mation
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struction

Modification, rescission and waiver

Delegation of performance; assignment of
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otherwise

Open price term

Output, requirements and exclusive

dealings

Delivery in single lot or several lots

Absence of specified place for delivery
Absence of specific time provisions; notice
of termination

Open time for payment or running of
credit; authority to ship under reservation

Options and cooperation respecting per- 
formance

Warranty of title and against infringe- 
ment; buyer's obligation against infringe- 
ment

Express warranties by affirmation, prom- 
ise, description, sample

72.3140

72. 3150

72. 3160

72.3170

72. 3180

72.3190

72. 3200
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of trade
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purpose
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livestock warranty
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press or implied

Third party beneficiaries of warranties ex- 
press or implied

F.O.B. and F.A.S. terms

C. I. F. and C. and F. terms
C. I.F. or C. and F.: " net landed weights "; 
payment on arrival "; warranty of condi- 

tion on arrival

Delivery " ex -ship" 
Form of bill of la requiredrequired in overseas
shipment; " overseas

No arrival, no sale" term

Letter of credit" term; " " confirmed ' 

credit" 

Sale on approval and sale or return; 
consignment sales and rights of creditors

Special incidents of sale on approval and
sale or return

Sale by auction

TITLE, CREDITORS AND GOOD FAITH
PURCHASERS

724005 Definitions for ORS 72.4010 and 72. 4030

72.4010 Passing of title; reservation for security; 
limited application of ORS 72. 4010

71.4020 Rights of seller's creditors against sold
goods

724030 Power to transfer; good faith purchase of
goods; " entrusting" 

PERFORMANCE

72. 5010 Insurable interest in goods; manner of
identification of goods

72. 5020 Buyer' s right to goods on seller' s

insolvency

72. 5030 Manner of seller's tender of delivery
72.5040 Shipment by seller
72.5050 Seller' s shipment under reservation

72.5060 Rights of financing agency
725070 Effect of seller' s tender, delivery on con- 

dition

72. 5080 Cure by seller of improper tender or deliv- 
ery; replacement

72.5090 Risk of loss in the absence of breach

72.5100 Effect of breach on risk of loss

725110 Tender of payment by buyer; payment by
check

72. 5120 Payment by buyer before inspection
72. 5130 Buyer's right to inspection of goods
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72.5140 When documents deliverable on accept- 72.7200
ance; when on payment

72.5150 Preserving evidence of goods in dispute

BREACH, REPUDIATION AND EXCUSE

72.6010 Buyer' s rights on improper delivery
72.6020 Manner and effect of rightful rejection

72.6030 Merchant buyer' s duties as to rightfully
rejected goods

72.6040 Buyer' s options as to salvage of rightfully
rejected goods

72.6050 Waiver of buyer' s objections by failure to
particularize

72. 6060 What constitutes acceptance of goods

72. 6070 Effect of acceptance; notice of breach; 
burden of establishing breach after ac- 
ceptance; notice of claim or litigation to
person answerable over

72. 6080 Revocation of acceptance in whole or in
part

72.6090 Right to adequate assurance of perform- 
ance

72.6100 Anticipatory repudiation
72.6110 Retraction of anticipatory repudiation
72.6120 " Instalment contract "; breach

72.6130 Casualty to identified goods
72.6140 Substituted performance

72.6150 Excuse by failure of presupposed condi- 
tions

72.6160 Procedure on notice claiming excuse

REMEDIES

72.7010 Remedies for breach of collateral contracts
not impaired

72. 7020 Seller' s remedies on discovery of buyer' s
insolvency

727030 Seller' s remedies in general

72. 7040 Seller' s right to identify goods to the con- 
tract notwithstanding breach or to salvage
unfinished goods

72. 7050 Seller' s stoppage of delivery in transit or
otherwise

72. 7060 Seller' s resale including contract for resale
72. 7070 " Person in the position of a seller" 

72. 7080 Seller' s damages for nonacceptance or re- 
pudiation

72. 7090 Action for the price

72.7100 Seller' s incidental damages

72. 7110 Buyer' s remedies in general; buyer' s secu- 

rity interest in rejected goods
72.7120 " Cover "; buyer' s procurement of substitute

goods

72. 7130 Buyer' s damages for nondelivery or repu- 
diation

72.7140 Buyer' s damages for breach in regard to
accepted goods

72.7150 Buyer' s incidental and consequential dam- 
ages

72.7160 Buyer' s right to specific performance or
replevin

72.7170 Deduction of damages from the price

727180 Liquidation or limitation of damages, de- 
posits

72. 7190 Contractual modification or limitation of

remedy

72.7210

72.7220

72.7230

72. 7240

72.7250

Effect of " cancellation" or " rescission" on
claims for antecedent breach

Remedies for fraud

Who can sue third parties for injury to
goods

Proof of market price: time and place

Admissibility of market quotations
Statute of limitations in contracts for sale

SALE OF CONSUMER GOODS

72. 8010 Definitions for ORS 72. 8010 to 72.8200

72. 8020 Manufacturer' s implied warranty of

merchantability

72.8030 Manufacturer' s implied warranty of fitness

72. 8040 Retailer' s or distributor' s implied warranty
of fitness

72. 8050 Disclaimer of implied warranty of

merchantability or implied warranty of
fitness; manner and effect

72. 8060 Express warranty

72. 8070 Right to make express warranty; effect of
express warranty upon disclaimer; dura- 
tion of implied warranty of

merchantability or implied warranty of
fitness

72.8090 Form of express warranty; designation of
service and repair facilities

72. 8100 Manufacturer's service and repair; facili- 
ties within state; nonconforming good; in- 
ability to service; buyer' s delivery or
notice of nonconforming good

72. 8110 Retailer's service and repair of noncon- 

forming good in absence of manufacturer' s
service and repair facilities within state; 

buyer' s delivery or notice of nonconform- 
ing good

72. 8120 Time for commencement of service and

repair, effect of delay; tender of conform- 
ing goods

72.8130 Liability to retailer of manufacturer not
maintaining service and repair facility
within state

72. 8140 Unauthorized or unreasonable use after
sale ' 

72. 8150 Service contract in addition to or in lieu
of express warranty

72.8160 Express warranty in addition to implied
warranties

72.8170 Authority of manufacturer who makes ex- 
press warranty to suggest methods of
effectuating service and repair

72.8180 Buyer's waiver of ORS 72. 8010 to 72.8200

72.8190 Status of remedies under ORS 72.8010 to

72.8200; effect of unconstitutionality

72.8200 Operative dates

LEASES

Provisions relating to leases effective
September 1, 1991) 

CROSS REFERENCES

Aircraft sales, 837. 070

Application of Uniform Commercial Code to vehicles, 
803. 100

Bulk transfers, Ch. 76
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Definitional cross references, 71. 2010, 72. 1030, 72. 1040, 
721050, 72. 1060, 72.2010, 723230, 72.3260, 72.6120, 
72.7070, 72. 7120, 73 1040, 73.5080, 77. 1020

Farm implements, repurchase by supplier from retailer, 
646.415 to 646.455

Fraudulent conveyances, Ch. 95

Lender in close connection with sale of goods or motor
vehicles, defenses and claims available against
lender or transferee, 83.860

New motor vehicles, enforcement of express warranties, 
646.315 to 646.375

Security interests, Ch. 79
Watches, second- hand, sale, 695.220, 695.230

72. 2010

Signing, requirement, 712010
Statute of frauds, generally, 41. 580

Trusts, grant or assignment, necessity for writing, 41 560

72.2020

72.3030

Use of words " unless otherwise agreed," 71. 1020

72.3100

Obligations of bank regarding sight draft against order
bill of lading, 74.5010 to 74. 5040

72.3280

Unlawful practices, auction sales, auction marts and
auctioneers, 698.650

72. 4030

Community property, purchase at death for value, 
112. 765

Farm produce, buying from one engaged in farming, 
793070

72. 5140

Delivery of documents, 75. 1120

72. 7250

Parol evidence rule, generally, 41. 740 Statute' of limitations, 12. 080, 12.220, 12. 240

8 - 11



COMMERCIAL TRANSACTIONS

8 - 12



SALES 72. 1040

72. 010, 72.020, 72. 030, 72.040, 72. 050, 72. 060, 72.070, 

72.080, 72.090, 72. 100 ( Repealed by 1961 c.726 § 4271

SHORT TITLE, GENERAL
CONSTRUCTION AND SUBJECT

MATTER

72. 1010 Short title. ORS 72.1010 to

723250 may be cited as Uniform Commercial
Code - Sales. 11961 c. 726 § 72. 10101

72. 1020 Scope; certain security and
other , transactions excluded from ORS
72. 1010 to 72. 7250. Unless the context other- 

wise requires, ORS 72.1010 to 72.7250 apply
to transactions in goods; they do not apply
to any transaction which although in the
form of an unconditional contract to sell or

present sale is intended to operate only as a
security transaction nor do ORS 72. 1010 to
72. 7250 impair or repeal any statute regulat- 
ing sales to consumers, farmers or other
specified classes of buyers. 11961 c.726 § 72.10201

72. 1030 Definitions and index of defi- 
nitions. ( 1) In ORS 72. 1010 to 72.7250 unless
the context otherwise requires: 

a) " Buyer" means a person who buys or

contracts to buy goods. 
b) " Good faith" in the case of a mer- 

chant means honesty in fact and the

observance of reasonable commercial stand- 

ards of fair dealing in the trade. 
c) " Livestock" means equines, cattle, 

sheep, goats and swine. 

d) " Receipt" of goods means taking
physical possession of them. 

e) " Seller" means a person who sells or

contracts to sell goods. 

2) Other definitions applying to ORS
72. 1010 to 72.7250, and the sections in which

they appear are: 
a) " Acceptance," as defined in ORS

72.6060. 

b) " Banker's credit," as defined in ORS
72.3250. 

c) " Between merchants," as defined in
ORS 72. 1040. 

d) " Cancellation," as defined in ORS
72. 1060 ( 4). 

e) " Commercial unit," as defined' in ORS
72.1050. 

f) "Confirmed credit," as defined in ORS
72. 3250. 

g) " Conforming to contract," as defined
in ORS 72. 1060. 

h) " Contract for sale," as defined in ORS
72. 1060. 

i) " Cover," as defined in ORS 72.7120. 

0) " Entrusting," as defined in ORS
72.4030. 

k) " Financing agency," as defined in
ORS 72. 1040. 

L) " Future goods," as defined in ORS
72. 1050. 

m) " Goods," as defined in ORS 72. 1050. 

n) " Identification," as defined in ORS
72. 5010. , 

o) " Instalment contract," as defined in
ORS 72.6120. 

p) " Letter of credit," as defined in ORS
72.3250. 

q) " Lot," as defined in ORS 72. 1050. 

r) " Merchant," as defined in ORS

72. 1040. 

s) " Overseas," as defined in ORS 72. 3230. 

t) " Person in position of seller," as de- 
fined in ORS 72. 7070. 

u) " Present sale," as defined in ORS
72. 1060. 

v) " Sale," as defined in ORS 72. 1060. 

w) " Sale on approval," as defined in ORS
72. 3260. 

x) " Sale or return," as defined in ORS
72. 3260. 

y) " Termination," as defined in ORS
72.1060. 

3) The following definitions in other se- 
ries of sections apply to ORS 72. 1010 to
72. 7250: 

a) " Check," as defined in ORS 73.1040. 

b) " Consignee," as defined in ORS
77. 1020. 

c) " Consignor," as defined in ORS
77. 1020. 

d) " Consumer goods," as defined in ORS
79.1090. 

e) " Dishonor," as defined in ORS
73. 5070. 

f) "Draft," as defined in ORS 73. 1040. 

4) In addition, ORS 71. 1010 to 71. 2080
contain general definitions and principles of
construction and interpretation applicable
throughout ORS 72.1010 to 72.7250. 11961 c.726

72. 1036; 1979 c.636 § 11

72.1040 Definitions: " merchant "; " fi- 

nancing agency "; " between merchants." 
1) " Merchant" means a person who deals in

goods of the kind or otherwise by occupation
purports to have knowledge or skill peculiar
to the practices or goods involved in the
transaction or to whom such knowledge or

skill may be attributed by employment of an
agent or broker or other intermediary who
by occupation purports to have such know- 
ledge or skill. 

2) " Financing agency" means a bank, fi- 
nance company or other person who in the

8 - 13



72. 1050 COMMERCIAI-ilkA1NSACTIONS

ordinary course of business makeg. advadde!§ 
against goods or documents of title bt ,401W 
by arrangement with either the seller leffihe
buyer intervenes in ordinary course• tot drnWke- 
or eollect payment due or claimed'+urdder' the 

contract for sale, as by purchasing -6f payinW
the seller' s draft or making advancev' e4aifigf- 
it or by merely taking it for • tollOWU6M; 
whether or not documents of title,•acc4rr any
the draft. " Financing agency" 

inplydespany, 
a bank or other person -who similarly inter -, 
venes between persons who are in the ,Rosi- 
tion of seller and buyer in respeLt t thet
goods. 

3) " Between merchants" means in• -arty, 
transaction with respect to which Thoth ,Nwoi

ties are chargeable with the kna,! t1t1°e°
dge or

skill of merchants. 11961 c.726 § 721046;, t1'987' H1 §8
151

72. 1050 Definitions:. transferabilitFy; 
goods"; al " 

u
goods " " future" goods; ot , ;, • epm .. 

cial unit." ( 1) " Goods" means all things,, inr, 
cluding specially manufactured gpodsl iymoh
are movable at the time of identi c, i i to

the contract for sale other than ' ney, 
in which the price is* to be paid, invlWrngRe
securities and things in action. " Goods'' a11s6. 

includes the unborn young of aniASIk 'a t̀M
growing crops and other identified tHi>iVE at=` 
tacked to realty as described in ORS .72: 1070
on goods to be severed from realty.,, t. • ., 

2) Goods must be both' exi ting' a i c̀
identified before any interest - in them' can
pass. Goods which are not both existing' aWd
identified are " future" goods. A purported

present sale of future goods or of any intw
est therein operates as a contract to' sall.': aw

3) There may be a sale of a partlntiei•est
in existing identified good's. 

4) An undivided share in an i.4n ;wq
bulb of fungible goods is sufficiently iilerit,; 
fied to be sold although the quantjt,yi,,gf,.th , 
bulk is not determined. Any agreed ' ppgpor,: 
tion of such a bulk or any quantity ;thereof
agreed upon by number, weight • or t:ott}gr. 
measure may to the extent of the ,seNr.'.A4* n- 
terest in the bulk be sold to the buyer ; yJ36
then becomes an owner in common. I., t At+ i

5) " Lot" means a parcel or a si* 1d;$ rti- 
cle, which is the subject matter of a sWsfsJw

sale or delivery, whether or not it}•is- ituffiv
cient to perform the contract. 6

6) " Commercial unit" means stfcoh h;,Lnit

of goods as by commercial usage is d•rairlglel
whole for purposes of sale and divigibWi o1A

which materially impairs its chafa6tbr ' or
value on the market or in use. A commercial

unit may be a single article ( as a pptachjnO
or a set of articles ( as a suite 'of furnitatei-dA

an assortment of sizes) or ' a quantity,-(as "d
bale; gross or carload) or any • ot;hef luliit- 

treated in use, or, in the relevant market as
a• shigle whole. 11961 c.726 § 7210501

72. 1060 Definitions: " contract "; 
ci ' t " "

contract
ui-geinent contract for sale"; sale " ; 

Opreserit sale "; " conforming" to contract; 
t;,er}nina ion "; " cancellation." ( 1) In ORS

TUOWU 72. 7250, unless the context other- 
wise requires, " contract" and " agreement" 

are limite4, to those relating to the present
or future - sale, of goods. " Contract for sale" 
includes both a present sale of goods and a
eVM*ratt to'. sell goods at a future time. A
sslo" iebnsists in- the passing of title from

Ote se'ller%to the buyer for a price. A " present

sa -le means a sale which is accomplished by
the% making of the contract. 

iti 2)'' Goods' or conduct including any part
off, P Pip formance are " conforming" or con - 

fb>;"m "W " the contract when they are in ac- 
dance. . 'with the obligations under the

tì'act.' it

Q)•,: "Termination" occurs when either

parry pArpuant;,to a power created by agree - 
glent•, ors, law. puts an end to the contract
otherwise than for its breach. On " termi- 

nation" all obligations which are still

e ' cu'tory on both sides are discharged but
an ` ri . t based on prior breach or perform - 
l%ce 'survives. 

4) , " Cancellation" occurs when either

partly, puts an end to the contract for breach
by the, other and its effect is the same as
tthats. of ;germination" except that the cancel - 
ing party also retains any remedy for breach
of. the whole contract or any unperformed
ba ance. ti961' c.726 § 72. 10601

72. 1070 Goods to be severed from

realty; recording. ( 1) A contract for the

sale, of mineral$ or the like (including oil and
gas,1* 6i a', structure, or its materials to be re- 

o` gd, lirorn .realty is a contract for the sale
dl'1 & Qpds within ORS 72. 1010 to 72. 7250 if
they are, to be severed by the seller but until
smpnnce a purported present sale thereof
w is not effective as a transfer of an in- 

terest in lsnd is effective only as a contract
tR- , r11., 

2) A contract for the sale apart from the

lan .Clof growing crops or other things at- 
tachM ' to; realty and capable of severance
wit` ggk material harm thereto but not de- 
idibg4' iin subsection ( 1) of this section or of
t ;mae,r to be cut is a contract for the sale of
goods within ORS 72. 1010 to 72. 7250 whether
the subject matter is to be severed by the
buyer idr by ' the seller even though it forms

rt bf the realty at the time of contracting, 
alid the parties can by identification effect a
presorll; "sale before severance. 

f'< 10 :Mfg.- provisions of this section are
subj -06U to -achy third party rights provided by
tht -- hrw ' rblating to realty records, and the
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SALES 72.2060

contract for sale may be executed and re- 
corded as a document transferring an :inter- 
est in land and shall then constitute notice. 
to third parties of the buyer' s rights under
the contract for sale. [ 1961 c.726 § 72:1070; 1%$ 
c.402 § 9, 1973 c.504 § 31

72. 110, 72.120, 72. 130, 72.140, 72. 150, 72. 160, 78. 170, 
72. 180 [ Repealed by 1961 c.726 § 4271

FORM, FORMATION AND
READJUSTMENT OF CONTRACT' 

72.2010 Formal requirements: statute
of frauds. ( 1) Except as otherwise, provided
in this section a contract for the sale• of
goods for the price of $500 or more is not
enforceable by way of action or defense un- 
less there is some writing sufficient to indi. 
cate that a contract for sale has been made
between the parties and signed by the pasty
against whom enforcement is sought ' or by
the authorized agent or broker of the party. 
A writing is not insufficient because it omits
or incorrectly states a term agreed upon but
the contract is not enforceable under thin
subsection beyond the quantity of 90646
shown in such writing. 

2) Between merchants, if within a rea. 
sonable time a writing in confirmation of the
contract and sufficient against the sender is
received and the party receiving it has tea- 
son to know its contents, it satisfies the rep
quirements of subsection ( 1) of this section

against such party unless written notice' of
objection to its contents is given within .10' 
days after it is received. 

3) A contract which does not satisfy the
requirements of subsection ( 1) of this section
but which is valid in other respects is en- 
forceable: 

a) If the goods are to be specially mane
factured fbr the buyer and are not suitpble

for sale to others in the ordinary course of, 
the seller's business and the seller, before
notice of repudiation is received and under
circumstances which reasonably inchoate
that the goods are for the buyer, has made

either a substantial beginning of their menu, 
facture or commitments for their, procure- 
ment; or

b) If the party against whom enforce• 
ment is sought admits in pleading, testimony
or otherwise in court that a contract for sale, 
was made, but the contract is not enforcea, 

ble under this provision beyond the quantity
of goods admitted; or

c) With respect to goods for which ppaay, 
ment has been made and accepted or w }tioh
have been received and accepted in ' aeeor• 
dance with ORS 72. 6060. 11961 c.726 § 72.20101

72. 2020 Final written expressions parol
or extrinsic evidence. Terms with respect
to which the confirmatory memoranda of the

parties agree or which are otherwise set

forth h% a writing intended by the parties as
a fhW expression of their agreement with
respeet to such terms as are included therein
lnay not be contradicted by evidence of any
prior agreement or of a contemporaneous

oml agreement but may be explained or sup - 
plelrvated:.. 

1) By course of dealing or usage of trade
as rovided in ORS 71. 2050 or by course of
performance as provided in ORB 72.2080; and

2) B3 evidence of consistent additional

terms unless the court finds the writing to
have been intended also as a complete and
exclusive statement of the terms of the
agreement. [ 1961 c.726 § 72.20201

742030 Seals inoperative. The affixing
of 4 seal to a writing evidencing a contract
for sale-or an offer to buy or sell goods does
not, constitute the writing a sealed instru- 
ment and the law with respect to sealed in- 

ptruments does not apply to such a contract
or offer. 11961 c.726 § 72.20301

9$,$1040 Formation in general. ( 1) A

contract for sale of goods may be made in
any . manner• sufficient to show agreement, 
including conduct by both parties which re- 
cognizes the existence of such a contract. 

r ( 2) An agreement sufficient to constitute
a contract for sale may be found even though
the moment of its making is undetermined. 

3) 1? ven though one or more terms are
left Wit a contract for sale does not fail for
indefiniteness if the parties have intended to

make a contract and there is a reasonably
certain basis for giving an appropriate rem- 
edy: 11061 c.726 § 72.20401

2060 Firm offers. An offer by a mer- 
chant to buy or sell goods in a signed writing
which by its terms gives assurance that it
will be held open is not revocable, for lack
of 001}sideration, during the time stated or if
110 thus is stated for a reasonable time, but
in no event may such period of irrevocability
exceed three months; but any such term of
assurance on a form supplied by the offeree
must be separately signed by the offeror. 
11961 0.726 672.20501

72.2080 Offer and acceptance in for - 
nla$ion of contract. ( 1) Unless otherwise

un4p* 1guously indicated by the language or
eireuinstances: 

a) An offer to make a contract shall be
coapttrued as inviting acceptance in any
tri L" et'and by any medium reasonable in the
circumstances; 

b) An order or other offer to buy goods
for prompt or current shipment shall be con - 
strued as inviting acceptance either by a
prompt promise to ship or by the prompt or
current shipment of conforming or noncon- 
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72. 2070 COMMERCIA1[: 1- MA'NSACTIONS

forming goods, but such a shipment of iron-, 
conforming goods does not constitute an
acceptance if the seller seasonably • notifies
the buyer that the shipment is offered -only
as an accommodation to the buyer. 

2) Where the beginning of a •requested' 
performance is a reasonable mode of accept- 
ance an offeror who is not notified of ac -- 

ceptance within a reasonable time may tieat
the offer as having lapsed before acceptance. 
11961 c. 726 § 72 20601 « + 

72.2070 Additional terms in acceptance
or confirmation. ( 1) A definite a'nd

seasonable expression of acceptance . or, a

written confirmation which ig sent within• a
reasonable time operates as an accejtance

even though it states terms additional, to or
different from those offered or agreed upon, 

unless acceptance is expressly made . condi
tional on assent to the additional or different
terms. 

2) The additional terms are to -be Cori= 
strued as proposals for addition to the cone
tract. Betweeh merchants such terms-become
part of the contract unless: 

a) The offer expressly I i mits 'acceptance
to the terms of the offer; 

b) They materially alter it; or

c) Notification of objection to theme "has
already been given or is given within a rea
sonable time after notice of them is received. 

3) Conduct by both parties which recog -; 
nizes the existence of a contract is,auffi6ent

to establish a contract for sale althou *gh the. 
writings of the . parties do not. otherwise ' es -, 
tablish a contract. In such case 6e, terms
of the particular contract consist of those
terms on which the writings of-the parties
agree, together with any supplementary

terms incorporated under any other pro- 
visions of the Uniform Commereial ' Code: 
11961 c.726 § 72. 20701 ' 

72. 2080- Course of per& rmvLnce ox
practical construction. ( 1) Where the Cork
tract for sale involves repeated occasions "for; 
performance by either party with knowledge
of the nature of the performance and gppor- 
tunity for objection to it by the other, any
course of performance accepted or

acquiesced in without objection shall be rel -' 

evant to determine the meaning of -the, 
agreement. 

2) The express terms of the agreement

and any such course of performance, as Well' 
as any course of dealing and usage of trailer
shall be construed whenever reasonable' as
consistent with each other; but when such
construction is unreasonable, express terms
shall control course of performance and

course of performance shall control. -'both

course of dealing and usage of tr$de. ° 

8) Subject to the provisions of ORS
72: 2090 on modification and waiver, such

cou tse of performance shall be relevant to

show, a waiver or modification of any term
intbnsistent with such course of perform- 
ance. 11961 c.726 § 72 2080] 

I
12.2090 Modification, rescission and

waiver. ( 1) An agreement modifying a con- 
tract within ORS 72. 1010 to 72.7250 needs no
consideration to be binding. 

2) A signed agreement which excludes

modification or rescission except by a signed
writing cannot be otherwise modified or
rescinded, but except as between merchants

such a requirement on a form supplied by the
merchant must be separately signed by the
other party. 

3) The requirements of ORS 72.2010, re- 

lating to the statute of frauds must be satis- 
fied,-if the contract as modified is within its
provisions. 

4) Although an attempt at modification
or rescission does not satisfy the require- 
ments of subsection ( 2) or ( 3) of this section, 
it can operate as a waiver. 

5) A party who has made a waiver af- 
tectipg an executory portion of the contract
may retract the waiver by reasonable notifi- 
cation received by the other party that strict
performance will be required of any term
Waived' unless the retraction would be un- 
just in view of a material change of position
in reliance on the waiver. 11961 c. 726 § 72.20901

72.200 Delegation of performance; 

assignment of rights. (1) A party may per - 
f6im the duty_ of the party through a delegate
unless otherwise agreed or unless the other

party has a substantial interest in having the
o0grnal -promisor perform or control the acts

r6- 4uhvif by the contract. No delegation of
performance relieves the party delegating of
drij duty to perform or any liability for
breach. 

2) Unless otherwise agreed all rights of
e her, seller or buyer can be assigned except
wre. ,the assignment would materially

change the duty of the other party, or in- 
crease materially the burden or risk imposed
oh' the other party by the contract, or impair
materially the chance of the other party ob- 
taining return performance. A right to dam - 
ages =for breach of the whole contract or a
rigli£'arising out of the assignor' s due per- 
formance of the entire obligation of the
assignor can be assigned despite agreement
otherwise. 

J)' Unless the circumstances indicate the
contiiary a prohibition of assignment of " the
contrgct"• is to be construed as barring only
the-,. delegation to the assignee of the

assighon''s performance. 
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4) An assignment of " the contract" or

of " all my rights under the contract" or an

assignment in similar general terms is an
assignment of rights and unless the language
or the circumstances ( as in an assignment

for security) - indicate the contrary, it is a
delegation of performance of the duties of the

assignor and its acceptance by the assignee
constitutes a promise by the, assignee to per- 
form those duties. This prorruse is enforcea- 

ble by either the assignor or the other party
to the original contract. 

5) The other party may treat any as- 
signment which delegates performance as

creating reasonable grounds for insecurity
and may without prejudice to the rights of
the other party against the assignor demand
assurances from the assignee as provided in

ORS 72.6090. 11961 c.726 § 72.21001

GENERAL OBLIGATION AND
CONSTRUCTION OF CONTRACT

72.3010 General obligations of .parties. 
The, obligation of the seller is to transfer and
deliver and that of the buyer is to accept and

pay in accordance with the contract. 11961
c.726 § 72.3010( 

72.3020 Unconscionable contract or
clause. ( 1) If the court as a matter of law

finds the contract or any clause of the con- 
tract to have been unconscionable at the

time it was made the court may refuse to
enforce the contract, or it may enforce the
remainder of the contract without the

unconscionable clause, or it may so limit the
application of any unconscionable clause as

to avoid any unconscionable result. 
2) When it is claimed or appears to the

court that the contract or any clause thereof
may be unconscionable the parties shall be
afforded a reasonable opportunity to present
evidence as to its commercial setting, pur- 
pose and effect to aid the court in making
the determination. 11961 c.726 § 7230201

72. 3030 Allocation or division of risks. 
Where ORS 72.1010 to 72.7250 allocate a risk
or a burden as between the parties " unless

otherwise agreed," the agreement may not
only shift the allocation but may also divide
the risk or burden. ( 1961 c.726 § 7230301

72.3040 Price payable in money, goods, 
realty or otherwise. ( 1) The price can be

made payable in money or otherwise. If it is
payable in whole or in part in goods each

party is a seller of the goods which the party
is to transfer. 

2) Even though all or part of the price

is payable in an interest in realty the trans- 
fer of the goods and the seller's obligations
with reference to them are subject to ORS
72. 1010 to 72.7250, but not the transfer of the

interest in realty or the transferor' s obli- 

72. 3080

ations in connection therewith. [ 1961 c.726

72.30401

72. 3050 Open price term. ( 1) The parties

if they so intend can conclude a contract for
sale even though the price is, not settled, In
such a case the price is a reasonable price

at the time for delivery if
a) Nothing is said as to price; or
b) The price is left to be agreed by the

parties and they fail to agree; or
c) The price is to be fixed in terms of

some agreed market or other standard as set

or recorded by a third person or agency and
it is not so set or recorded. 

2) A price to be fixed by the seller or by
the buyer means a price for the seller or
buyer to fix in good faith. 

3) When a price left to be fixed other- 

wise than by agreement of the parties fails
to be fixed through fault of one party the
other may at the option of the other party
treat the contract as canceled or may fix a
reasonable price. 

4) Where, however, the parties intend
not to be bound unless the price be fixed or
agreed and it is not fixed or agreed there is
no contract. In such a case the buyer must

return any goods already received or if una- 
ble so to do must pay their reasonable value
at the time of delivery and the seller must
return any portion of the price paid on ac- 
count. 11961 c.726 § 72. 30501

72. 3060 Output, requirements and ex- 
clusive dealings. ( 1) A term which measures

the quantity by the output of the seller or
the requirements of the buyer means such

actual output or requirements as may occur

in good faith, except that no quantity unrea- 
sonably disproportionate to any stated esti- 
mate or in the absence of a stated estimate

to any normal or otherwise comparable prior
output or requirements may be tendered or
demanded. 

2) A lawful agreement by either the
seller or the buyer for exclusive dealing in
the kind of goods concerned imposes- unless

otherwise agreed an obligation by the seller
to use best efforts to supply the goods and
by the buyer to use best efforts to promote
their sale. 11961 c.726 § 72.30601

72.3070 Delivery in single lot or se- 
veral lots. Unless otherwise agreed all goods

called for by a contract for sale must be
tendered in a single delivery and payment is
due only on such tender but where the cir- 
cumstances give either party the right to
make or demand delivery in lots the price if
it can be apportioned may be demanded for
each lot. 11961 c.726 § 72. 30701

72.3080 Absence of specified place for

delivery. Unless otherwise agreed: 
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1) The place for delivery of goods is the
seller' s place of business or if the seller has
none the residence of the seller; but

2) In a contract for sale of identified
goods which to the ,knowledge of the parties
at the time of contracting are in 'some other
place, that place is the place for their deliv- 

ery; and

3) Documents of title may be delivered
through customary banking channels. 11961
c.726 § 72. 30801

72.3090 Absence of specific time pro- 

visions; notice of termination. (1) The time

for shipment or delivery or any other action
under a contract if not provided in ORS
72. 1010 to 72. 7250 or agreed upon shall be a
reasonable time. 

2) Where the contract provides for suc- 
cessive performances but is indefinite in du- 
ration it is valid for a reasonable time but

unless otherwise agreed may be terminated
at any time by either party. 

3) Termination of a contract by one
party except on the happening of an agreed
event requires that reasonable notification

be received by the other party and an agree- 
ment dispensing with notification is invalid
if its operation would be unconscionable. 

1961 c.726 § 72.30901

72.3100 Open time for payment or

running of credit; authority to ship under
reservation. Unless otherwise agreed: 

1) Payment is due at the time and place
at which the buyer is to receive the goods
even though the place of shipment is the

place of delivery; and
2) If the seller is authorized to send the

goods the seller may ship them under reser- 
vation, and may tender the documents of ti- 
tle, but, pursuant to ORS 72.5130, the buyer

may inspect the goods after their arrival be- 
fore payment is due unless such inspection
is inconsistent with the terms of the con- 
tract; and

3) If delivery is authorized and made- by
way of documents of title otherwise than by
subsection ( 2) of this section then payment
is due at the time and place at which the
buyer is to receive the documents regardless
of where the goods are to be received; and

4) Where the seller is required or au- 

thorized to ship the goods on credit the
credit period runs from the time of shipment

but postdating the invoice or delaying its
dispatch will correspondingly delay the

starting of the credit period. [ 1961 c.726 § 72.31001

72. 3110 Options and cooperation re- 

specting performance. ( 1) An agreement for

sale which is otherwise sufficiently definite
to be a contract within ORS 72.2040 ( 3) is
not made invalid by the fact that it leaves

particulars of performance to be specified by
one of the parties. Any such specification
must be made in good faith and within limits

set by commercial reasonableness. 
2) Unless otherwise agreed' specifications

relating to assortment of the goods are at the
buyer's option and except as otherwise pro- 
vided in ORS 72.3190 ( 1)( c) and 72.3190 ( 3) 

specifications or arrangements relating to
shipment are at the seller' s option. 

3) Where such specification would mate- 

rially affect the other party' s performance
but is not seasonably made or where one
party' s cooperation is necessary to the

agreed performance of the other but is not

seasonably forthcoming, the other party in
addition to all other remedies: 

a) Is excused for any resulting delay in
the performance of that party; and

b) May also either proceed to perform in
any reasonable manner or after the time for
a material part of the performance of that

party treat the failure to specify or to coop- 
erate as a breach by failure to deliver or ac- 
cept the goods. 11961 c.726 § 72.31101

72.3120 Warranty of title and against
infringement; buyer' s obligation against
infringement. ( 1) Subject to subsection ( 2) 
of this section there is in a contract for sale

a warranty by the seller that: 
a) The title conveyed shall be good, and

its transfer rightful; and

b) The goods shall be delivered free from
any security interest or other lien or

encumbrance of which the buyer at the time

of contracting has no knowledge. 
2) A warranty under subsection ( 1) of

this section will be excluded or modified only
by specific language or by circumstances
which give the buyer reason to know ' that

the person selling does not claim title or that
the person is purporting to sell only such
right or title as the person or a third person

may have. 
3) Unless otherwise agreed a seller who

is a merchant regularly dealing in goods of
the kind warrants that the goods shall be

delivered free of the rightful claim of any
third person by way of infringement or the
like, but a buyer who furnishes specifications
to the seller must hold the seller harmless

against any such claim which arises out of
compliance with the specifications. [ 1961 026

72 31201

72.3130 Express warranties by affir- 
mation, promise, description, sample. ( 1) 

Express warranties by the seller are created
as follows: 

a) Any affirmation of fact or promise
made by the seller to the buyer which relates
to the goods and becomes part of the basis
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of the bargain creates an express warranty
that the goods shall conform to the affirma- 

tion or promise. 

b) Any description of the goods which is
made part of the basis of the bargain creates

an express warranty that the goods shall
conform to the description. 

c) Any sample or model which is made
part of the basis of the bargain creates an

express warranty that the whole of the goods
shall conform to the sample or model. 

2) It is not necessary to the creation of
an express warranty that the seller use
formal words such as " warrant" or " guaran- 

tee" or that the seller have a specific inten- 

tion to make a warranty, but an affirmation
merely of the value of the goods or a state- 
ment purporting to be merely the seller's
opinion or commendation of the goods does

not create a warranty. 11961 c. 726 § 72.31301

72. 3140 Implied warranty: 

merchantability; usage of trade. (1) Unless
excluded or modified as provided in ORS

72. 3160, a warranty that the goods shall be
merchantable is implied in a contract for
their sale if the seller is a merchant with
respect to goods of that kind. Under this

section the serving for value of food or drink
to be consumed either on the premises or
elsewhere is a sale. 

2) Goods to be merchantable must be at
least such as: 

a) Pass without objection in the trade
under the contract description; and

b) In the case of fungible goods, are of

fair average quality within the description; 
and

c) Are fit for the ordinary purposes for
which such goods are used; and

d) Run, within the variations permitted

by the agreement, of even kind, quality and
quantity within each unit and among all
units involved; and

e) Are adequately contained, packaged
and labeled as the agreement may require; 
and

f) Conform to the promises or affirma- 
tions of fact made on the container or label

if any. 
3) Unless excluded or modified as pro- 

vided in ORS 72. 3160 other implied warran- 

ties may arise from course of dealing or
usage of trade. 11961 c.726 § 72.31401

72. 3150 Implied warranty: fitness for
particular purpose. Where the seller at the

time of contracting has reason to know any
particular purpose for which the goods are

required and that the buyer is relying on the
seller's skill or judgment to select or furnish
suitable goods, there is unless excluded or

modified under ORS 72.3160 an implied war- 

ranty that the goods shall be fit for such
purpose. 11961 c.726 § 72.31501

72.3160 Exclusion or modification of

warranties; livestock warranty. (1) Words
or conduct relevant to the creation of an ex- 

press warranty and words or conduct tending
to negate or limit warranty shall be con- 
strued wherever reasonable as consistent

with each other; but subject to the provisions
of ORS 72. 2020 on parol or extrinsic evidence
negation or limitation is inoperative to the
extent that such construction is unreason- 
able. 

2) Subject to subsection ( 3) of this sec- 

tion, to exclude or modify the implied war- 
ranty of merchantability or any part of it the
language must mention merchantability and
in case of a writing must be conspicuous, and
to exclude or modify any implied warranty
of fitness the exclusion must be by a writing
and conspicuous. Language to exclude all
implied warranties of fitness is sufficient if
it states, for example, that " There are no
warranties which extend beyond the de- 
scription on the face hereof." 

3) Notwithstanding subsection ( 2) of this
section: 

a) Unless the circumstances indicate
otherwise, all implied warranties are ex- 

cluded by expressions like " as is," " with all

faults" or other language which in common
understanding calls the buyer' s attention to
the exclusion of warranties and makes plain

that there is no implied warranty; and

b) When the buyer before entering into
the contract has examined the goods or the

sample or model as fully as the buyer desired
or has refused to examine the goods there is

no implied warranty with regard to defects
which an examination ought in the circum- 

stances to have revealed to the buyer; and

c) An implied warranty can also be ex- 
cluded or modified by course of dealing or
course of performance or usage of trade; and

d) With respect to the sale of livestock

between merchants, excluding livestock sold
for immediate slaughter, there shall be no

implied warranty that the livestock animal
is free from disease except where the seller
had knowledge or reason to know that the
animal was not free from disease at the time
of the sale. 

4) Remedies for breach of warranty can
be limited in accordance with the provisions
of ORS 72. 7180 on liquidation or limitation
of damages and ORS 72.7190 on contractual

modification of remedy. 11961 c.726 § 72.3160, 1979

c.636 § 21

72. 3170 Cumulation and conflict of
warranties express or implied. Warranties
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whether express or implied shall be con - 
strued, as consistent with each other and as

cumulative, but if such construction is un- 
reasonable the intention of the parties shall

determine which warranty is dominant. In
ascertaining that intention the following
rules apply: 

1) Exact or technical specifications dis- 
place an inconsistent - sample or model or
general language of description. 

2) A sample from an existing bulk dis- 
places inconsistent general language of de- 
scription. 

3) Express warranties displace inconsist- 
ent implied warranties other than an implied
warranty of fitness for a particular purpose. 
11961 c. 726 § 72. 31701

72. 3180 Third party beneficiaries of
warranties express or implied. A seller' s

warranty whether express or implied extends
to any natural person who is in the family
or household of the buyer or who is a guest
in the home of the buyer if it is reasonable

to expect that such person may use, consume
or be affected by the goods and who is in- 
jured in person by breach of the warranty. 
A seller may not exclude or limit the opera- 
tion of this section. 11961 c726 § 7231801

72. 3190 F.O.B. and F.A.S. terms. ( 1) 

Unless otherwise agreed the term F.O.B. 
which means " free on board ") at a named

place, even though used only in connection
with the stated price, is a delivery term un- 
der which: 

a) When the term is F. O.B. the place of

shipment, the seller must at that place ship
the goods in the manner provided in ORS
72. 5040 and bear the expense and risk of

putting them into the possession of the car- 
rier; or

b) When the term is F.O. B. the place of
destination, the seller must at the expense
and risk of the seller transport the goods to

that place and there tender delivery of them
in the manner provided in ORS 72. 5030; 

c) When under either ( a) or ( b) the term
is also F. O. B. vessel, car or other vehicle, 

the seller must in addition at the expense
and risk of the seller load the goods on
board. If the term is F. O.B. vessel the buyer
must name the vessel and in an appropriate

case the seller must comply with the pro- 
visions of ORS 72.3230 on the form of bill of

lading. 
2) Unless otherwise agreed the term

F.A.S. vessel ( which means " free alongside

ship ") at a named port, even though used

only in connection with the stated price, is
a delivery term under which the seller must: 

a) At the expense and risk of the seller
deliver the goods alongside the vessel in the

manner usual in that port or on a dock des- 

ignated and provided by the buyer; and
b) Obtain and tender a receipt for the

goods in exchange for which the carrier is

under a duty to issue a bill of lading. 
3) Unless otherwise agreed in any case

falling within paragraph ( a) or ( c) of sub- 

section ( 1) of this section or subsection ( 2) 

of this section the buyer must seasonably
give any needed instructions for making de- 
livery, including when the term is F. A.S. or
F. O. B. the loading berth of the vessel and in
an appropriate case its name and sailing
date. The seller may treat the failure of
needed instructions as a failure of cooper- 
ation as provided in ORS 72. 3110. The seller

may also at the option of the seller move the
goods in any reasonable manner preparatory
to delivery or shipment. 

4) Under the term F. O. B. vessel or

F.A.S. unless otherwise agreed the buyer
must make payment against tender of the

required documents and the seller may not
tender nor the buyer demand delivery of the
goods in substitution for the documents. 11961
c. 726 § 72.31901

72.3200 C. I.F. and C. and F. terms. ( 1) 

The term C. I.F. means that the price in- 

cludes in a lump sum the cost of the goods
and the insurance and freight to the named
destination. The term C. and F. or C. F. 
means that the price so includes cost and
freight to the named destination. 

2) Unless otherwise agreed and even

though used only in connection with the
stated price and destination, the term C. I.F. 
destination or its equivalent requires the
seller at the expense and risk of the seller, to: 

a) Put the goods into the possession of
carrier at the port for shipment and obtain

negotiable bill or bills of lading covering
the entire transportation to the named desti- 
nation; and

b) Load the goods and obtain a receipt

from the carrier ( which may be contained in
the bill of lading) showing that the freight
has been paid or provided for; and

c) Obtain a policy or certificate of in- 
surance, including any war risk insurance, 
of a kind and on terms then current at the
port of shipment in the usual amount, in the

currency of the contract, shown to cover the
same goods covered by the bill of lading and
providing for payment of loss to the order of
the buyer or for the account of whom it may
concern; but the seller may add to- the price
the amount of the premium for any such war
risk insurance; and

d) Prepare an invoice of the goods and

procure any other documents required to ef- 
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fect shipment or to comply with the contract; 
and

e) Forward and tender with commercial
promptness all the documents in due form

and with any indorsement' necessary to per- 
fect the buyer' s rights. 

3) Unless otherwise agreed the term C. 
and F. or its equivalent has the same effect
and imposes upon the seller the same obli- 
gations and risks as a C. I.F. term except the
obligation as to insurance. 

4) Under the term C. I.F. or C. and F. 
unless otherwise agreed the buyer must
make payment against tender of the required

documents and the seller may not tender nor
the buyer demand delivery of the goods in
substitution for the documents. 11961 c.726
72.32001

72.3210 C.I.F. or C. and F.: " net landed
weights "; "payment on arrival "; warranty
of condition on arrival. Under a contract

containing a term C.I.F. or C. and F.: 
1) Where the price is based on or is to

be adjusted according to " net landed

weights ", " delivered weights," " out turn" 

quantity or quality or the like, unless other- 
wise agreed the seller must reasonably esti- 
mate the price. The payment due on tender

of the documents called for by the contract
is the amount so estimated, but after final
adjustment of the price a settlement must be
made with commercial promptness. 

2) An agreement described in subsection

1) of this section or any warranty of quality
or condition of the goods on arrival places

upon the seller the risk of ordinary deteri- 
oration, shrinkage and the like in transpor- 
tation but has no effect on the place 'or time
of identification to the contract for sale or

delivery or on the passing of the risk of loss. 
3) Unless otherwise agreed where the

contract provides for payment on or after
arrival of the goods the seller must before

payment allow such preliminary inspection
as is feasible; but if the goods are lost deliv- 

ery of the documents and payment are due
when the goods should have arrived. 11961
c.726 § 72. 32101

72.3220 Delivery " ex- ship." ( 1) Unless

otherwise agreed a term for delivery of goods
ex -ship" ( which means from the carrying

vessel) or in equivalent language is not re- 

stricted to a particular ship and requires de- 
livery from a ship which has reached a place
at the named port of destination where goods

of the kind are usually discharged. 
2) Under such a term unless otherwise

agreed: 

a) The seller must discharge all liens

arising out of the carriage and furnish the

72.3250

buyer with a direction which puts the carrier

under a duty to deliver the goods; and
b) The risk of loss does not pass to the

buyer until the goods leave the ship' s tackle
or are otherwise properly unloaded. 11961 c.726
72.32201

72.3230 Form of bill of lading required
in overseas shipment; " overseas." ( 1) 

Where the contract contemplates overseas
shipment and contains a term C. I.F. or C. 
and F. or F.O.B. vessel, the seller unless

otherwise agreed must obtain a negotiable

bill of lading stating that the goods have
been loaded on board or, in the case of a
term C.I.F. or C. and F., received for ship- 
ment. 

2) Where in a case within subsection ( 1) 

of this section a bill of lading has been is- 
sued in a set of parts, unless otherwise

agreed if the documents are not to be sent

from abroad the buyer may demand tender
of the full set; otherwise only one part of the
bill of lading need be tendered. Even if the
agreement expressly requires a full set: 

a) Due tender of a single part is accept- 
able within the provisions of ORS 72.5080 ( 1) 

on cure of improper delivery; and
b) Even though the full set is demanded, 

if the documents are sent from abroad the

person tendering an incomplete set may nev- 
ertheless require payment upon furnishing an
indemnity which the buyer in good faith
deems adequate. 

3) A shipment by water or by air or a
contract contemplating ' such shipment is
overseas" in so far as by usage of trade or

agreement it is subject to the commercial, 

financing or shipping practices characteristic
of international deep water commerce. 11961

c.726 § 72.32301

72.3240 " No arrival, no sale" term. 

Under a term " no arrival, no sale" or terms

of like meaning, unless otherwise agreed: 
1) The seller must properly ship con- 

forming goods and if they arrive by any
means the seller must tender them on arrival

but the seller assumes no obligation that the
goods will arrive unless the seller has caused
the nonarrival; and

2) Where without fault of the seller the
goods are in part lost or have so deteriorated
as no longer to conform to the contract or

arrive after the contract time, the buyer may
proceed as if there had been casualty to
identified goods as provided in ORS 72.6130. 
11961 c.726 § 72.32401

72.3250 " Letter of credit" term; " con- 

firmed credit." ( 1) Failure of the buyer

seasonably to furnish an agreed letter of
credit is a breach of the contract for sale. 
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2) The delivery to seller of a proper let- 
ter of credit suspends the buyer's obligation

to pay. If the letter of credit is dishonored, 
the seller may on seasonable notification to
the buyer require payment directly from the
buyer. 

3) Unless otherwise agreed the term
letter of credit" or " banker's credit" in a

contract for sale means an irrevocable credit

issued by a financing agency of good repute
and, where the shipment is overseas, of good
international repute. The term " confirmed

credit" means that the credit must also carry
the direct obligation of such an agency
which does business in the seller' s financial
market. 11961 c. 726 § 7232501

72.3260 Sale on approval and sale or
return, consignment sales and "rights of

creditors. ( 1) Unless otherwise agreed, if

delivered goods may be returned ' by the
buyer even though they conform to the con- 
tract, the transaction is: 

a) A " sale on approval" if the goods are

delivered primarily for use; and, 
b) A " sale or return" if the goods are

delivered primarily for resale. ' 
2) Except as provided in subsection ( 3) 

of this section, goods held on approval are
not subject to the claims of the buyer' s
creditors until acceptance; ,goods held on sale
or return are subject to such claims while in
the buyer's possession. 

3) Where goods are delivered to a person
for sale and such person maintains a place
of business at which the person deals in

goods of the kind involved, under I name
other than the name of the person* making
delivery, then with respect tc claims of cred- 
itors of the person conducting the business
the goods are deemed to be on sale. or return. 
The provisions of this subsection are appli- 
cable even though an agreement purports to

reserve title to the person making delivery
until payment or resale or uses such words

as " on consignment" or , "on memorandum." 

However, this subsection is not applicable if

the person making delivery: 
a) Complies with an applicable law pro- 

viding for a consignor's interest or the like
to be evidenced by a sign; or

b) Establishes that the person conduct- 

ing the business is generally known by the
creditors of the , person to be substantially
engaged in selling the goods of others; or

c) Complies with the filing provisions of
ORS 79. 1010 to 79.5070 on secured trans- 
actions. 

4) Any " or return" term of a contract

for sale is to be treated as a separate con- 

tract for sale within ORS 72.2010 relating to
the statute of frauds and as contradicting the

sale . aspect of the contract within . the pro- 

visions of ORS 72. 2020 on parol or extrinsic
evidence. 11961 c.726 § 72.3260; 1967 c. 395 § 11

72.3270 Special incidents of sale on
approval and sale or return. ( 1) Under a
sale on approval unless otherwise agreed: 

a) Although the goods are identified to
the contract the risk of loss and the title do
not pass to the buyer until acceptance; and

b) Use of the goods consistent with the
purpose of trial is not acceptance but failure

seasonably to notify the seller of election to
return the goods is acceptance, and if the
goods conform to the contract acceptance of

any part is acceptance of the whole; and
c) After due notification of election to

return, the return is at the seller' s risk and
expense but a merchant buyer must follow

any reasonable instructions.- 
2) Under a sale or return unless other- 

wise, agreed: 

a) The option to return extends to the

whole or any_ commercial unit of the ,goods
while in substantially their original condi- 
tion, but must be exercised seasonably; and

b) The return is at the buyer' s risk and
expense. 11961 c.726 § 72. 32701

72. 3280 Sale by auction. ( 1) In a sale by
auction if goods are put up in lots each lot
is the subject of a separate sale. 

2) A sale by auction is complete when
the auctioneer so announces by the fall of
the hammer or in other customary manner. 
Where a bid is made while the hammer is

falling in acceptance of ' a prior bid the
auctioneer may in the auctioneer's discretion
reopen the bidding or declare the goods sold
under the bid on which the hammer was

falling. 
3) Such a sale is with reserve unless the

goods are in explicit terms put up without
reserve. In an auction with reserve the

auctioneer, may withdraw the goods at any
time until the auctioneer announces com- 

pletion of the sale. In an auction without re- 
serve, after the auctioneer calls for bids on
an article or lot, that article or lot cannot
be withdrawn unless no bid is made within
a reasonable time. In either case a bidder

may retract a bid until the auctioneer' s, an- 
nouncement of completion of the sale, but a

bidder' s retraction does not revive, any pre- 
vious bid. 

4) If the auctioneer knowingly receives
a bid on the seller' s behalf or the seller
makes or procures such a bid, and notice has

not been given that liberty for such bidding
is reserved, the buyer may at the buyer' s op- 
tion avoid the sale or take the goods at the

price of the last- good faith bid prior to the
completion of the sale. This subsection shall
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not appl to any bid at a forced sale. 11961
c.726 § 72. 3280, 1983 c. 404 § 4; 1985 c. 822 § 21

TITLE, CREDITORS AND GOOD FAITH
PURCHASERS

72. 4005 Definitions for ORS 72.4010
and 72.4030. As used in ORS 72.4010 and
72.4030, " draft," " check," " certificate of de- 

posit" and " note" have the meaning for those
terms provided in ORS 73. 1040. 11973 c.287 § 41

72. 4010 Passing of title; reservation

for security; limited application of ORS
72. 4010. Each provision of ORS 72. 1010 to
72. 7250 with regard to the rights, obligations
and remedies of the seller, the buyer, pur- 
chasers or other third parties applies irre- 
spective of title to the goods except where

the provision refers to such title. In so far

as situations are not covered by the other
provisions of ORS 72. 1010 to 72.7250 and

matters concerning title become material the
following, rules apply: 

1) Title to goods cannot pass under a
contract for sale prior to their identification
to the contract as provided in ORS 72. 5010, 

and unless otherwise explicitly agreed the
buyer acquires by their identification a spe- 
cial property as limited by the Uniform
Commercial Code. Any retention or reserva- 
tion by the seller of the title ( property) in
goods shipped or delivered to the buyer is
limited in effect to a reservation of a secu- 

rity interest. Subject to these provisions and
to the provisions of ORS 79.1010 to 79.5070
on secured transactions, title to goods passes

from the seller to the buyer in any manner
and on any conditions explicitly agreed on

by the parties. 

2) Unless otherwise explicitly agreed ti- 
tle passes to the buyer at the time and place
at which the seller. completes performance

with reference to the physical delivery of the
goods, despite any reservation of a security
interest and even though a document of title
is to be delivered at a different time or place; 

and in particular and despite any reservation
of a security interest by the bill of lading: 

a) If the contract requires or authorizes
the seller to send the goods to the buyer but
does not require the seller to deliver them
at destination, title passes to the buyer at
the time and place of shipment; but

b) If the contract requires delivery at
destination, title passes on tender there. 

3) Unless otherwise explicitly agreed
where delivery is to be made without moving
the goods: 

a) If the seller is to deliver a document
of title, title passes at the time when and the
place where the seller delivers such docu- 
ments; or

72.4030

b) If the goods are at the time of con- 

tracting already identified and no documents
are to be delivered, title passes at the time

and place of contracting. 

4) When livestock has been delivered
under a contract of sale and is transported

by private, common or contract carrier, if on
the accompanying brand inspection certif- 
icate or memorandum of brand inspection
certificate the seller has noted that as con- 
sideration for the sale of the livestock a
draft, check, certificate of deposit or note
has been given, title does not pass until the
instrument is paid. 

5) A rejection or other refusal by the
buyer to receive or retain the goods, whether
or not justified, or a justified revocation of
acceptance revests title to the goods in the
seller. Such reverting occurs by operation
of law and is not a " sale." 11961 c.726 § 724010; 

1973 c.287 § 11

72.4020 Rights of seller' s creditors

against sold goods. ( 1) Except as provided
in subsections ( 2) and ( 3) of this section, 

rights of unsecured creditors of the seller

with respect to goods- which have been iden- 
tified to a contract for sale are subject to the
buyer' s rights to recover the goods pursuant
to ORS 72.5020 and 72. 7160. 

2) A creditor of the seller may treat a
sale or an identification of goods to a con- 
tract for sale as void if as against the credi- 

tor a retention of possession by the seller is
fraudulent under any rule of law of the state
where the goods are situated, except that re- 

tention of possession in good faith and cur- 

rent course of trade by a merchant - seller for
a commercially reasonable time after a sale
or identification is not fraudulent. 

3) Nothing in ORS 72. 1010 to 72. 7250
shall be deemed to impair the rights of cred- 
itors of the seller: 

a) Under the provisions of ORS 79.1010
to 79.5070 on secured transactions; or

b) Where identification to the contract
or delivery is made not in current course of
trade but in satisfaction of or as security for
a preexisting claim for money, security or
the like and is made under circumstances

which under any rule of law of the state
where the goods are situated would apart

from ORS 72.1010 to 72.7250 constitute the
transaction a fraudulent transfer or voidable
preference. 11961 c.726 § 72.40201

72. 4030 Power to transfer; good faith
purchase of goods; " entrusting." ( 1) A
purchaser of goods acquires all title which

the transferor had or had power to transfer
except that a purchaser of a limited interest

acquires rights only to the extent of the in- 
terest purchased. A person with voidable ti- 
tle has power to transfer a good title to a
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good faith purchaser for value. When goods ( a) When the contract is made if it is for
have been delivered under a transaction of the sale of goods already existing and identi- 
purchase the purchaser has such power even Pied. 
though: 

a) The transferor' was deceived as to the

identity of the purchaser; or

b) The delivery was in exchange for a
check which is later dishonored; or

c) It was agreed that the transaction
was to be a " cash sale "; or

d) The delivery was procured through
fraud punishable as larcenous under the
criminal law. 

2) Notwithstanding any other provision
of this section, when livestock has been de- 
livered under a transaction of purchase, is

transported by private, common or contract
carrier and on the accompanying brand in- 
spection - certificate or memorandum of brand
inspection certificate the seller has' noted
that as consideration for the transaction of
purchase a draft, check, certificate of deposit
or note was given, if the draft, check, certif- 
icate of deposit or note is later dishonored, 
the buyer does not have power to transfer
good title to a good faith purchaser for value. 

3) Any entrusting of possession of goods
to a merchant who deals in goods of that
kind gives the merchant power to transfer all

rights of the entruster to a buyer in ordinary
course of business. 

4) " Entrusting" includes any delivery
and any acquiescence in retention of pos- 
session regardless of any condition, expressed
between the parties to the delivery or
acquiescence and regardless of whether the

procurement of the entrusting of the

possessor' s disposition of the goods have
been such as to be larcenous under the
criminal law. 

5) The rights of other purchasers of

goods and of lien creditors are governed by
ORS 79.1010 to 79.5070 on secured trans- 
actions, ORS 76. 1010 to 76.1110 on bulk
transfers and ORS 77. 1010 to 77.6040 on doc- 
uments of title. 11961 c.726 § 72.4030; 1973 c.287 § 21

PERFORMANCE

72. 5010 Insurable interest in goods; 
manner of identification of goods. ( 1) The

buyer obtains a special property and an
insurable interest in goods by identification
of existing goods as goods to which the con- 
tract refers even though the goods so identi- 

fied are nonconforming and the buyer has an
option to return or reject them. Such iden- 

tification can be made at any time and in
any manner explicitly agreed to by the par- 
ties. In the absence of explicit agreement
identification occurs: 

b) If the contract is for the sale of future
goods other than those described in para- 
graph ( c) of this subsection, when goods are

shipped, marked or otherwise designated by
the seller as goods to which the contract re- 

fers. 

c) When the crops are planted or other- 

wise become growing crops or the young are
conceived if the contract is for the sale of

unborn young to be born within 12 months
after contracting or for the sale of crops to
be harvested within 12 months or the next
normal harvest season after contracting
whichever is longer. 

2) The seller retains an insurable inter- 

est in goods so long as title to or any secu- 
rity interest in the goods remains in the
seller and where the identification is by the
seller alone the seller may, until default or
insolvency or notification to the buyer that
the identification is final, substitute other

goods for those identified. 

3) Nothing in this section impairs any
insurable interest recognized under any
other statute or rule of law. 11961 c.726 § 72.50101

72.5020 Buyer' s right to goods on sell- 

er' s insolvency. ( 1) Subject to subsection ( 2) 
of this section and even though the goods

have not been shipped a buyer who has paid
a part or all of the price of goods in which

the buyer has a special property under the
provisions of the immediately proceeding
section may on making and keeping good a
tender of any unpaid portion of their price
recover them from the seller if the seller be- 
comes insolvent within 10 days after receipt
of the first instalment on their price. 

2) If the identification creating the spe- 
cial property of the buyer has been made by
the buyer the buyer acquires the right to re- 

cover the goods only if they conform to the
contract for sale. 11961 c726 § 72.50201

72.5030 Manner of seller' s tender of

delivery. ( 1) Tender of delivery requires that
the seller put and hold conforming goods at
the buyer's disposition -and give the buyer

any notification reasonably necessary to en- 
able the buyer "to take delivery. The manner, 
time and place for tender are determined by
the agreement and ORS 72. 1010 to 72. 7250, 
and in particular: 

a) Tender must be at a reasonable hour, 

and if it is of ,goods they must be kept avail- 
able for the period reasonably necessary to
enable the buyer to take possession; but

b) Unless otherwise agreed the buyer

must furnish facilities reasonably suited, to
the receipt of the goods. 
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2) Where the case' is within ORS 72. 5040

respecting shipment tender requires that the
seller comply with its provisions. 

3) Where the seller is required to deliver
at a particular destination tender requires

that the seller comply with subsection ( 1) of
this section and also in any appropriate case
tender documents as described in subsections
4) and ( 5) of this section. 

4) Where goods are in the possession of
a bailee and are to be delivered without be- 

ing moved: 
a) Tender requires that the seller either

tender a negotiable document of title cover- 

ing such goods or procure acknowledgment
by the bailee of the buyer' s right to pos- 
session of the goods; but

b) Tender to the buyer of a nonnegoti- 
able document of title or of a written direc- 
tion to the bailee to deliver is sufficient

tender unless the buyer seasonably objects, 
and receipt by the bailee of notification of
the buyer' s rights fixes those rights as
against the bailee and all third persons; but
risk of loss of the goods and of any failure
by the bailee to honor the nonnegotiable
document of title or to obey the direction
remains on the seller until the buyer has had
a reasonable time to present the document

or direction, and a refusal by the bailee to
honor the document or to obey the direction
defeats the tender. 

5) Where the contract requires the seller
to deliver documents: 

a) The seller must tender all such docu- 
ments in correct form, except as provided in

ORS 72. 3230 ( 2) with respect to bills of lading
in a set; and

b) Tender through customary banking
channels is sufficient and dishonor of a draft

accompanying the documents constitutes

nonacceptance or rejection. 11961 c.726 § 7250301

72. 5040 Shipment by seller. Where the
seller is required or authorized to send the
goods to the buyer and the contract does not
require the seller to deliver them at a par- 
ticular destination, then unless otherwise

agreed the seller must: 

1) Put the goods in the possession of
such a carrier and make such a contract for

their transportation as may be reasonable
having regard to the nature of the goods and
other circumstances of the case; and

2) Obtain and promptly deliver or tender
in due form any document necessary to ena- 
ble the buyer to obtain possession of the

goods or otherwise required by the agree- 
ment or by usage of trade; and

3) Promptly notify the buyer of the
shipment., 

72.5070

Failure to notify the buyer under subsection
3) of this section or to make a proper con- 

tract under subsection ( 1) of this section is

a ground for rejection only if material delay
or loss ensues. 11961 c. 726 § 72.50401

72.5050 Seller' s shipment under reser- 
vation. ( 1) Where the seller has identified

goods to the contract by or before shipment: 
a) The procurement by the seller of a

negotiable bill of lading to the order of the
seller or otherwise reserves in the seller a

security interest in the' goods. The procure- 
ment of the seller of the bill to the order of

a financing agency or of the buyer indicates
in addition only the seller' s expectation of
transferring that interest to the person

named. 

b) A nonnegotiable bill of lading to the
seller or nominee of the seller reserves pos- 

session of the goods as security but except in
a case of conditional delivery as provided in
ORS 72. 5070 ( 2) a nonnegotiable bill of lading
naming the buyer as consignee reserves no
security interest even though the seller re- 
tains possession of the bill of lading. 

2) When shipment by the seller with
reservation of a security interest is in vio- 
lation of the contract for sale it constitutes
an improper contract for transportation

within ORS 72.5040 but imppairs neither the

rights given to the buyer by shipment and
identification of the goods to the contract
nor the seller' s powers as a holder of a ne- 
gotiable document. 11961 c.726 § 7250501

72.5060 Rights of financing agency. ( 1) 

A financing agency by paying or purchasing
for value a draft which relates to a shipment

of goods acquires to the extent of the pay- 
ment or purchase and in addition to its own

rights under the draft and any document of
title securing it any rights of the shipper in
the goods including the right to stop delivery
and the shipper' s right to have the draft

honored by the buyer. 
2) The right to reimbursement of a fi- 

nancing agency which has in good faith hon- 
ored or purchased the draft under

commitment to or authority from the buyer
is not impaired by subsequent discovery of
defects with reference to any relevant docu- 
ment which was apparently regular on its
face. ( 1961 c.726 § 72.50601

72.5070 Effect of seller' s tender; deliv- 
ery on condition. ( 1) Tender of delivery is
a condition to the buyer' s duty to accept the
goods and, unless otherwise agreed, to the

duty of the buyer to pay for them. Tender
entitles the seller to acceptance of the goods

and to payment according to the contract. 
2) Where payment is due and demanded

on the delivery to the buyer of goods or doc- 
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uments of title, the right • of they buyer as
against the seller to retain or dispose of

them is conditional upon the buyer' s making
the payment due. 11961 c.726 § 72.50701

72. 5080 Cure by seller of improper
tender or delivery; replacement. ( 1) Where

any tender or delivery by the seller is re- 
jected because nonconforming and the time
for performance has not yet expired, the

seller may seasonably notify the buyer of the
seller' s intention to cure and may then
within the contract time make a conforming
delivery. 

2) Where the buyer rejects a noncon- 

forming tender which the seller had reason- 
able grounds to believe would be acceptable

with or without money allowance the seller
may if the seller seasonably notifies the
buyer have a further reasonable time to sub- 

stitute a conforming tender. 11961 c 726 § 72.50801

72.5090 Risk of loss in the absence of
breach. ( 1) Where the contract requires or

authorizes the seller to ship the goods by
carrier: 

a) If it does not require the seller to de- 
liver them at a particular destination, the
risk of loss passes to the buyer when the

goods are duly delivered to the carrier even
though the shipment is under reservation as
provided in ORS 72. 5050; but

b) If it does require the seller to deliver
them at a particular destination and the

goods are there duly tendered while in the
possession of the carrier, the risk of loss
passes to the buyer when the goods are there

duly so tendered as to enable the buyer to
take delivery. 

2) Where the goods are } field by a bailee
to be delivered without being moved, the risk
of loss passes to the buyer: 

a) On receipt by the buyer of a negoti- 
able document of title covering the goods; or

b) On acknowledgment by the bailee of
the buyer' s right to possession of the goods; 
or

c) After the buyer' s receipt of a nonne- 
gotiable document of title or other written
direction to deliver, - as provided in ORS
72. 5030 ( 4)( b). 

3) In any case not within subsection ( 1) 
or ( 2) of this section, the risk of loss passes
to the buyer on receipt by the buyer of the
goods if the seller is a merchant; otherwise
the risk passes to the buyer on tender of de- 

livery. 
4) The provisions of this section are

subject to contrary agreement of the parties
and to the provisions of ORS 72. 3270 on sale
on approval and ORS 72.5100 on effect of
breach on risk of loss. 11961 c.726 § 72.50901

72. 5100 Effect of breach on risk of
loss. ( 1) Where a tender or delivery of goods
so fails to conform to the contract as to give
a right of rejection the risk of their loss re- 
mains on the seller until cure or acceptance. 

2) Where the buyer rightfully revokes
acceptance the buyer may to the extent of
any deficiency in the effective insurance
coverage of the buyer treat the risk of loss

as having. rested on the seller from the be- 
ginning. 

3) Where the buyer as to conforming
goods already identified to the contract for
sale repudiates or is otherwise in breach be- 
fore risk of their loss has passed to the

buyer, the seller may to the extent of any
deficiency in the effective insurance cover- 
age of the seller treat the risk of loss as

resting on the buyer for a commercially rea- 
sonable time. 11961 c. 726 § 72.51001

72. 5110 Tender of payment by buyer; 
payment by check. ( 1) Unless otherwise
agreed tender of payment is a condition to

the seller' s duty to tender and complete any
delivery. 

2) Tender of payment is sufficient when

made by any means or in any manner cur- 
rent in the ordinary course of business un- 
less the seller demands payment in legal

tender and gives any extension of time rea- 
sonably necessary to procure it. 

3) Subject to the provisions of ORS
73. 8020 on the effect of an instrument on an

obligation, payment by check is conditional
and is defeated as between the parties by
dishonor of the check on due presentment. 
11961 c.726 § 72.51101

72. 5120 Payment by buyer before in- 
spection. ( 1) Where the contract requires

payment before inspection nonconformity of
the goods does not excuse the buyer from so

making payment unless: 

a) The nonconformity appears without
inspection; or

b) Despite tender of the required docu- 

ments the circumstances would justify in- 
junction against honor under the provisions
of ORS 75. 1140. 

2) Payment pursuant to subsection ( 1) of
this section does not constitute an accept- 
ance of goods or impair the buyer' s right to

inspect or any of the remedies of the buyer. 
11961 c.726 § 72.51201

72. 5130 Buyer' s right to inspection of
goods. ( 1) Unless otherwise agreed and sub- 
ject to subsection ( 3) of this section, where
goods are tendered or delivered or identified
to the contract for sale, the buyer has a right
before payment or acceptance to inspect

them at any reasonable place and time and
in any reasonable manner. When the seller
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is required or
to the buyer, 
their arrival. 

2) Expense

bY the buyer bu may a recovere om e

seller if the goods do not conform and are
rejected. 

3) Unless otherwise agreed and subject
to the provisions of ORS 72. 3210 ( 3) on C. I.F. 
contracts, the buyer is not entitled to inspect
the goods before payment of the price when
the contract provides: 

a) For delivery " C. O. D." or on other like
terms; or

SALES

authorized to send the goods of delivery fail in any respe
the inspection may be after the contract, the buyer ma

1) Reject the whole; or
s of inspection must be borne ( 2) Accept the whole; or
t b d fr th

b) For payment against documents of ti- 

tle, except where such payment is due only
after the goods are to become available for
inspection. 

4) A place or method of inspection fixed

by the parties is presumed to- be exclusive
but unless otherwise expressly agreed it does
not postpone identification or shift the place

for delivery or for passing the risk of loss. If
compliance becomes impossible, inspection

shall be as provided in this section unless

the place or method fixed was clearly in- 
tended as an indispensable condition failure
of which avoids the contract. 11961 c. 726

72.51301

72.5140 When documents deliverable
on acceptance; when on payment. Unless

otherwise agreed documents against which a
draft is drawn are to be delivered to the
drawee on acceptance of the draft if it is
payable more than three days after

presentment; otherwise, only on payment. 
11961 026 §72.51401

72.5150 Preserving evidence of goods
in dispute. In furtherance of the adjustment

of any claim or dispute: 
1) Either party on reasonable notifica- 

tion to the other and for the purpose of as- 

certaining the facts and preserving evidence
has the right to inspect, test and sample the

goods including such of them as may be in
the possession or control of the other; and

2) The parties may agree to a third party
inspection• or survey to determine the con- 
formity or condition of the goods and may
agree that the findings shall be binding upon
them in any subsequent litigation or adjust- 
ment. 11961 c.726 § 72 51.501

BREACH, REPUDIATION AND EXCUSE

72.6010 Buyer' s rights on improper

delivery. Subject to the provisions of ORS
72. 6120 on breach in instalment contracts
and unless otherwise agreed under ORS
72. 7180 and 72. 7190 on contractural ) imita- 

tions of remedy, if the goods or the tender

72. 6030

ct to conform to

Y 

3) Accept any commercial unit or units
and reject the rest. [ 1961 c.726 § 72.60101

72. 6020 Manner and effect of rightful
rejection. ( 1) Rejection of goods must be

within a reasonable time after their delivery
or tender. It is ineffective unless the buyer

seasonably notifies the seller. 
2) Subject to the provisions of ORS

72. 6030 and 72.6040 on rejected goods: 

a) After rejection any exercise of own- 
ership by the buyer with respect to any
commercial unit is wrongful as against the
seller; and

b) If the buyer has before rejection
taken physical possession of goods in which

the buyer does not have a security interest
under the provisions of ORS 72.7110 ( 3), the

buyer is under a duty after rejection to hold
them with reasonable care - -at the seller's

disposition for a time sufficient to permit the
seller to remove them; but

c) The buyer has no further obligations

with regard to goods rightfully rejected. 
3) The seller' s rights with respect to

goods wrongfully rejected are governed by
the provisions of ORS 72. 7030 on seller's
remedies in general. 11961 c.726 § 72.60201

72. 6030 Merchant buyer' s duties as to
rightfully rejected goods. ( 1) Subject to any
security interest in the buyer as provided in
ORS 72.7110 ( 3), when the seller has no
agent or place of business at the market of

rejection a merchant buyer is under a duty
after rejection of goods in the possession or

control of the merchant buyer to follow any
reasonable instructions received from the
seller with respect to the goods and in the
absence of such instructions ' to make rea- 
sonable efforts to sell them for the seller' s

account if they are perishable or threaten to
decline in value speedily. Instructions are

not reasonable if on demand indemnity for
expenses is not forthcoming. 

2) When the buyer sells goods under
subsection ( 1) of this section, the buyer is
entitled to reimbursement from the seller or
out of the proceeds for reasonable expenses

of caring for and selling them, and if the ex- 
penses include no selling commission then to
such commission as is usual in the trade or
if there is none to a reasonable sum not ex. 

ceeding 10 percent on the gross proceeds. 

3) In complying with this section the
buyer is held only to good faith and good
faith conduct hereunder is neither accept- 
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ance nor conversion nor the basis of an
action for damages. 11961 c726 § 7260301

72.6040 Buyer' s options as to salvage

of rightfully rejected goods. Subject to the
provisions of ORS 72.6030 on perishables if
the seller gives no instructions within a rea- 
sonable time after notification of rejection

the buyer may store the rejected goods for
the seller's account or reship them to the
seller or resell them for the seller' s account
with reimbursement as provided in ORS
72. 6030. Such action is not acceptance or
conversion. 11961 c726 § 72. 60401

72. 6050 Waiver of buyer' s objections

by failure to particularize. ( 1) The buyer's
failure to- state in connection with rejection

a particular defect which is ascertainable by
reasonable inspection precludes the buyer

from relying on the unstated defect to justify
rejection or to establish breach: 

a) Where the seller could have cured it

if stated seasonably; or
b) Between merchants when the seller

has after rejection made a request in writing
for a full and final written statement 'bf all

defects on which the buyer proposes to rely. 
2) Payment against documents made

without reservation of rights precludes re- 

covery of the payment for defects apparent
on the face of the documents. 11961 c726
72.6001

72.6060 What constitutes acceptance
of goods. ( 1) Acceptance of goods occurs
when the buyer: 

a) After a reasonable opportunity to in- 
spect the goods signifies to the seller that

the goods are conforming or that the buyer
will take or retain them in spite of their

nonconformity; or

b) Fails to make an effective rejection
as provided in ORS 72. 6020 ( 1), but such ac- 
ceptance does not occur until the buyer has

had a reasonable opportunity to inspect
them; or

c) Does any act inconsistent with the
seller's ownership; but if such act is

wrongful -as against the seller it is an ac- 

ceptance only if ratified by the seller. 

2) Acceptance of a part of any commer- 
cial unit is acceptance of that entire unit. 
11961 c.726 § 72. 60601

72.6070 Effect of acceptance; notice 'of

breach; burden of establishing breach af- 
ter acceptance; notice of claim or liti- 
gation to person answerable over. (1) The

buyer must pay at the contract rate for any
goods accepted. 

2) Acceptance of goods by the buyer
precludes rejection of the goods accepted and

if made with knowledge of -a nonconformity

cannot be revoked because of it unless the

acceptance was on the reasonable assump- 
tion that the nonconformity would be

seasonably cured but acceptance does not of
itself impair any other remedy provided by
ORS 72.1010 to 72.7250 for nonconformity. 

3) Where a tender has been accepted:. 

a) The buyer must within a reasonable
time after the buyer discovers or should have

discovered any breach notify the seller of
breach or be barred from any remedy; and

b) If the- claim is one for infringement
or the like pursuant to ORS 72.3120 -(3) and
the buyer is sued as a result of such a breach

the buyer must so notify the seller within a
reasonable time after the buyer receives no- 

tice of the litigation or be barred from any
remedy over for liability established by the
litigation. 

4) The burden is on the buyer to estab- 

lish any breach with respect to the goods
accepted. 

5) Where the buyer is sued for breach

of a warranty or other obligation for which
the seller is answerable over: 

a) The buyer may give the seller written
notice of the litigation. If the notice states

that the seller may come in and defend and
that if the seller does not do so the seller
will be bound in any action against the seller
by the buyer by any determination of fact
common to the two litigations, then unless
the seller after seasonable receipt of the no- 

tice does come in and defend the seller is so
bound. —, . , 

b) If the claim is one for infringement
or the like pursuant to ORS 72.3120 ( 3) the

original seller may demand in writing that
the buyer turn over to the seller control of

the litigation including settlement or else be
barred from anyy remedy over and if the seller
also agrees to bear•all expense and to satisfy
any adverse judgment, then unless the buyer
after seasonable receipt of the demand does
turn over control the buyer is so barred. 

6) The provisions of subsections ( 3), ( 4) 

and ( 5) of this section apply to any obligation
of a buyer to hold the seller harmless against
infringement or the like pursuant to ORS
72. 3120 ( 3). 11961 c.726 § 72 60701

72. 6080 Revocation of acceptance in
whole or in part. (1) The buyer may revoke
acceptance of a lot or commercial unit whose

nonconformity substantially impairs its value
to the buyer if the buyer has accepted it: 

a) On the reasonable assumption that its

nonconformity would be cured and it has not
been seasonably cured; or

b) Without discovery of such noncon- 
formity if the acceptance was reasonably in- 
duced either by the difficulty of discovery
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before acceptance or by the seller's assur- 
ances: 

2) Revocation of acceptance must occur
within a reasonable time after the buyer dis- 
covers or should have discovered the ground

for it and before any substantial change in
condition of the goods which is not caused

by their own defects. It is not effective until
the buyer notifies the seller of it. 

3) A buyer who so revokes has the same
rights and duties with regard to the goods
involved as if the buyer had rejected them. 
11961. c. 726 § 72.60801

72: 6090 Right to adequate assurance
of performance. ( 1) A contract for sale im- 

poses an obligation on each party that the
other's expectation of receiving due perform- 
ance will not be impaired. When reasonable

grounds for insecurity arise with respect to
the performance of either party the other
may in writing demand adequate assurance
of due performance and until that party re- 
ceives such assurance may if commercially
reasonable suspend any performance for

which that party has not already received
the agreed return. 

2) Between merchants the reasonable- 

ness of grounds for insecurity and the ade- 
quacy of any assurance offered shall be
determined according to commercial stand- 
ards. 

3) Acceptance of any improper delivery
or payment does not prejudice the aggrieved

party' s right to demand adequate assurance
of future performance. 

4) After receipt of a justified demand
failure to provide within a reasonable time

not exceeding 30 days such assurance of due
performance as is adequate under the cir- 
cumstances of the particular case is a repu- 
diation of the contract. 11961 c 726 § 72 60901

72.6100 Anticipatory repudiation. 

When either party repudiates the contract
with respect to a performance not yet due

the loss of which will substantially impair
the value of the contract to the other, the

aggrieved party may: 

1) For a commercially reasonable time
await performance by the repudiating party; 
or

2) Resort to any remedy for breach as
provided in ORS 72.7030 and 72. 7110, even

though the aggrieved party has notified the
repudiating party that the aggrieved party
would await the latter's performance and has
urged retraction; and

3) In either case suspend the perform- 

ance of the aggrieved party or proceed in
accordance with the provisions of ORS

72.7040 on the seller's right to identify goods

72. 6130

to the contract notwithstanding breach or to
salvage unfinished goods. 11961 c.726 § 7261001

72. 6110 Retraction of anticipatory re- 
pudiation. ( 1) Until the repudiating party' s
next performance is due the repudiating
party can retract the repudiation unless the
aggrieved party has since the repudiation
canceled or materially changed position or
otherwise indicated that the aggrieved party
considers the repudiation final. 

2) Retraction may be by any method
which clearly indicates to the aggrieved
party that the repudiating party intends to
perform, but must include any assurance
justifiably demanded under the provisions of
ORS 72.6090. 

3) Retraction reinstates the repudiating
party' s rights under the contract with due
excuse and allowance to the aggrieved party
for any delay occasioned by the repudiation. 
11961 026 §7261101

72.6120 " Instalment contract "; breach. 

1) An " instalment contract" is one which

requires or authorizes the delivery of goods
in separate lots to be separately accepted, 
even though the contract contains a clause

each delivery is a separate contract" or its
equivalent. 

2) The buyer may reject any instalment
which is nonconforming if the nonconformity
substantially impairs the value of that

instalment and cannot be cured or if the

nonconformity is a defect in the required
documents; but if the nonconformity does not
fall within subsection ( 3) of this section and
the seller gives adequate assurance of its
cure the buyer must accept that instalment. 

3) Whenever nonconformity or default
with respect to one or more instalments sub- 

stantially impairs the value of the whole
contract there is a breach of the whole. But
the aggrieved party reinstates the contract
if the aggrieved party accepts z nonconform- 
ing instalment without seasonably notifying
of cancellation or if the aggrieved party
brings an action with respect only to past
instalments or demands performance as to
future instalments. 11961 026 §72.61201

72.6130 Casualty to identified goods. 
Where the contract requires for its perform- 
ance goods identified when the contract is
made, and the goods suffer casualty without
fault of either. party before the risk of loss
passes to the buyer, or in a proper case un- 
der a " no arrival, no sale" term as provided

in ORS 72.3240 then: 

1) If the loss is total the contract is
avoided; and

2) If the loss is partial or the goods have
so deteriorated as no longer to conform to

the contract the buyer may nevertheless de- 
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mand inspection and at the' option of the
buyer either treat the contract as avoided or
accept the goods with due allowance from
the contract price for the deterioration or

the deficiency in quantity but without fur- 
ther right against the seller. 11961 026 §72.61301

72. 6140 Substituted performance. ( 1) 

Where without fault of either party the
agreed berthing, loading, or unloading facili- 
ties fail or an agreed type of carrier becomes

unavailable or the agreed manner of delivery
otherwise becomes commercially impractica- 
ble but a commercially reasonable substitute
is available, such substitute performance

must be tendered and accepted. 

2) If the agreed means or manner of
payment fails because of domestic or foreign
governmental regulation, the seller may

withhold or stop delivery unless the buyer
provides a means or manner of payment

which is commercially a substantial equiv- 
alent. If delivery has already been taken, 
payment by the means or in the manner pro- 
vided by the regulation discharges the buy- 
er' s obligation unless the regulation is

discriminatory, oppressive or predatory. 11961
026 §72. 61401

72. 6150 Excuse by failure of presup- 
posed conditions. Except so far as a seller

may have assumed a greater obligation and
subject to the preceding section on substi- 
tuted performance: 

1) Delay in delivery or nondelivery in
whole or in part by a seller who complies
with subsections ( 2) and ( 3) of this section is

not a breach of duty under a contract for
sale if performance as agreed has been made

impracticable by the occurrence of a contin- 
gency the nonoccurrence of which was a
basic assumption on which the contract was

made or by compliance in good faith with
any applicable foreign or domestic govern- 
mental regulation or order whether or not it
later proves to be invalid. 

2) Where the causes mentioned in sub- 

section ( 1) of this section affect only a part
of the seller' s capacity to perform, the seller
must allocate production and deliveries

among customers but may at the option of
the seller include regular customers not then
under contract as well as the requirements

of the seller for further manufacture. The

seller may so allocate in any manner which
is fair and reasonable. 

3) The seller must notify the buyer
seasonably that there will be delay or
nondelivery and, when allocation is required
under subsection ( 2) of this section, of the
estimated quota thus made available for the
buyer. 11961 c.726 § 7261501

cation of a material or indefinite delay or an
allocation justified under ORS 72. 6150 the

buyer may by written notification to the
seller as to any delivery concerned, and

where the prospective deficiency substan- 
tially impairs the value of the whole contract
under the provisions of ORS 72.6120 relating
to breach of instalment contracts, then also
as to the whole: 

a) Terminate and thereby discharge any
unexecuted portion of the contract; or

b) Modify the contract by agreeing to
take the available quota in substitution. 

2) If after receipt of such notification

from the seller the buyer fails so to modify
the contract within a reasonable time not

exceeding 30 days the contract lapses with
respect to any deliveries affected. 

3) The provisions of this section may not
be negated by agreement except in so far as
the seller has assumed a greater obligation
under ORS 72. 6150. 11961 c.726 § 72.61601

REMEDIES

72. 7010 Remedies for breach of collat- 
eral contracts not impaired. Remedies for

breach of any obligation or promise collat- 
eral or ancillary to a contract for sale are
not impaired by the provisions of ORS
72. 1010 to 72. 7250. 11961 c.726 § 72. 70101

72. 7020 Seller' s remedies on discovery
of buyer' s insolvency. ( 1) Where the seller
discovers the buyer to be insolvent the seller

may refuse delivery except for cash including
payment for all goods theretofore delivered

under the contract, and stop delivery under
ORS 72.7050. 

2) Where the seller discovers that the
buyer has received goods on credit while in- 

solvent the seller may reclaim the goods
upon demand made within 10 days after the

receipt, but if misrepresentation of solvency
has been made to the particular seller in

writing within three months before delivery
the 10 -day limitation does not apply. Except
as provided in this subsection the seller may
not base a right to reclaim goods on the
buyer' s fraudulent or innocent misrepresen- 

tation of solvency or of intent to pay. 
3) The seller' s right to reclaim under

subsection ( 2) of this section is subject to the

rights of a buyer in ordinary course or other
good faith purchaser or lien creditor under
ORS 72. 4030. Successful reclamation of goods
excludes all other remedies with respect to
them. 11961 c.726 § 7270201

72. 7030 Seller' s remedies in general. 

Where the buyer wrongfully rejects or re- 
vokes acceptance - rwwds or fails to make a

72.6160 Procedure on- notice claiming payment due on or before delivery or repudi- 
excuse. ( 1) Where the buyer receives notifi- ates with respect to a part or the whole, then
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with respect to any goods directly affected
and, if the breach is of the whole contract
as provided in ORS 72. 6120, then also with
respect to the whole undelivered balance, the

aggrieved seller may: 

1) Withhold delivery of such goods. 

2) Stop delivery by any bailee as pro- 
vided in ORS 72. 7050. 

3) Proceed under ORS 72. 7040 respecting
goods still unidentified to the contract. 

4) Resell and recover damages as pro- 
vided in ORS 72. 7060. 

5) Recover damages for nonacceptance
as provided in ORS 72.7080 or in a proper
case the price as provided in ORS 72. 7090. 

6) Cancel. 11961 c 726 § 72.70301

72. 7040 Seller' s right to identify goods
to the contract notwithstanding breach
or to salvage unfinished goods. ( 1) An

aggrieved seller under ORS 72. 7030 may: 
a) Identify to the contract conforming

goods not already identified if at the time the
aggrieved seller learned of the breach they
are in the possession or control of the
aggrieved seller. 

b) Treat as the subject of resale goods

which have demonstrably been intended for
the particular contract even though those
goods are unfinished. 

2) Where the goods are unfinished an

aggrieved seller may in the exercise of rea- 
sonable commercial judgment for the pur

poses - of avoiding loss and of effective
realization either complete the manufacture

and wholly identify the goods to the contract
or cease manufacture and resell for scrap or
salvage value or proceed in any other rea- 
sonable manner. 11961 c.726 § 72.70401

72. 7050 Seller' s stoppage of delivery in
transit or otherwise. ( 1) The seller may
stop delivery of goods in the possession of a
carrier or other bailee when the seller dis- 
covers the buyer to be insolvent as provided

in ORS 72. 7020 and may stop delivery of
carload, truckload, planeload or larger ship- 
ments of express or freight when the buyer
repudiates or fails to make a payment due

before delivery or if for any other reason the
seller has a right to withhold or reclaim the
goods. 

2) As against such buyer the seller may
stop delivery until: 

a) Receipt of the goods by the buyer; or

b) Acknowledgment to the buyer by any
bailee of the goods except a carrier that the
bailee holds the goods for the buyer; or

c) Such acknowledgment to the buyer by
a carrier by reshipment or as warehouseman; 
or

72. 7060

d) Negotiation to the buyer of any nego- 
tiable document of title covering the goods. 

3)( a) To stop delivery the seller must so
notify as to enable the bailee by reasonable
diligence to prevent delivery of the goods. 

b) After such notification the bailee

must hold and deliver the goods according to
the directions of the seller but the seller is

liable to the bailee for any ensuing charges
or damages. 

c) If a negotiable document of title has
been issued for goods the bailee is not

obliged to obey a notification to stop until
surrender of the document. 

d) A carrier who has issued a nonnego- 

tiable bill of lading is not obliged to obey a
notification to stop received from a person
other than the consignor. 11961 c 726 § 72 70501

72.7060 Seller' s resale including con- 
tract for resale. ( 1) Under the conditions
stated in ORS 72. 7030 on seller' s remedies, 

the seller may resell the goods concerned or
the undelivered balance thereof. Where the
resale is made in good faith and in a com- 

mercially reasonable manner the seller may
recover the difference between the resale
price and the contract price together with

any incidental damages allowed under the
provisions of ORS 72. 7100, but less expenses
saved in consequence of the buyer' s breach. 

2) Except as otherwise provided in sub- 
section ( 3) of this section or unless otherwise

agreed resale may be at public or private
sale including sale by way of one or more
contracts to sell or of identification to an

existing contract of the seller. Sale may be
as a unit or in parcels and at any time and
place and on any terms but every aspect of
the sale including the method, manner, time, 
place and terms must be commercially rea- 
sonable. The resale must be reasonably iden- 
tified as referring to the broken contract, but
it is not necessary that the goods be in ex- 
istence or that any or all of them have been
identified to the contract before the breach. 

3) Where the resale is at private sale the
seller must give the buyer reasonable notifi- 
cation of intention to resell. 

4) Where the resale is at public sale: 

a) Only identified goods can be sold ex- 
cept where there is a recognized market for
a public sale of futures in goods of the kind; 

and

b) It must be made at a usual place or

market for public sale if one is reasonably
available and except in the case of goods
which are perishable or threaten to decline

in value speedily the seller must give the
buyer reasonable notice of the time and place
of the resale; and
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c) If the goods are not to be within the

view of those attending the sale the notifica- 
tion of sale must state the place where the
goods are located and provide for their rea- 

sonable inspection by prospective bidders; 
and

d) The seller may buy. 
5) A purchaser who buys in good faith

at a resale takes the goods free of any rights
of the original buyer even though the seller

fails to comply with one or more of the re- 
quirements of this section. 

6) The seller is not accountable to the

buyer for any profit made on any resale. A
person in the position of a seller pursuant to

ORS 72. 7070 or a buyer who has rightfully
rejected or justifiably revoked acceptance
must account for any excess over the amount
of the security interest of the person, as de- 
fined in ORS 72. 7110 ( 3). 11961 c. 726 § 72.70601

72. 7070 " Person in the position of a
seller." ( 1) A " person in the position of a
seller" includes as against a principal an
agent who has paid or become responsible for

the price of goods on behalf of the principal

or anyone who otherwise holds a security
interest or other right in goods similar to
that of a seller. 

2) A person in the position of a seller

may as provided in ORS 72. 7050 withhold or
stop delivery and resell as provided in ORS
72. 7060 and recover incidental damages as
provided in ORS 72.7100. 11961 c.726 § 72 70701

72. 7080 Seller' s damages for nonac- 
ceptance or repudiation. ( 1) Subject to
subsection ( 2) of this section and to the pro- 
visions of ORS 72.7230 with respect to proof
of market price, the measure of damages for

nonacceptance or repudiation by the buyer is
the difference between the market price at
the time and place for tender and the unpaid

contract price together with any incidental
damages provided in ORS 72.7100, but less
expenses saved in consequence of the buyer's
breach. 

2) If the measure of damages provided in
subsection ( 1) of this section is inadequate to
put the seller in as good a position as per- 
formance would have done then the measure

of damages is the profit (including reasonable
overhead) which the seller would have made

from full performance by the buyer, together
with any incidental damages provided in ORS
72.7100, due allowance for costs reasonably
incurred and due credit for payments or pro- 
ceeds of resale. 11961 c.726 § 72.70801

72. 7090 Action for the price. ( 1) When

the buyer fails to pay the price as it becomes
due the seller may recover, together with
any incidental damages under ORS 72.7100, 
the price: 

a) Of goods accepted or of conforming
goods lost or damaged within a commercially
reasonable time after risk of their loss has
passed to the buyer; and

b) Of goods identified to the contract if
the seller is unable after reasonable effort to
resell them at a reasonable price or the cir- 

cumstances reasonably indicate that such ef- 
fort will be unavailing. 

2) Where the seller sues for the price
the seller must hold for the buyer any goods
which have been identified to the contract
and are still in the control of the seller ex- 
cept that if resale becomes possible the seller

may resell them at any time prior to the
collection of the judgment. The net proceeds

of any such resale must be credited to the
buyer and payment of the judgment entitles

the buyer to any goods not resold. 
3) After the buyer has wrongfully re- 

jected or revoked acceptance of the goods or
has failed to make a payment due or has re- 
pudiated as provided in ORS 72.6100, a seller
who is held not entitled to the price under
this section shall nevertheless be awarded
damages for nonacceptance under ORS
72. 7080. 11961 c.726 § 72.7090; 1973 c 352 § 11

72. 7100 Seller' s incidental damages. 

Incidental damages to an aggrieved seller in- 

clude any commercially reasonable charges, 

expenses or commissions incurred in stop- 
ping delivery, in the transportation, care and
custody of goods after the buyer' s breach, in
connection with return or resale of the goods

or otherwise resulting from the breach. 11961
c 726 § 72. 71001

72. 7110 Buyer' s remedies in general; 
buyer' s security interest in rejected

goods. ( 1) Where the seller fails to make

delivery or repudiates or the buyer rightfully
rejects or justifiably revokes acceptance then
with respect to any goods involved, and with
respect to the whole if the breach goes to the
whole contract as provided in ORS 72.6120, 

the buyer may cancel and whether or not the
buyer has done so may in addition to recov- 
ering so much of the price as has been paid: 

a) " Cover" and have damages under ORS
72.7120 as to all the goods affected whether

or not they have been identified to the con- 
tract; or

b) Recover damages for nondelivery as
provided in ORS 72.7130. 

2) Where the seller fails to deliver or

repudiates the buyer may also: 
a) If the goods have been identified re- 

cover them as provided in ORS 72.5020; or

b) In a proper case obtain specific per- 

formance or replevy the goods as provided in
ORS 72.7160. 
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3) On rightful rejection or justifiable re- 
vocation of acceptance a buyer has a secu- 

rity interest in goods in the possession or
control of the buyer for any payments made
on their price and any expenses reasonably
incurred in their inspection, receipt, trans- 

portation, care and custody and may hold
such goods and resell them in like manner
as an aggrieved seller as provided in ORS
72.7060. 11961 c. 726 § 72.71101

72. 7120 " Cover "; buyer' s procurement
of substitute goods. ( 1) After a breach

within ORS 72. 7110 the buyer may " cover" 

by making in good faith and without unrea- 
sonable delay any reasonable purchase of or
contract to purchase goods in substitution, 

for those due from the seller. 

2) The buyer may recover from the seller
as damages the difference between the cost
of cover and the contract price together with

any incidental or consequential damages as
defined in ORS 72.7150, but less expenses
saved in consequence of the seller' s breach. 

3) Failure of the buyer to effect cover
within this section does not bar the buyer

from any other remedy. 11961 c.726 § 72. 71201

72. 7130 Buyer' s damages for

nondelivery or repudiation. ( 1) Subject to
the provisions of ORS 72.7230 with respect
to proof of market price, the measure of

damages for nondelivery or repudiation by
the seller is the difference between the mar- 
ket price-at the time when the buyer learned
of the breach and the contract price together

with any incidental and consequential dam- 
ages provided in ORS 72. 7150, but less ex- 
penses saved in consequence of the seller' s
breach. 

2) Market price is to be determined as
of the place for tender or, in case of rejection
after arrival or revocation of acceptance, as

of the place of arrival. 11961 c.726 § 72 71301

72.7140 Buyer' s damages for breach in
regard to accepted goods. ( 1) Where the
buyer has accepted goods and given notifica- 
tion as provided in ORS 72. 6070 ( 3) the buyer

may recover as damages for any noncon- 
formity of tender the loss resulting in the
ordinary course of events from the seller' s
breach as determined in any manner which
is reasonable. 

2) The measure of damages for breach

of warranty is the difference at the time and
place of acceptance between the value of the

goods accepted and the value they would
have had if they had been as warranted, un- 
less special circumstances show proximate
damages of a different amount. 

3) In a proper case any incidental and
consequential damages under ORS 72. 7150

may also be recovered. 11961 c.726 § 72.71401

72. 7180

72.7150 Buyer' s incidental and conse- 
quential damages. ( 1) Incidental damages

resulting from the seller' s breach include ex- 
penses reasonably incurred in inspection, re- 
ceipt, transportation and care and custody of
goods rightfully rejected, any commercially
reasonable charges, expenses or commissions

in connection with effecting cover and any
other reasonable expense incident to the de- 

lay or other breach. 

2) Consequential damages resulting from
the seller' s breach include: 

a) Any loss resulting from general or
particular requirements and needs of which

the seller at the time of contracting had
reason to know and which could not reason- 

ably be prevented by cover or otherwise; and
b) Injury to person or property

proximately resulting from any breach of
warranty. 11961 c.726 § 72.71501

72. 7160 Buyer' s right to specific per- 
formance or replevin. ( 1) Specific perform- 

ance may be decreed where the goods are
unique or in other proper circumstances. 

2) The decree for specific performance

may include such terms and conditions as to
payment of the price, damages or other relief

as the court may deem just. 
3) The buyer has a right of replevin for

goods identified to the contract if after rea- 
sonable effort the buyer is unable to effect
cover for such goods or the circumstances

reasonably indicate that such effort will be
unavailing or if the goods have been shipped
under reservation and satisfaction of the se- 

curity interest in them has been made or
tendered. 11961 c.726 § 72. 71601

72. 7170 Deduction of damages from

the price. The buyer on notifying the seller
of the intention of the buyer to do so may
deduct all or any part of the damages result- 
ing from any breach of the contract from any
part of the price still due under the same
contract. 11961 026 §72.71701

72. 7180 Liquidation or limitation of
damages; deposits. ( 1) Damages for breach

by either party may be liquidated in the
agreement but only at an amount which is
reasonable in the light of the anticipated or

actual harm caused by the breach, the diffi- 
culties of proof of loss, and the inconven- 

ience or nonfeasibility of otherwise obtaining
an adequate remedy. A term fixing unrea- 
sonably large liquidated damages is void as
a penalty. 

2) Where the seller justifiably withholds
delivery of goods because of the buyer' s
breach, the buyer is entitled to restitution of

any amount by which the sum of the buyer's
payments exceeds: 
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a) The amount to which the seller is

entitled by virtue of terms liquidating the
seller' s damages in accordance with sub- 
section ( 1) of this section; or

b) In the absence of such terms, 20 per- 
cent of the value of the total performance for
which the buyer is obligated under the con- 
tract or $500, whichever is smaller. 

3) The buyer' s right to restitution under
subsection ( 2) of this section is subject to
offset to the extent that the seller estab- 
lishes: 

a) A right to recover damages under the
provisions of ORS 72. 1010 to 72. 7250 other
than subsection ( 1) of this section; and

b) The amount or value of any benefits
received by the buyer directly or indirectly
by reason of the contract. 

4) Where a seller has received payment
in goods their reasonable value or the pro- 

ceeds of their resale shall be treated as pay- 
ments for the purposes of subsection ( 2) of
this section; but if the seller has notice of

the buyer' s breach before reselling goods re- 
ceived in part performance, the resale is
subject to the conditions laid down in ORS

72.7060 on resale by an aggrieved seller. 11961
c.726 § 72. 71801

72. 7190 Contractual modification or

limitation of remedy. ( 1) Subject to the
provisions of subsections ( 2) and ( 3) of this
section and of ORS 72.7180 on liquidation
and limitation of damages: 

a) The agreement may provide for reme- 
dies in addition to or in substitution for
those provided in ORS 72. 1010 to 72. 7250 and

may limit or alter the measure of damages
recoverable under ORS 72. 1010 to 72. 7250, as

by limiting the buyer' s remedies to return of
the goods and repayment of the price or to

repair and • replacement of nonconforming
goods or parts; and

b) Resort to a remedy as provided is op- 
tional unless the remedy is expressly agreed
to be exclusive, in which case it is the sole

remedy. 

2) Where circumstances cause an exclu- 

sive or limited remedy to fail of its essential
purpose, remedy may be had as provided in
the Uniform Commercial Code. 

3) Consequential damages may be lim- 
ited or excluded unless the limitation or ex- 
clusion is unconscionable. Limitation of

consequential damages for injury to the per- 
son in the case of consumer goods is prima
facie unconscionable but limitation of dam- 
ages where the loss is commercial is not. 
11961 c. 726 § 72.71901

72.7200 Effect of " cancellation" or

rescission" on claims for antecedent
breach. Unless the contrary intention

clearly appears, expressions of

cancellation" or " rescission" of the contract
or the like shall not be construed as a

renunciation or discharge of any claim in
damages for an antecedent breach. 11961 026

72. 72001

72. 7210 Remedies for fraud. Remedies
for material misrepresentation or fraud in- 
clude all remedies available under ORS
72. 1010 to 72.7250 for nonfraudulent breach. 
Neither rescission or a claim for rescission
of the contract for sale nor rejection or re- 
turn of the goods shall bar or be deemed in- 
consistent with a claim for damages or other

remedy. 11961 c726 § 7272101

72. 7220 Who can sue third parties for

injury to goods. Where a third party so
deals with goods which have been identified
to a contract for sale as to cause actionable

injury to a party to that contract: 
1) A right of action against the third

party is in either party to the contract for
sale who has title to or a security interest
or a special property or an insurable interest
in the goods; and if the goods have been de- 
stroyed or converted a right of action is also

in the party who either bore the risk of loss
under the contract for sale or has since the

injury assumed that risk as against the
other. 

2) If at the time of the injury the party
plaintiff did not bear the risk of loss as

against the other party to the contract for
sale and there is no arrangement between

them for disposition of the recovery, the suit
or settlement of the party plaintiff is, subject
to the interest of the party plaintiff, as a
fiduciary for the other party to the contract. 

3) Either party may with the consent of
the other sue for the benefit of whom it may
concern. 11961 c. 726 § 72. 72201

72. 7230 Proof of market price: time

and place. ( 1) If an action based on

anticipatory repudiation comes to trial before
the time for performance with respect to

some or all of the goods, any damages based
on market price shall be determined accord- 

ing to the price of such goods prevailing at
the time when the aggrieved party learned
of the repudiation. 

2) If evidence of a price prevailing at the
times or places described in ORS 72. 1010 to

72. 7250 is not readily available the price
prevailing within any reasonable time before
or after the time described or at any other
place which in commercial judgment or un- 
der usage of trade would serve as a reason- 

able substitute for the one described may be
used, making any proper allowance for the
cost of transporting the goods to or from
such other place. 
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3) Evidence of a relevant price prevail- 

ing at a time or place other than the one
described in ORS 72. 1010 to 72.7250 offered

by one party is not admissible unless and
until the party has given the other party
such notice as the court finds sufficient to
prevent unfair surprise. 11961 c.726 § 72. 72301

72. 7240 Admissibility of market quo- 
tations. Whenever the prevailing price or
value of any goods regularly bought and sold
in any established commodity market is in
issue, reports in official publications or trade
journals or in newspapers or periodicals of
general circulation published as the reports

of such market shall be admissible in evi- 
dence. The circumstances of the preparation

of such a report may be shown to affect its
weight but not its admissibility. 11961 c. 726
72.72401

72. 7250 Statute of limitations in con- 
tracts for sale. ( 1) An action for breach of

any contract for sale must be commenced
within four years after the cause of action
has accrued. By the original agreement the
parties may reduce the period of limitation
to not less than one year but may not extend
it. 

2) A cause of action accrues when the
breach occurs, regardless of the aggrieved

party's lack of knowledge of the breach. A
breach of warranty occurs when tender of
delivery is made, except that where a war- 
ranty explicitly extends to future perform- 
ance of the goods and discovery of the
breach must await the time of such perform- 
ance the cause of action accrues when the

breach is or should have been discovered. 

3) Where an action commenced within

the time limited by subsection ( 1) of this

section is so terminated as to leave available

a remedy by another action for the same
breach such other action may be commenced
after the expiration of the time limited and

within six months after the termination of

the first action unless the termination re- 

sulted from voluntary discontinuance or from
dismissal for failure or neglect to prosecute. 

4) This section does not alter the law on

tolling of the statute of limitations nor does
it apply to causes of action which have ac- 
crued before the Uniform Commercial Code
becomes effective. 11961 c.726 § 72.72501

SALE OF CONSUMER GOODS

72. 8010 Definitions for ORS 72. 8010 to
72. 8200. As used in ORS 72.8010 to 72.8200, 
unless the context requires otherwise: 

1) " Consumer good" means a new con- 

sumer good as defined in ORS 79.1090 ( 1) and
includes, but is not limited to, a new motor
vehicle, new manufactured dwelling, new

modular home, new machine, new appliance

72. 8020

or new like product used or bought for use

primarily for personal family or household
purposes. However, " consumer good" does
not include a soft good or a consumable. 

2) " Buyer" or " retail buyer" means any
person who buys a consumer good from a
person engaged in the business of manufac- 

turing, distributing or selling consumer

goods at retail. 

3) " Manufacturer" means any person
who manufactures, assembles or produces

consumer goods. 

4) " Distributor" means any person who
stands between the manufacturer and the re- 
tail seller in purchases, consignments or

contracts for sale of consumer goods. 

5) " Retail seller," " seller" or " retailer" 

means a person who engages in the business

of selling consumer goods to retail buyers. 
6) " Soft good" means any pliable product

substantially composed of woven material, 
natural or synthetic yarn or fiber, textile or
similar product. 

7) " Consumable" means any product

which is intended for consumption by indi- 
viduals, or use by individuals for purposes of
personal care or in the performance of ser- 

vices ordinarily rendered within the house- 
hold, and which usually is consumed or
expended in the course of such consumption
or use. 

8) " Implied warranty of

merchantability" of a consumer good or " im -, 
plied warranty that a consumer good is
merchantable" is a warranty that the con- 
sumer good: 

a) Passes without objection in the trade
under the contract description; 

b) Is fit for the ordinary purposes for
which the good is used; 

c) Is adequately contained, packaged and
labeled; and

d) Conforms to the promises or affirma- 
tions of fact made on the container or label. 

9) " Implied warranty of fitness" means

that when the retailer, distributor or man- 

ufacturer has reason to know any particular
purpose for which the consumer good is re- 

quired, and further, that the buyer is relying
on the skill and judgment of the seller to se- 
lect and furnish a suitable good, then there

is an implied warranty that the good shall
be fit for such purpose. [ 1973 c 413 § 11

Note: 72.8010 to 72.8200 were enacted into law by
the Legislative Assembly but were not added to or made
a part of the Uniform Commercial Code by legislative
action. See Preface to Oregon Revised Statutes for fur- 
ther explanation. 

72.8020 Manufacturer' s implied war- 

ranty of merchantability. Except if the

manufacturer disclaims the warranty in the
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manner prescribed by ORS 72. 8010 to 72. 8200, 
the manufacturer of a consumer good to be
sold at retail in this state gives, on sale or
consignment for sale, the manufacturer' s im- 
plied warranty of merchantability. 11973 c.413

31

Note: See note under 72.8010. 

72.8030 Manufacturer' s implied war- 

ranty of fitness. Except if the manufacturer
disclaims the warranty in the manner pre- 
scribed by ORS 72.8010 to 72. 8200, on every
sale or consignment for sale of a consumer

good sold at retail in this state by a man- 
ufacturer who has reason to know at the
time of the retail sale that the good is re- 

quired for a particular purpose and that the
buyer relies on the manufacturer' s skill or
judgment to select or furnish a suitable good
the manufacturer gives the manufacturer' s

implied warranty of fitness. 11973 c. 413 § 41

Note: See note under 72.8010. 

72.8040 Retailer' s or distributor' s im- 
plied warranty of fitness. Except if the

retailer or distributor disclaims the warranty
in the manner prescribed by ORS 72.8010 to
72. 8200, on every sale or consignment for
sale of a consumer good sold at retail in this

state by a retail dealer or distributor who
has reason to know at the time of the retail
sale that the good is required for a particular
purpose, and that the buyer relies on the
retailer' s or distributor' s skill or judgment to
select or furnish a suitable good, the retailer
or distributor gives the retailer's or distribu- 

tor' s implied warranty of fitness for that
purpose. 11973 c. 413 § 51

Note: See note under 72.8010. 

72. 8050 Disclaimer of implied war- 

ranty of merchantability or implied war- 
ranty of fitness; manner and effect. ( 1) 

Except with respect to sale of a consumer

good by means of a mail order catalogue, on
sale of a consumer good on an " as is" or

with all faults" basis effective disclaimer of

the implied warranty of merchantability or
the implied warranty of fitness requires that
a conspicuous writing attached to the con- 
sumer good clearly informs the buyer before
sale in simple and concise language that: 

a) The good is being sold on an " as is" 
or " with all faults" basis; 

b) The entire risk as to the quality and
performance of the good is with the buyer; 
and

c) If the good proves defective after pur- 
chase, the buyer and not the manufacturer, 
distributor or retailer assumes the entire

cost of all necessary servicing or repair. 

2) On sale of a consumer good by means
of a mail order catalogue effective disclaimer

of the implied warranty of merchantability

or the implied warranty of fitness requires
that the catalogue offering the good contain, 
with respect to each item or good so offered, 

the conspicuous writing and information
otherwise prescribed by subsection ( 1) of this
section. 

3) A buyer of a consumer good on an
as is" or " with all faults" basis under effec- 

tive disclaimer of the implied warranty of
merchantability or the implied warranty of
fitness waives the implied warranty so effec- 
tively disclaimed. 11973 c. 413 § 61

Note: See note under 728010. 

72. 8060 Express warranty. (1) A written

statement arising out of a sale to the con- 
sumer of a consumer good pursuant to which

statement the manufacturer, distributor or
retailer undertakes to preserve or maintain

the utility or performance of the consumer
good or provide compensation if there is a

failure in utility or performance of the con- 
sumer good is an express warranty. 

2) A retailer, distributor or manufac- 

turer expressly warrants that the whole of
goods sold conforms to any sample or model
of the goods sold. 

3) The creation of an express warranty
does not require use of formal words such as
warrant" or " guarantee" and does not re- 

quire a specific intention to make a war- 

ranty. 

4) Mere -affirmation of the value of goods

or a statement purporting to be merely an
opinion or commendation of goods does not

create a warranty. 

5) Statements or representations such as
expressions of general policy concerning
customer satisfaction which are not subject

to any limitation do not create an express
warranty. 11973 c.413 § 21

Note: See note under 72.8010. 

72. 8070 Right to make express war- 

ranty; effect of express warranty upon
disclaimer; duration of implied warranty
of merchantability or implied warranty
of fitness. ( 1) Nothing in ORS 72.8010 to
72. 8200 affects the right of a manufacturer, 
distributor or retailer to make an express

warranty with respect to a consumer good. 
Effective disclaimer of the implied warranty
of merchantability or the implied warranty
of fitness by a manufacturer, distributor or
retailer making an express warranty with
respect to a consumer good requires compli- 

ance with ORS 72.8050. 

2) When with respect to sale of a con- 
sumer good to a retail buyer no express

warranty is made or the duration of an ex- 
press warranty is not stated, the implied

warranty of merchantability or, if applicable, 
the implied warranty of fitness endures: 
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a) Except if the good is a motor vehicle, 
for one year after the sale; or

b) If the good is a motor vehicle, until
expiration of one year after the sale or until
12, 000 miles of use, whichever first occurs. 

3) When with respect to sale of a con- 
sumer good to a retail buyer an express

warranty of a stated duration is made, the
implied warranty of merchantability or, if

applicable, the implied warranty of fitness
endures for not less than 60 days after the
sale and for the duration of the express war- 

ranty or the duration prescribed for the good
under subsection ( 2) of this section, which- 

ever first occurs. 11973 c413 § 71

Note: See note under 72.8010. 

72. 8090 Form of express warranty; 
designation of service and repair facili- 
ties. ( 1) Each manufacturer, distributor or

retailer who makes an express warranty with
respect to a consumer good shall set the

warranty forth fully in readily understood
language and shall clearly identify the party
making the warranty. 

2) Each manufacturer, distributor or

retailer who makes an express warranty and
maintains a service and repair facility within
this state pursuant to ORS 72.8100 shall: 

a) At the time of sale provide the buyer
with the name and address of all such ser- 

vice and repair facilities; 

b) At the time of sale provide the buyer
with the name, address and telephone num- 

ber of a service and repair facility central
directory within this state, or the toll -free
telephone number of a service and repair fa- 

cility central directory outside this state. It
shall be the duty of the central directory, 
upon inquiry, to provide the name and ad- 
dress of the authorized service and repair fa- 

cility nearest the buyer; or
c) Maintain at the premises of the retail

seller a current listing of authorized service
and repair facilities within this state or re- 
tail sellers within this state to whom the

consumer good may be returned for service
and repair. 11973 c. 413 § 91

Note: See note under 72.8010. 

72.8100 Manufacturer' s service and

repair; facilities within state; noncon- 

forming good; inability to service; buyer' s
delivery or notice of nonconforming good. 

1) Each manufacturer of a consumer good
sold in this state and for which the man- 

ufacturer has made an express warranty
shall: 

a) Maintain or cause to be maintained
in this state sufficient service and repair fa- 

cility to carry out the terms of such a war- 
ranty; or

72. 8110

b) Be subject to the provisions of ORS
72.8130. 

2) Except if the buyer agrees in writing
to the contrary, the manufacturer shall cause
service or repair of the consumer good to be
commenced as soon as possible, subject to

reasonable delay caused by conditions beyond
the control of the manufacturer or the man- 
ufacturer's representative. 

3) If the size, weight, method of attach- 
ment, method of installation, and nature of

nonconformity reasonably permit such deliv- 
ery, the buyer shall deliver a nonconforming
good to the manufacturer' s nearest available

service and repair facility within this state. 
If the size, weight, method of attachment, 

method of installation and nature of the

nonconformity do not reasonably permit such
delivery, written notice of nonconformity by
the buyer to the manufacturer or to the
manufacturer' s nearest service and repair fa- 

cility is equivalent to return of the good for
the purposes of this section. Upon receipt of

the notice of nonconformity the manufac- 
turer shall service or repair the good at the

buyer's residence, pick up the good for ser- 
vice and repair, or, at the manufacturer' s

expense, transport, service, repair and return

the good to the buyer. 

4) If the manufacturer is unable to ser- 
vice or repair the good in compliance with

each applicable warranty, the manufacturer
shall either replace the good or reimburse

the buyer in an amount equal to the pur- 

chase price paid by the buyer less a reason- 
able charge for beneficial use by the buyer
and damage, if any, to the good. In the event
of replacement of the good or refunding of
the purchase price, the buyer shall return
the defective good to the warrantor free and
clear of liens and encumbrances. [ 1973 c. 413 § 81

Note: See note under 72.8010. 

72. 8110 Retailer' s service and repair

of nonconforming good in absence of
manufacturer' s service and repair facili- 

ties within state; buyer' s delivery or no- 
tice of nonconforming good. ( 1) If the
manufacturer who makes an express war - 

ranty does not provide service and repair fa- 
cilities within this state pursuant to ORS

72. 8100, the buyer may return the noncon- 
forming good to the retail seller for replace- 
ment or for service and repair in accordance
with the terms and conditions of the express

warranty. Such replacement, service or re- 
pair shall be at the option of the retail seller. 
If the retail seller does not replace the de- 

fective good with a conforming good or does
not effect the service or repair of the good

in accordance with the terms and conditions

of the warranty, the retail seller shall reim- 
burse the buyer in an amount equal to the
purchase price paid, less a reasonable charge
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for beneficial use by the buyer and damage, 
if any, to the good. In the event of replace- 

ment of the good or refunding of the pur- 
chase price, the buyer shall return the
defective good to the warrantor free and
clear of liens and encumbrances. 

2) If the size, weight, method of attach- 
ment, method of installation and nature of

nonconformity do not reasonably permit the
buyer to return the nonconforming good, 
written notice of nonconformity from the
buyer to the retail seller constitutes return
of the good for the purposes of subsection ( 1) 
of this section. Upon receipt of the notice of

nonconformity the retailer shall service or
repair the good at the buyer' s residence, pick

up the good for service or repair, or at the
retail seller' s expense arrange for transport- 

ing the good to the retail seller' s place of
business. Under ORS 72.8130 the retail seller

may recover all costs incurred by the retail
seller for transporting the nonconforming
good from the buyer's residence to the retail
seller' s place of business and thence to the
buyer' s residence. 11973 c.413 § 101

Note: See note under 72.8010

72. 8120 Time for commencement of

service and repair; effect of delay; tender
of conforming goods. Where an option is
exercised in favor of service and repair under
ORS 72.8110, said service and repair must be
commenced within a reasonable time, unless

the buyer agrees in writing to the contrary. 
Delay caused by conditions beyond the con- 
trol of the retail seller' s representative shall

serve to extend the time for repair. Where

such a delay arises, conforming goods shall
be tendered as soon as possible following
termination of the condition -giving use to
the delay. 11973 c. 413 § 10al

Note: See note under 728010. 

72. 8130 Liability to retailer of man- 
ufacturer not maintaining service and
repair facility within state. Each manufac- 
turer who, with respect to a consumer good

sold within this state, makes an express

warranty but does not provide a service or
repair facility within this state is liable to
the retail seller who incurs obligations in

giving effect to the express warranty: 
1) In the event of replacement, in an

amount equal to the cost to the retail seller

of the replaced good, and cost of transporting
the good, if such costs are incurred, plus a

reasonable handling charge. 
2) In the event of service and repair, in

an amount equal to that which would be re- 

ceived by the retail seller for like service
rendered to a retail consumer who is not en- 

titled to warranty protection, including ac- 
tual and reasonable costs of the service and

repair and the costs of transporting the good, 

if such costs are incurred, plus a reasonable
profit. 

3) In the event of reimbursement under
ORS 72. 8110 ( 1), in an amount equal to that
reimbursed to the buyer plus a reasonable

handling or service charge. 11973 c 413 § 111

Note: See note under 728010. 

72. 8140 Unauthorized or unreasonable
use after sale. ORS 72. 8010 to 72.8200 do

not apply to any defect or nonconformity in
a consumer good caused by the unauthorized
or unreasonable use of the good after sale. 
11973 c. 413 § 121

Note: See note under 72 8010

72. 8150 Service contract in addition to

or in lieu of express warranty. Nothing in
ORS 72.8010 to 72.8200 prevents the sale of
a service contract to the buyer in addition to

or in lieu of an express warranty if the con- 
tract duly and conspicuously discloses in
simple and readily understood language the
term, duration and conditions of the con- 
tract. 11973 c.413 § 131

Note: See note under 728010. 

72.8160 Express warranty in addition
to implied warranties. Nothing in ORS
72.8010 to 72.8200 prevents a person from

making an express warranty that is in addi- 
tion to implied warranties prescribed by ORS
72. 8010 to 72. 8200. 11973 c.413 § 141

Note: See note under 72.8010. 

72. 8170 Authority of manufacturer

who makes express warranty to suggest
methods of effectuating service and re- 
pair. ORS 72.8010 to 72. 8200 do not prohibit
a manufacturer who makes an express war- 

ranty from suggesting methods of

effectuating service and repair, in accor- 

dance with the terms and conditions of the

express warranty, other than those required
by ORS 72.8010 to 72.8200. 11973 c.413 § 151

Note: See note under 728010. 

72. 8180 Buyer' s waiver of ORS 72.8010
to 72. 8200. Waiver of the provisions of ORS

72. 8010 to 72.8200 by a buyer of consumer
goods is void except where such a waiver is

expressly allowed by ORS 72. 8010 to 72.8200. 
11973 c 413 § 161

Note: See note under 72.8010

72. 8190 Status of remedies under ORS
72.8010 to 72.8200; effect of

unconstitutionality. The remedies provided
by ORS 72.8010 to 72. 8200 are cumulative
and shall not be construed as restricting any
remedy otherwise available including the
remedies provided by ORS 72. 1010 to 72. 7250. 
If any provision of ORS 72. 8010 to 72. 8200 or
application thereof to any person or circum- 
stance is held unconstitutional, such invalid- 

ity shall not affect other provisions or
applications of ORS 72. 8010 to 72.8200 which
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can be given effect without the invalid pro- 
vision or application, and to this end the

provisions of ORS 72.8010 to 72.8200 are
severable. 11973 c.413 § 171

Note: See note under 72.8010. 

72. 8200 Operative dates. ORS 72.8010 to

72.8200 apply to a consumer good sold on or
after January 1, 1974. However, ORS 72.8020
to 72.8040 and 72. 8090 only apply to a con- 
sumer good manufactured on or after Janu- 

ary 1, 1974. [ 1973 c. 413 § 181

Note: See note under 72.8010. 

LEASES

Note: Sections l to 78 and subsection ( 2) of section
84, chapter 676, Oregon Laws 1989, take effect September
1, 1991, and shall be applicable to transactions entered

into and events occurring on and after that date. The
text is set forth for the user' s convenience. 

General Provisions) 

Sec. 1. Short title. Sections 2 to 78 of this Act may
be cited as t e m orm Commercial Code--Leases. [ 1989

c.676 § 11

See. 2. Scope. This Act applies to any transaction, 
regardless of orm, that creates a lease. [ 1989 c676 §21

Sec. 3. Definitions. ( 1) As used in this Act, unless
the context of erwise requires: 

a) " Buyer in ordinary course of business" means
a person who in good faith and without knowledge that
the sale to the person is in violation of the ownership
rights or security interest or leasehold interest of a
third party in the goods buys in ordinary course from
a person in the business of selling goods of that kind
but does not include a pawnbroker. " Buying" may be
for cash or by exchange of other property or on secured
or unsecured credit and includes receiving goods or
documents of title under a preexisting contract for sale
but does not include a transfer in bulk or as security
for or in total or partial satisfaction of a money debt

b) " Cancellation" occurs when either party puts
an end to the lease contract for default by the other
party. 

c) " Commercial unit" means such a unit of goods

as by commercial usage is a single whole for purposes
of lease and division of which materially impairs its
character or value on the market or in use. A

commercial unit" may be a single article, as a machine, 
or a set of articles, as a suite of furniture or a line of
machinery, or a quantity, as a gross or carload, or any
other unit treated in use or in the relevant market as
a single whole. 

d) " Conforming goods" or " performance under a
lease contract" means goods or performance that are in
accordance with the obligations under the lease
contract. 

e) " Consumer lease" means a lease that a lessor

regularly engaged in the business of leasing or selling
makes to a lessee, except an organization, who takes
under the lease primarily for a personal, family or
household purpose, if the total payments, to be made
under the lease contract, excluding payments for
options to renew or buy, do not exceed $ 25, 000. 

M " Fault" means wrongful act, omission, breach
or default. 

g) " Finance lease" means a lease in which the
lessor does not select, manufacture or supply the goods, 
the lessor acquires the goods or the right to possession
and use of the goods to connection with the lease, and
either: 

72.8200

A) The lessee receives a copy of the contract
evidencing the lessor' s purchase of the goods on or
before signing the lease contract; 

B) The lessee' s approval of the contract evidencing
the lessor' s purchase of the goods is a condition to
effectiveness of the lease contract; 

C) The lessor informs the lessee in writing of the
identity of the supplier unless the lessee has selected the
supplier and directed the lessor to purchase the goods
from the supplier; 

D) The lessor informs the lessee in writing that the
lessee may have rights under the contract evidencing
the lessor' s purchase of the goods and the lessor advises

the lessee in writing to contact the supplier for a
description of any such rights; or

E) The lease contract discloses all warranties and
other rights provided to the lessee by the lessor and
supplier in connection with the lease contract and
informs the lessee that there are no warranties or other

rights provided to the lessee by the lessor and supplier
other than those disclosed in the lease contract. 

h) " Goods" means all things that are movable at
the time of identification to the lease contract, or are
fixtures as provided in section 39 of this Act, but
goods" does not include money, documents, 

instruments, accounts, chattel paper, general intangibles

or minerals or the like, including oil and gas, before
extraction. " Goods" also includes the unborn young of
animals. 

i) " Instalment lease contract" means a lease

contract that authorizes or requires the delivery of
goods in separate lots to be separately accepted, even
though the lease contract contains a clause " each

delivery is a separate lease" or its equivalent. 

0) " Lease" means a transfer of the right to

possession and use of goods for a term in return for
consideration, but a sale, including a sale on approval
or a sale or return, or retention or creation of a

security interest is not a lease. Unless the context
clearly indicates otherwise, " lease" includes a sublease. 

k) " Lease agreement" means the bargain, with
respect to the lease, of the lessor and the lessee in fact
as found in the language or by implication from other
circumstances including course of dealing or usage of
trade or course of performance as provided in this Act. 
Unless the context clearly indicates otherwise, " lease
agreement" includes a sublease agreement. 

L) " Lease contract" means the total legal
obligation that results from the lease agreement as
affected by this Act and any other applicable rules of
law. Unless the context clearly indicates otherwise, 
lease contract" includes a sublease contract. 

m) " Leasehold interest" means the interest of the
lessor or the lessee under a lease contract. 

n) " Lessee" means a person who acquires the right
to possession and use of goods under a lease. Unless the
context clearly indicates otherwise, " lessee" includes a
sublessee. 

o) " Lessee - in ordinary course of business" means
a person who in good faith and without knowledge that

the lease to the person is in violation of the ownership
rights or security interest or leasehold interest of a
third party in the goods leases in ordinary course from
a person in the business of selling or leasing goods of
that kind but does not include a pawnbroker. 
Leasing" may be for cash or by exchange of other

property or on secured or unsecured credit and includes
receiving goods or documents of title under a
preexisting lease contract but does not include a
transfer in bulk or as security for or in total or partial
satisfaction of a money debt. 

p) " Lessor" means a person who transfers the right
to possession and use of goods under a lease. Unless the
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context clearly indicates otherwise, " lessor" includes a
sublessor. 

q) " Lessor' s residual interest" means the lessor' s
interest in the goods after expiration, termination or
cancellation of the lease contract. 

r) " Lien" means a charge against or interest in
goods to secure payment of a debt or performance of

an obligation, but lien' does not include a security
interest. 

s) " Lot" means a parcel or a single article that is

the subject matter of, a separate lease or delivery, 
whether or not it is sufficient to perform the lease
contract. 

t) " Merchant lessee" means a lessee that is a
merchant with respect to goods of the kind subject to
the lease. 

u) " Present value" means the amount as of a date
certain of one or , more sums payable in the future, 
discounted to the date certain. The discount is

determined by the interest rate specified by the parties
if the rate was not manifestly unreasonable at the time
the transaction was entered into; otherwise, the discount

is determined by a commercially reasonable rate that
takes into account the facts and circumstances of each
case at the time the transaction was entered into. 

v) " Purchase" includes taking by sale, lease, 
mortgage, security interest, pledge, gift or any other
voluntary transaction creating an interest in goods. 

w) " Sublease" means a lease of goods the right to

possession and use of which was acquired by the lessor
as a lessee under an existing lease. 

x) " Supplier" means a, person from whom a lessor
buys or leases goods to be leased under a finance lease. 

y) " Supply contract" means a contract under

which a lessor buys or leases goods to be leased. 

z) " Termination" occurs when either party
pursuant to a power created by agreement or law puts
an end to the lease contract otherwise than for default. 

2) Other definitions applying to this Act and the
sections in which they appear are- 

a) " Accessions" as defined in section 40 of this
Act. 

b) " Account" as defined in ORS 79. 1060. 

c) " Between merchants" as defined in ORS 72 1040. 

d) " Buyer" as defined in ORS 72. 1030. 

e) " Chattel paper" as defined in ORS 791050. 

f) " Construction mortgage" as defined in section
39 of this Act. 

g) " Consumer goods' as defined in ORS 79. 1090. 
h) " Document" as defined in ORS 79.1050. 

i) " Encumbrance" as defined in section 39 °of this
Act. 

j) " Entrusting" as defined in ORS 72.4030. 
k) " Fixture filing" as defined in section 39 of this

Act. 

L) " Fixtures" as defined in section 39 of this Act. 

m) " General intangibles" as defined in ORS
79. 1060. 

n) " Good faith' as defined in ORS 72. 1030. 

o) " Instrument" as defined in ORS 79. 1050. 

p) " Merchant" as defined in ORS 72. 1040. 
q) " Mortgage" as defined in ORS 79. 1050. 

r) " Purchase money lease° as defined in section 39
of this Act. 

s) " Pursuant to commitment" as defined in ORS
79. 1050. 

t) "Receipt" as defined in ORS 72. 1030. 

u) " Sale" as defined in ORS 72. 1060. 

v) " Sale on approval" as defined in ORS 72.3260. 

w) " Sale or return" as defined in ORS 72.3260. 

x) " Seller" as defined in ORS 72. 1030. 

3) In addition, ORS chapter 71 contains general
definitions and principles of construction and

interpretation applicable throughout this Act. 11989
c.676 § 3) 

Sec. 4. Leases subject to other statutes. ( 1) A lease, 
although subject to this Act, is also su sect to any
applicable. 

a) Statute of the United States; 

b) Certificate of title statute of this state; 

c) Certificate of title statute of another

jurisdiction; or

d) Consumer protection statute of this state. 

2) In case of conflict between the provisions of this
Act, other than sections 5, 34 and 35 of this Act, and
any statute referred to in subsection ( 1) of this section, 
the provisions of that statute control

3) Failure to comply with any applicable statute
has only the effect specified therein. 11989 c. 676 § 41

Sec. 5. Territorial aeplication of act to goods
covered b certi icate o title. Subject to a provisions

OT sections and 35 of is Act, with respect to goods

covered by a certificate of title issued under a statute
of this state or of another jurisdiction, compliance and
the effect of compliance or noncompliance with a

certificate of title statute are governed by the law, 
including the conflict of laws rules, of the jurisdiction
issuing the certificate until the earlier of: 

1) Surrender of the certificate; or

2) Four months after the goods are removed from
that jurisdiction and thereafter until a new certificate
of title is issued by another jurisdiction. 11989 c.676 § 51

Sec. 6. Limitation on power of parties to consumer
lease to choose applicable aw and judici-ar-Fo—rum--.—M
If the law chosen by the parties to a consumer lease is
that of a jurisdiction other than a jurisdiction in which
the lessee or lessor resides at the time the lease
agreement becomes enforceable or within 30 days
thereafter or in which the goods are to be used, the
choice is not enforceable. 

2) If the judicial forum chosen by the parties to a
consumer lease is a forum that would not otherwise
have jurisdiction over the lessee, the choice is not
enforceable 11989 c.676 § 61

Sec. 7. Waiver or renunciation of claim or right
after default. ny claim or rig t arising out or an
a-Tlege default or breach of warranty may be
discharged in whole or in part without consideration
by a written waiver or renunciation signed and
delivered by the aggrieved party. 11989 c.676 § 71

Sec. 8. Unconscionabilit . ( 1) If the court as a

matter of law ins a ease contract or any clause of a
lease contract to have been unconscionable at the time
it was made the court may refuse to enforce the lease
contract, or it, may enforce the remainder of the lease
contract without the unconscionable clause, or it may
so limit the application of any unconscionable clause
as to avoid any unconscionable result. 

2) When it is claimed or appears to the court that

the lease contract or any clause thereof may be
unconscionable, the parties shall be afforded a

reasonable opportunity to present evidence as to its
commercial setting, purpose and effect to aid the court
in making the determination. 11989 c.676 § 81

Sec. 9. Option to accelerate at will. A term

providing that one party or the party' s successor in
interest may accelerate payment or performance or
require collateral or additional collateral " at will" or
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when the party purports to be insecure" or in words
of similar import must be construed to mean that the

party has power to do so only if the party in good faith
believes that the prospect of payment or performance is
impaired. 11989 c.676 § 91

Formation and Construction of Lease
Contract) 

Sec. 10. Statute of frauds. ( 1) A lease contract is

not enforceable by way of action or defense unless: 

a) The total payments to be made under the lease
contract, excluding payments for options to renew or
buy, are less than S1, 000; or

b) ' There is a writing, signed by the party against
whom enforcement is sought or by that party' s
authorized agent, sufficient to indicate that a lease
contract has been made between the parties and to
describe the goods leased and the lease term. 

2)' Any description of leased goods or of the lease
term is sufficient and satisfies paragraph ( b) of

subsection ( 1) of this section, whether or not it is
specific, if it reasonably identifies what is described. 

3) A writing is not insufficient because it omits or
incorrectly states a term agreed upon, but the lease
contract is not enforceable under paragraph ( b) of
subsection ( 1) of this section beyond the lease term and

the quantity of goods shown in the writing. 

4) A lease contract that does not satisfy the
requirements of subsection ( I) of this section, but which
is valid in other respects, is enforceable. 

a) If the goods are to be specially manufactured
or obtained for the lessee and are not suitable for lease
or sale to others in the ordinary course of the lessor' s
business, and the lessor, before notice of repudiation is
received and under circumstances that reasonably
indicate that the goods are for the lessee, has made
either a substantial beginning of their manufacture or
commitments for their procurement; 

b) If the party against whom enforcement is sought
admits in that party' s pleading, testimony or otherwise
in court that a lease contract was made, but the lease
contract is not enforceable under this provision beyond

the quantity of goods admitted, or

c) With respect to goods that have been received
ind accepted by the lessee. 

5) The lease term under a lease contract referred
to in subsection ( 4) of this section is: 

a) If there is a writing signed by the party against
whom enforcement is sought or by that party' s
authorized agent specifying the lease term, the term so
specified; 

b) If the party against whom enforcement is sou &ht
admits in that party' s pleading, testimony or otherwise
in court a lease term, the term so admitted; or

c) A reasonable lease term. 11989 c. 676 § 101
Sec. 11. Final written expression: Parol or

extrinsic evidence. erms with respect to which the

con irmatory memoranda of the parties agree or which
are otherwise set forth in a writing intended by the
parties as a final expression of their agreement with
respect to such terms as are included therein may not
be contradicted by evidence of any prior agreement or
of a contemporaneous oral agreement but may be
explained or supplemented: 

1) By course of dealing or usage of trade or by
course of performance; and

2) By evidence of consistent additional terms
unless the court finds the writing to have been intended
also as a complete and exclusive statement of the terms

of the agreement. 11989 c. 676 § 111

72. 8200

Sec. 12. Seals inoperative The affixing of a seal
to a writing evidencing a lease contract or an offer to
enter into a lease contract does not render the writing
a sealed instrument and the law with respect to sealed

instruments does not apply to the lease contract or
offer. 11989 c676 § 121

Sec. 13. Formation in general. ( 1) A lease contract
may be ma a in any manner sufficient to show
agreement, including conduct by both parties which
recognizes the existence of a lease contract. 

2) An agreement sufficient to constitute a lease

contract may be found although the moment of its
making is undetermined. 

3) Although one or more terms are left open, a
lease contract does not fail for indefiniteness if the
parties have intended to make a lease contract and

there is a reasonably certain basis for giving an
appropriate remedy 11989 c676 § 131

Sec. 14. Firm offers An offer by a merchant to
lease goods to ori'romanother person in a signed

writing that by its terms gives assurance it will be held
open is not revocable, for lack of consideration, during
the time stated or, if no time is stated, for a reasonable
time, but in no event may the period of irrevocability
exceed three months. Any such term of assurance on a
form supplied by the offeree must be separately signed
by the offeror. [ 1989 c.676 § 141

Sec. 15. Offer and acce lance in formation of lease
contract. ( 1) Unless of erwise unaminguously in icate
y- [ eTanguage or circumstances, an offer to make a

lease contract must be construed as inviting acceptance
in any manner and by any medium reasonable in the
circumstances. 

2) If the be nning of a requested performance is
a reasonable mode of acceptance, an offeror who is not
notified of acceptance within a reasonable time may
treat the offer as having lapsed before acceptance. 11989
c. 676 § 151

Sec. 16. Course of erformance or practical

construction. ( 1) a ease contract invo ves repeated

occasions for performance by either party with
knowledge of the nature of the performance and
opportunity for objection to it by the other, any course
of performance accepted or acquiesced in without

objection is relevant to determine the meaning of the
lease agreement. 

2) The express terms of a lease agreement and any
course of performance, as well as any course of dealing
and usage of trade, must be construed whenever
reasonable as consistent with each other; but if that
construction is unreasonable, express terms control
course of performance, course of performance controls

both course of dealing and usage of trade, and course
of dealing controls usage of trade. 

3) Subject to the provisions of section 17 of this
Act on modification and waiver, course of performance

is relevant to show a waiver or modification of any
term inconsistent with the course of performance. 11989
c.676 § 161

Sec. 17. Modification rescission and waiver. ( 1) 

An agreement mo i ying a lease contract needs no
consideration to be binding. 

2) A signed lease agreement that excludes

modification or rescission except by a signed writing
may not be otherwise modified or rescinded, but, except
as between merchants, such a requirement on a form

supplied by a merchant must be separately signed by
the other party. 

3) Although an attempt at modification or

rescission does not satisfy the requirements of
subsection ( 2) of this section, it may operate as a
waiver. 

4) A party who has made a waiver affecting an
executory portion of a lease contract may retract the

8 -41



72.8200 COMMERCIAL TRANSACTIONS

waiver by reasonable notification received by the other
party that strict performance will be required of any
term waived, unless the retraction would be unjust in
view of a material change of position in reliance on the
waiver 11989 c.676 § 171. 

Sec. 18. Lessee under finance lease as beneficiary
of supply contract. The ene t of the supplier' s

promises tote lessor under the supply contract and of
all warranties, whether express or implied, under the

supply contract, extends to the lessee to the extent of
the lessee' s leasehold interest under a finance lease

related to the supply contract, but subject to the terms
of the supply contract and all of the supplier' s defenses
or claims arising therefrom

2) The extension of the benefit of the supplier' s
promises and warranties to the lessee under subsection

1) of this section does not: 

a) \ Modify the rights and obligations of the pasties
to the supply contract, whether arising therefrom or
otherwise, or

b) Impose any duty or liability under the supply
contract on the lessee. 

3) Any modification or rescission of the supply
contract by the supplier and the lessor is effective
against the lessee unless, prior to the modification or
rescission, the supplier has received notice that the
lessee has entered into a finance lease related to the

supply contract. If the supply contract is modified or
rescinded after the lessee enters the finance lease, the
lessee has a cause of action against the lessor, and
against the supplier if the supplier has notice of the

lessee' s entering the finance lease when the supply
contract is modified or rescinded. The lessee' s recovery
from such action shall put the lessee in as good a
position as if the modification or rescission had not
occurred. 11989 c.676 § 181

Sec. 19. Ex Less warranties ( 1) Express warranties

by the lessor are create as follows: 
a) Any affirmation of fact or promise made by the

lessor to the lessee which relates to the goods and
becomes part of the basis of the bargain creates an

express warranty that the goods will conform to the
affirmation or promise. 

b) Any description of the goods which is made part
of the basis of the bargain creates an express warranty
that the goods will conform to the description' 

c) Any sample or model that is made part of the
basis of the bargain creates an express warranty that
the whole of the goods will conform to the sample or
model. 

2) It is not necessary to the creation of an express
warranty that the lessor use formal words, such as
warrant" or " guarantee," or that the lessor have a

specific intention to make a warranty, but an

affirmation merely of the value of the goods or a
statement purporting to be merely the lessor' s opinion
or commendation of the goods does not create a

warranty. 11989 c676 § 191
Sec. 20. Warra esnti a ainst interference and

a ainst infrin ement essees obligation ai aon asps[ 

intripement-t. 1 ere is in a ease contract a warranty
tati for tie lease term no person holds a claim to or
interest in the goods that arose from an act or omission

of the lessor, other than a claim by way of infringement
oi' the like, which will interfere with the lessee' s
enjoyment of its leasehold interest. 

2) Except in a finance lease there is in a lease
contract by a lessor who is a merchant regularly
dealing in goods of the kind a warranty that the goods
are delivered free of the rightful claim of any person
by way of infringement or the like. 

3) A lessee who furnishes specifications to a lessor
or a supplier shall hold the lessor and the supplier

harmless against any claim by way of infringement or

the like that arises out of compliance with the
specifications. 11989 c. 676 § 201

Sec. 21. Implied warranty of merchantability. ( 1) 

Except in a finance lease, a, warranty that the goods
will be merchantable is implied in a lease contract if the
lessor is a merchant with respect to goods of that kind. 

2) Goods to be merchantable must at. least: 

a) Pass without objection in the trade under the
description in the lease agreement; 

b) In the case of fungible goods, be of fair average
quality within the description, 

c) Be fit for the ordinary purposes for which goods
of that type are used; 

d) Run, within the variation permitted by the lease
agreement, of even kind, quality and quantity within
each unit and among all units involved; 

e) Be adequately contained, packaged and labeled

as the lease agreement may require; ant

f) Conform to any promises or affirmations of fact
made on the container or label. 

3) Other implied warranties may arise from course
of dealing or usage of trade. 11989 c. 676 § 211

See. 22. Implied warranty of fitness for particular
ur ose. Exceptpt ince lease, if t e essoi - r at the

time the lease contract is made has reason to know of
any particular purpose for which the goods are required
and that the lessee is relying on the lessor' s skill or
judgment to select or furnish suitable goods, there is in
the lease contract an implied warranty that the goods
will be fit for that purpose. 11989 c.676 § 221

Sec. 23. Exclusion or modification of warranties. 
1) Words or conduct relevant tote creation of an

express warranty and words or conduct tending to
negate or limit a warranty must be construed wherever
reasonable as consistent with each other; but, subject
to the provisions of section 11 of this Act on parol or
extrinsic evidence, negation or limitation is inoperative
to the extent that the construction is unreasonable. 

2) Subject to subsection ( 3) of this section, to
exclude or modify the implied warranty of

merchantability or any part of t, the language must
mention " merchantability," be by a writing and be
conspicuous. Subject to subsection ( 3) of this section, to
exclude or modify any implied warranty of fitness the
exclusion must be by a writing and be conspicuous. 
Language to exclude all implied warranties of fitness is
sufficient if it is in writing, is conspicuous and states, 
for example, ' There is no warranty that the goods will
be fit for a particular purpose." 

3) Notwithstanding subsection ( 2) of this section, 
but subject to subsection ( 4) of this section: 

a) Unless the circumstances indicate otherwise, all

implied warranties are excluded by the expressions " as
is," or " with all faults," or by other language that in
common understanding calls the lessee' s attention to the
exclusion of warranties and makes plain that there is

no implied warranty, if in writing and conspicuous, 
b) If the lessee before entering into the lease

contract has examined the goods or the sample or model
as fully as desired or has refused to examine the goods, 
there is no implied warranty with regard to defects that
an examination ought in the circumstances to have
revealed; and

c) An implied warranty may also be excluded or
modified by course of dealing, course of performance or
usage of trade. 

4) To exclude or modify a warranty against
interference or against infringement as provided in
section 20 of this Act or any part of it, the language
must be specific, be by a writing; and be conspicuous, 
unless the circumstances, including course of

performance, course of dealing or usage of trade, give
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the lessee reason to know that the goods are being
leased subject to a claim or interest of any person. 
11989 c676 §231

Sec. 24. Cumulation and conflict of warranties
ex ress or im ie Warranties, whether express or

mp ie , must a construed as consistent with each other
and as cumulative, but if that construction is
unreasonable, the intention of the parties determines

which warranty is dominant. In ascertaining that
intention, the following rules apply: 

1) Exact or technical specifications displace an
inconsistent sample or model or general language of
description. 

2) A sample from an existing bulk displaces
inconsistent general language of description. 

3) Express warranties displace inconsistent implied

warranties other than an implied warranty of fitness for
a particular purpose. 11989 c 676 § 241

Sec. 25. Third-party beneficiaries of ex ress and
im lied warranties. warranty to or or t e benefit of
W essee un er this Act, whether express or implied, 
extends to any natural person who is in the family or
household of the lessee or who is a guest in the lessee' s

home if it is reasonable to expect that such person may
use, consume or be affected by the goods and who is
injured in person by breach of the warranty. This
section does not displace principles of law and equity
that extend a warranty to or for the benefit of a lessee
to other persons. The operation of this section may not
be excluded, modified or limited, but an exclusion, 

modification or limitation of the warranty, including
any with respect to rights and remedies, effective
against the lessee is also effective against any
beneficiary designated under this section. 11989 c.676

251

Sec. 26. Identification. Identification of goods as

goods to whit a ease contract refers may be made at
any time and in any manner explicitly agreed to by the
parties. In the absence of explicit agreement, 

identification occurs: 

1) When the lease contract is made if the lease

contract is for a lease of goods that are existing and
identified; 

2) When the goods are shipped, marked or

otherwise designated by the lessor as goods to which
the lease contract refers, if the lease contract is for a

lease of goods that are not existing and identified; or

3) When the young are conceived, if the lease
contract is for a lease of unborn young of animals. 
11989 c.676 § 261

Sec. 27. Insurance and roceeds. ( 1) A lessee

obtains an insurable interest w en existing goods are
identified to the lease contract even though the goods

identified are nonconforming and the lessee has an
option to reject them. 

2) If a lessee has an insurable interest only by
reason of the lessor' s identification of the goods, the

lessor, until default or insolvency or notification to the
lessee that identification is final, may substitute other
goods for those identified. 

3) Notwithstanding a lessee' s insurable interest
under subsections ( 1) and ( 2) of this section, the lessor

retains an insurable interest until an option to buy has
been exercised by the lessee and risk of loss has passed
to the lessee. 

4) Nothing in this section impairs any insurable
interest recognized under any other statute or rule of
I aw. 

5) The parties by agreement may determine that
one or more parties have an obligation to obtain and

72. 8200

pay for insurance covering the goods and by agreement
may determine the beneficiary of the proceeds of the
insurance. 11989 c. 676 § 271

See. 28. Risk of loss. ( 1) Except in the case of a
finance lease, ris o oss is retained by the lessor and
does not pass to the lessee. In the case of a finance
lease, risk of loss passes to the lessee. 

2) Subject to the provisions of section 29 of this
Act on the effect of default on risk of loss, if risk of loss
is to pass to the lessee and the time of passage is not

stated, the following rules apply: 
a) If the lease contract requires or authorizes the

goods to be shipped by carrier, and it does not require
delivery at a particular destination, the risk of loss
passes to the lessee when the goods are duly delivered
to the carrier, but if it does require delivery at a
particular destination and the goods are there duly
tendered while in the possession of the carrier, the risk

of loss passes to the lessee when the goods are there

duly so tendered as to enable the lessee to take delivery. 

b) If the goods are held by a bailee to be delivered
without being moved, the risk of loss passes to the
lessee on acknowledgment by the bailee of the lessee's
right to possession of the goods. 

c) In any case not described in paragraph ( a) or
b) of this subsection, the risk of loss passes to the

lessee on the lessee' s receipt of the goods if the lessor, 
or, in the case of a finance lease, the supplier, is a
merchant, otherwise the risk passes to the lessee on

tender of delivery. 11989 c.676 § 281

See. 29. Effect of default on risk of loss. ( 1) Where
risk of loss is to pass to the lessee and the time of
passage is not stated: 

a) If a tender or delivery of goods so fails to
conform to the lease contract as to give a right of
rejection, the risk of their loss remains with the lessor
or, in the case of a finance lease, the supplier, until
cure or acceptance. 

b) If the lessee rightfully revokes acceptance, the
lessee, to the extent of any deficiency in the lessee' s
effective insurance coverage, may treat the risk of loss
as having remained with the lessor from the beginning. 

2) Whether or not risk of loss is to pass to the

lessee, if the lessee as to conforming goods already
identified to a lease contract repudiates or is otherwise
in default under the lease contract, the lessor, or, in the
case of a finance lease, the supplier, to the extent of any
deficiency in the lessor' s or supplier' s effective
insurance coverage may treat the risk of loss as resting
on the lessee for a commercially reasonable time. 11989
c.676 § 291

See. 30. Casualty to identified goods. If a lease
contract requires goods identified when the , lease

contract is made, and the goods suffer casualty without
fault of the lessee, the lessor or the supplier before

delivery, or the goods suffer casualty before risk of loss
passes to the lessee pursuant to the lease agreement or
section 28 of this Act, then: 

1) If the loss is total, the lease contract is avoided; 
and

2) If the loss is partial or the goods have so
deteriorated as to no longer conform to the lease

contract, the lessee may nevertheless demand inspection
and at the lessee's option either treat the lease contract
as avoided or, except in a finance lease, accept the
goods with due allowance from the rent payable for the
balance of the lease term for the deterioration or the

deficiency in quantity but without further right against
the lessor. 11989 c.676 § 301
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Effect of Lease Contract) 

Sec. 31. Enforceabilitx of lease contract. Except
as otherwise provided in this Act, a lease contract is

effective and enforceable according to its terms between
the parties, against purchasers of the goods and against

creditors of the parties. 11989 c.676 § 311

Sec. 32. Title to and possession of goods. Except
as otherwise p-r—ov-ida in this Act, each provision of this
Act applies whether the lessor or a third party has title
to the goods, and whether the lessor, the lessee or a

third party has possession of the goods, notwithstanding
any statute or rule of law that possession or the
absence of possession is fraudulent 11989 c.676 § 321

Sec. 33. Alienability of art ' s interest under lease
contract or o essor s rest ua interest in goods; 

delegation o er ormance asst nment o ri ls. 1 nv

interest o a party under a ease contract and the
lessor' s residual interest in the goods may be
transferred unless- 

a) The transfer is voluntary and the lease contract
prohibits the transfer, or

b) Except as provided in paragraph ( b) or ( c) of
subsection ( 3) of this section, the transfer materially
changes the duty of or materially increases the burden
or risk imposed on the other party to the lease contract, 
and within a reasonable time after notice of the transfer

the other party demands that the transferee comply with
subsection ( 2) bf this section and the transferee fails to
comply. 

2) Within a reasonable time after demand pursuant
to paragraph ( b) of subsection ( 1) of this section, the
transferee shall: 

a) Cure or provide adequate assurance that the
transferee will promptly cure any default other than one
arising from the transfer; 

b) Compensate or provide adequate assurance that
the transferee will promptly compensate the other party
to the lease contract and any other person holding an
interest in the lease contract, except the party whose
interest is being transferred, for any loss to that party
resulting from the transfer; 

c) Provide adequate assurance of future due
performance under the lease contract; and

d) Assume the lease contract. 

3)( a) Demand pursuant to paragraph ( b) of

subsection ( 1) of this section is without prejudice to the

other party' s rights against the transferee and the party
whose interest is transferred. 

b) Paragraph ( b) of subsection ( 1) of this section

shall not apply to: 

A) The creation of a security interest in the
interest of the lessor under the lease contact or in the
lessor' s residual interest in the goods; or

B) The exercise of rights as a secured party
pursuant to the security interest other than a transfer
of the interest of the lessor under the lease contract or
the lessor' s residual interest in the goods pursuant to
ORS 79. 5040 or 79.5050. 

c) Paragraph ( b) of subsection ( 1) of this section
shall not affect the validity of a provision in a lease
contract obligating the lessee to keep the lessee' s
interest in the lease contract or goods free from liens
or encumbrances. 

4) An assignment of " the lease" or of " all my
rights under the lease" or an assignment in similar
general terms is a transfer of rights, and unless the
language or the circumstances, as in an assignment for

security, indicate the contrary, the assignment is a
delegation of duties by the assignor to the assignee and
acceptance by the assignee constitutes a promise by the
assignee to perform those duties. This promise is

enforceable by either the assignor or the other party to
the lease contract. 

5) Unless otherwise agreed by the lessor and the
lessee, no delegation of performance relieves the
assignor as against the other party of any duty to
perform or any liability for default. 

6) A right to damages for default with respect to

the whole lease contract or a right arising out of the
assignor' s due performance of the assignor's entire
obligation can be assigned despite agreement otherwise. 

7) To prohibit the transfer of an interest of a party
under a lease contract, the language of prohibition must

be specific, by a writing, and conspicuous 11989 c.676
331

Sec. 34. Subse gent lease of oods bi lessor ( 1) 

Subject to the provisions o section o t is Act, a

subsequent lessee from a lessor of goods under ail

existing lease contract obtains, to the extent of the
leasehold interest transferred, the leasehold interest in
the goods that the lessor had or had power to transfer, 
and except as provided in subsection ( 2) of this section
and subsection ( 4) of section 74 of this Act, takes

subject to the existing lease contract. A lessor with
voidable title has power to transfer a good leasehold
interest to a good faith subsequent lessee for value, but

only to the extent set forth in the preceding sentence. 
When goods have been delivered under a transaction
of purchase the lessor has that power even though: 

a) The, lessor' s transferor was, deceived as to the

identity of the lessor; 

b) The delivery was in exchange for a check which
is later dishonored; 

c) It was agreed that the transaction was to be a
cash sale "; or

d) The delivery was procured through fraud
punishable as larcenous under the criminal law. 

2) A subsequent lessee in the ordinary course of
business from a lessor who is a merchant dealing in
goods of that kind to whom the goods were entrusted
by the existing lessee before the interest of the
subsequent lessee became enforceable against the lessor
obtains, to the extent of the leasehold interest

transferred, all of the lessor' s and the existing lessee' s
rights to the goods, and takes free of the existing lease
contract. 

3) A subsequent lessee from the lessor of goods
that are subject to an existing lease contract and are
covered by a certificate of title issued under a statute
of this state or of another jurisdiction takes no greater

rights than those provided both by this section and by
the certificate of title statute. 11989 c. 676 § 341

Sec. 35. Sale or sublease of oods by lessee. ( 1) 
Subject to the provisions o section o t is ct, a

buyer or sublessee from the lessee of goods under an

existing lease contract obtains, to the extent of the
interest transferred, the leasehold interest in the goods
that the lessee had or had power to transfer, and except
as provided in subsection ( 2) of this section and
subsection ( 4) of section 58 of this Act, takes subject to

the existing lease contract. A lessee with a voidable
leasehold interest has power to transfer a good
leasehold interest to a good faith buyer for value or a

good faith sublessee for value, but only to the extent
set forth in the preceding sentence. When goods have
been delivered under a transaction of lease the lessee
has that power even though: 

a) The lessor was deceived as to the identity of the
lessee; 

b) The delivery was in exchange for a check which
is later dishonored; or

c) The delivery was procured through fraud
punishable as larcenous under the criminal law. ' 
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2) A buyer in the ordinary course of business or
a sublessee in the ordinary course of business from a
lessee who is a merchant dealing in goods of that kind
to whom the goods were entrusted by the lessor obtains, 
to the extent of the interest transferred, all of the
lessor' s and lessee' s rights to the goods, and takes free
of the existing lease contract. 

3) A buyer or sublessee from the lessee of goods
that are subject to an existing lease contract and are
covered by a certificate of title issued under a statute
of this state or of another jurisdiction takes no greater
rights than those provided both by this section and by
the certificate of title statute. 11989 c.676 § 351

Sec. 36. Priorit of certain liens arising b
o eration of law. a person in t e or inary course o
t e persons business furnishes services or materials
with respect to goods subject to a lease contract, a lien
upon those goods in the possession of that person given
by statute or rule of law for those materials or services
takes priority over any interest of the lessor or lessee
under the lease contract or this Act unless the lien is
created by statute and the statute provides otherwise
or unless the lien is created by rule of law and the rule
of law provides otherwise. 11989 c 676 § 361

Sec. 37. Priority of liens arisin b attachment or
lev on security interests in an of er c aims to Siro s. 

Except as otherwise provided in section 36 ; t this
Act, a creditor of a lessee takes subject to the lease
contract. 

2) Except as otherwise provided in subsections ( 3) 
and ( 4) of this section and in sections 36 and 38 of this
Act, a creditor of a lessor takes subject to the lease
contract: 

a) Unless the creditor holds a lien that attached
to the goods before the lease contract became
enforceable; or

b) Unless the creditor holds a security interest in
the goods that under ORS chapter 79 would have
priority over any other security interest in the goods
perfected by a filing covering the goods and made at the
time the lease contract became enforceable, whether or
not any other security interest existed. 

3) A lessee in the ordinary course of business
takes the leasehold interest free of a security interest
in the goods created by the lessor even though the
security interest is perfected and the lessee knows of its
existence. 

4) A lessee other than a lessee in the ordinary
course of business takes the leasehold interest free of
a security interest to the extent that it secures future
advances made after the secured party acquires
knowledge of the lease or more than 45 days after the
lease contract becomes enforceable, whichever occurs
first, unless the future advances are made pursuant to
a commitment entered into without knowledge of the
lease and before the expiration of the 45 -day period. 
11989 c.676 § 371

Sec. 3f1. S ecial rights of creditors. ( 1) A creditor
of a lessor in possession of goods subject to a lease
contract may treat the lease contract as void if as
against the creditor retention of possession by the
lessor is fraudulent under any statute or rule of law, 
but retention of possession in good faith and current
course of trade by the lessor for a commercially
reasonable time after the lease contract becomes
enforceable is not fraudulent. 

2) Nothing in this Act impairs the rights of
creditors of a lessor if the lease contract: 

a) Becomes enforceable, not in current course of
trade but in satisfaction of or as security for a
preexisting claim for money, security or the like; and

b) Is made under circumstances which under any
statute or rule of law apart from this Act would
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constitute the transaction a fraudulent transfer or
voidable preference. 

3) A creditor of a seller may treat a sale or an
identification of goods to a contract for sale as void if

as against the creditor retention of possession by the
seller is fraudulent under any statute or rule of law, but
retention of possession of the goods pursuant to a lease

contract entered into by the seller as lessee and the
buyer as lessor in connection with the sale or
identification of the goods is not fraudulent if the buyer
bought for value and in good faith 11989 c. 676 § 381

Sec. 39. Lessor' s and lessee' s rights when goods
become fixtures. 1 As use Fn-t -is section: 

a) Goods are " fixtures" when they become so
related to particular real estate that an interest in them
arises under real estate law; 

b) A " fixture filing" is the filing, in the office
where a mortgage on the real estate would be filed or

recorded, of a financing statement concerning goods
that are or are to become fixtures and conforming to
the requirements of ORS 79. 4020 ( 5), 

c) A lease is a " purchase money lease" unless the
lessee has possession or use of the goods or the right
to possession or use of the goods before the lease
agreement is enforceable; 

d) A mortgage is a " construction mortgage' to the
extent it secures an obligation incurred for the

construction of an improvement on land including the
acquisition cost of the land, if the recorded writing so
indicates; and

e) " Encumbrance" includes real estate mortgages
and other liens on real estate and all other rights in

real estate that are not ownership interests. 

2) Under this Act a lease may be of goods that are
fixtures or may continue in goods that become fixtures, 
but no lease exists under this Act of ordinary building
materials incorporated into an improvement on land. 

3) This Act does not prevent creation of a lease
of fixtures pursuant to real estate law. 

4) The perfected interest of a lessor of fixtures has

priority over a conflicting interest of an encumbrancer
or owner of the real estate if: 

a) The lease is a purchase money lease, the
conflicting interest of the encumbrancer or owner arises
before the goods become fixtures, the interest of the

lessor is perfected by a fixture filing before the goods
become fixtures or within 10 days thereafter, and the
lessee has an interest of record in the real estate or is
in possession of the real estate; or

b) The interest of the lessor is perfected by a
fixture filing before the interest of the encumbrancer or
owner is of record, the lessor' s interest has priority over
any conflicting interest of a predecessor in title of the
encumbrancer or owner, and the lessee has an interest
of record in the real estate or is in possession of the
real estate. 

5) The interest of a lessor of fixtures, whether or
not perfected, has priority over the conflicting interest
of an encumbrancer or owner of the real estate if. 

a) The fixtures are readily removable factory or
office machines, readily removable equipment that is not
primarily used or leased for use in the operation of the
real estate, or readily removable replacements of
domestic appliances that are goods subject to a
consumer lease, and before the goods become fixtures
the lease contract is enforceable; 

b) The conflicting interest is a lien on the real
estate obtained by legal or equitable proceedings after
the lease contract is enforceable; 

c) The encumbrancer or .owner has consented in

writing to the lease or has disclaimed an interest in the
goods as fixtures; or
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d) The lessee has a right to remove the goods as
against the encumbrancer or owner. If the lessee' s right
to remove terminates, the priority of the interest of the
lessor continues for a reasonable time. 

6) Notwithstanding paragraph ( a) of subsection ( 4) 
of this section but otherwise subject to subsections ( 4) 
and ( 5) of this section, the interest of a lessor of fixtures
is subordinate to the conflicting interest of an
encumbrancer of the real estate under a construction

mortgage recorded before the goods become fixtures if
the goods become fixtures before the completion of the
construction. To the extent given to refinance a

construction mortgage, the conflicting interest of an
encumbrancer of the real estate under a mortgage has
this priority to the same extent as the encumbrancer of
the real estate under the construction mortgage

7) In cases not within subsections ( 1) to ( 6) of this

section, priority between the interest of a lessor of
Fixtures and the conflicting interest of an encumbrancer
or owner of the real estate who is not the lessee is

determined by the priority rules governing conflicting
interests in real estate. 

8) If the interest of a lessor has priority over all
conflicting interests of all owners and encumbrancers
of the real estate, the lessor or the lessee may on
default, expiration, termination or cancellation of the

lease agreement by the other party, but subject to the
provisions of the lease agreement and this Act, or if
necessary to enforce the lessor' s or lessee' s other rights
and remedies under this Act; remove the goods from the

real estate, free and clear of all conflicting interests of
all owners and encumbrancers of the real estate, but the

lessor or lessee must reimburse any encumbrancer or
owner of the real estate who is not the lessee and who
has not otherwise agreed for the cost of repair of any
physical injury, but not for any diminution in value of
the real estate caused by the absence of the goods
removed or by any necessity of replacing them. A
person entitled to reimbursement may refuse permission
to remove until the party seeking removal gives
adequate security for the performance of this obligation. 

9) Even though the lease agreement does not

create a security interest, the interest of a lessor of
fixtures is perfected by filing a financing statement as
a fixture filing for leased goods that are or are to
become fixtures in accordance with the relevant
provisions of ORS chapter 79. 11989 c. 676 § 391

Sec. 40. Lessor' s and lessee' s ri hts when goods
become accessions. 1 Goods are accessions when

they are installed Tn or affixed to other goods. 
2) The interest of a lessor or a lessee under a lease

contract entered into before the goods became
accessions is superior to all interests in the whole
except as stated in subsection ( 4) of this section. 

3) The interest of a lessor or a lessee under a lease
contract entered into at the time or after the goods
became accessions is superior to all subsequently
acquired interests in the whole except as stated in
subsection ( 4) of this section but is subordinate to

interests in the whole existing at the time the lease
contract was made unless the holders of such interests

in the whole have in writing consented to the lease or
disclaimed an interest in the goods as part of the whole. 

4) The interest of a lessor or a lessee under a lease
contract described in subsection ( 2) or ( 3) of this section
is subordinate to the interest of: 

a) A buyer in the ordinary course of business or
a lessee in the ordinary course of business of any
interest in the whole acquired after the goods became
accessions; or

b) A creditor with a security interest in the whole
perfected before the lease contract was made to the
extent that the creditor makes subsequent advances

without knowledge of the lease contract

5) When under subsections ( 2) or ( 3) and ( 4) of this
section, a lessor or a lessee- of accessions holds an
interest that is superior to all interests in the whole, the

lessor or the lessee may on default, expiration, 

termination or cancellation of the lease contract by the
other party but subject to the provisions of the lease
contract and this Act, or if necessary to enforce the
lessor' s or lessee's other rights and remedies under this
Act, remove the goods from' the whole, free and clear
of all interests in the whole, but the lessor or lessee
must reimburse any holder of an interest in the whole
who is not the lessee and who has not otherwise agreed

for the cost of repair of any physical injury but not for
any diminution in value of the whole caused by the
absence of the goods removed or by any necessity for
replacing them A person entitled to reimbursement may
refuse permission to remove until the party seeking
removal gives adequate security for the performance of
this obligation 11989 c676 § 401

Performance of Lease Contract: 
Repudiated, Substituted and Excused) 

Sec. 41. Insecurit Adequate , assurance of

erfor mance. ( 1) ease contract imposes an obligation

on each party that the other' s expectation of receiving
due performance will not be impaired. 

2) If reasonable grounds for insecurity arise with
respect to the performance of either party; the insecure
party may demand in writing adequate assurance of due
performance. Until the insecure party receives that
assurance, if commercially reasonable, the insecure
party may suspend any performance for which the
insecure party has not already received the agreed
return. 

3) A repudiation of the lease contract occurs if
assurance of due performance adequate under the
circumstances of the particular case is not provided to

the insecure party within a reasonable time, not to
exceed 30 days after receipt of a demand by the other
party

4) Between merchants, the reasonableness of

grounds for insecurity and the adequacy of any
assurance offered must be determined according to
commercial standards. 

5) Acceptance of any nonconforming delivery or
payment does not prejudice the aggrieved party' s right
to demand adequate assurance of future performance
11989 c. 676 § 411

Sec. 42. Anticipatory repudiation. If either party
repudiates a ease contract with respect to a

performance not yet due under the lease contract, the

loss of which performance will substantially impair the
value of the lease contract to the other, the aggrieved

party may: 

1) For a commercially reasonable time, await
retraction of repudiation and performance by the
repudiating party; 

2) Make demand pursuant to section 41 of this Act
and await assurance of future performance adequate
under the circumstances of the particular case; or

3) Resort to any right or remedy upon default
under the lease contract or this Act, even though the

aggrieved party has notified the repudiating party that
the aggrieved party would await the repudiating party' s
performance and assurance and has urged retraction. In

addition, whether or not the aggrieved party is pursuing
one of the foregoing remedies, the aggrieved party may
suspend performance or, if the aggrieved party is the
lessor, proceed in accordance with the provisions of

section 71 of this Act on the lessor' s right to identify
goods to the lease contract notwithstanding default or
to salvage unfinished goods. 11989 c.676 § 421

Sec. 43. Retraction of antics ato repudiation. ( 1) 

Until the repu eating party' s next performance is due, 
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the repudiating party can retract the repudiation unless, 
since the repudiation, the aggrieved party has canceled
the lease contract or materially changed the aggrieved
party' s position or otherwise indicated that the
aggrieved party considers the repudiation final. 

2) Retraction may be by any method that clearly
indicates to the aggrieved party that the repudiating
party intends to perform under the lease contract and
includes any assurance demanded under section 41 of
this Act

3) Retraction reinstates a repudiating party' s
rights under a lease contract with due excuse and
allowance to the aggrieved party for any delay
occasioned by the repudiation. 11989 c. 676 § 431

Sec. 44. Substituted erformance ( 1) If without
fault of the lessee, tie essor an the supplier, the

agreed berthing, loading or unloading facilities fail or
the agreed type of carrier becomes unavailable or the
agreed manner of delivery otherwise becomes
commercially impracticable, but a commercially
reasonable substitute is available, the substitute

performance must be tendered and accepted. 

42) If the agreed means or manner of payment fails
because of domestic or- foreign governmental regulation: 

a) The lessor may withhold or stop delivery or
cause the supplier to withhold or stop delivery unless
the lessee provides a means or manner of payment that
is commercially a substantial equivalent; and

b) If delivery has already been taken, payment by
the means or in the manner provided by the regulation
discharges the lessee's obligation unless the regulation
is discrinunatory, oppressive or predatory. 11989 c676

441

Sec. 45. Excused performance. Subject to section
44 of this Act on substituted performance, the following
rules apply: 

1) Delay in delivery or nondelivery in whole or in
part by a lessor or a supplier who complies with
subsections ( 2) and ( 3) of this section is not a default
under the lease contract if performance as agreed has
been made impracticable by the occurrence of a
contingency the nonoccurrence of which was a basic
assumption on which the lease contract was made or
by compliance in good faith with any applicable foreign
or domestic governmental regulation or order, whether
or not the regulation or order later proves to be invalid. 

2) if the causes mentioned in subsection ( 1) of this

section affect only part of the lessor' s or the supplier' s
capacity to perform, the lessor or supplier shall allocate
production and deliveries among the lessor' s or
supplier' s customers but at the lessor' s or supplier's
option may include regular customers not then under
contract for sale or lease as well as the lessor or
supplier's own requirements for further manufacture. 
The lessor or supplier may so allocate in any manner
that is fair and reasonable. 

3) The lessor seasonably shall notify the lessee and
in the case of a finance lease the supplier seasonably
shall notify the lessor and the lessee, if known, that
there will be delay or nondelivery and, if allocation is
required under subsection ( 2) of this section, of the

estimated quota thus made available for the lessee. 
11989 c. 676 § 451

Sec. 46. Procedure on excused erformance. ( 1) If
the lessee receives note ication o a material or

indefinite delay or an allocation justified under section
45 of this Act, the lessee may by written notification to
the lessor as to any goods involved, and with respect
to all of the goods if under an instalment lease contract

the value of the whole lease contract is substantially
impaired as provided under section 57 of this Act: 

a) Terminate the lease contract under section 52
of this Act; or
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b) Except in a finance lease, modify the lease
contract by accepting the available quota in

substitution, with due allowance from the rent payable

for the balance of the lease term for the deficiency but
without further right against the lessor. 

2) If, after receipt of a notification from the lessor

under section 45 of this Act, the lessee fails so to modify
the lease agreement within a reasonable time not

exceeding 30 days, the lease contract lapses with respect
to any deliveries affected. 11989 c.676 § 461

Sec. 47. Irrevocable romises. Finance leases. ( 1) 

In the case or a finance ease that is not a consumer
lease the lessee' s promises under the lease contract
become irrevocable and independent upon the lessee' s
acceptance of the goods

2) A promise that has become irrevocable and
independent under subsection ( l) of this section

a) Is effective and enforceable bet%%een the parties, 

and by or against third parties including assignees of
the parties, and

b) Is not subject to cancellation, termination, 
modification, repudiation, excuse or substitution

without the consent of the party to whom the promise
runs. 

3) This section shall not affect the validity under
any other law of a covenant in any lease contract
making the lessee' s promises irrevocable and

independent upon the lessee' s acceptance of the goods. 
11989 c.676 § 471

Default Generally) 
Sec. 48. Default: Procedure. ( 1) Whether the lessor

or the lessee is in default un er a lease contract is

determined by the lease agreement and this Act. 
2) If the lessor or the lessee is in default under the

lease contract, the party seeking enforcement has rights
and remedies as provided in this Act and, except as

limited by this Act, as provided in the lease agreement. 
3) If the lessor or the lessee is in default under the

lease contract, the party seeking enforcement may
reduce the party' s claim to judgment, or otherwise
enforce the lease contract by self -help or any available
judicial procedure or nonludicial procedure, including
administrative proceeding, arbitration, or the like, in
accordance with this Act. 

4) Except as otherwise provided in this Act or the
lease agreement, the rights and' remedies referred to in
subsections ( 2) and ( 3) of this section are cumulative. 

5) If the lease agreement covers both real property
and goods, the party seeking enforcement may proceed
under sections 48 to 78 of this Act as to the goods, or

under other applicable law as to both the real property
and the goods in accordance with the party' s rights and
remedies in respect of the real property, in which case
sections 48 to 78 of this Act do not apply. ( 1989 c. 676

48) 

Sec. 49. Notice after default. Except as otherwise
provided in this Act or the lease agreement, the lessor
or lessee in default under the lease contract is not
entitled to notice of default or notice of enforcement
from the other party to the lease agreement. 11989 c.676

491

Sec. 50. Modification or impairment of rights and
remedies. ( 1) Except as otherwise provided in this Act, 

t e ease agreement may include rights and remedies for
default in addition to or in substitution for those
provided in this Act and may limit or alter the measure
of damages recoverable under this Act. 

2) Resort to a remedy provided under this Act or
in the lease agreement is optional unless the remedy is
expressly agreed to be exclusive. If circumstances cause
an exclusive or limited remedy to fail of its essential
purpose, or provision for an exclusive remedy is
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unconscionable, remedy may be had as provided in this discharged but any right based on prior default or
Act. performance survives. 

3) Consequential damages may be liquidated under
section 51 of this Act, or may otherwise be limited, 
altered or excluded unless the limitation, alteration or
exclusion is unconscionable. Limitation of

consequential damages for injury to the person in the
case of consumer goods is prima facie unconscionable
but limitation of damages where the loss is commercial
is not. 

4) Rights and remedies on default by the lessor or
the lessee with respect to any obligation or promise
collateral or ancillary to the lease contract are not
impaired by this Act ( 1989 c. 676 § 501

Sec. 51. Liquidation of damages ( 1) Damages

payable by either party for eau t, or any other act or
omission, including indemnity for loss or diminution of
anticipated tax benefits or loss or damage to the lessor' s

residual interest, may be liquidated in the lease
agreement but only at an amount or by a formula that
is reasonable in light of the then anticipated harm

caused by the default or other act or omission. A
provision in the lease agreement which states that
damages in the event of the lessee' s default and the
lessor' s sale of the goods include, in addition to costs
payable to third parties, any past due amounts plus the
sum of the present value of future rentals, the lessor' s

costs of enforcing the lease, the lessor' s reasonably
predictable residual at expiration, reasonable

compensation for any loss of tax benefits, or an
equivalent amount, and any other damages suffered or
to be suffered by the lessor because of the lessee' s
default, less the net proceeds of sale, is reasonable. 

2) If the lease agreement provides for liquidation
of damages, and such provision does not comply with
subsection ( 1) of this section, or such provision is an

exclusive or limited remedy that circumstances cause to
fail of its essential purpose, remedy may be had as
provided in this Act. 

3) If the lessor justifiably withholds or stops
delivery of goods because of the lessee' s default or
insolvency under section 72 or 73 of this Act, the lessee
is entitled to restitution of any amount by which the
sum of the lessee' s payments exceeds: 

a) The amount to which the lessor is entitled by
virtue of terms liquidating the lessor' s damages in
accordance with subsection ( 1) of this section; or

b) In the absence of those terms, 20 percent of the
then present value of the total rent the lessee was

obligated to pay for the balance of the lease term, or, 
in the case of a consumer lease, the lesser of such
amount or $ 500. 

4) A lessee' s right to restitution under subsection
3) of this section is subject to offset to the extent the

lessor establishes: 

a) A right to recover damages under the
provisions of this Act other than subsection ( 1) of this
section; and

b) The amount or value of any benefits received
by the lessee directly or indirectly by reason of the
lease contract. 11989 c. 676 § 51) 

Sec. 52. Cancellation and termination and effect
of cancellation termination rescission or fraud on

rietits. and remedies. 1 On cancellation o t e ease

contract, all obligations that are still executory on both
sides are discharged, but any right based on prior
default or performance survives, and the canceling
party also retains any remedy for default of the whole
lease contract or any unperformed balance. 

2) On termination of the lease contract, all

obligations that are still executory on both sides are

3) Unless the contrary intention clearly appears, 
expressions of " cancellation," " rescission" or the like

of the lease contract may not be construed as a
renunciation or discharge of any claim in damages for
an antecedent default. 

4) Rights and remedies for material

misrepresentation or fraud include all rights and
remedies available under this Act for default. 

5) Neither rescission nor a claim for rescission of
the lease contract nor rejection or return of the goods

may bar or be considered inconsistent with a claim for
damages or other right or remedy. 11989 c. 676 § 521

Sec. 53. Statute of limitations. ( 1) An action for

default under a lease contract, including breach of
warranty or indemnity, must be commenced within four
years after the cause of action accrued. By the original
lease contract the parties may reduce the period of
limitation to not less than two years

2) A cause of action for default accrues when the
act or omission on which the default or breach of
warranty is based is or should have been discovered by
the aggrieved party, or when the default occurs, 
whichever is later. A cause of action for indemnity
accrues when the act or omission on which the claim

for indemnity is based is or should have been
discovered by the indemnified party, whichever is later

3) If an action commenced within the time limited
by subsection ( 1) of this section is so terminated as to
leave available a remedy by another action for the same
default or breach of warranty or indemnity, the other
action may be commenced after the expiration of the
time limited and within six.months after the termination
of the first action unless the termination resulted from

voluntary discontinuance or from dismissal for failure
or neglect to prosecute. 

4) This section does not alter the law on tolling
of the statute of limitations nor does it apply to causes
of action that have accrued before this Act becomes
effective. 11989 c.676 § 531

Sec. 54. Proof of market rent. Time and lace. ( 1) 

Damages base on market rent under section or 75

of this Act are determined according to the rent for the
use of the goods concerned for a lease term identical to

the remaining lease term of the original lease agreement
and prevailing at the time of the default

2) If evidence of rent for the use of the poods
concerned for a lease term identical to the remaining
lease term of the original lease agreement and

prevailing at the times or places described in this Act
is not readily available, the rent prevailing within any
reasonable time before or after the time described or at

any other place or for a different lease term which in
commercial judgment or under usage of trade would
serve as a reasonable substitute for the one described

may be used, making any proper allowance for the
difference, including the cost of transporting the goods
to or from the other place. 

3) Evidence of a relevant rent prevailing at a time
or place or for a lease term other than the one

described in this Act offered by one party is not
admissible unless and until one party has given the
other party notice the court finds sufficient to prevent
unfair surprise. 

4) If the prevailing rent or value of any goods
regularly leased in any established market is in issue, 
reports in official publications, trade journals, 
newspapers or periodicals of general circulation

published as the reports of that market are admissible

in evidence. The circumstances of the preparation of the

report may be shown to affect its weight but not its
admissibility. ( 1989 c.676 § 541
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Default by Lessor) 
Sec. 55. Lessee' s remedies. ( 1) If a lessor fails to

deliver the goods in con ormity to the lease contract as
provided in section 56 of this Act or repudiates the lease
contract as provided in section 42 of this Act, or a

lessee rightfully rejects the goods as provided in section
56 of this Act or justifiably revokes acceptance of the
goods as provided in section 64 of this Act, then with
respect to any goods involved, and with respect to all
of the goods if under an instalment lease contract the

value of the whole lease contract is substantially
impaired as provided in section 57 of this Act, the lessor
is in default under the lease contract and the lessee
may

a) Cancel the lease contract under section 52 of
this Act, 

b) Recover so much of the rent and security as has
been paid, but in the case of an instalment lease
contract the recovery is that which is just under the
urcumstances, or

c) Cover and recover damages as to all goods
affected whether or not they have been identified to the
lease contract under sections 65 and 67 of this Act, or
recover damages for nondelivery under sections 66 and
67 of this Act. 

2) If a lessor fails to deliver the goods in
conformity to the lease contract or repudiates the lease
contract, the lessee may also: 

a) If the goods have been identified, recover them
under section 69 of this Act; or

b) In a proper case, obtain specific performance
or replevy the goods under section 68 of this Act. 

3) If a lessor is otherwise in default under a lease
contract, the lessee may exercise the rights and
remedies provided in the lease contract and this Act. 

4) If a lessor has breached a warranty, whether
express or implied, the lessee may recover damages
under section 66 of this Act

5) On rightful rejection or justifiable revocation
of acceptance, a lessee has a security interest in goods
in the lessee' s possession or control for any rent and
security that has been paid and any expenses
reasonably incurred in their inspection, receipt, 

transportation, care and custody and may hold . those
goods and dispose of them in good faith and in a
commercially reasonable manner, subject to the

provisions of section 73 of this Act. 

6) Subject to the provisions of section 47 of this

Act, a lessee, on notifying the lessor of the lessee' s
intention to do so, may deduct all or any part of the
damages resulting from any default under the lease
contract from any part of the rent still due under the
same lease contract. 11989 c. 676 § 551

Sec. 56. Lessee' s ri hts on improper deliye
rightful rejection. 1 u ject to the provisions o
section 57 Of this Act on default in instalment lease
contracts, if the goods or the tender or delivery fail in
any respect to conform to the lease contract, the lessee
may reject or accept the goods or accept any
commercial unit or units and reject the rest of the

goods. 

2) Rejection of goods is ineffective unless it is
within a reasonable time after tender or delivery of the
goods and the lessee seasonably notifies the lessor. 
11989 c. 676 § 561

Sec. 57. Instalment lease contracts: Rejection and
default. ( 1) Un er an inst ment ease contract a essee
may reject any delivery that is nonconforming if the
nonconformity substantially impairs the value of that
delivery and cannot be cured or the nonconformity is
a defect in the required documents. However, if the
nonconformity does not fall within subsection ( 2) of this
section and the lessor or the supplier gives adequate
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assurance of its cure, the lessee must accept, that

delivery. 

2) Whenever nonconformity or default with respect
to one or more deliveries substantially impairs the
value of the instalment lease contract as a whole there
is a default with respect to the whole. However, the

aggrieved party reinstates the instalment lease contract
as a whole if the aggrieved party accepts a

nonconforming delivery without seasonably notifying of
cancellation or brings an action with respect only to
past deliveries or demands performance as to future
deliveries. 11989 c.676 § 571

Sec. 58. Merchant lessee' s duties as to r htfull
re' ec ted foods. l u ject to any security interest o a
essela under section 55 of this Act, if a lessor or a

supplier has no agent or place of business at the market
of rejection, a merchant lessee, after rejection of goods
in possession or control of the merchant lessee, shall

follow any reasonable instructions received from the
lessor or the supplier with respect to the goods. In the
absence of those instructions, a merchant lessee shall
make reasonable efforts to sell, lease or otherwise

dispose of the goods for the lessor' s account if they
threaten to decline in value speedily. Instructions are
not reasonable if on demand indemnity for expenses is
not forthcoming. 

2) If a merchant lessee or any other lessee disposes
of goods, the lessee is entitled to reimbursement either
from the lessor or the supplier or out of the proceeds

for reasonable expenses of caring for and disposing of
the goods and, if the expenses include no disposition - 
commission, to such commission as is usual in the
trade, or if there is none, to a reasonable sum not

exceeding 10 percent of the gross proceeds. 

3) In complying with this section or section 59 of
this Act, the lessee is held only to good faith Good
faith conduct as described in this section is neither
acceptance or conversion nor the basis of an action for
damages

4) A purchaser who purchases in good faith from
a lessee pursuant to this section or section 59 of this
Act takes the goods free of any rights of the lessor and
the supplier even though the lessee fails to comply with
one or more of the requirements of this Act. 11989 c.676

581

Sec. 59. Lessee' s dunes as to rightfully
t as

rejected

foods. ( 1) Excep otherwise provided in section ' T o
this Act with respect to goods that threaten to decline

in value speedily and subject to any security interest
of a lessee under section 55 of this Act: 

a) The lessee, alter rejection of goods in the
lessee' s possession, shall hold them with reasonable care
at the lessor' s or the supplier' s disposition for a
reasonable time after the lessee' s seasonable notification
of rejection; and

b) If the lessor or the supplier gives no
instructions within a reasonable time after notification
of rejection, the lessee may store the rejected goods for
the lessor' s or the supplier' s account or ship them to the
lessor or the supplier or dispose of them for the lessor' s
or the supplier' s account with reimbursement in the
manner provided in section 58 of this Act. 

2) If the lessee complies with subsection ( 1) of this
section, the lessee has no further obligations with
regard to goods rightfully rejected. 

3) Action by the lessee pursuant to subsection ( 1) 
of this section is not acceptance or conversion. 11989
c.676 § 591

Sec. 60. Cure b lessor of improper tender or
deliver • replacement. 1 any tender or delivery bi
the lessor or the supplier is rejected because it is
nonconforming and the time for performance has not
yet expired, the lessor or the supplier may seasonably
notify the lessee of the lessor' s or the supplier' s

8 -49



72. 8200 COMMERCIAL TRANSACTIONS

intention to cure and may then make a conforming
delivery within the time provided in the lease contract. 

2) If the lessee rejects a nonconforming tender that
the lessor or the supplier had reasonable grounds to
believe would be acceptable with or without money
allowance, the lessor or the supplier may have a further
reasonable time to substitute a conforming tender if the
lessor or the supplier seasonably notifies the lessee. 
11989 c. 676 § 601

Sec. 61. Waiver of lessee' s objections ( 1) In

rejecting goods, a lessee' s failure to state a particular
defect that is ascertainable by reasonable inspection
precludes the lessee from relying on the defect to justify
rejection or to establish default

a) If, stated seasonably, the lessor or the supplier
could have cured it under section 60 of this Act, or

b) Between merchants if the lessor or the supplier

after rejection has made a request, in writing, for a full
and final written statement of all defects on which the
lessee proposes to rely

2) A lessee' s failure to reserve rights when paying
rent or other consideration against documents precludes

recovery of the payment for defects apparent on the face
of the documents. 11989 c676 § 611

Sec. 62. Accept ance of oods. ( 1) Acceptance of
goods occurs after a essee has had a reasonable
opportunity to inspect the goods and- 

a) The lessee signifies or acts with respect to the
goods in a manner that signifies to the lessor or the

supplier that the goods are conforming or that the
lessee will take or retain them in spite of their
nonconformity; or

b) The lessee fails to make an effective rejection
of the goods under section 56 of this Act

2)• Acceptance of a part of any commercial unit is
acceptance of that entire unit. 11989 c.676 § 621

See. 63. Effect of acceptance of cods• notice of
default• burden o esta is in a au t a er acce tance; 

notice o c aim or iti aUon to arson answerable over. 
1 lessee must pay rent or any goo s accepteU in

accordance with the lease contract, with due allowance

for goods rightfully rejected or not delivered
2) A lessee' s acceptance of goods precludes

rejection of the goods accepted. In the case of a finance
lease, if made with knowledge of a nonconformity, 
acceptance cannot be revoked because of it. In any
other case, if made with knowledge of a nonconformity, 
acceptance cannot be revoked because of it unless the
acceptance was on the reasonable assumption that the

nonconformity would be seasonably cured Acceptance
does not of itself impair any other remedy provided by
this Act or the lease agreement for nonconformity. 

3) If a tender has been accepted- 

a) Within a reasonable time after the lessee

discovers or should have discovered any default, the
lessee shall notify the lessor and the supplier, or be
barred from any remedy; 

b) Except in the case of a consumer lease, within
a reasonable time after the lessee receives notice of
litigation for infringement or the like, the lessee shall

notify the lessor or be barred from any remedy over for
liability established by the litigation; and

c) The burden is on the lessee to establish any
default. 

4) If a lessee is sued for breach of a warranty or
other obligation for which a lessor or a supplier is
answerable over- 

a) The lessee may give the lessor or the supplier
written notice of the litigation. If the notice states that
the lessor or the supplier may come in and defend and
that if the lessor or the supplier does not do so the
lessor or supplier will be bound in any action against

the lessor or supplier by the lessee by any
determination of fact common to the two litigations, 
then unless the lessor or the supplier after seasonable
receipt of the notice does come in and defend, the lessor
or supplier is so bound. 

b) The lessor or the supplier may demand in
writing that the lessee turn over control of the
litigation including settlement if the claim is one for
infringement or the like or else be barred from any
remedy over. If the demand states that the lessor or the
supplier agrees to bear all expense and to satisfy any
adverse judgment, then unless the lessee after

seasonable receipt of the demand does turn over control
the lessee is. so barred

5) The provisions of subsections ( 3) and ( 4) of this

section apply to any obligation of a lessee to hold the
lessor or the supplier harmless against infringement or
the like. 11989 c676 § 631

Sec. 64. Revocation of acre Lance of YDods. ( i) A

lessee may revoke acceptance o a of or commercial
unit whose nonconformity substantially impairs its
value to the lessee if the lessee has accepted it. 

a) Except in the case of a finance lease, on the
reasonable assumption that its nonconformity would be
cured and it has not been seasonably cured; or

b) Without discovery of the nonconformity if the
lessee' s acceptance was reasonably induced either by the
lessor' s assurances or, except in the case of a finance
lease, by the difficulty of discovery before acceptance. 

2) Revocation of acceptance must occur within a
reasonable time after the lessee discovers or should
have discovered the ground for it and before any
substantial change in condition of the goods which is

not caused by the nonconformity. Revocation is not
effective until the lessee notifies the lessor. 

3) A lessee who so revokes has the same rights
and duties with regard to the goods involved as if the
lessee had rejected them 11989 c. 676 § 641

Sec. 65. Cover* substitute goods. ( 1) After default

by a lessor un er t e ease contract as described in
section 55 of this Act, the lessee may cover by making
any purchase or lease of or contract to purchase or
lease goods in substitution for those due from the
lessor. 

2) Except as otherwise provided in section 50 of
this Act with respect to damages liquidated in the lease

agreement or determined by agreement of the parties
under ORS 71. 1020, if a lessee' s cover is by lease
agreement substantially similar to the original lease
agreement and the lease agreement is made in good

faith and in a commercially reasonable manner, the
lessee may recover from the lessor as damages the
Present value, as of the date of default, of the difference
between the total rent for the lease term of the new

lease agreement and the total rent for the remaining
lease term of the original lease agreement and any
incidental or consequential damages less expenses saved
in consequence of the lessor' s default. 

3) If a lessee' s cover is by lease agreement that for
any reason does not qualify for treatment under
subsection ( 2) of this section, or is by purchase or
otherwise, the lessee may recover from the lessor as if
the lessee had elected not to cover and section 66 of this
Act governs. 11989 c. 676 § 651

Sec. 66. Lessee' s damn es for nondelivery

repudiation, defau t an rase o warranty in re ar
to accepted goods. 1 Except as otherwise provided in

section 50 of this Act with respect to damages liquidated
in the lease agreement or determined by agreement of
the parties under ORS 71. 1020, if a lessee elects not to
cover or a lessee elects to cover and the cover is by
lease agreement that for any reason does not qualify for
treatment under section 65 of this Act, or is by purchase
or otherwise, the measure of damages for nondelivery
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or repudiation by the lessor or for rejection or
revocation of acceptance by the lessee is the present
value as of the date of the default of the difference
between the then market rent and, the original rent, 

computed for the remaining lease term of the original
lease agreement together with incidental and

consequential damages, less expenses saved in
consequence of the lessor' s default. 

2) Market rent is to be determined as of the place
for• tender or, in cases of rejection after arrival or
revocation of acceptance, as of the place of arrival. 

3) If the lessee has accepted goods and given
notification under section 63 of this Act, the measure

of damages for nonconforming tender or delivery by a
lessor is the loss resulting in the ordinary course of
events from the lessor' s default as determined in any
manner that is reasonable together with incidental and
consequential damages, less expenses saved in

consequence of the lessor' s default. 

4) The measure of damages for breach of warranty
is the present value at the time and place of acceptance

of the difference between the value of the use of the

goods accepted and the value if they had been as
warranted for the lease term, unless special

circumstances show proximate damages of a different
amount, together with incidental and consequential
damages, less expenses saved in consequence of the

lessor' s default or breach of warranty. 11989 c676 § 661

Sec. 67. Lessee' s incidental and consequential
damages. ( 1) nci ent amages resulting rom a

essl or' s default include expenses reasonably incurred in
inspection, receipt, transportation, and care and custody
of goods rightfully rejected or goods the acceptance of
which is justifiably revoked, any commercially
reasonable charges, expenses or commissions in

connection with effecting cover and any other
reasonable expense incident, to the default. 

2) Consequential damages resulting from a lessor's
default include; 

a) Any loss resulting from general or particular
requirements and needs of which the lessor at the time

of contracting had reason to know and which could not
reasonably be prevented by cover or otherwise; and

b) Injury to person or property proximately
resulting from any breach of warranty. 11989 c.676 § 671

Sec. 68. Lessee' s right to specific uerformance or

re levin. ( 1) Specific performance may be decreed if the
goods are unique or in other proper circumstances. 

2) A decree for specific performance may include
any terms and conditions as to payment of the rent, 
damages or other relief that the court considers just. 

3) A lessee has a right of replevin, detinue, 
sequestration, claim and delivery or the like for goods
identified to the lease contract if after reasonable effort
the lessee is unable to effect cover for those goods or
the circumstances reasonably indicate that the effort
will be unavailing. 11989 c.676 § 681

Sec. 69. Lessee' s right to goods on lessor' s
insol ven. ( 1) u ject to subsection 2 o t is section
and even though the goods have not been shipped, a
lessee' who has paid a part or all of the rent and

security for goods identified to a lease contract as
provided in section 26 of this Act on making and
keeping good a tender of any unpaid portion of the rent
and security due under the lease contract may recover
the goods identified from the lessor if the lessor
becomes insolvent within 10 days after receipt of the
first instalment of rent and security. 

2) A lessee acquires the right to recover goods

identified to a lease contract only if they conform to the
lease contract. 11989 c.676 § 691

Default by Lessee) 
Sec. 70. Lessor' s remedies. ( 1) If a lessee

wrongfully rejects or revokes acceptance of goods or
fails to make a payment when due or repudiates with

respect to a part or the whole, then with respect to any
goods involved, and with respect to all of the goods if
under an instalment lease contract the value of the
whole lease contract is substantially impaired as
provided under section 57 of this Act, the lessee is in

default under the lease contract and the lessor may: 
a) Cancel the lease contract as provided in section

52 of this Act, 

b) Proceed respecting goods not identified to the
lease contract; as provided in section 71 of this Act, 

c) Withhold delivery of the goods and take
possession of goods previously delivered as provided in
section 72 of this Act, 

d) Stop delivery of the goods by any bailee as
provided in section 73 of this Act; or

e) Dispose of the goods and recover damages as
provided in section 74 of this Act, retain the goods and
recover damages as provided in section 75 of this Act, 
or in a proper case recover rent as provided in section
76 of this Act. 

2) If a lessee is otherwise in default under a lease

contract, the lessor may exercise the rights and
remedies provided in the lease contract and this Act. 
11989 c.676 § 701

Sec. 71. Lessor' s right to identif oods to lease
contract. ( 1) A essor aggrieve un er section o MIS

cHt may: 

a) Identify to the lease contract conforming goods
not already identified if at the time the lessor learned
of the default they were in the lessor' s or the supplier' s
possession or control; and

b) Dispose of goods as provided in section 74 of

this Act that demonstrably have been intended for the
particular lease contract even though those goods are
unfinished

2) If the goods are unfinished, in the exercise of
reasonable commercial judgment for the purposes of

avoiding loss and of effective realization, an aggrieved
lessor or the supplier may either complete manufacture
and wholly identify the goods to the lease contract or
cease manufacture and lease, sell or otherwise dispose
of the goods for scrap or salvage value or proceed in
any other reasonable manner. 11989 c.676 § 711

Sec. 72. Lessor' s ri ht to ssession of oods. ( 1) 

If a lessor discovers t e asses to a
of

vent, the

lessor may refuse to deliver the goods. 

2) The lessor has on default by the lessee under
the lease contract the right to take possession of the

goods. If the lease contract so provides, the lessor may
require the lessee to assemble the goods and make them

available to the lessor at a place to be designated by
the lessor which is reasonably convenient to both
parties. Without removal, the lessor may render
unusable any goods employed in trade or business and
may dispose of goods on the lessee' s premises as
provided in section 74 of this Act. 

3) The lessor may proceed under subsection ( 2) of
this section without judicial process if that can be done

without breach of the peace or the lessor may proceed
by action. 11989 c. 676 § 721

Sec. 73. Lessor' s stoppage of delivery in transit or
otherwise. ( 1) A lessor may stop delivery of s in t e

possession of a carrier or other bailee if the lessor
discovers the lessee to be insolvent and may stop
delivery of carload, truckload, planeload or larger
shipments of express or freight if the lessee repudiates
or fails to make a payment due before delivery, whether
for rent, security or otherwise under the lease contract, 
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or for any other reason the lessor has a right to
withhold or take possession of the goods. 

2) In pursuing its remedies under subsection ( 1) of
this section, the lessor may stop delivery until

a) Receipt of the goods by the lessee; 

b) Acknowledgment to the lessee by any bailee of
the goods, except a carrier, that the bailee holds the
goods for the lessee; or

c) Such an acknowledgment to the lessee by a
carrier via reshipment or as warehouseman

3)( a) To stop delivery, a lessor shall so notify as
to enable the bailee by reasonable diligence to prevent
delivery of the goods

b) After notification, the bailee shall hold and

deliver the goods according to the directions or the
lessor, but the lessor is liable to the bailee for any
ensuing charges or damages

c) A carrier who has issued a nonnegotiable bill

of lading is not obliged to obey a notification to stop
received from a person other than the consignor 11989
c 676 § 731

Sec. 74. Lessor' s r hts to dis ose oC oods. ( 1) 

After a default y a essee un er t e ease contract as
provided in section 70 of this Act or after the lessor
refuses to deliver or takes possession of goods as

provided in section 72• or 73 of this Act, the lessor may
dispose of the goods concerned or the undelivered
balance thereof by lease, sale or otherwise. 

2) Except as otherwise provided with respect to
damages liquidated in the lease agreement as provided

in section 51 of this Act or determined by agreement of
the parties as provided in ORS 71. 1020, if the disposition

is by lease agreement substantially similar to the
on anal lease agreement and the lease agreement is
made in good faith and in a commercially reasonable
manner, the lessor may recover from the lessee as
damages, accrued and unpaid rent as of the date of
default, the present value as of the date of default of the

difference between the total rent for the remaining lease
term of the original lease agreement and the, total rent

for the lease term of the new lease agreement and any
incidental damages allowed under section 77 of this Act, 
less expenses saved in consequence of the lessee' s
default. 

3) If the lessor' s disposition is by lease agreement
that for any reason does not qualify for treatment under
subsection ( 2) of this section or is by sale or otherwise, 
the lessor may recover from the lessee as if the lessor
had elected not to dispose of the goods and section 75
of this Act governs. 

4) A subsequent buyer or lessee who buys or leases
from the lessor. in good faith for value as a result of a
disposition under this section takes the goods free of
the original lease contract and any rights of the
on anal lessee even though the lessor fails to comply
Witt one or more of the requirements of this Act

5) The lessor is not accountable to the lessee for
any profit made on any disposition. A lessee who has
rightfully rejected or justifiably revoked acceptance
shall account to the lessor for any excess over the
amount of the lessee' s security interest as provided in
section 55 of this Act. [ 1989 c. 676 § 741

Sec. 75. Lessor' s damages for nonacceptance or
repudiation. ( xcept as otherwise provided with

respect to damages liquidated in the lease agreement as
provided in section 51 of this Act or determined by
agreement of the parties as provided in ORS 71. 1020, if
a lessor elects to retain the goods or a lessor elects to
dispose of the goods and disposition is by lease
agreement that for any reason does not qualify for
treatment under section 74 of this Act, or is by sale or
otherwise, the lessor may recover from the lessee as
damages for nonacceptance, or repudiation by the
lessee, accrued and unpaid rent as of the date of default, 

the present value as of the date of default of the

difference between the total rent for the remaining lease
term of the original lease agreement and the market
rent at the time and place for tender computed for the
same lease term and any incidental damages allowed
under section 77 of this Act, less expenses saved in
consequence of the lessee' s default. 

2) If the measure of damages provided in
subsection ( 1) of this section is inadequate to put a
lessor in as good a position as performance would have, 
the measure of damages is the profit, including
reasonable overhead, the lessor would have made from
full performance by the lessee— together with any
incidental damages allowed under section 77 of this Act, 

due allowance for costs reasonably incurred and due
credit for payments or proceeds of disposition 11989
c. 676 § 751

Sec. 76. Lessor' s action for the rent ( 1) After

default by the lessee under the lease contract as
provided under section 70 of this Act, if the lessor
complies with subsection ( 2) of this section, the lessor

may recover from the lessee as damages
a) For goods accepted by the lessee and for

conforming goods lost or damaged within a

commercially reasonable time after risk of loss passes
to the lessee as provided in section 28 of this Act: 

A) Accrued and unpaid rent as of the date of
default; 

B) The present value as of the date of default of

the rent for the remaining lease term of the lease
agreement; and

C) Any incidental damages allowed under section
77 of this Act, less expenses saved in consequence of the
lessee's default; and

b) For goods identified to the lease contract if the
lessor is unable after reasonable effort to dispose of
them at a reasonable price or the circumstances

reasonably indicate that effort will be unavailing, 
accrued and unpaid rent as of the date of default, the
present value as of the date of default of the rent for

the remaining lease term of the lease agreement and
any incidental damages allowed under section 77 of this
Act, less expenses saved in consequence of the lessee's
default. 

2) Except as provided in subsection ( 3) of this
section, the lessor shall hold for the lessee for the
remaining lease term of the lease agreement any goods
that have been identified to the lease contract and are
in the lessor' s control

3) The lessor may dispose of the goods at any time
before collection of the judgment for damages obtained
pursuant to subsection ( 1) of this section. If the

disposition is before the end of the remaining lease term
of the lease agreement, the lessor' s recovery against the
lessee for damages will be governed by section 74 or 75
of this Act. 

4) Payment of the judgment for damages obtained
pursuant to subsection ( 1) of this section entitles the
lessee to use and possession of the goods not then

disposed of for the remaining lease term of the lease
agreement. 

5) After a lessee has wrongfully rejected or
revoked acceptance of goods, has failed to pay rent then
due or has repudiated as provided in section 42 of this
Act, a lessor who is held not entitled to rent under this
section must nevertheless be awarded damages for
nonacceptance under sections 74 and 75 of this Act. 
11989 c. 676 § 761

Sec. 77. Lessor' s incidental damages. Incidental
damages to an aggrieve lessor include any

commercially reasonable charges, expenses or

commissions incurred in stopping delivery, in the

transportation, care and custody of goods after the
lessee' s default, in connection with return or disposition
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of the goods, or otherwise resulting from the default. 
11989 c676 § 771

Sec. 78. Standing to sue third arties for injury to
foods ( 1) if a third party so deals with goods that have
eben identified to a lease contract as to cause

actionable injury to a party to- the lease contract, the
lessor has a right of action against the third party and
the lessee also has a right of action against the third

party if the lessee: " 
a) Has a security interest in the goods; 
b) Has an insurable interest in the goods; or

c) Bears the risk of loss under the lease contract

or has since the injury assumed that risk as against the
lessor and the goods have been converted or destroyed

2) If at the time of the injury the party plaintiff
did not bear the risk of loss as against the other party

to the lease contract and there is no arrangement
between them for disposition of the recovery, the

plaintiff's suit or settlement, subject to the plaintiffs

own interest, is as a fiduciary for the other party to the
lease contract. 

3) Either party with the consent of the other may
sue for the benefit of whom it may concern. 11989 c.676

781

Effective Dates) 

Sec. 84. This Act shall take effect September 1, 
1991, and shall be applicable to transactions entered

into and events occurring on and after that date. 
Derived from 1989 c. 676 § 84 ( 2) I
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