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33.050

PUNISHMENT FOR CONTEMPT

33.010 Contempts defined. (1) The fol-
lowing acts or omissions, in respect to a
court of justice, or proceedings therein, are
contempts of the authority of the court:

(a) Disorderly, contemptuous or insolent
behavior toward the judge, while holding the
court, tending to impair its authority or to
interrupt the due course of a trial or other
judicial proceeding.

(b) A breach of the peace, boisterous
conduct or violent disturbance, tending to
interrupt the due course of a trial or other
judicial proceeding. - .

(¢) Misbehavior in office, or other wilful
neglect or violation of duty, by an attorney,
clerk, sheriff or other person appointed or
selected to perform a judicial or ministerial
service.

(d) Deceit, or abuse of the process or
proceedings of the court, by a party to an
action, suit or special proceeding.

(e) Disobedience of any lawful judgment,
decree, order or process of the court, except
as provided in ORCP 78 C.

(f) Assuming to be an attorney or other
officer of the court and acting as such with-
out authority in a particular instance.

(g) Rescuing any person or property in
the custody of an officer by virtue of an or-
der or process of the court.

(h) Unlawfully detaining a witness or
party to an action, suit or proceeding, while
going to, remaining at, or returning from the
court where the same is for trial.

(i) Any other unlawful interference with
the process or proceedings of a court.

(j) Disobedience of a subpoena duly
served, or refusing to be sworn or answer as
a witness.

(k} When summoned as a juror in a
court, improperly conversing with a party to
an action, suit or proceeding to be tried at
such court, or with any other person, in re-
lation to the merits of such action, suit or
proceeding, or receiving a communication
from a party or other person in respect to it,
without immediately disclosing the same to
the court.

(L) Disobedience by an inferior tribunal,
magistrate or officer of the lawful judgment,
decree, order or process of a superior court,
or proceeding in an action, suit or proceed-
ing contrary to law, after such action, suit
or proceeding has been removed from the ju-
risdiction of such inferior tribunal,
magistrate or officer.

(2) The conduct specified in paragraphs
(a) and (b) of subsection (1) of this section,
when committed before a judicial officer, or

disobedience of the lawful order or process
of such officer, made in the cases specified
in ORS 1.240, is also to be deemed a con-

tempt of the authority of such officer.
{Amended by 1981 c.898 §37}

33.020 Limitation of punishment. (1)
Every court of justice and every judicial of-
ficer has power to punish contempt by fine
or imprisonment, or both; but such fine shall
not exceed $300 nor the imprisonment six
months, except in the cases mentioned in
subsection (2) of this section; and when the
contempt is not one of those mentioned in
ORS 33.010 (1){a) and (b), or in ORS 1.240 (1),
1t must appear that the right or remedy of a
party to an action, suit or procecding was
defeated or prejudiced thereby before the
contempt can be punished otherwise than by
a fine not exceeding $100.

(2) In addition to the punishment pro-
vided for in subsection (1) of this section, the
court or judge shall have power to constrain
performance of any lawful order, judgment
or decree of such court or judge, by impris-
onment of the person failing or refusing to
comply, until the order, judgment or decree
has been complied with.

33.030 Summary punishment of direct
contempts. When a contempt is committed
in the immediate view and presence of the
court or officer, it may be punished summar-
ily, for which an order must be made reciting
the facts as occurring in such immediate
view and presence, determining that the per-
son proceeded against is thereby guilty of a
contempt, and that the person be punished
as therein prescribed.

33.040 Proceedings in case of indirect
contempts. In cases other than those men-
tioned in ORS 33.030, before any proceedings
can be taken therein, the facts constituting
the contempt must be shown by an affidavit
presented to the court or judicial officer, and
thereupon such court or officer may either
make an order upon the person charged to
show cause why the person should not be
arrested to answer, or issue a warrant of ar-
rest to bring such person to answer in the
first instance. The affidavit shall set forth
the facts constituting the contempt, but need
not contain recitals of matters already ap-
pearing in the record of any action, suit or
proceeding in which the person charged with
contempt has been personally served with
process. It shall be sufficient if the name of
the State of Oregon be added as a party
plaintiff in the affidavit and proceedings fol-
lowing it, without any action of the district
attorney, and without any proceedings for
ag;iou;s such party. [Amended by 1955 c.648 §2, 1961
c.

33.050 Procedure when defendant is
already in custody. If the party charged is
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in the custody of an officer by virtue of a
legal order or process, except upon a sen-
tence for a felony, an order may be.made for
the production of such person by the officer
having the person in custody, that the person
may answer, and the person shall thereupon
be produced and held, until an order is made
for the disposal of the person.

33.060 Parties plaintiff; prosecution by
district attorney. (1) In the proceeding for
a contempt, the state is the plaintiff. In all
cases of public interest, the proceeding may
be prosecuted by the district attorney, on
behalf of the state, and in all cases where
the proceeding is commenced upon the re-
lation of a private party, such party shall be
deemed a coplaintiff with the state.

(2) When a party alleging violation of a
restraining order issued under ORS 107.700
to 107.730 states that the party'is unable to
afford private counsel and asks the district
attorney of the county in which the re-
straining order was issued to initiate and
prosecute a proceeding under ORS 33.010 to
33.150 to compel compliance with the order,
the district attorney shall initiate and prose-
cute such a proceeding if there is probable

cause to believe that the violation occurred.
|Amended by 1981 c.781 §1; 1983 c.561 §1}

33.070 Warrant of arrest; custody of
person arrested. In a warrant of arrest is-
sued for a contempt, the court or judicial of-
ficer shall direct whether the person charged
may be released or be detained in custody,
and if the person may be released, the
amount of security required. Upon executing
the warrant of arrest, the sheriff must keep
the person in actual custody, bring the per-
son before the court or judicial officer, and
detain the person until a release decision is
made in the premises, unless the person ar-

rest].ed deposits security. [Amended by 1973 c.836
§321

33.080 Security; how given. The de-
fendant shall be discharged from the arrest
upon executing and delivering to the sheriff,
at any time before the return day of the
warrant, a security release or a release
agreement as provided in ORS 135.230 to
135.290, to the effect that the defendant will
appear on the return day, and abide the or-
der or judgment of the court or officer
thereupon, or pay, as may be directed, the

sum specified in the warrant. [Amended by 1973
c.836 §322}

33.090 Return of warrant; investi-
gation of charge. The sheriff shall return
the warrant of arrest, and the security de-
posit, if any, given the sheriff by the defend-
ant, by the return day specified. When the
defendant has been brought up or appeared,
the court or judicial officer shall proceed to
investigate the charge by examining the de-

fendant, and witnesses for or against the de-
fendant, for which an adjournment may be

had from time to time, if necessary. [Amended
by 1973 ¢.836 §323}

33.095 Right to counsel in certain
contempts; counsel for indigent
contemnor. (1) A party cited to show cause
why the party should not be held in con-
tempt of court or arrested to answer or by
any other means brought before a court to
answer for any contempt alleged pursuant to
ORS 33.010 or 33.040 or ORCP 78 B. shall be
entitled to be représented by counsel.

(2) If the alleged contemnor 1s not repre-
sented by counsel when coming before the
court, the court shall inform the alleged
contemnor of the right to counsel, and of the
right to appointed counsel if the alleged
contemnor is indigent and the proceedings
may result in any incarceration. If the al-
leged contemnor is indigent and the pro-
ceedings may result in incarceration, the
court, upon the alleged contemnor’'s request,
shall appoint counsel to represent the alleged
contemnor, subject to ORS 135.055, 151.430
to 151.480 and applicable -contracts entered
into by the State Court Administrator under

ORS 151.460. [1975 c.516 §2; 1981 c 898 §38, 1987 ¢.803
§15, 1989 c.171 §5)

33.100 Determination of guilt; sen-
tence. Upon the evidence so taken, the court
or judicial officer shall determine whether
the defendant is guilty of the contempt
charge, and 1f determined to be guilty, shall
sentence the defendant to be punished as
provided in ORS 33.020.

33.110 Judgment of indemnification
and for costs. If any loss or injury to a
party in an action, suit or proceeding, preju-
dicial to the rights of the party therein, has
been caused by the contempt, the court or
judicial officer, in addition to the punishment
imposed for the contempt, may give judgment
that the party aggrieved recover from the
defendant a sum of money” sufficient to
indemnify the party, and to satisfy costs and
disbursements of the party, which judgment,
and the acceptance of the amount thereof, is
a bar to any action, suit or proceeding by the
aggrieved party for such loss or injury.

33.130 Persons proceeded against lia-
ble to indictment; punishment. Persons
proceeded against for contempt are also lia-
ble to indictment for the same misconduct,
if it is an indictable offense, but the court
before which a conviction is had on the
indictment, in passing sentence, shall take
into consideration the punishment before in-
flicted.

33.140 Nonappearance of defendant;
right to recovery on undertaking. When
the warrant of arrest has been returned
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served, if the defendant does not appear on
the return day, the court or judicial officer
may issue another warrant of arrest, or may
order the undertaking to be prosecuted, or
both. If the undertaking is prosecuted, and
the aggrieved party joins in the action, and
the sum specified therein 1s recovered, so
much thereof as will compensate such party
for the loss or injury sustained by reason of
the misconduct for which the warrant was
issued shall be deemed to be recovered for
such party exclusively.

33.150 Appeal. Either party to a judg-
ment 1n a proceeding for a contempt may
appeal therefrom, in like manner and with
like effect as from a judgment in an action,
but the appeal shall not stay the proceedings
in any other action, suit or proceeding, or
upon any judgment, decree or order therein,
concerning which or wherein such contempt
was committed.

33.210 [Amended by 1979 ¢ 284 §67; 1989 c.955 §);
renumbered 36.300 in 1989)

33.220 [Renumbered 36.305 1n 1989)]

33.230 [Amended by 1979 c.284 §68;
36.310 in 1989}

33.240 [Renumbered 36 315 in 1989)
33.250 [Renumbered 36 320 1n 1989}
33,260 [Renumbered 36.325 in 1989]
33.270 [Renumbered 36.330 in 1989]
33.280 [Renumbered 36 335 1n 1989}
33.280 [Renumbered 36.340 in 1989]

33.300 [Amended by 1985 c.496 §19,
36.345 in 1989}

33.310 [Amended by 1985 c.496 §20;
36.350 1n 1989]

33.320 {Amended by 1985 c.496 §21;
36 355 in 1989]

33.330 {Renumbered 36.360 1n 1989]

33.340 [Amended by 1985 c.496 §22;
36 365 in 1989]

33.350 [1983 c.670 §1, 1985 c 342 §3:
36.400 in 1989}

33.360 1983 c.670 §2; 1987 c.116 §1; 1987 c.125 §I;
renumbered 36 405 1n 1989)

33.370 [1983 c.670 §3, 1987 c.116 §2; renumbered
36 410 1n 1989)

33.380 [1983 c.670 §4, 1985 ¢.342 §4; 1987 c.116 §3;
renumbered 36 415 in 1989}

33.390 [1983 c.670 §5, renumbered 36.420 in 1989)
33.400 [1983 c.670 §6; renumbered 36.425 in 1989]

CHANGE OF NAME

33.410 Jurisdiction; grounds. Applica-
tion for change of name of a person may be
heard and determined by the probate court
or, if the circuit court is not the probate
court, the circuit court if its jurisdiction has
been extended to include this section' pursu-
ant to ORS 3.275 of the county in which the
person resides. The change of name shall be
granted by the court unless the court finds
that the change is not consistent with the

renumbered

renumbered
renumbered

renumbered

renumbered

renumbered

public interest. [Amended by 1967 c.534 §11; 1975

c.733 §1]

33.420 Notice of application and de-
cree; certificate; minor children. (1) Be-
fore decreeing a change of name, except as
provided in ORS 109.360, the court shall re-
quire public notice of the application to be
given, that all persons may show cause why
the same should not be granted. The court
shall also require public notice to be given
of the change decreed, and on return of proof
thereof may grant certificate, under the seal
of the court, of the name the person is to
have, which shall thereafter be the legal
name of the person.

(2) Before decreecing a change of name in
the case of a minor child the court shall re-
quire that, in addition to the notice required
under subsection (1) of this section, written
notice be given to the parents of the child,
both custodial and noncustodial, and to any
l% gl§6 ardian of the child. |Amended by 1983
C.

33.430 Name of child on birth certif-
icate, how changed; court conference
with child. (1) In the case of a change, by
court order, of the name of the parents of
any minor child, if the child’s birth certif-
icate is on file in this state, the State
Registrar of Vital Statistics, upon receipt of
a certified copy of the court order changing
the name, together with the information re-
quired to locate the original birth certificate
of the child, shall prepare a new birth cer-
tificate for the child in the new name of the
parents of the child. The name of the parents
as so changed shall be set forth in the new
certificate, in place of their original name.

(2) The evidence upon which the new
certificate was made, and the original certif-
icate, shall be sealed and filed by the State
Registrar of Vital Statistics, and may be
opened only upon demand of the person
whose name ‘was changed, if of legal age, or
by an order of a court of competent jurisdic-
tion.

(3) When a change of name by parents
will affect the name of their child or children
under subsection (1) of this section, the
court, on its own motion or on request of a
child of the parents, may take testimony
from or confer with the child or children and
may exclude from the conference the parents
and other persons if the court finds that such
action would be in the best interests of the
child or children. However, the court shall
permit an attorney for the parents to attend
the conference, and the conference shall be
reported. If the court finds that a change of
name would not be in the best interests of
the child, the court may provide in the order
changing the name of the parents that such
change of name shall not affect the child,
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and a new birth certificate shall not be pre-
pared for the child. [Amended by 1983 c.369 §7|

33.440 Application by minor child;
court conference. When a minor child ap-
plies for a change of name under ORS 33.410,
the court may, upon its own motion, confer
with the child and may exclude from the
conference the parents and other persons if
the court finds that such action would be in
the best interests of the child. However, the
court shall permit an attorney for the child
to attend the conference, and the conference
shall be reported. [1983 ¢.369 §3]

CHANGE OF SEX

33.460 Jurisdiction; grounds; proce-
dure. (1) A court that has jurisdiction to de-
termine an application for change of name
of person under ORS 33.410 and 33.420 may
order a legal change of sex and grant a cer-
tificate indicating the change of sex to a
person whose sex has been changed by sur-
gical procedure.

(2) The court may order a legal change
of sex and grant the certificate in the same
manner as that provided for change of name
of a person under ORS 33.410 and 33.420.

(3) If a person applies for a change of
name under ORS 33.410 and 33.420 at the
time the person applies for a legal change of
sex under this section, the court may order
change of name and legal change of sex at

the same time and in the same proceeding.
[1981 c 221 §1]

SURETIES

33.510 Discharge of surety on applica-
tion of surety. The surety or the represen-
tatives of any surety upon the bond of any
trustee, committee, guardian, assignee, re-
ceiver, executor, administrator or other
fiduciary is entitled as a matter of right to
be discharged from liability as provided in
this section, and to that end may, on notice
to the principal named in the bond, apply to
the court that accepted the bond or to the
court of which the judge who accepted the
bond was a member or to any judge thereof,
praying to be relieved from liability as surety
for the act or omission of the principal oc-
curring after the date of the order relieving
the surety, and that the principal be required
to account and give new sureties. Notice of
the application shall be served on the princi-
pal personally not less than five days prior
to the date on which the application is to be
made, unless it satisfactorily appears to the
court or judge that personal service cannot
be had with due diligence within the state,
in which case notice may be given by per-
sonal service without the state or in such
manner as the court or judge directs. Pend-

ing the hearing of the application the court
or judge may restrain the principal from
acting except to preserve the trust estate
until further order. If upon the return of the
application the principal fails to file a new
bond to the satisfaction of the court or judge,
the court or judge must make an order re-
quiring the principal to file a new bond
within a period not exceeding five days. If
the new bond is filed upon the return of the
application, or within the time fixed by the
order, the court or judge must make a decree
or order requiring the principal to account
for all acts and proceedings to and including
the date of the decree or order, and to file
such account within a time fixed. not ex-
ceeding 20 days. and discharge the surety
making application from liability for any act
or default of the principal subsequent to the
date of the decree or order. If the principal
fails to file a new bond within the time
specified, a decree or order must be made
revoking the appointment of the principal or
removing and requiring the principal to file
an account within not more than 20 days. If
the principal fails to file the account, ‘the
surety may make and file an account with
like force and effect as though filed by the
principal, and upon settlement thereof and
upon the trust fund or estate being found or
made good and paid over or properly secured,
credit shall be given for all commissions,
costs, disbursements and allowances to
which the principal would be entitled were
the principal accounting, and allowance shall
be made to the surety for the expense in-
curred in filing the account and procuring
the settlement thereof. After the filing of the
account, either by the principal or the
surety, the court or judge must, upon the
petition of the principal or surety, issue an
order requiring all persons interested in the
estate or trust to attend a settlement of the
account at a time and place therein specified,
and upon the trust fund or estate being found
or made good and paid over or properly se-
cured, the surety shall be discharged from all
liability. Upon demand in writing by the
principal, the surety shall return any com-
pensation that has been paid for the unex-
pired period of the bond.

33.520 Discharge of surety on applica-
tion of principal. Any trustee, committee,
guardian, assignee, receiver, executor, ad-
ministrator or other fiduciary shall be enti-
tled to have any surety on the bond of the
fiduciary discharged from liability thereon;
and the fiduciary may file a new bond as
provided in this section. The fiduciary may,
on written notice to the surety and to all
other interested persons, apply to the court
that accepted the bond, or to a judge thereof,
praying that the surety be discharged from
liability thereon, and that the principal be
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allowed to file a new bond and to account.
Notice of the application shall be served on
the surety and on each of the persons inter-
ested, within the state, not less than 10 days
prior to the date on which the application is
to be made, unless it satisfactorily appears
to the court or judge that the notice cannot
with due diligence be served within the state,
in which case notice may be given in such
manner- as the court or judge shall direct.
Upon the return of the application, the prin-
cipal may file a new bond satisfactory to the
court or judge, and therewith file.an account
of all proceedings, whereupon the court or
judge shall proceed, upon due notice to all
persons interested, to judicially settle the
account and duly, credit and charge the prin-
cipal; and upon the trust fund or estate being
found or made good and paid over or prop-
erly secured, the surety shall be discharged
from all liability.

33.530 Liability of sureties after ter-
mination of bond. (1) When a bond of any
personal representative, guardian or ‘“con-
servator is terminated upon the issuance of
a new bond to the personal representative,
guardian or conservator by a new surety, the
former surety shall not be liable on the old
bond for any acts or omissions of the per-
sonal representative, guardian or conservator
Lvhi(cih occur after the issuance of the new

ond.

(2) A new surety for a personal repre-
sentative, guardian or conservator who is-
sues a new bond after the termination of a
previous bond written by another surety for
a personal representative, guardian or con-
servator shall not be liable for any acts or
omissions of the personal representative,
guardian or conservator which occurred

prior to the issuance of the new bond. (1983
c.613 §§2, 3)

EVALUATING SECURITIES OF
SECURED CREDITOR

33.610 Evaluating securities of secured
creditor. In the administration of a
decedent’'s estate, or whenever the assets of
any person, partnershlp or corporation are
being administered in receivership or any
liquidation proceedings, or under an assign-
ment for the benefit of creditors, the value
of securities held by secured creditors shall
be determined by converting the same into
money according to the terms of the agree-
ment pursuant to which the securities were
delivered to the creditors, or by the creditors
and the person or official liquidating the as-
sets by agreement, arbitration, compromise
or litigation. Where the proceedings are in
court, the determination shall be subject to
the control or decision of the court. If, under
an assignment for the benefit of creditors,

the secured creditor and the assignee cannot,
by agreement, arbitration or compromise, de-
termine the value, either the assignee or the
creditor may apply to a court of competent
jurisdiction in the place of residence of the
assignee for determination of the value by
declaratory judgment, or otherwise. In all
cases, .the amount of the determined value
shall be credited upon the secured claim and
a general or .unsecured creditor's dividend
shall be paid only on the uncredited balance,
if any, of the claim. Nothing contained in
this section-shall be construed to compel any
creditor holding security to file a claim for
participation in any such estate or proceed-
ing, or to compel the creditor, if the creditor
does not file a claim, to foreclose or realize
upon the security of the creditor.

DETERMINATION OF LEGALITY OF
DISTRICT ORGANIZATION AND
ACTIONS

33.710 Definitions; judicial examina-
tion to determine legality of any munici-
pal corporation’s organization and
actions. (1) As used in ORS 33.710 and
33.720, unless the context requires otherwise:

(a) “Governing body” means the city
council, board of commissioners, board of di-
rectors, county court or other managing
board of a municipal corporation including a
board managing a municipally owned public
utility or a do i commission.

(b) “Mun1c1pal corporatlon means any
county, city, port, school district, union high
school district, community college district
and all other pubhc or quasi public corpo-
rations including a municipal utility or dock
commission operated by a separate board or
commission.

(2) The governing body may commence a
proceeding in the circuit court of the county
in which the municipal corporation or the
greater part thereof is located, for the pur-
pose of having a judicial examination and
judgment of the court as to the regularity
and legality of:

(a) The proceedings in connection with
the establishment or creation of the munici-
pal corporation, including any action or pro-
ceedings proclaiming the creation of the
municipal corporation or declaring the result
of any election therein.

(b) The proceedings of the governing
body and of the municipal corporation pro-
viding for and authorizing the issue and sale
of bonds of the municipal corporation,
whether the bonds or any of them have or
have not been sold or disposed of.

(c) Any order of the governing body
levying a tax.
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(d) The authorization of any contract and
as to the validity of the contract, whether or
not it has been executed.

(3) All proceedings of the municipal cor-
poration may be judicially examined and de-
termined in one special proceeding, or any
part thereof may be separately examined and
gﬁtermined by t{\e court. {Amended by 1975 ¢.133

33.720 Proceeding in rem; practice and
procedure as in action not triable by
right to jury; service by publication; ap-

al; costs. (1) The determination authorized
E; ORS 33.710 shall be in the nature of a
proceeding in rem; and the practice and pro-
cedure therein shall follow the practice and
procedure of an action not triable by right to
a ju?’, as far as the same is consistent with
the determination sought to be obtained, ex-
cept as provided in this section.

(2) Jurisdiction of the municipal corpo-
ration shall be obtained by the publication
of notice directed to the municipal corpo-
ration; and jurisdiction of the electors of the
municipal corporation shall be obtained by
publication of notice directed to all electors,
freeholders, taxpayers and other interested
persons, without naming such electors,
freeholders, taxpayers and other interested
persons individually. The notice shall be
served on all parties in interest by publica-
tion thereof for at least once a week for
three successive weeks in a newspaper of
general circulation published in the county
where the proceeding is pending, or if no
such newspaper is published therein, then in
a contiguous county. Jurisdiction shall be
complete within 10 days after the date of
completing publication of the notice as pro-
vided in this section.

(3) Any person interested may -at- any
time before the expiration of the 10 days ap-
pear and contest the validity of such pro-
ceeding, or of any of the acts or things
therein enumerated. Such proceeding shall
be tried forthwith and judgment rendered as
expeditiously as possible declaring the matter
so contested to be either valid or invalid.
Any order or judgment in the course of such
proceeding may be made and rendered by the
judge in vacation or otherwise; and for that
purpose, the court shall be deemed at all
times to be-in session and the act of the
judge in making the order or judgment shall
be. the act of the court.

(4) Any party may appeal to the Court of
Appeals from the final judgment rendered in
such proceeding. The court, in inquiring into
the regularity, legality or correctness of any
proceeding of the municipal corporation or
its governing body shall disregard any error,
irregularity or omission which does not af-
fect the substantial rights of .the parties to
the special proceeding, and may approve the
proceedings in part and may disapprove and
declare illegal or invalid in part other or
subsequent proceedings, or may approve or
disapprove the proceedings, or may approve
the proceedings in.part and disapprove .the
remainder thereof.

(5) Costs of the proceeding may be al-
lowed and apportioned between the parties in

the discretion of the court. [Amended by 1975
¢ 133 §2; 1979 c.284 §69)

33.810 [1955 c.522 §1, repealed by 1967 c 460 §8]
33.820 [1955 ¢.522 §2; repealed by 1967 c.460 §8}
33.830 [1955 ¢ 522 §3, repealed by 1967 ¢.460 §8]
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