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813.030

GENERAL PROVISIONS

813.010 Driving under the influence of
intoxicants; penalty. {1) A person commits the
offense of driving while under the influence of
intoxicants 1if the person drives a vehicle while
the person

(a) Has 08 percent or more by weight of
alcohol 1n the blood of the person as shown by
chemical analysis of the breath or blood of the
person made under ORS 813 100, 813 140 or
813 150,

(b) Is under the influence of intoxicating
liquor or a controlled substance, or

(¢) Ts under the influence of intoxicating
liquor and a controlled substance

(2) A person convicted of the offense
described n this section 1s subject to ORS
813 020 1n addition to this section

(3) The offense described 1n this section,
driving while under the influence of intoxicants,
18 a Class A misdemeanor and 1s applicable upon
any premises open to the public [1983 c 338 §587,
1985 ¢ 16 §293, 1987 ¢ 138 §3)

813.020 Fee to be paid on conviction;
examination; treatmeént; mandatory
imprisonment or community service. When
a person 18 convicted of driving under the influ-
ence of mntoxicants 1n violation of ORS 813 010, a
court shall comply with the following 1n addition
to any fine or other penalty imposed upon the
person under ORS 813 010

(1) The court shall require the person to do all
of the following

{a) Pay to the court the fee described under
ORS 813030 in addition to any fine mmposed
under ORS 813.010

(b) Complete an examination by an agency or
organization designated by the court to deter-
mine whether the person has a problem condition
involving alecohol or controlled substances as
described in ORS 813 040 The designated agen-
c1es or organizations must meet the standards set
by the Mental Health Division to perform the
dhagnostic assessment and treatment of problem
drinking, alcohohsm and drug dependency and
must be certified by the Mental Health Division
Wherever possible a court shall designate agen-
cies or organizations to perform the examination
that are separate from those that may be desig-
nated to carry out a program of treatment for
problem drinking or drug dependency

{c) Complete a treatment program, paid at
the expense of the person convicted, as follows:

{A) If the examination required under this
section shows that the person has a problem
condition 1nvolving alcohol or controlled sub-
stances, a program for rehabilitation for alco-
holism or drug dependence approved by the
Mental Health Division

(B) If the examination required by this sec-
tion shows that the person does not have a
problem condition mnvolving alcohol or controlled
substances, an alcohol or drug information pro-
gram approved by the Mental Health Division

{2) The court must impose and not suspend
execution of a sentence requiring the person
either to serve at least 48 hours’ imprisonment or
to perform community service for times specified
by the court under ORS 137 129 For purposes of
this subsection, a court may provide for the
imprisonment to be served 1n jail, mimmum
secunty facilities or mpatient rehabilitation or
treatment centers [1983 c 338 §588, 1985 ¢ 16 §294 and
former 487 549

813.030 Amount of fee; distribution,
The fee required by ORS 813 020 (1) shall comply
with all of the following

(1) Except as otherwise provided 1n this sec-
tion, the fee shall be in the amount of $175 The
court may wawe all or part of the fee in cases
mvolving indigent defendants The court may
make provision for payment of the fee on an
instalment basis

(2) The court shall distnbute the money
recerved from the fee under this section 1n accord-
ance with an expenditure plan approved by the
Legislative Assembly through the budget process
during the period when the Legislative Assembiy
1s 1n session or by the Emergency Board during
the interim period between sessions The expen-
diture plan may provide for distmbution of the
moneys for any of the following purposes

(a) For payment of the agency or organiza-
tion providing the examination required under
ORS 813.020

(b} For the Intoxicated Driver Program Fund
estabhished under ORS 813 270

(¢) To pay for pohice training.

(d) To pay for the administrative expenses of
governmental agencies involved 1n admimstering
programs relating to persons who drive under the
influence of intoxicants

(e} To provide moneys for other programs
relating to persons who drive under the influence
of mtoxicants as the legislative review agency
determines appropriate {1985 c 16 §296]

Note: The amendments to 813030 by section 29,
chapter 905, Oregon Laws 1987, take effect July 1, 1989 See
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section 39, chapter 905, Oregon Laws 1987 The text 1s set
forth for the user's convenience

813 030 The fee required by ORS 813 020 (1) shall be
n the amount of $175, except that the court may waive all or
part of the fee 1n cases involving indigent defendants The
court may make provision for payment of the fee on an
instalment basis The fee shall be ordered paid as follows

(1) $70 to be paid by the defendant directly to the agency
ur orgamzation providing the diagnostic assessment, and

(2) 8105 to be credited and distributed under ORS
137 295 as an obligation payable to the state

813.040 Standards for determination
of problem condition involving alcohol or
controlled substances. This section estab-
lishes, for purposes of ORS 807 060, 813 020 and
813 500, when a person has a problem condition
nvolving aleohel or controlled substances For
purposes of ORS 807 060, 813 020 and 813 500, a
person has a problem condition involving aleohol
or controlled substances if 1t 15 determined that
the person has a problem condition 1n which the
person’s health or that of others 1s substantially
impaired or endangered or the person’s social or
economic function 1s substantially disrupted
because of the person’s

(1) Habutual or pertodic use of alcohohc bev-
erages, or

(2) Use of or loss of the ability to control the
use of controlled substances or other substances
with abuse potential including a condition that
may have developed

(a} A physical dependence 1n which the body
requires a continuing supply of a drug or con-
trolled substance to avoid characteristic with-
drawal symptoms, or

(b) A psychological dependence charactenzed
by an overwhelming mental desire for continued
use of a drug or controlled substance {1983 ¢ 338
§589]

IMPLIED CONSENT

813.100 Implied consent to breath test;
confiscation of license upon refusal or
failure of test. (1) Any person who operates a
motor vehicle upon premises open to the public or
the lighways of this state shall be deemed to have
given consent, subject to the imphied consent law,
to a chemical test of the person’s breath for the
purpose of determining the alcohohic content of
the person's blood 1f the person s arrested for
driving a motor vehicle while under the influence
of intoxicants i violation of ORS 813 010 or of a
mumicipal ordinance A test shall be admimistered
upon the request of a police officer having reason-
able grounds to believe the person arrested to

have been driving while under the influence of
mtoxicants in violation of ORS 813 010 or of a
municipal ordinance Before the test 1s admin-
1stered the person requested to take the test shall
be informed of consequences and nights as
described under ORS 813 130

{2) No chemical test of the person’s breath
shall be given, under subsection (1) of this sec-
tion, to & person under arrest for driving a motor
vehicle while under the influence of intoxicants
m wviclation of ORS 813 010 or of a mumcipal
ordinance, if the person refuses the request of a
police officer to submit to the chemaical test after
the person has been informed of consequences
and nights as described under ORS 813 130

(3) If a person refuses to take a test under this
section or if the test under this section discloses
that the person, at the time of the test, had a level
of alcohol 1n the person’s blood that constitutes
being under the influence of intoxicating hquor
under QRS 813 300, the person’s driving priv-
1leges are subject to suspension under ORS
813 410 and the pohice officer shall do all of the
following

(a) Immediately take custody of any driver
hicense or permit 1ssued by this state to the person
to grant driving privileges

{b) Provide the person with a written notice
of mtent to suspend, on forms prepared and
provided by the division The wrnitten notice shall
inform the person of consequences and nights as
described under ORS 813 130

(c) If the person qualhfies under ORS 813 110,
1ssue to the person, on behalf of the Motor
Vehicles Division, a temporary driving permit

described under ORS 813 110

{d) Within a period of time required by the
division by rule, report action taken under this
section to the division and prepare and cause to
be delivered to the division a report as deseribed
. ORS 813 120, along with the confiscated
license or permit and a copy of the notice of
intent to suspend [1983 c 338 §591, 1985 ¢ 16 §298, 1985
c 672 §19]

813.110 Temporary permit upon con-
fiscation of license. (1) Except as otherwise
provided by this section, police officers, on behalf
of the Motor Vehicles Division, shall 1ssue tem-
porary dniving permits described under this sec-
tion to persons when required under ORS
813 100

(2) The division shall provide pohice depart-
ments and agencies with permits for 1ssuance as
required by this section The division shall estab-
hish the form and content of permits described n
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this section as the division determines appropri-
ate, but 1n a manner consistent with this section

(3) A permit described 1n this section 1s
subject to all the following

(a) Except as provided in paragraph (b) of
this subsection, the permit i1s vahd until the 30th
day after the date of arrest

(b) During the 12-hour period following 1ssu-
ance of the permit, the person 15 subject to ORS
807 570, and the permit 18 not a defense to a
charge under ORS 807 570

{¢) The permit shall be issued without pay-
ment of any fee

(d) The permit grants the same driving priv-
ileges as those granted by the person’s license
taken into possession under QRS 813 100

(4) A pohce officer shall not issue a perm:it
under this section if

(a) Dniving privileges of the person were
suspended, revoked or canceled at the time the
person was arrested,

(b) The person whose license was taken into
custody was operating on an invalid hcense,

(c) The person was not entitled to driving
privileges at the time of the arrest for any other
reason, or

(d) The person holds a license or permmt
granting driving privileges that was 1ssued by
another state or jurisdiction and that 18 not taken
into custody under ORS 813 100 [1985 c 16 §142,
1985 ¢ 672 §17]

813.120 Police report to division. A
report required by ORS 813 100 shall disclose
substantially all of the following information

(1) Whether the person, at the time the
person was requested to submut to a test, was
under arrest for driving a motor vehicle while
under the influence of intoxicants in violation of
ORS 813 010 or of a municipal ordinance

(2) Whether the police officer had reasonable
grounds to beheve, at the time the request was
made, that the person arrested had been dniving
under the mfluence of intoxicants 1n violation of
ORS 813 010 or of a municipal ordinance

(3) Whether the person refused to submit to a
test or 1f the person submitted to the test whether
the level of alcohol 1n the person’s blood, as
shown by the test, was sufficient to constitute
being under the influence of intoxicating hquor
under ORS 813 300

(4) Whether the person was informed of
consequences and rights as described under ORS
813 130

(5} Whether the person was given written
notice requared by ORS 813 100

(6) If the arrested person took the test, a
staterment affirming that the person conducting
the test was appropriately quahified

(7) If the arrested person took the test, a
statement affirming that any methods, pro-
cedures and equipment used 1n the test comply
with any requirements under ORS 813 160 [1983
¢ 338 §405, 1985 ¢ 16 §215, 1985 ¢ 672 §20]

813.130 Rights of and consequences for
person asked to take test. This section estab-
lishes the requirements for information about
rnghts and consequences for purposes of ORS
813 100 and 813 410 The following apply to the
information about rights and consequences

{1) The information about nghts and conse-
quences shall be substantially 1n the form pre-
pared by the Motor Vehicles Division The
division may establish any form it determines
appropriate and convenient

(2) The information about nghts and conse-
quences shall be substantially as foilows

(a) Dnving under the influence of intoxicants
18 a erime in Oregon, and the person 18 subject to
criminal penalties 1if the test shows that the
person 1s under the influence of intoxicants If the
person refuses the test or fails, evidence of the
refusal or failure may also be offered against the
person

(b) The person wall fail the test if the test
shows that the person 1s under the influence of
intoxicants under Oregon law

(c) If the person refuses or fails the test, the
person’s driving privileges will be suspended The
outcome of a cruminal charge for driving under
the influence of intoxicants will not affect the
suspension The suspension will be substantially
longer 1f the person refuses the test

(d) If the person refuses or fails the test and
has an Oregon driver hicense or permat, the license
or permit will be taken immediately and, unless
the person does not currently have full vahd
driving privileges, a temporary driving permit
will be 1ssued to the person

{e) If the person refuses the test, the person
will not be ehgible for a hardship permit for at
least 90 days, and posstbly for one year, depend-
ing on the person’s drniving record The person
may possibly quahify for an occupational permat
in 30 days 1if the person fails the test, depending
on the person’s driving record

(f) After taking the test, the person will have
a reasonable opportunity, upon request, for an
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additional chemical test for blood alcohol content
to be performed at the person’s own expense by a
gualified individual of the person’s choosing

{g) The person has a nght to a hearing to
challenge the validity of the suspension before the
suspension becomes effective The person must
make a written request to the Motor Vehicles
Dhvision for such a hearing If the person wins at
the hearing, the person’s driving privileges will
not be suspended If the person loses at the
hearing, the suspension will remain 1n effect
during any court review of the hearing

(h) The following times

{A) If the person 1s 1ssued a temporary dnv-
ing permit under ORS 802 500, the number of
hours before the driving permit will be effective
and the number of days the permit will be effec-
tive

(B} The number of days within which a
person must request a hearing under QRS
813 410

(C) The number of days within which a
hearing under ORS 813 410 will be held

(3) Nothing in this section prohibits the
division from providing additional information
concerning rights and consequences that the divi-
sion considers convenment or appropnate [1985
c 672 §22, 1987 ¢ 673 §3, 1987 ¢ 801 §11]

CHEMICAL TESTS; METHODS AND
REQUIREMENTS

813.140 Chemical test with consent;
unconscious person, Nothing in ORS 813 100
18 intended to preclude the administration of a
chemical test described mn this section A police
officer may obtain a chemical test of the blood to
determine the amount of alechol 1n any person’s
blood or a west of the person’s blood or urine, or
both, to determine the presence of a controlled
substance n the person as provided 1n the follow-
g

(1) If, when requested by a police officer, the
person expressly consents to such a test

(2) Notwithstanding subsection (1) of this
section, from a person without the person’s con-
sent 1f

(a) The police officer has probable cause to
believe that the person was dniving while under
the influence of intoxicants and that evidence of
the offense will be found 1n the person’s blood or
urine, and

{(b) The person 1s unconscious or otherwise 1n
a condition rendering the person incapable of

expressly consenting to the test or tests
requested [1983 ¢ 338 §593, 1985 ¢ 16 §299]

813.150 Chemical test at request of
arrested person. In addition to a chemical test
of the breath, blood or unine administered under
ORS 813 100 or 813 140, upon the request of a
police officer, a person shall be permitted upon
request, at the person’s own expense, reasonable
opportunity to have any hicensed physician and
surgeon, licensed professional nurse or quahfied
technician, chemist or other qualified person of
the person’s own choosing admmster a chemcal
test or tests of the person’s breath or blood for the
purpose of determiming the alcoholic content of
the person’s blood or a chemacal test or tests of
the person’s blood or urine, or both, for the
purpose of determiming the presence of a con-
trolled substance in the person The failure or
inability to obtain such a test or tests by a person
shall not preclude the admission of evidence
relating to a test or tests taken upon the request
of a police officer [1983 ¢ 338 §594, 1985 ¢ 16 §300)

813.160 Methods of conducting chem-
ical tests; duties of Health Division and
Department of State Police; reports; costs.
(1} To be vahid under ORS 813 300

{a) Chemical analyses of a person’s blood
shall be performed by an individual shown to be
qualified to perform such analyses and shall be
performed according to methods approved by the
Health Division For purposes of this paragraph,
the Health Division shall approve methods of
performing chemical analyses of a person’s blood
that are satisfactory for determinming aicohohe
content

(b) Chemical analyses of a person’s breath
shall be performed by ah individual possessing a
valid permit to perform such analyses 13sued by
the Department of State Police and shall be
performed according to methods approved by the
Department of State Police For purposes of this
paragraph, the Department of State Police shall
do all of the following

(A) Approve methods of performing chemcal
analyses of a person’s breath

(B) Prepare manuals and conduct courses
throughout the state for the trammng of police
officers 1n chemical analyses of a person’s breath,
which courses shall include, but are not hmited
to, approved methods of chemical analyses, use of
approved equipment and interpretation of test
results together with a written examination on
these subjects

(C) Test and certafy the accuracy, of equip-
ment to be used by police officers for chemteal
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analyses of a person’s breath before regular use of
such equipment and periodically thereafter at
mtervals of not more than 90 days Tests and
certsfication required by this subparagraph shall
be conducted by tramed techmicians

(D) Ascertain the quahfications and compe-
tence of individuals to conduct such analyses 1n
accordance with one or more methods approved
hy the department

(E) Issue permits to individuals according to
their qualifications Permits shall be ssued to
pohice officers only upon satisfactory completion
of the prescribed tramming course and written
examinahon A permit shall state the methods
and equipment which the police officer 18
qualified to use Permits shall be subject to termm-
nation or revocation at the discretion of the
Department of State Police

{2) In conducting a chemical test of the blood,
only a duly heensed physician or a person acting
under the direction or control of a duly licensed
physician may withdraw blood or plerce human
tissue A licensed physician, or 2 qualified person
actmg under the direction or contral of a duly
licensed physician, shall not be held civilly l:able
for withdrawing any bodily substance, 1n a meds-
cally acceptable manmer, at the request of a peace
officer

(3) An wndmndual who performs a chemical
analysis of breath or blood under QRS 813 100 or
813 140 shall prepare and sign a written report of
the findings of the test which shall include the
wdentification of the police officer upon whose
request the test was admimstered

(4) Any individual having custody of the
report mentiwoned 10 subsection (3) of this section
shall, upon request of the person tested, furmish
that person or that person’s attorney, a copy of
the report

{(5) The expense of condueting a chemical test
as provided by ORS 813 100 or 813 140 shall be
paid by the governmental unit on whose equip-
ment. the test 18 conducted or by the governmen-
tal umit upon whose request the test was
admmmstered 1if no governmental umt’s equip-
ment 18 used to conduct the test [1983 ¢ 338 §172
1985 ¢ 18 §57, 1985 ¢ 337 §2]

Nete Section b, chapter 822, Oregon Laws 1883, pro-
vides

Sec 5 Notwithstanding ORS 487 815, a chemicail
analysts of 8 person’s breath 13 not invalhid under ORS 487 545
when the mdrdual performing the analysis 15 downg so under
authanty of & permit 1ssued by the Health Division that 1s
valid on the effective date of this Act [October 15, 1983]
Persons performung such chemical analysis under such permit
may continue to do so for purposes of ORS 487 545 and

487 815 20 long as the permit remains vald as provided by the
Department of State Police

PLEA AGREEMENT

813.170 Plea agreement prohibited, (1)
Notwithstandmg ORS 135 405 to 135 445, a per-
son charged with the offense of driving under the
mfluence of mtoxicants shall not be allowed to
forfest bail or plead “gmlty” or “no contest” to any
other offense 1 exchange for a dismussal of the
offense charged No distriet attorney or oty
attorney shall make any motwicn and no judge
shall enter any order 1n derogation of this section
This section does not prohabit diversion as pro-
vided under ORS 813 200

{2) Notwithstanding ORS& 135 881 to
135901, a person charged with the offense of
driving under the influence of intoxicants shall
not be allowed to enter into any program of
supervised performance or diversion except as
provided under ORS 513 200 [1983 ¢ 338 §332]

DIVERSION

813.200 Notice of availablity of diver-
gion; petition; form: contents. {1) The court
shall mform at arraignment a defendant charged
with the offense of driving while under the influ-
ence of intoxicants as defined m ORS 813 010 or
a city ordinance conforming thereto that a diver-
s10n agreement may be available if the defendant
meets the critena set out 1 ORS 813 215 and
files with the court a petition for a dniving whale
under the influence of mmtoxicants diversion
agreement

(2} The petition forms for a driving while
under the influence of mtoxicants diversion
agreement shall be available to a defendant at the
court,

(3} The form of the petition for a driving
while under the influence of intoxicants diversion
agreement and the mformation and blanks con-
tained therein shall be determined by the
Supreme Court under RS 1525 The petition
forms made available to a defendant by any aity
or state court shall conform to the requirements
adopted by the Supreme Court

{4} In addition to any other mformation
reguired by the Supreme Court to be contamned n
a petition for a dnving while under the influence
of intoxicants diversion agreement, the petition
shall include

(a) A wawver by the defendant of the right to
speedy trial or sentencing 1 any subsequent
action upon the charge,
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(b} An agreement by the defendant to com-
plete at an agency or argamization designated by
the cily or state court a diagnostic assessment to
determine the possible existence and degree of an
aleohol or drug abuse problem,

{c) An agreement by the defendant to com-
plete, at defendant’s own expense based on defen-
dant’s abihity to pay, the program of treatment
mdicated as necessary by the diagnostic assess-
ment,

{d)} An agreement by the defendant to not use
intoxicants 1 conjunction with the defendant’s
operation of a motor vehicle and to comply fully
with the laws of this state designed to diseourage
the use of mtoxicants in conjunction with motor
vehicle operation,

{e} A notice to the defendant that the diver-
s1on agreement will be considered to be violated 1if
the court receives notice that the defendant at
any time during the diversion period commmitted
the offense of driving while under the mfluence of
mtoxicants or committed a viclation of ORS
811 174,

(f} An agreement by the defendant to keep
the court advised of the defendant’s current mail-
mg address at all himes during the diversion
penod,

{g) A wawver by the defendant of any former
Jeopardy rights under the federal and state con-
stitutions and ORS 1315056 to 131 525 1n any
subsequent action upon the charge or any other
offenses based upon the same criminal episode,
and

(h) A sworn statement, as defined 1n ORS
162 055, by the defendant certifying that the
defendant meets the ecritema set out m QRS
813 215 to be eligible to enter into the driving
while under the influence of intoxicants diversion
agreement |[1983c 318 §36889, 1985 ¢ 16 $191, 1987 ¢ 441 $4]

813.210 Petition, filing fee; service gn
prosecutor; ohjection. (1) After an accusatory
mstrument has been filed charging the defendant
with the offense of driving whnle under the influ-
ence of intoxicants, a defendant may file with the
court a petition for a driving while under the
influence of ntoxicants diversion agreement

described i ORS 813 200 The petition

(a} Must be filed within 30 days after the date
of the defendant’s first appearance on the sum-
mons, unless a later filing date 12 allowed by the
court upon a showing of good cause

(b} Notwithstanding paragraph (a) of this
subsection, may not be filed after entry of a gulty
plea or a no contest plea or after commencement
of any trial on the charge whether or not a new
trial or retrial 18 ordered for any reason

(2) The defendant shall pay to the court, at
the tume of filing a petition for a dniving while
under the influence of intoxicants diversion
agreement, a DNling fee established under ORS
813 240 The court may make provision for pay-
ment of the filing fee by the defendant on an
instalment basis The court may waive all or part
of the filing fee 1n cases mvolving 1ndigent defen-
dants The filing fee paid to the court under this
subsection shall be retained by the court if the
petition 1s allowed The filing fee shall be dis-
tributed as provided by ORS 813 240

(3) The defendant shall cause a copy of the
petition for a driving while under the mfluence of
intoxwants diversion agreement to be served
upon the distriet attorney or city attorney The
district attorney or city attorney may file wath the
court, within 15 days after the date of service, a
written obyection to the petition and a request for
a hEal‘ll’lg [1983 ¢ 338 370 1985 ¢ 16 §192 1987 ¢ 441 §b,
1987 ¢ 534 §1]

Note
vides

Sec 2 The amendments to ORS 8173 210 by section 1
of this Act apply o defendants whaose first appearance on the
sumrmons occurs oh or after the effective date of this Act
[September 27, 1987] [1987 ¢ 534 §2]

813.215 Elgibility for diversion. A
defendant 15 eligible for diversion if

(1) The defendant had no charge of driving
while under the mfluence of intoxicants or its
statutory counterpart 1n any jurisdiction pending
on the date of commission of the present offense
and withm 10 years before the date of the com-
mussion of the present offense the defendant has
not been convicted of or forfeited bail or security
for such an offense,

Section 2, chapter 534, Oregon Laws 1987, pro-

{2) The defendant was not participating 1n a
driving while under the influence of 1intoxicants
diversion program or i any sumlar alcohol or
drug rehabilitation program m this state or 1n any
other jurisdiction on the date of commssion of
the present offense and within 10 years before the
date of commission of the present offense the
defendant has not participated 1n any such pro-
gram,

{3) The defendant had no charge of murder,
manslaughter, criminally neghgent homicide or
assault that resulted from the operation of a
motor vehicle pending 1n this state or 1n any
other jurisdiction on the date of commission of
the present offense and within 10 years before the
date of commission of the present offense the
defendant has not been convicted of any such
charge,
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{4) The present driving while under the influ-
ence of mtoxicants offense did not mvolve an
aceident resulting in death or physical imjury, as
defined 1n QRS 161 015, to any person other than
the defendant, and

(8) The date of commiasion of the offense for
which the agreement 18 petitioned 15 later than
November 1, 1981 [1987 ¢ 441 83]

%13.220 Matters to be considered hy
court in determining to allow diversion
agreement After the time for requesting a hear-
g under ORS 813 310 has expired with no
request for a heanng, or after a hearing requested
under ORS 813 210, the court shall determine
whether to allow or deny a petition for a driving
whitle under the influence of intoxicants diversion
agreement In making a determination under this
section, the court

(1) Shall consider whether the diversion wall
be of benefit to the defendant and the commu-
nity

(2) May take into consideration whether
there was an early recogmition by the defendant
duning the proceeding that a course of diagnosis
and treatment of problem drinking, alcoholism or
drug dependency would be beneficial

{3} May take into consideration whether
there 15 a probability that the defendant wall
cooperate with the diagnostic assessment and
treatment agencles

{4} May take 1nto consideration whether the
defendant will observe the restrictions contamed
in the diversion agreement [i1982 338 §371 1987
c 441 §8]

813.230 Diversion agreement; record;
duration; effect of demal. (1) When the court
allows a petition for a driving while under the
influence of intoxicants diversion agreement filed
asprovided in ORS 813 210, the judge taking that
action shall sign the petition and indicate thereon
the date of allowance of the daversion pernod, the
length of the diversion period and the date upon
which the driving while under the influence
offense occurred The petilion when signed and
dated becomes the diversion agreement between
the defendant and the court The court shall
make the agreement a part of the record of the
case The court shall send to the Motor Vehicles
Dhivision, within 48 hours after allowing the peti-
t1on, a certified copy of the daversion agreement
The Motor Vehicles Dhvision shall make the
diversion agreement a pari of the defendant’s
operating record

(2} A dnving while under the influence of
intoxicants diversion agreement shall be for a

period of one year after the date the court allows
the petitien Durning the diversion period the
court, shall stay the driving while under the mflu-
ence of mtoxicants offense proceeding pending
completion of the diversion agreement or ils
termination

{3y When the court denies a petition for a
driving while under the nfluence of intoxicants
diversion agreement, it shail contmue the offense
proceeding against the defendant [1983 ¢ 338 §372,
1985 ¢ 16 §193, 1885 ¢ 710 87]

£13 236 Attendance at vietim impact
ireatment session as condition of diversion;
fee. In a county that has & victun unpact pro-
gram a court may reqiare 8s a condition of a
driving while under the influence of intoxicants
diveraion agreement that the defendant attend a
victim 1mpact treatment session If the court
requires attendance under this section, the court
may require the defendant, as part of the diver-
swn agreement, to pay a reasonable fee to the
victim 1impact program to offset the cost of the
defendant’s parficipation A court shall not order
a defendant to pay a fee 1n excess of $5 under this
SECTION [1987 ¢ 830 §2]

813.240 Amount and distribution of fil-
ing fee, (1) The filing fee paid by a defendant at
the time of fihng a petition for a driving whale
under the influence of mtoxicants diversion
agreement as provided mm ORS 813 210 shail be
$282 and shall be distrmbuted by the court as
follows 1f the petition 13 allowed

{a) 70 to the agency or orgamzation provid-
ing the diagnostic assessment,

(b)(A} In the case of distmbution of the fee by
& municipal or justice court, $12 to the Depart-
ment of Revenue to be credited to the Police
Standards and Traimng Account established by
ORS 181 690, or

{B} In the case of distribution of the fee by a
circuit ar district court, $12 to the State Court
Adninistrator for deposit in the Police Standards
and Traimng Account,

{c} $100 to the Mental Health Division for
deposit in the fund created under ORS 813 270, to
be used for purposes of that fund, and

(d) $100 to be distributed as provided for the
disposition of costs under ORS 153 630

(2) If less than the 8282 filing fee 15 pawd to
the court by the defendant under subsection (1) of
this section, the money actually recewved shall be
allocated n the amounts provided first to the
agericy or orgamzation providing the dragnostic
assessment, second to the Police Standards and
Tramming Account, third to the fund created
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under ORS 8§13 270 and the remainder as pro-
vided for the disposition of costs under ORS
153 630

(3) The Chaef Justice of the Oregon Supreme
Court may require that any or all fees distributed
by circuit and district courts under this section be
distributed through the offices of the State Court
Admimstrator [1983 ¢ 338 §373, 1985 ¢ 16 8194, 1985
¢ 277 §3)

Note The amendments to 813 240 by section 30
chapter 905, Oregon Laws 1987, take effect July 1, 1889 See
section 39, chapter 905 Oregon Laws 1987 The text 15 set
forth for the user’s convenience

813 240 The fihng fee paid by a defendant at the time
of filng a petition for a drinving while under the influence of
intoxicants diversion agreement as provided in ORS 813 210
shall be $282 and shall be ordered paid as follows if the
petition 1s allowed

{1} $70 to be paid by the defendant directly 10 the agency
or orgamization providing the diagnostic assessment

(2) $112 to be credited and distmbuted under QRS
137 295 as an obhgation payable to the state, and

{3} $100 to be treated as provided for disposition of fines,
costs and forfeited bail under ORS 153 630

813.250 Motion to dismiss charge on
completion of diversion; admissibility of
statements. (1) At any time after the conclusion
of the pernod of a driving while under the influ-
ence of 1ntoxicants diversion agreement
described 1n ORS 813 230, a defendant who has
fully comphed with and performed the conditions
of the diversion agreement may apply by motion
to the court wherem the diversion agreement was
entered for an order dismssing the charge with
prejudice

{2} The defendant shal} cause to be served on
the district attorney or city attorney a copy of the
motion for entry of an order dismissing with
prejudice the charge of driving while under the
influence of ntoxicants The motion shall be
served on the district attorney or city attorney at
the time it 15 filed with the court The distmct
attorney or city attorney may contest the motion

(3) If the defendant does not appear as pro-
vided by subsection (1) of this section within six
months after the conclusion of the diversion
period, and 1if the court finds that the defendant
fully complied with and performed the conditions
of the diversion agreement, and if 1t gives notice
of that finding to the district attorney or city
attorney the court may on 1ts own motion enter
an order dismssing the charge of driving while
under the influence of intoxicants with prejudice

(4) No statement made by the defendant
about the offense with which the defendant 1s
charged shall be offered or received 1n evidence 1n

any cniminal or civil action or proceeding ansing
out of the same conduct which 1s the basis of the
charge of driving while under the influence of
mtoxicants, if the statement was made during the
course of the diagnostic assessment or the
rehabihitation program and to a person employed
by the program [1983 ¢ 338 §374, 1985 c 16 §195, 1987
c 441 §7

813.255 Termination of diversion. (1)
At any time before the court dismisses with
prejudice the charge of drniving while under the
influence of intoxicants, the court on its own
motion or on the motion of the district attorney
or city attorney may issue an order requiring
defendant to appear and show cause why the
court should not terminate the diversion agree-
ment The order to show cause shall state the
reasons for the proposed termination and shall
set an appearance date

{2) The order to show cause shall be served on
the defendant and on the defendant’s attorney, 1f
any Service may be made by first class mail,
postage paid, addressed to the defendant at the
mailing address shown on the diversion petition
and agreement or at any other address that the
defendant provides in writing to the court

(3) The court shall terminate the diversion
agreement and continue the offense proceeding 1f

{(a) At the hearing on the order to show cause,
the court finds by a preponderance of the evi-
dence that any of the reasons for termination
described 1n this section exist, or

(b) The defendant fails to appear at the
hearing on the order to show cause

(4) If the court terminates the diversion
agreement and continues the offense proceeding,
the court

(a) On defendant’s motion and for good cause
shown, may reinstate the diversion agreement at
any time before conviction, acquittal or dismissal
with prejudice

{b) If defendant 1s convicted, may take into
account at time of sentencing any partial fulfill-
ment by the defendant of the terms of the diver-
sion agreement

(5) The court shall terminate a diversion
agreement under this subsection for any of the
following reasons

(a) If the defendant has failed to fulfill the
terms of the diversion agreement

{b) If the defendant did not quahfy for the
diversion agreement under the criteria in ORS
813 215 [1987 c 441 §9)
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813.260 Designation of agencies to per-
form diagnostic assessments; duties of
agency. (1) Courts having jurisdiction over
driving while under the imfluence of intoxicants
offenses shall designate agencies or orgamizations
to perform the diagnostic assessment and treat-
ment required under driving while under the
influence of intoxicants diversion agreements
described 1n ORS 813 200 The designated agen-
cles or organmizations must meet the standards set
by the Mental Health Dhvision to perform the
diagnostic assessment and treatment of problem
drinking, alcoholism and drug dependency and
must be certified by the Mental Health Dhvision
Wherever possible a court shall designate agen-
cles or organizations to perform the diagnostic
assessment that are separate from those that may
be designated to carry out a program of treatment
for problem drinking, alcoholism or drug depen-
dency

(2) Momtoring of a defendant’s progress
under a diversion agreement shall be the respon-
sibhility of the diagnostic assessment agency or
organization It shall make a report to the court
stating the defendant’s successful completion or
failure to complete all or any part of the treat-
ment program specified by the diagnostic assess-
ment The form of the report shall be determined
by agreement between the court and the diag-
nostic assessment agency or orgamzation The
court shall make the report of the diagnostic
assessment agency or organization that 1s
required by this subsection a part of the record of
the case [1983 ¢ 338 §375)

B813.270 Intoxicated Driver Program
Fund; ereation; uses. The Intoxicated Driver
Program Fund 1s created to consist of moneys
placed 1n the fund under ORS 813 030 and
813 240 or as otherwise provided by law The
moneys in the fund may be used only for the
following purposes

(1) To pay for providing treatment for indi-
viduals who enter diversion agreements under
ORS 813 200 and who are found to be indigent
Payment for treatment’under this subsection
may include treatment for problem drinking,
alcoholism or drug dependency Payment shall be
made as provided by the Mental Health Division
by rule to agencies or orgamizations providing
treatment

(2) To pay for evaluation as provided by law
of programs used for diversion agreements

(3) To pay the cost of administration of the
fund by the Mental Health Division

(4) To pay for matenals, resources and train-
g supplied by the Mental Health Division to

those persons, orgamizations or agencies perform-
ing the diagnostic assessments or providing edu-
cation or treatment to persons under diversion
agreements

{5) To pay for providing treatment or infor-
mation programs required under ORS 813 020 for
individuals who are found to be indigent [1983
¢ 338 §141, 1985 ¢ 16 §42]

EVIDENCE

813.300 Use of blood alcohol percent-
age as evidence; percentage required for
being under the influence, (1) At the tnal of
any civil or crimnal action, suit or proceeding
ansing out of the acts committed by a person
driving a motor vehicle while under the influence
of intoxicants, if the amount of alcohol 1n the
person’s blood at the time alleged 13 less than 08
percent by weight of alcohol as shown by chem-
1cal analysis of the person's breath or blood, 1t 13
mdirect evidence that may be used with other
evidence, 1f any, to determine whether or not the
person was then under the influence of intoxi-
cants

(2) Not less than 08 percent by weight of
alcohol 1n a person’s blood constitutes bemng
under the influence of intoxicating hquor

(3) Percent by weight of alcohol 1n the blocd
shall be based upon grams of alcohol per one
hundred cubic centimeters of blood [1983 c33g
§590, 1985 ¢ 16 §297)

813.310 Refusal to take chemical test
admissible as evidence. If a person refuses to
submit to a chemical test under ORS 813 100 or
refuses to consent to chemical tests under ORS
813 140, evidence of the person’s refusal 1s
admssible 1n any civil or criminal action, suit or
proceeding arising out of acts alleged to have been
comrmtted while the person was driving a motor
vehicle on premises open to the public or the
highways while under the mfluence of intoxi-
cants [1983 ¢ 338 §593, 1985 ¢ 16 §301]

813.320 Effect of implied consent law
on evidence. The provisions of the imphed
consent law, except ORS 813 300, shall not be
construed by any court to limit the introduction
of otherwise competent, relevant evidence 1n any
civil action, suit or proceedings or 1n any criminal
action other than a violation of ORS 813 01C or a
similar municipal ordinance in proceedings under
ORS 813 410 (1983 ¢ 238 §596, 1985 ¢ 16 §302)

SUSPENSION
(For Conviction)
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813.400 Suspension upon conviction;
duration; hearing. Driving any vehicle upon
any highway or on premises open to the public
while under the influence of ntoxicants con-
stitutes grounds for suspension of driving priv-
ileges The following apply to this section

(1) Upon receipt of a record of conviction for
an offense described 1n this section, the division
shall suspend the drnving privileges or right to
apply for driving privileges

(2) The suspension shall be for a period
described under Schedule IT of ORS 809 420,
except the division shall not remnstate any driving
privileges to the person until the person complies
with future responsibihity filings

(3) The hearing shall be a limited hearing
under ORS 809 440 that 18 hmited to the 1ssue of
whether the person 1s the person convicted The
division may use expedited hearing procedures
under ORS 809 440 [1983 ¢ 338 §354 (8) 1985 ¢ 16 §166
(8), 1985 ¢ 493 §10a (8) 1985 ¢ 669 §2a (8)]

{Under Imphed Consent Law)

813.410 Suspension upon receipt of
police report on imphed consent test; hear-
ng; validity of suspension; appeal. (1) If the
division receves from a pohice officer a report
that 1s 1n substantial compliance with ORS
813 120, the division shall suspend the driving
privileges of the person in this state on the 30th
day after the date of arrest unless, at a hearing
described under this section, the division deter-
mines that the suspension would not be valid as
described 1n this section A suspension imposed
under this section shall be for a period of time
estabhished under ORS 813 420

(2) If within 10 days from the date of arrest,
the division receives a written request for a hear-
g from a person whose driving privileges the
division proposes to suspend under this section,
the division shall provide a hearmg 1n accordance
with this section Except as otherwise provided
under this section, a hearing held by the division
under this section shall be subject to the provi-
sions for contested cases, other than appeal
provisions, under ORS 183 310 to 183 550 The
apphcable appeal provisions are as provided
under ORS 813 450 and section 24, chapter 672,
Oregon Laws 1985 Notwithstanding ORS
809 430, the division 18 not required to give any
notice of mtent to suspend or suspension 1n
addition to that provided under ORS 813 100

(3) A heaning required by this section 1s
subject to all of the following

(a) The hearing shall be before a represen-
tative of the division

{b) Unless there 1s an agreement between the
person and the division that the hearing be con-
ducted elsewhere, the hearing shall be held exither
in the county where the alleged offense occurred
or at any place within 100 miles of the place
where the offense 15 alleged to have occurred, as
established by the division by rule

(c) The division may contract with any per-
son or agency to hold the hearing on behalf of the
division and to report findings from the hearing
to the division and any person or agency may mn
individual cases 1ssue final orders on behalf of the
division

(d) A person who requests a hearing under
this section and who fails, without just cause, to
appear 1n person or through an attorney waives
the right to a hearing notwithstanding the provi-
swons of ORS 183 415 If a person waives a right to
a hearing under this paragraph, the division 1s
not required to make any showing at hearing

(e) Except as provided in ORS 813 440 or
upon remand under ORS 813 450, the division
shall hold the hearing and 1ssue a final order
within 30 days of the date of the arrest

() In connection with the hearing, the divi-
sion or its authorized representative may admin-
1ster caths and shall 1ssue subpenas for the
attendance of witnesses at the hearing requested
by the person or the division and the production
of relevant documents

(g) The hearing shall be recorded by whatever
means may be determined by the division and
shall include testimony and exhibits, if any The
record of the proceedings shall not be transcribed
unless requested by a party to the proceeding

(4) The scope of a hearing under this section
shall be limited to whether the suspension 1s valid
as described 1n this subsection A suspension
under this section 1s vahd 1if all of the following
requirements under ORS 813 100 have been met

{a) The person, at the time the person was
requested to submit to a test under ORS 813 100,
was under arrest for driving while under the
influence of intoxicants in violation of ORS
813 010 or a municipal ordinance

{b) The pohce officer had reasonable grounds
to beheve, at the time the request was made, that
the person arrested had been driving under the
influence of intoxicants in violation of ORS
813 010 or of a municipal ordinance

(¢c) The person refused the test under ORS
813 100, or took the test and the test disclosed
that the level of alcohol 1n the person’s blood at
the time of the test was sufficient to constitute

being under the influence of intoxicating hquor
under ORS 813 300
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(d) The person had been informed under
ORS 813 100 of nights and consequences as
described under ORS 813 130

(e} The person was given written notice
required under ORS 813 100

(f) If the person arrested submitted to the
test, the person admimstering the test was
qualified to administer the test under ORS
813 160

(g) If the person arrested submitted to the
test, the methods, procedures and equipment
used 1n the test complied with requirements
under ORS 813 160

{(5) A suspension imposed under this section
shall remamn 1n effect pending any appeal or
remand of a final order 1ssued under this section
and there shall be no stay of the suspension
pending appeal or remand

{6) Unless a person fails, without just cause,
to appear 1n person or through an attorney at a
hearnng requested under this section, a person
shall have the right to appeal any final order by
the division after a hearing under this section by
filng a petition The following apply to this
subsection

(a) The person shall file the petition in the
cireuit court for the county where the person
resides or, 1f the person does not reside in Oregon,
in the circuit court of the county in which the
arrest took place within 30 days after 1ssuance of
the final order of the division

(b) The court upon receipt of the petition
shall set the matter for hearing upon 10 days’
notice to the division and the petitioner unless
hearing 18 waived by both the division and the
petitioner {1983 c 3385458, 1986¢ 16 §167, 1985 672 §13,
1987 ¢ 158 §170)

813.420 Duration of suspension for
refusal or failure of breath test. When the
division 1mposes a suspension under ORS
813 410, the suspension shall be for a period of
time determined according to the following

{1) If the suspension 1s for refusal of the test
under ORS 813 100 and the person 1s not subject
to an increase 1n the suspension time for reasons
described 1n ORS 813 430, the suspension shall be
for a period of one year

(2) If the suspension 1s for refusal of the test
under ORS 813 100 and the person 1s subject to
an increase 1n the suspension time for reasons
described in ORS 813 430, the suspension shall be
for a period of three vears

(3) If the suspension 15 because the test under
ORS 813 100 disclosed that the person had a level

of alcohol 1n the person’s blood that constituted
being under the influence of intoxicating hiquor
under ORS 813 300 and the person 1s not subject
to an increase 1n the suspension time for reasons
described in ORS 813 430, the suspension shall be
for a period of 90 days

(4) If the suspension 1s because the test under
ORS 813 100 disclosed that the person had a level
of alcohol 1n the person’s blood that constituted
being under the influence of intoxicating liquor
under ORS 813 300 and the person 1s subject to
an increase 1n the suspension time for reasons
deseribed 1n ORS 813 430, suspenston shall be for
a peniod of one year {1985 ¢ 16 §i71]

813.430 Grounds for increase in dura-
tion of suspension. This section establishes
circumstances under which ORS 813 420 requires
an increase 1n the time for suspension of driving
privileges and under which ORS 813 520 requires
an increase 1n the time before the division may
1ssue a hardship permit A person 1s subject to an
inerease n suspension time under this section if
any of the following apply

(1) The person 1s presently participating 1n a
driving while under the influence of intoxicants
diversion program n this state or in any sumilar
alcohol or drug rehabihitation program in this or
any other junsdiction

{2} Within the five years preceding the date
of arrest any of the following occurred

(a) A suspension of the person’s driving priv-
1leges under ORS 813 410 or 482 540 (1981
Replacement Part) became effective

(b) The person was convicted of driving
under the influence of intoxicants in violation of
ORS 813010 or 1its statutory counterpart in
another junisdiction or a mumcipal ordinance

(c) The person commenced participating 1n a
driving while under the influence of intoxicants
diversion program 1n this state or 1n any sumilar
aleohol or drug rehabihitation program 1in this or
any other jurisdiction [1985 ¢ 16 §173, 1985 ¢ 672 §15,
1987 ¢ 801 §12]

813.440 Hearing on validity of suspen-
sion for persons unable to request or
appear at hearing within required time, (1)
Notwithstanding ORS 813 410, the division may
provide a hearing to determine the validity of a
suspension under ORS 813 410 for a person who,
for one of the reasons described in subsection (2)
of this section, was unable to

(a) Request a hearing within the time
required by ORS 813 410, or

(b} Appear, either 1n person or through an
attorney, at a hearing held under ORS 813 410
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(2) The division may provide a hearing under
this section only if the reason for the person’s
mability to request or attend a hearing within the
time required under ORS 813 410 was caused by
any of the following

(a) The person’s physical incapacity, verified
by a physician to the satisfaction of the division
to be of a nature that would prevent the person
from making the appropriate request or attending
the hearing

(b) A death 1n the immedate family of the
person, verified to the satisfaction of the division

{c) An error of the division

{d) Other just cause as defined by the division
by admnistrative rule

{3) A hearing held under this section 1s sub-
ject to the same provisions as a hearing held
under ORS 813 410, except that the division 1s
not required to hold the hearing and make the
determination within the time required by ORS
813 410

(4) The granting of a hearing under this
section shall not delay the imposition of a suspen-
sion under ORS 813 410 within the time required
under ORS 813 410 However, if a person estab-
lishes that the person was deprived by division
error of an opportunity to appear at a hearing, the
division shall rescind the suspension and shall
promptly schedule a subsequent hearing to deter-
mine the validity of the suspension under ORS
813 410 In other cases under this sectton, when
the division 1s unable to hold the hearing within
the time required by ORS 813 410, the division
shall rescind any suspension imposed under ORS
813 410 only 1if the division determines, at a
hearing held under this section, that the suspen-
sion was not vahd as described under ORS
813 410

(5) The following apply to this section

(a) The division shall 1ssue a final order
within 10 days after the heaning described 1n this
section

(b) If the division has rescinded a suspension
under subsection (4) of this section and if the
division, at the hearing described in this section,
determines that the suspension 1s valid as
described under ORS 813 410, the division shall
remnstate the suspension effective five days after
the final order 1s 1ssued

(c) Notwithstanding ORS 809 430, no addi-
tional notice or order of suspension need be given
[1985 ¢ 16 §169, 1985 ¢ 672 §14, 1987 ¢ 272 §5)

813.450 Appeal from suspension for
refusal or failure of breath test. (1) The

petition to the circuit court appealing an order of
the division after a hearing under ORS 813 410
shall state the nature of the petitioner’s interest
and the ground or grounds upon which the peti-
tioner contends the order should be reversed or
remanded

(2) The court shall conduct the review with-
out a Jury Review shall be limited to the record of
the division’s hearing

(3} Any party to the proceedings before the
circuit court may appeal from the judgment of the
court to the Court of Appeals

(4) Upon review mn the circuit court and
Court of Appeals, the court may affirm, reverse or
remand the order as follows

{a) If the court finds that the dvision has
erronecusly interpreted a provision of law and
that a correct interpretation compels a particular
action, it shall

{A) Set aside or modify the order, or

{B) Remand the case to the dwviswon for
further action under a correct mterpretanon of
the provision of law

(b) The court shall remand the order to the
division 1if 1t finds the division’s exercise of dis-
cretion to be any of the following

(A) Qutside the range of discretion delegated
to the agency by law

(B) Inconsistent with a division rule, an
officially stated division position, or a prior divi-
sion practice, 1f the inconsistency 1s not explained
by the division,

{C) Otherwise 1n violation of a constitutional
or statutory provision

(c) The court shall set aside or remand the
order 1f 1t finds that the order 1s not supported by
substantial evidence 1n the record

(5) Upon review, the court shall affirm the
division’s order unless the court finds a ground
for setting asmide, modifying or remanding to the
division under a specified provision of this sec-
tion {1985 ¢ 672 §231

813.460 Division procedures upon ver-
ification of suspension of driving privileges
of wrong person. If the division verifies to 1ts
satisfaction that 1t has suspended the driving
privileges of the wrong person under ORS
813 410 because a person arrested for driving
under the influence of intoxicants gave false 1den-
tification at the time of the arrest, all the follow-
ing apply

(1} The division shall immediately rescind
the suspension order under the false name and
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shall 13sue a suspension order for the period set
forth 1n ORS 813 420 to the person arrested

(2) The division shall i1ssue the order 1 the
manner set forth in ORS 809 430

{3) No further notice of suspension need he
given

{4) The lime hmtations in ORS 813 410 (1),
(2) and (3){¢) do not apply to a suspension order
1ssued under this section [1985 ¢ 672 §25]

. 813.470 Division notation on record of
person acquitted after suspension. The divi-
s1on shall make a notation on the driving record
of a person indicating that the person was acquit-
ted of a charge of driving under the influence of
mtoxicants if

(1} The person’s driving privileges were sus-
pended because the test under ORS 813 100 dis-
closed that the person had a level of aleohel i the
person’s blood that constituted being under the
mfluence of mnmtoxicating hiquor under QRS
813 300,

{2) An accusatory nstrument was filed
charging the person with driving under the influ-
ence of mnioxicants i vwlation of ORS 813 010
arising out of the same incident that ied to the
suspension of the person’s driving privileges,

(3} The person was acquitted of the charge,
and

(4) The person presents the division with a
certafied copy of the judgment of acquittal from
the court clearly showing the location of the
court, the date of the arrest and the findings of
the court. [1987 ( 303 §3)

HARDSHIP PERMITS

813.500 Restrictions on issuance. (1) If
a person’s hicense 18 suspended a second or subse-
quent tume for driving while under the influence
of mtoxicants under ORS 813 400 the division
may only 1ssue a hardship permit to the person
under ORS 807 240 1f the person, 1n addition to
any requirement under ORS 807 240 and any
applicable requirements under ORS 807 250 and
813 520

(a) Is examined by the Mental! Health Divi-
sion or 1ts designee to determine whether the
person has a problem condition involving alcohol
or controlled substances as described 1 ORS
813 040, and

(b} Complies with the requirements of this
section

{2) If the Mental Health Division determines
that the person has a problem conditton wmvolv-
ng alcohol or controlled substance, as described

tn ORS 813 040, the division may 1ssue the per-
mit to the person only if both the following apply

{a) The person enrolled 1n a program for
rehabilitation for aleoholism or drug dependence
approved by the Mental Health Division

{b} The Mental Health Division recom-
mends, on the basis of the person’s progress in the
rehabilitation program, such remnstatement 1n
writing to the division If the Mental Health
Division makes a recommendation under this
paragraph, the Mental Health Division shall
state specifically m the recommendation the
times, places, routes and days of the week mim-
mally necessary for the person to retain employ-
ment, to attend any alcohol treatment or
tehabilitation program or to obtamm necessary
medical treatment for the person or a member of
the persen’s immediate family

(3) If the Mental Health Dhivision determines
that the person does not have & problem condi-
tion involving aleohol or controlled substances as
described in ORS 813 040, the division may 1ssue
the permit to the person only if, in addition to
any requiremenis under ORS 807 240, the person
enters an alcchel or drug information program
approved by the Mental Health Division and the
division determines that 1ssuance of a permat 18
appropriate If the division 1ssues & permet to a
person described 1n this subsection, the division
shall require, under ORS 807 240, that the person
complete the program as a condition of retaining
the permt [1983 c 318 §%28, 1985 ¢ 16 §145 1987 c 801
§13]

813.5610 Limitatrons on privileges
granted by permit; conditions of permit.
This section estabhshes himitations that the divi-
sion 1s requared or permitted to place on hardship
permits 1zsued under ORS 807 240 to persons
whose suspension 1s based upon a conviction for
driving under the influence of mtoxicants or upon
ORS 813 100 Lamntations placed on a hardship
permit under this section are i addition to any
limitations placed on the permit under ORS
807 240 A person’s permat 15 subject to suspen-
sion or revocation as provided under ORS
807 240 1f the division determunes that the halder
of the permit has violated any hmitation placed
upon the permmt under this section Violation of a
limitation under this section 1s pumishable as
provided by ORS 811 175 or 811 182 The limita-
t1ons are as described m the following

{1} A hardship permit 1ssued to the perscen
shall limit the person’s driving privileges

{a) To the times, places, routes and days the
division determines to be mimmally necessary for
the petson to retain employment, to attend any
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alcohol treatment or rehabilitation program or to
obtain required medical treatment for the person
or a member of the person’s immediate famly,
and

{b) To times, places, routes and days that are
specifically stated

(2) The person’s driving privileges under the
permut are subject to suspenston or revocation 1f
the person does not maintain a good driving
record, as defined by the admimstrative rules of
the division, during the term of the permt,

(3) If the person 1s 1n a rehabilitation pro-
gram under ORS 813 500, the person must com-
plete the rehabilitation program

{4) The division may require the person to
complete a driver improvement program under
ORS 809 480 as a condition of the permit

(5) If the person 1s involved 1n a diversion
agreement under ORS 813 220 and 813 230, the
division may require the person to successfully
complete the diversion program as a condition of
retaining the permt

{6) The division shall condition the permit so
that the permit will be revoked 1if the person 1s
convicted of any of the following

(a) Reckless dnving under ORS 811 140

(b} Driving under the influence of intoxicants
under ORS 813 010

{(c} Failure to perform the duties of a dniver
under ORS 811 700 or 811 705

{d) Fleeing or attempting to elude a polce
officer under ORS 811 540

(&) Driving while suspended or revoked under
ORS 811 175 or 811 182

() Driving after being declared a haltual
offender under ORS 811 185 [198J ¢ 338 §328, 1985
¢ 16 §146 1987 ¢ 730 §21, 1987 ¢ 801 §14]

813.520 Limitations on division
authority to issue hardship permit or rein-
state driving privileges. In addition to any
provisions of ORS 807 240 and 813 510 or
807 250, this section establishes hmitations on
the authonty of the Motor Vehicles Division to
1ssue driving privileges under ORS 807 240 The
division may not reinstate any driving privileges
or 1ssue any hardship perrmmt under ORS 807 240
as provided under any of the following

(1) For a period of 90 days after the beginning
of the suspension 1f the suspension 15 for refusal
of the test under ORS 813 100 and the person 1s
not subject to an increase in the time before a
permit may be 1ssued for reasons described n
ORS 813 430

(2) For a period of 30 days after the beginning
of the suspension 1f the suspension 1s because the
test under ORS 813 100 disclosed that the person
had a level of alcohol 1n the person’s blood that
constituted being under the influence of intox-
1cating hiquor under ORS 813 300 and the person
1s not subject to an increase 1n the time before a
hardship permit may be issued for reasons
described 1in ORS 813 430

(3) For a period of one year after the begin-
ning of the suspension 1f the suspension 18
because the test under ORS 813 100 disclosed
that the person had a level of alcohol n the
person’s blood that constituted being under the
influence of intoxicating hiquor under ORS
813 300 and the person 1s subject to an 1increase
the time before a hardship permit may be 1ssued
for reasons described under ORS 813 430

(4) For a period of one year after the begin-
mng of the suspension 1f the suspension 1s for
refusal of the test under ORS 813 100 and the
person 1s subject to an 1ncrease 1n the time before
a hardship permit may be 1ssued for reasons
described 1in ORS 813 430

(5} For a period of 90 days after the beginning
of the suspension under ORS 813 400 1f 1t 1s the
person’s second conviction for driving while
under the influence of intoxicants The division
shall not refuse to 1ssue a hardship permit for the
reason described 1n this subsection 1f the person’s
driving privileges were suspended under ORS
813 410 based upon the same occurrence and the
division refused under subsection (1), (2), (3) or
(4) of this section to 18sue a permit for any period
of time during that suspension

(8) For a penod of one year after the begin-
ning of the suspension under ORS 813 400 1f 1t 15
the person’s third or subsequent conviction for
driving while under the influence of intoxicants
The division shall not refuse to 1ssue a permit for
the reason described in this subsection if the
person’s driving privileges were suspended under
ORS 813 410 based upon the same occurrence
and the division refused under subsection (1), (2),
{3) or (4) of this section to 1ssue a hardship
permit for any period of time duning that suspen-
sion

(7) To any person who 13 afflicted with men-
tal or physical infirmities or disabilities rendering
1t unsafe for the person to drive a motor vehicle

(B) If the suspension 1s based upon a convic-
tion for a violation of ORS 813 010 or 15 imposed
under ORS 813 410 based upon ORS 813 100 to a
person who has available pubhic or private trans-
portation sufficient to fulfill the person’s trans-
portation needs while the person 1s suspended
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(9) For a period of 30 days following imposi-
tion of suspension, if the person, within the
previous year, has been convicted of a major
traffic offense as defined in ORS 153 500 and the
suspension 1s based upon a conviction for vio-
lation of ORS 813 010 or 1s imposed under ORS
813 410 based upon ORS 813 100 (1985 ¢ 16 §148,
1985 ¢ 672 §16 1987 ¢ 673 §1a, 1987 ¢ 801 §15]

IGNITION INTERLOCK DEVICES

Note Chapter 746, Oregon Laws 1987, provides

Sec 1 (1) The Traffic Safety Commission shall estab-
hsh a pilet program for the use of \gnition intertock devices by
persons convicted of driving under the influence of intoxa-
cants and granted hardship permits under ORS 807 240 The
commussion shall select an appropriate number of counties for
participation in the pilot program

(2) The Motor Vehicles Division shall adopt rules that
specify requirements for igmuion mterlock devices that may
be used and shall publish a hst of devices that meet the
requirements The List may include devices that

(2) Do not impede the safe operation of the vehicle,
(b) Have the fewest opportunities to be hypassed

{c) Correlate well with established measures of alcohol
impairment,

(d) Work accurately and rehably 1n an unsupervised
environment,

(e) Require a deep lung breath sample or other accurate
measure of blood &leohol content equivalence

(f) Resist tampering and give evidence 1f tampering 1s
attempted,

(g) Are difficult to circumvent, and require premedita-
ton to do so,

(h) Minimze tnconvenience to a sober user,

(1) Operate reliably over the range of automobile environ-
ments or automobile manufacturing standards

() Are manufactured by a party who 15 adequately
msured for product hability, and

(k) Have a lahel affixed 1 a prominent location warning
that any person tampering with, cirecumventing or otherwise
misusing the device 1s subject to cival penalty [1987 ¢ 746 §1]

Sec 2 (1) In the counties chosen by the Traffic Safety
Commussion to participate 1 the tgnition interlock device
pilot program, when a persen 15 convicted of driving while
under the influence of intoxicants m violation of ORS 813 010
or of 8 municipal ordinance, the court shall, in addition to any
other sentence imposed, impose a requirement that an
approved 1igmtion interlock device be mstalled 1 any vehicle
owned or operated by the person before the person 1s eligible
for a hardship driver permit under ORS 807 240

(2) If an 1gmtion 1nterlock system 1s ordered 1nstalled
pursuant to subsection (1) of this sectisn the court shall
require the defendant to pay the reasonable costs of leasing,
installing and maintaining the device A payment schedule
may be established for the defendant by the court

(3) The court may waive the defendant’s responsibility
to pay all or part of the costs under subsection (2) of this
section 1f the defendant meets the critema for indigency
established for wawver of a filing fee under ORS 813 210 Ifthe
defendant's responsibility for costs 1s waived then notwith-
standing ORS 813 270, the costs described 1n subsection (2) of
this section shall be paid from the Intoxicated Driver Program
Fund [1987 ¢ 746 §2)

Sec 3 (1) When a court orders installation of an
1gnition nterlock device pursuant to section 2 of this Act the
court shall send a copy of the order to the Motor Vehicles
Dtvision The division shall note the requirement on the
driving record of the person required 1o nstall the device

(2) The division may not 1ssue a hardship permit under
ORS 807 240 to any person who 13 ordered to install an
ignition interlock device on the person’s vehicle until the
person furmshes the diwision satisfactory proof that the
device has been installed on any vehicle owned or operated by
the person The division shall determine by rule what con-
stitutes satisfactory proof under this subsection

(1) When the division 1ssues s hardship permit to a
person who 1s required to have an 1gnition interlock device,
the division shall note on the permit that the device 18
required The notation const:tutes a hirmitation on the permit
and a persen who violates the hmitation 15 pumshable as
provided in ORS 811 175 for driving 1n violation of a hardship
permut [1987 ¢ 746 §3]

Sec 4 Notwithstanding section 4 of this Act, if a
person 1s required, 1n the course and scupe of the person's
employment, to operate a motor vehiele owned by the person’s
employer, the person may operate that vehrcle without
nstallation of an igmtion nterlock device tf

(1) The employer has been notified that the emplaye 15
operating with a hardship permit restncted as provided m
section 3 of this Act and

(2} The employe has proof of the notificat:on m the
possession of the employe while operating the employer’s
vehicle in the course of employment [1987 ¢ 746 §4)

Sec 5 (1} A person commits the offense of knowingly
furmishing a motor vehicle without an ignition interlock
device to somenne who 1s not authorized to drive such a
vehicle 1if the person rents, leases, lends or otherwise furnishes
& motor vehicle to someone the person knows to have been
ordered by a court to wnstall an ignition interlock device, and
the motor vehicle 1s not equipped with such a device that 1s in
working order

(2) 1he offense described n this section, knowingly
furnishing a motor vehicle without an igniion nterlock
device to someone who 1s not authomzed to drive such a
vehicle, 1s a Class A traffic infraction [1987 ¢ 746 §5)

Sec 6 (1) A person commuts the offense of unlawfully
soliciting ancther to blow wnto an ignition interlack device or
start a motor vehicle equipped with an igmition nterlock
device 1f the person has such a device as a condition of
receiving a hardship permit and the person requests or solhicits
another to blow mnto the device or start the motor vehicle so as
to circumnvent the device

(2) The offense described n this section, unlawfully
soliciting another to blow nto an ignition interlock device or
start a motor vehicle equipped with an ignitton nterlock
device, 15 a Class A traffic infraction [1987 ¢ 746 §b)
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Sec 7 (1) A person commuts the offense of unlawfully
blowing into an ignition mterlock device or starting s motor
vehuicie equipped with an gnitwn ntertock device if, for the
purpose of providing an operable motor vehscle for someone
required under section 2 of this Act to have such a device, the
person hlows mto an igmtion nterlock device or starts an
automohile equipped with the device

(2) This section does not apply to a person who 15
requited Lo have an ignition nterleck device and who blows
into or starts the person’s own vehicle that 15 0 equipped

(3] The offense descrnbed m this section, unlawfully
blowmg mto an 1gmiton mtetleck device or starting a metor
vehicle equipped with an ignition interlick device, 15 a Class A
traffic miraction [1987 ¢ 746 §7]

Sec B Notwithstanding ORS 813 270, moneys in the
Intoxwated Drver Program Fund may be used to pay for
admmistration and evaluation of the mlot program estab
lished by this Act and for the costs of participation n the
program for indigents [1987 ¢ 746 §8]

Sec 8 (1) A persen commuts the uffense of tamperning
with an gmitien interlock device if the person does anything

to a device that was ordered 1nstalled pursuant to section 2 of
this Act that circumvents the operation of the device

{2) The offense described 1n this section, tampermg with
an 1gnition mterlock device, 15 a Class A traffic infraction
[1987 ¢ 746 §9]

Sec 10 The Traffic Safety Commigsion n coopera-
tion with the Motor Vehicles Dnvision shall evaluate the pilot
program authorized by this Act and shall repott the evaluation
to the Sixty-fifth Legslative Assembly The program will be
considered successful +f the recidivism rate for those subject to
this Act 1z reduced by al least 10 percent over g one-year
period [1987 ¢ 746 §10]

Sec 11 This Act applies to persons convicted of
driving under the influence of intoxicants on and after the
effective date of this Act [July 16, 1987] [1987 ¢ 746 §11]

Sec 12 This Act 18 repealed on June 30, 1989 [1987
c 746 §12]
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