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646.050

PRICE DISCRIMINATION IN
COMMERCE AND FOOD COMMERCE

646.010 Designation and scope of ORS
646.010 to 646.180. ORS 646 010 to 646 180
shall be known and designated as the Anti-price
Discrnmination Law, and the inhibitions against
discrimination in those sections shall embrace
any scheme of special concessions or rebates, any
collateral contracts or agreements or any device
of any nature whereby discrimination 13, 1n sub-
stance or fact, effected 1n violation of the spint
and intent of ORS 646 010 to 646 180

646.020 Definitions and explanations.
(1) When used in ORS 646 010 to 646 180, unless
the context otherwise requires

(a) “Commerce” means trade or commerce
within this state, exclusive of food commerce

(b} “Food commerce” means trade or com-
merce within this state in articles of food for
human consumption and such other articles as
usually are sold 1n food stores in connection with
articles of food for human consumption In the
case of persons selling 1tems other than items of
food commerce, the term “food commerce” 1s
restricted solely to such items of food commerce
as are defined 1n this paragraph

(c) “Person” means indiwvidual, corporation,
partnership, association, joint stock company,
business trust or umncorporated organization

(d) “Price” means the net price to the buyer
after the deduction of all discounts, rebates, or
other price concessions paid or allowed by the
seller

{e) “Replacement cost™ means the cost per
unit at the retail outlet at which the merchandise
sold or offered for sale could have been bought by
the seller at any time within 10 days prior to the
date of sale or the date upon which 1t 1s offered for
sale by the seller, If bought 1n the same quantities
as the seller’s usual or customary purchase of such
merchandise, after deducting all discounts,
rebates or other price concessions

{f) “Retailer i1 food commerce” means any
person engaged n food commerce who sells
directly to the consumer for use

(g) “Wholesaler 1n food commerce” means
any person engaged 1n food commerce other than
a retailer or producer, manufacturer or processor

(2) As used in ORS 646 010 to 646 180,
“vendor” includes any person who performs work
upon, renovates, alters or improves any personal
property belonging to another person

646 030 Application to cooperative
associations. ORS 646 010 to 646 180 shall not
prevent a cooperative association from returning
to 1ts members, producers aor consumers the
whole, or any part of, the net earnings or surplus
resulting from 1its trading operations, 1n propor-
tion to theiwr purchases or sales from, to or
through the association

646.040 Price discrimination prohib-
ited; price differentials. (1) It 1s unlawful for
any person engaged in commerce or food com-
merce, or both, 1n the course of such commerce,
either directly or indirectly, to discriminate 1n
price between different purchasers of com-
modities, or services or output of a service trade,
of hke grade and qualhty or to discriminate in
price between different sections, communities or
cities or portiwons thereof or between different
locations in sections, commumnities, cities Or por-
tions thereof 1in this state, where the effect of such
discrimination may be substantially to lessen
competition or tend to create a monopoly 1n any
line of commerce, or to injure, destroy or prevent
competition with any person who either grants or
knowingly receives the benefit of such discrimi-
nation, or with customers of either of them

{2) Subsection (1) of this section does not
prevent

(a) Dhfferentials which make only due allow-
ance for differences 1n the cost of manufacture,
sale or delivery, resulting from the differing meth-
ods or quantities in which the commaodities are
sold or delwvered to purchasers

(b} Persons engaged 1n selling goods, wares or
merchandise, or service or output of a service
trade, in commerce from selecting theiwr own
customers 1n bona fide transactions and not 1in
restraint of trade

(c) Price changes from time to time where 1n
response to changing conditions affecting the
market for or marketability of the goods con-
cerned, such as but not hmted to actual or
imminent deterioration of perishable goods,
obsolescence of seasonal goods, distress sales
under court process, or sales mn good faith in
discontinuance of business in the goods con-
cerned

646.050 Establishing prima facie case
of discrimination; justification of discrimi-
nation. Upon proof being made, in any suit or
other proceeding 1n which any violation of ORS
646 010 to 646 180 1s at 1ssue, that there has been
discrimination 1n price, or in services or facilities
furmished, or 1n payment for services or facilities
rendered or to be rendered, the burden of rebut-
ting the prima facie case thus made by showng
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Justification 1s upon the person charged with the
violation, but this section does not prevent a
seller rebutting the prima facie case so made by
showing that the lower price of the seller, or the
payment for or furmishing of services or facilities
to any purchaser or purchasers was made 1n good
faith to meet an equally low price of a competitor
or the services or facilities furnished by a com-
petitor

646.060 Commissions and allowances.

No person engaged in commerce or food com-
merce, or both, 1n the course of such commerce,
shall pay, grant, receive or accept anything of
value as a commission, brokerage or other com-
pensation, or any allowance or discount 1n heu
thereof, except for services rendered 1n connec-
tion with the sale or purchase of goods, wares,
service, or output of a service trade, or merchan-
dise In all such transactions of sale and purchase,
neither party to the transaction shall pay or grant
anything of value as a commission, brokerage or
other compensation, or any allowance or discount
in heu thereof, to the other party to the transac-
tion or to any agent, representative or other
intermediary therein, where such agent, repre-
sentative or other imtermediary 18 acting for or 1n
behalf of or 18 subject to the direct or indirect
control of the other party to the transaction

646.070 Special payments to custom-
ers. No person engaged in commerce or food
commerce, or both, in the course of such com-
merce, shall pay or contract for the payment of
anything of value to or for the benefit of a
customer of such person in the course of such
commerce as compensation or in consideration
for any services or facilities furnished by or
through such customer 1n connection with the
processing, handling, sale or offering for sale of
any products or commodities manufactured, serv-
1ce or output of a service trade, sold or offered for
sale by such person, unless such payment or
consideration 1s available on proportionally equal
terms to all other customers competing 1n the
distribution of such products or commodities, or
service, or output of service trades

646 080 Special services to customers.
No person engaged in commerce or food com-
merce, or both n the course of such commerce,
shall discriminate in favor of one purchaser
against another purchaser or purchasers of a
commodity, or service, or output of a service
trade, bought for resale, with or without process-
ing, by contracting to furmish or furnmishing, or by
contributing to the furmishing of any services or
facilities connected with the processing, han-
dhing, sale or offering for sale of such commodity,
or service, or output of a service trade, purchased

upon terms not accorded to all purchasers on
proportionally equal terms

646.090 Inducing or receiving price
discrimination prohibited. No person
engaged 1n commerce or food commerce, or both,
in the course of such commerce, shall knowingly
induce or receive a discrimination mn price which
18 prohibited by ORS 646 040 to 646 080

646 100 [(Amended by 1963 ss ¢ 2 §3 repealed by
1975 ¢ 255 §17)

646 105 (196355 ¢ 2 §2 repealed by 1975 ¢ 235 §17]
646 110 [Repealed by 1975 ¢ 255 §17)
646 120 [Repealed by 1975 ¢ 255 §17)

646,130 Cost surveys as evidence.
Where a particular trade or industry, of which the
person, firm or corporation complained against 1s
a member, has an established cost survey for the
locality and vicimity 1n which the offense 1s com-
mitted, such cost survey 1s competent evidence to
be used in proving the costs of the person, firm or
corporation complained against within the provi-
sions of ORS 646 010 to 646 180

646.140 Enjoining violations; recover-
ing treble damages; limitation on com-
mencement of actions. (1) Any person injured
by any violation, or who will suffer injury from
any threatened wiolation, of ORS 646 010 to
646 180 may mamntan an action n any court of
general equitable jurisdiction of this state, to
prevent, restrain or enjoin the violation or threat-
ened violation If in such action, a violation or
threatened violation of ORS 646 010 to 646 180 1s
established, the court shall enjoin and restrain or
otherwise prolhibat such violation or threatened
violation, and the plaintiff in the action 1s
entitled to recover three-fold the damages sus-
tamned by the plamiff, and the costs of suit and a
reasonable attorney fee at trial and on appeal

(2) Actions brought under this section shall
be commenced within four years from the date of
the mjury [Amended by 1981 ¢ 887 §75, 1983 ¢ 467 §2]

646.150 Action for damages. If no
injunctive relief 18 sought or required, any person
mjured by any viclation of ORS 646 010 to
646 180 may maintamn an action for damages
alone 1in any court of general junisdiction in this
state The measure of damages 1n such acton
shall be the same as that preseribed by ORS
646 140

646.160 Presumption of damages. In
any proceedings mstituted or action brought 1n
pursuance of the provisions of ORS 646 140 or
646 150, the plaintaff, upon proof that the plain-
tiff has been unlawfully discriminated against by
the defendant, shall conclusively be presumed to
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646.335

have sustained damages equal to the monetary
amount or equivalent of the unlawful discrimina-
tion, and, in addition thereto, may estabhish such
further damages, 1f any, as the plaintiff may have
sustained as a result of the discrimination

646.170 Requiring defendant to tes-
tify Any defendant in an action brought under
the provisions of ORS 646 140 to 646 160 may be
required to testify under the provisions of ORCP
65 or by deposition In addition, the books and
records of any such defendant may be brought
into court and introduced, by reference, into
evidence No information so obtamned may be
used against the defendant as a basis for a crimi-
nal prosecution under ORS 646 990 (1} [Amended
by 1979 ¢ 234 §184 1981 ¢ 898 §52]

646.180 Illegal contracts. Any contract,
express or unplied, made by any person n vio-
lation of any of the provisions of ORS 646 010 to
646 180 15 an 1llegal contract and no recovery
thereon shall be had

646 210 [Repealed by 1971 ¢ 744 §27]
646 220 [Repealed by 1971 e 744 §27|
646 230 [Repealed by 1971 ¢ 744 §27|
646 260 [Repealed by 1975 ¢ 255 §17|
646 270 (Repealed by 1975 ¢ 255 §17|
646 280 |Repealed by 1975 ¢ 255 §17]
646 290 |Repealed by 1975 ¢ 255 §17]
646 295 [1973 ¢ 491 §2, repealed by 1975 ¢ 255 §17]

646 310 [Repealed by 1975 ¢ 92 §1 and by 1975 ¢ 255
§17)

ENFORCEMENT OF EXPRESS
WARRANTIES ON NEW MOTOR
VEHICLES

646.315 Definitions for ORS 646,315
to 646.375. Asused in ORS 646 315 to 646 375

(1) “Consumer” means

{a) The purchaser or lessor, other than for
purposes of resale, of a new motor vehicle nor-
mally used for personal, family or household
purposes,

{b) Any person to whom a new motor vehicle
used for personal, famly or household purposes 15
transferred for the same purposes during the
duration of an express warranty applicable to
such motor vehicle, and

{c) Any other person entitled by the terms of
such warranty to enforce the obligations of the
warranty

{(2) “Motor vehicle” means a passenger motor
vehicle as defined in ORS 801 369 that 15 sold 1n

this state, other than a motorcycle [1983 ¢ 469 §1,
1985 ¢ 16 §468, 1987 ¢ 476 §1]

646 320 [Repealed by 1975 ¢ 92 §1 and by 1975 ¢ 255
§17]

846.325 Availability of remedy. The
remedy under the provisions of ORS 646 315 to
646 375 15 available to a consumer 1f

(1) A new motor vehicle does not conform to
applicable manufacturer’s express warranties,

(2) The consumer reports each nonconfor-
mity to the manufacturer, 1ts agent or 1ts author-
1zed dealer, for the purpose of repair or
correction, during the period of one year follow-
ing the date of onginal delivery of the motor
vehicle to the consumer or during the period
ending on the date on which the mileage on the
motor vehicle reaches 12,000 miles, whichever
period ends earlier, and

{3) The manufacturer has received direct
written notification from or on behalf of the
consumer and has had an opportumty to correct
the alleged defect “Notification” under this sub-
section mcludes, but 15 not limited to, a request
by the consumer for an informal dispute settle-
ment procedure under ORS 646 355 {1983 ¢ 469 42
1987 ¢ 4786 §6]

646 330 [Repealed by 1975 ¢ 92 §1 and by 1975 ¢ 255
§17]

646.335 Consumer's remedies; manu-
facturer’s affirmative defenses (1) If the
manufacturer or its agents or authonzed dealers
are unable to conform the motor vehicle to any
applicable manufacturer’s express warranty by
repainng or correcting any defect or condition
that substantially mmpairs the use, market value
or safety of the motor vehicle to the consumer
after a reasonable number of attempts, the manu-
facturer shall

{a) Replace the motor vehicle with a new
motor vehicle, or

(b} Accept return of the vehicle from the
consumer and refund to the consumer the full
purchase or lease price paid, including taxes,
license and registration fees and any simular col-
lateral charges excluding interest, less a reason-
able allowance for the consumer’s use of the
vehicle

(2) Refunds shall be made to the consumer
and lienholder, if any, as their interests may
appear A reasonable allowance for use 18 that
amount directly attributable to use by the con-
sumer prior to the first report of the nonconfor-
mity to the manufacturer, agent or dealer and
during any subsequent period when the vehicle 1s
not out of service by reason of repair
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(3) It shall be an affirmative defense to any
claim under ORS 646 315 to 646 375

{a) That an alleged nonconformity does not
substantially impair such use, market value or
safety, or

{b) That a nonconformity 1s the result of
abuse, neglect or unauthorized modifications or
alterations of the motor vehicle by the consumer
(1983 ¢ 469 §3 1987 c 476 §2]

646 340 {Repealed by 18975 ¢ 92 §1 and hy 1975 ¢ 255
$17]

646.345 Presumption of reasonable
attempt to conform; extension of time for
repairs; notice to manufacturer. (1) It shali
be presumed that a reasonable number of
attempts have been undertaken to conform a
motor vehicle to the apphcable manufacturer’s
express warranties 1if, during the period of one
year following the date of original delivery of the
motor vehicle to a consumer or during the period
ending on the date on which the mileage on the
motor vehicle reaches 12,000 miles, whichever
period ends earlier

{a) The same nonconformity has been subject
to repair or correction four or more times by the
manufacturer or its agent or authorized dealer,
but such nonconformity continues to exist, or

{b) The vehicle 1s out of service by reason of
repair or correction for a cumulative total of 30 or
more business days

(2) A repar or correction for purposes of
subsection {1) of this section includes a repair
that must take place after the expiration of the
earlier of either period

(3) The period ending on the date on which
the mileage on the motor vehicle reaches 12,000
males, the one-year period and the 30-day period
shall be extended by any perod of time during
which repair services are not availlable to the
consumer because of a war, invasion, strike, fire,
flood or other natural disaster

(4) In no event shall the presumption
described 1n subsection {1) of this section apply
against a manufacturer unless the manufacturer
has received prior direct written notification
from or on behalf of the consumer and has had an
opportunity to cure the defect alleged [1983 ¢ 469
34

646 350 {Repealed by 1975 ¢ 92 §1 and by 1975 ¢ 255
§17]

646.3565 Use of informal dispute settle-
ment procedure as condition for remedy;

binding effect on manufacturer Ifthe man-
ufacturer has established or participates in an

informal dispute settlement procedure that sub-
stantially comphes with the provisions of Title
16, Code of Federal Regulations, Part 703, as
from time to time amended, and causes the con-
sumer to be notihed of the procedure, ORS
646 335 concerning refunds or replacement shall
not apply to any consumer who has not first
resorted to the procedure A decision resulting
from arbitration pursuant to the informal dispute
settlement procedure shall be binding on the
manufacturer [1983 ¢ 469 §5]

646.357 Informal dispute settlement
procedure; recordkeeping; review hy
Department of Justice. A manufacturer
which has established or participates 1n an mfor-
mal dispute settlement procedure shall keep
records of all cases submitted to the procedure
under ORS 646 355 and shall make the records
available to the Department of Justice 1f the
department requests them The department may
review all case records kept under this section to
determine whether or not the arbitrators are
complying with the provisions of ORS 646 315 to
646 375 1 reaching their decisions {1987 ¢ 476 34]

646.359 Judicial review; damages. (1)
If a consumer appeals to a court from a decision
resulting from the informal dispute settlement
procedure estabhshed by ORS 646 355 because
the consumer was not granted one of the remedies
specified in ORS 646 335 (1), and the consumer 1s
granted one of the specified remedies by the
court, the consumer shall also be awarded up to
three times the amount of any damages, together
with reasonable attorney fees and costs, 1if the
court finds that the manufacturer did not act 1in
good faith 1n the dispute settiement procedure

(2) If a consumer brings an action under ORS
646 315 to 646 375 against a manufacturer who
has not established informal dispute settlement
procedures and the consumer 1s granted one of
the remedies specified 1n ORS 646 335 (1), the
consumer shall also be awarded three times the
amount of the damages, plus attorney fees and
costs {1987 c 476 §5]

646 360 [Repealed by 1975 ¢ 92 §1 and by 1975 ¢ 255
§17]

646 361 Limitations on aclions against
dealers (1) Nothing in ORS 646 315 to 646 375
creates a cause of action by a consumer against a
vehicle dealer

(2) A manufacturer may not. join a dealer as a
party in any proceeding brought under ORS
646 315 to 646 375, nor may the manufacturer try
to collect from a dealer any damages assessed
against the manufacturer 1n a proceeding brought
under ORS 646 315 to 646 375 [1987 ¢ 476 §7)
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646.425

646.365 Limitation on commencement
of action. Any action brought under ORS
646 315 to 646 375 shall be commenced within
one vear following whichever period ends earher

(1) The period ending on the date on which
the mileage on the motor vehicle reaches 12,000
miles, or

(2) The period of one year following the date
of the onginal delivery of the motor vehicle to the
consumer (19313 ¢ 469 6]

646 370 [Repealed by 1975 ¢ 92 41 and by 1975 ¢ 255
§17]

646.375 Remedies supplementary to
existing statutory or common law reme-
dies; election of remedies. Nothing in ORS
646 315 to 646 375 15 intended 1n any way to limit
the rights or remedies that are otherwise avail-
able to a consumer under any other law However,
if the consumer elects to pursue any other remedy
in state or federal court, the remedy available
under ORS 646 315 to 646 375 shall not be avail-
able insofar as 1t would result 1n recovery 1n
excess of the recovery authorized by ORS 646 335
without proof of fault resulting in damages 1n
excess of such recovery [1983 ¢ 469 47|

646 410 [Repealed by 1975 ¢ 255 §17)

REPURCHASE OF FARM IMPLEMENTS
BY SUPPLIER FROM RETAILER

646.415 Definitions for ORS 646.415
to 646.4565. For the purposes of ORS 646 415
to 646 455

{1) “Current model” means a model listed 1n
the wholesaler’s, manufacturer’s or distributor’s
current sales manual or any supplements to the
manual

{2) “Current net price” means the price hsted
in the wholesaler's, manufacturer’s or dis-
tributor’s price list or catalog 1n effect at the time
the contract 15 canceled or discontinued, less any
apphicable trade, volume or cash discounts

(3) “Farm implements” means

(a) Any vehicle designed or adapted and used
exclusively for agricultural operations and only
mcidentally operated or used upon the highways,
and

{b) All other consumer products for agn-
cultural purposes supplied by the suppher to the
retailer pursuant to a written contract, wntten
sales agreement or written security agreement

(4) “Inventory” means farm implements,
machinery, attachments and repair parts

{5) “Net cost” means the price the retailer
actually paid for the merchandise to the whole-
saler, manufacturer or distributor

{6) “Retailer” means any person engaged in
the busimess of retailing farm implements,
machinery, attachments or repair parts within
the State of Oregon, but does not include retailers
of lawn and garden equipment who are not pri-
marnily engaged 1n retailing farm implements

(7} “Supplier” means the wholesaler, manu-
facturer, manufacturer's representative or dis-
tributor of farm 1mplements, machinery,
attachments or spare parts [1984 ¢ 351 §1]

646 420 {Repeanled by 1975 ¢ 255 §17}

646.425 Payment or credit for unused
farm implements and parts upon termina-
tion of contract between supplier and
retailer; statutory remedy supplemental to
contract remedies. (1) This section apples to
a retailer and a suppher who enter into a written
contract, written sales agreement or written
security agreement whereby the retailer agrees to
maintain as a part of the contract a stock of parts
of complete or whole machines or attachments
sold, manufactured or distributed by the supplier
If the contract, sales agreement or security agree-
ment 1s terminated, canceled or discontinued,
unless the retailer elects to keep the stock under a
contractual right to do so, the suppher shall pay
the retailer for the farm implements, machinery,
attachments and repair parts, or credit their cost
to the retailer’s account 1f the retailer has out-
standing any sums owing the suppher The pay-
ment or credit shall be as follows

{a) The payment or the credit for the unused
complete farm implements, machinery and
attachments 1n new condition shall be 1n a sum
equal to 100 percent of the net cost of all such
complete farm implements, machinery and
attachments that are current models and that
have: been purchased by the retailer from the
supplier within the 24 months immediately pre-
ceding notification by either party of intent to
cancel or discontinue the contract The payment
or credit shall include the transportation charges
to the retailer and from the retailer to the sup-
plier, 1f the charges have been paid by the retailer
or invoiced to the retailer’s account by the sup-
pher

(b) The payment or credit for repair parts
described in this paragraph shall be a sum equal
to 85 percent of the current net prices on the
repair parts, including superseded parts, histed 1n
current price hists or catalogs in use by the sup-
plier on the date of canceilation or discontinu-
ance of the contract, and including the
transportation charges from the retailer to the
destination designated by the suppher which
have heen paid by the retailer, or invoiced to a
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retailer’s account by the suppher This paragraph
applies to parts which had previously been pur-
chased by the retailer from the supplier and are
held by the retailer on the date of the cancellation
or discontinuance of the contract or thereafter
are received by the retailer from the suppher The
suppher shall pay the retaler or credit to the
retailer’s account a sum equal to five percent of
the current net price of all parts returned for the
handhing, packing and loading of the parts, unless
the supplier elects to catalog or list the inventory
and perform packing and loading of the parts
itself

{2) Upon the payment or allowance of credit
to the retailer’s account of the sum under subsec-
tion (1) of this section, the title to the farm
implements, farm machinery, attachments or
repair parts shall pass to the supplier making the
payment or allowing the credit and the supplier
shall be entitled to the possession of the farm
implements, machinery, attachments or repair
parts However, this section shall not 1n any way
affect any security interest which the supplier
may have 1n the inventory of the retailer

(3) The provisions of this section shall apply
to any annual part return adjustment agreement
made between a retailer and a supplier

(4) The provisions of this section shall be
supplemental to any agreement between the
retailer and the supplier covering the return of
farm implements, machinery, attachments and
repair parts The retailler may elect to pursue
either the retailer’s contract remedy or the rem-
edy provided under this section An election by
the retailer to pursue the contract remedy shall
not bar the retailer’s rght to the remedy provided
under this section as to those farm implements,
machinery, attachments and repair parts not
affected by the contract remedy This section
does not affect the right of a supplier to charge
back to the retailer’s account amounts previocusly
paid or credited as a discount incident to the
retailer’s purchase of goods In addition, any
repurchase under this section shall not be subject
to the provisions of ORS 76 1010 to 76 1110 [1983
¢ 561 §2)

646 430 |Repealed bv 1975 ¢ 255 §17]

646.435 Repurchase of inventory by
supplier; effect of new contract. (1) A sup-
plier shall repurchase the inventory of a retailer,
as 1if the suppler had terminated the contract, as
follows

(a) Upon the death of a retailer whose busi-
ness 1s owned as a tenancy by the entirety, at the
option of the spouse or the heir or heirs of the
retailer

(b) Upon the death of a stockholder of a
corporation operating as a retailer, at the option
of the heir or heirs of the stockholder and upon
the consent of the board of directors

(2) The surviving spouse or the heir or heirs
may exercise the option under this section not
later than one year from the date of the death of
the retaier or the stockholder

(3) Nothing mm ORS 646 415 to 646 455
requires the repurchase of inventory by the sup-
pher

(a) If the suppher and the corporation acting
as a retailer enter into a new contract to operate
the retail dealership

(b) If the suppher and the surviving spouse or
the heir or heirs of the retailer enter into a new
contract to operate the retail dealership [1983 ¢ 551
33

646 440 [Repealed by 1975 ¢ 255 §17)

646.445 Civil action for supplier’s
failure to pay. If a suppher described in ORS
646 425 (1), upon the cancellation of a contract
by either a retailer or the suppher, fails to make
payment as required by ORS 646 425 or 646 435,
the supplier shall be hable 1n a civil action to be
brought by the retailer or by the retailer’s spouse,
heir or heirs for the payments required under
ORS 646 425 [1983 ¢ 551 §4]

646 450 [Repealed by 1975 ¢ 255 §17]

646.455 Exemptions from repurchase
requirement ORS 646 415 to 646 445 shall
not require any of the following

(1) T'he repurchase from a retailer of a repair
part 1f the retailer previously has failed to return
the repair part to the supplier after being offered
a reasonable opportunity to return the repair part
at a price not less than 100 percent of the net
price of the repair part as histed in the then
current price hist or catalog

(2) The repurchase from a retailer of repair
parts which have a hmited storage hife or are
otherwise subject to deterioration, mcluding but
not himited to rubber 1tems, gaskets, batteries,
repair parts mn broken or damaged packages,
single repair parts priced as a set of two or more
items and repair parts which because of their
condition are not resalable as new parts without
new packaging or reconditicning

(3) The repurchase from a retailer of any
inventory that was acquired by the retailer from
any source other than the suppher (1383 ¢3551 §5)

646 460 [Repealed by 1975 ¢ 255 §17)
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646.469

TRADE SECRETS
646.461 Definitions for ORS 646.461
t0 646.475. Asusedin ORS 646 461 to 646 475,
unless the context otherwise requires

(1) “Improper means” includes theft, bribery,
misrepresentation, breach or inducement of a
breach of a duty to maintain secrecy or espronage
through electronic or other means Reverse
engineering and independent development alone
shall not be considered improper means

(2) “Misappropriation” means
(a) Acquisition of a trade secret of another by

a person who knows or has reason to know that
the trade secret was acquired by improper means,

{b) Dhsclosure or use of a trade secret of
another without express or imphed consent by a
person who used improper means to acquire
knowledge of the trade secret,

{c) Dhsclosure or use of a trade secret of
another without express or imphed consent by a
person who, before a matenal change of position,
knew or had reason to know that 1t was a trade
secret and that knowledge of 1t had been acquired
by accident or mistake, or

(d) Disclosure or use of a trade secret of
another without express or :amplhed consent by a
person, who at the time of disclosure or use, knew
or had reason to know that the knowledge of the
trade secret was

(A) Derived from or through a person who
had utilized improper means to acquire 1t,

+ {B) Acquired under circumstances giving rise
to a duty to maintain 1ts secrecy or lumit 1ts use,
or

{C) Derved from or through a person who
owed a duty to the person seeking relef to main-
tain 1ts secrecy or hmit 1ts use

(3) “Person” means a natural person, corpo-
ration, business trust, estate, trust, partnership,
association, jomnt venture, government, govern-
mental subdivision or agency or any other legal or
commercial entity

(4) “Trade secret” means information,
including a drawing, cost data, customer list,
formula, pattern, compilation, program, device,
method, techmque or process that

{a) Derives independent economic value,
actual or potential, from not bemng generally
known to the public or to other persons who can
obtain economic value from 1ts disclosure or use,
and

(b) Is the subject of efforts that are reason-
able under the circumstances to mamtain its
secrecy [1987 ¢ 537 §2)

646.463 Enjoining misappropriation;
payment of royalties; affirmative acts. (1)
Actual or threatened misappropnation may be
temporarily, preliminanily or permanently
enjoined Upon application to the court, an
injunction shall be vacated when the trade secret
has ceased to exist, but the mjunction may be
continued for an additional reasonable period of
time 1n order to ehminate commercial advantage
that otherwise would be derived from the misap-
propriation.

{2) In exceptional circumstances, an injunc-
tion may condition future use upon payment of a
reasonable royalty for the period of time for
which use could have been prolibited Excep-
tional circumstances include, but are not limited
to, a material and prejudicial change of position
prior to acquiring knowledge or reason to know of
the misappropriation that renders a prohibitive
injunction mequitable

{3) In appropriate circumstances, the court
may order affirmative acts to protect a trade
secret [1987 c 537 §3]

646.465 Damages for misappropria-
tion. (1) A complamnant 15 entitled to recover
damages adequate to compensate for misap-
propriation, unless a material and prejudicial
change of position by a defendant prior to acquir-
ing knowledge or reason to know of the misap-
propriation renders a monetary recovery
inequitable

(2) Damages may include both the actual loss
caused by misappropriation, and the unjust
enrichment caused by misappropriation that 1s
not taken into account 1n computing actual loss,
but shall not be less than a reasonable royalty for
the unauthorized disclosure or use of a trade
secret

(3) Upon a finding of wilful or malicious
misappropnation, punmtive damages may be
awarded 1n an amount not exceeding twice any
award made under subsections (1} and (2) of this
section [1987 ¢ 537 §4]

646.467 Attorney fees. The court may
award reasonable attorney fees to the prevailing
party if

(1) A claim of misappropriation 1s made in
bad faith,

(2) A motion to terminate an 1njunction 1s
made or resisted in bad faith; or

(3} Whlful or malicious misappropriation 18
found by the court or jury [1987 ¢ 537 §5]

646.469 Preservation of trade secret
by court; methods. In any action brought
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under ORS 646 461 to 646 475, the court shall
preserve the secrecy of an alleged trade secret by
reasonable means, which may include granting
protective orders 1n conhection with discovery
proceedings, holding in-camera hearings, sealing
the records of the action or ordering any person
mvolved i1n the htigation not to disclose an
alleged trade secret without prior court approval
11987 ¢ 537 §6]

646,471 Limitation on commencement
of action An action for misappropriation must
be brought within three years after the misap-
propriation 15 discovered or by the exercise of
reasonable diligence should have been discovered
For the purposes of this section, a continuing
misappropriation constitutes a single claim [1987
¢ 537 87)

646.473 Conflicting tort, restitution or
other law providing civil remedies; exclu-
sions for certain other remedies; limited
immunity for public bodies and officers,
employes and agents, (1) Except as provided
in subsection (2) of this section, ORS 646 461 to
646 475 supersedes conflicting tort, restitution or
other law of Oregon providing civil remedies for
misappropriation of a trade secret

(2) ORS 646 461 to 646 475 shall not affect

(a) Contractual remedies, whether or not
based upon misappropriation of a trade secret,

{b) Other civil remed:es that are not based
upon misappropnation of a trade secret,

{c) Criminal remedies, whether or not based
upon misappropriation of a trade secret, or

(d) Any defense, immunity or limitation of
habbity afforded public bodies, thewr officers,
employes or agents under ORS 30 260 to 30 300

{3) Notwithstanding any other provision in
ORS 646 461 to 646 475, public bodies and their
officers, employes and agents are immune from
any claim or action for misappropriation of a
trade secret that 1s based on the disclosure or
release of information 1n obedience to or 1n good
faith rehance on any order of disclosure 15sued
pursuant to ORS 192 410 1o 192 490 or on the
advice of an attorney authonzed to advise the
public body, 1ts officers, employes or agents [1987
¢ 537 §8]

646 475 Application and construction
of ORS 646.461 to 646.475; short title;
effect of invalidity. (1) ORS 646 461 to
646 475 shall be applied and construed to effectu-
ate their general purpose to make uniform the law
with respect to the subject of ORS 646 461 to
646 475 among states enacting them

{2) ORS 646 461 to 646 475 may be cited as
the Uniform Trade Secrets Act

(3) If any provision of ORS 646 461 to
646 475 or 1ts application to any person or cir-
cumstances 15 held invahd, the invalidity shall
not affect other provisions or applications of ORS
646 461 to 646 475 which can be given effect
without the invalid provision or application, and
to this end the provisions of ORS 646 461 to
646 475 are severable [1987 ¢ 537 §§9, 10, 11]

Note Section 12 chapter 537 Oregon [ aws 1987, pro-
vides

Sec 12 This 1987 Act [646 461 to 646 475] takes effect
on January 1, 1988, and does not apply to misappropnation
occurning pror to the effective date With respect to a con-
tinuing musappropriation that began prior to the eifective
date this 1887 Act also does not apply to the continuing
musappropriation that occurs after the effectiv e date

646 5610 [Repealed by 1953 ¢ 391 §2)

PRODUCERS’ COOPERATIVE
BARGAINING ASSOCIATIONS

646.515 Definitions for ORS 646.515
t0 646.545. Asusedin ORS 646 515 to 646 5435,
unless the context requires otherwise

(1) “Agricultural eommodity” or “commo-
dities” means any and all agricultural, hor-
ticultural, viticultural and vegetable products
produced in this state, either in their natural
state or as processed by a producer for the pur-
pose of marketing such product, including bees
and honey, but not including timber, timber
products, gramn and grain products or seed prod-
ucts

”

(2) “Cooperative bargaining association
means an association of producers formed or
operated pursuant to ORS chapter 62 with the
purpose of group bargamning with respect to the
sale of any agricultural commodity or com-
modities

(3)(a) “Dealer” means, except as provided 1n
paragraph (b) of this subsection, any person or
agent of the person who purchases or contracts to
purchase an agricultural commodity from a pro-
ducer or agent of the producer, for the purpose of
packing. processing or marketing such com-
modity

{b) “Dealer” shall not mclude any organiza-
tion operating as an agricultural cooperative cor-
poration

{4} “Producer” means a person engaged 1n the
business of producing agricultural commodities
(1963 ¢ 514 §1)

646 520 [Repealed by 1853 ¢ 391 §2]
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646.605

646.525 Cooperative bargaining asso-
ciations authorized. Producers shall have the
nght to Join voluntanly and belong to cooperative
bargaining associations [1963 ¢ 514 §2

646 530 |Hepealed by 1953 ¢ 391 §2]

646.535 Unfair trade practices prohib-
ited. No dealer shall knowmngly engage 1n the
following unfair trade practices

(1) Interfere with, restrain, coerce or boycott
a producer m the exercise of the rights guaranteed
pursuant to ORS 646 525, or

(2) Discriminate agamst a producer with
respect to price or other terms of purchase of raw
agricultural commodities, by reason of the pro-
ducer’s membership in or contract with cooper-
ative bargaining associations, or

(3) Pay or loan money, or give any other
thing of value to a producer as an inducement or
reward for refusing to or ceasing to belong to a
cooperative bargaining association [1963 c514 §3,
1969 ¢ 165 §1]

646 540 [Repealed by 1953 c 391 §2]

646.545 Remedy for unfair trade prac-
tices; jurisdiction. (1) In addition to any other
remedies provided by law, any producer injured
by a violation of ORS 646 535 may maintain an
action for damages sustained by such producer

(2) The prevailing party in any action
brought pursuant to subsection (1) of this section
shall be allowed, in addition to the costs and
disbursements otherwise prescribed by law, a
reasonable sum for attorney fees at trial and on
appeal for the prosecution or defense of such
action

(3) Notwithstanding the provisions of ORS
46 060 to 46 080, the district court shall not have
jurisdiction n any action for damages for vio-
lation of ORS 646 535 (1963 ¢ 514 §§4 3. 1981 ¢ 897
§76]

648 HH0
646 560
646 570
646 580
646 590
646 800

[Repealed by 1953 ¢ 791 §2]
[Repealed by 1953 c 391 §2]
[Repealed by 1953 ¢ 491 §2]
[Repealed by 1953 ¢ 391 §2]
[Repealed by 1953 ¢ 391 §2}
[Repealed by 1953 ¢ 391 §2]

UNLAWFUL TRADE PRACTICES

646.605 Definitions for ORS 646 605
to 646.652. Asused in ORS 646 605 to 646 652

(1) “Trade” and “commerce” mean advertis-
ing, offering or distnibuting, whether by sale,
rental or otherwise, any real estate, goods or

services, and includes any trade or commerce
directly or indirectly affecting the people of this
state

(2) “Documentary material” means the origi-
nal or a copy of any book, record, report, memo-
randum, paper, communication, tabulation, map,
chart, photograph, mechanical transcription, or
other tangible document or recording, wherever
situate

(3) “Examination” of documentary matenal
shall include inspection, study, or copying of any
such matenal, and taking testimony under oath
or acknowledgment 1n respect of any such docu-
mentary matenial or copy thereof

(4) “Person” means natural persons, corpora-
tions, trusts, partnerships, incorporated or unin-
corporated associations, and any other legal
entity except bodies or officers acting under stat-
utory authority of this state or the United States

(5) “Prosecuting attorney” means the
Attorney General or the district attorney of any
county m which a violation of ORS 646 605 to
646 652 15 atleged to have occurred

(6) “Appropnate court” means the district or
cirewit court of a county

{a) Where one or more of the defendants
reside, or

(b) Where one or more of the defendants
maintain a principal place of business, or

(c) Where one or more of the defendants are
alleged to have committed an act prohibited by
ORS 646 605 to 646 652, or

(d) With the defendant’s consent, where the
prosecuting officer maintains an office

(7) “Real estate, goods or services” means
those which are or may be obtained primanly for
personal, family or household purposes, and
includes franchises, distributorships and other

d

similar business opportunities, but does not
include nsurance Real estate does not cover
conduct covered by ORS 91 700 to 91 935

(8) “Unconscionable tactics” include, but are
not hmited to, actions by which a person

(a) Knowingly takes advantage of a cus-
tomer’s physical infirmity, i1gnorance, ilhteracy
or 1nability to understand the language of the
agreement, or

(b} Knowingly permits a customer to enter
into a transaction from which the customer will
derive no material benefit, or

{c) Permits a customer to enter into a trans-
action with knowledge that there 1s no reasonable
probabilhity of payment of the attendant financial
obligation 1n full by the customer when due
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(9) A wiiful violation occurs when the person
commitiing the violation knew or should have
known that the conduct of the person was a
violation [1965 ¢ 490 §2, 1967 ¢ 599 §1 1971 ¢ 744 §5, 1973
€ 235 §1, 1977 ¢ 195 §1§

648.607 Unconscionable tactic or
failure to deliver, or to refund payment for
undelivered, real estate, goods or services
as unlawful practice. A person engages n an
unlawful practice when 1n the course of the per-
son’s business, vocation or occupation the person

(1) Employs any unconscionable tactic in
connection with sale, rental or other disposition
of real estate, goods or services, or collection or
enforcement of an obhgation, or

(2) Fails to deliver all or any portion of real
estate, goods or services as promised, and upon
request of the customer, fails to refund any
money which has been received from the cus-
tomer which was for the purchase of the
undelivered real estate, goods or services and
which 1s not retained by the seller pursuant to any
right, claim or defense asserted in good faith
This subsection does not create a warranty obh-
gation and shall not apply to a dispute over the
quahty of real estate, goods or services delivered
to a customer [1977 ¢ 195 §4 1979 ¢ 505 §1]

646.608 Unlawful business, trade prac-
tices; proof; Attorney General’s rules. (1) A
person engages 1 an unlawful practice when n
the course of the person’s business, vocation or
occupation the person does any of the following

(a) Passes off real estate, goods or services as
those of another

(b) Causes likelihood of confusion or of mis-
understanding as to the source, sponsorship.
approval, or certification of real estate, goods or
services

{(c} Causes likehhood of confusion or of mis-
understanding as to affiliation, connection, or
association with, or certification by, another

{d) Uses deceptive representations or desig-
nations of geographic origin 1n connection with
real estate, goods or services

(e) Represents that real estate, goods or serv-
1ces have sponsorship, approval, characteristics,
ingredients, uses, benefits, quantities or qualities
that they do not have or that a person has a
sponsorship, approval, status, qualification, affil-
1ation, or connection that the person does net
have

(f} Represents that real estate or goods are
orgmnal or new 1f they are deteriorated, altered,
reconditioned, reclaimed, used or second-hand

(g) Represents that real estate, goods or serv-
1ces are of a particular standard, quality, or grade,
or that real estate or goods are of a particular style
or model, if they are of another

{(h) Disparages the real estate, goods, services,
property or business of a customer or another by
false or misleading representations of fact

(1) Advertises real estate, goods or services
with intent not to provide them as advertised, or
with intent not to supply reasonably expectable
public demand, unless the advertisement dis-
closes a hmitation of quantity,

(3} Makes false or misleading representations
of fact concernming the reasons for, existence of, or
amounts of price reductions

(k) Makes false or misleading representations
concerning credit availability or the nature of the
transaction or oblhgation incurred

(L} Makes false or misleading representa-
tions relating to commissions or other compensa-
tion to be paid mn exchange for permitting real
estate, goods or services to be used for model or
demonstration purposes or 1n exchange for sub-
mitting names of potential customers

{m) Performs service on or dismantles any
goods or real estate when not authonzed by the
owner or apparent owner thereof

(n) Sohcits potential customers by telephone
or door to door as a seller unless the person
provides the information required under ORS
646 611

(0} In a sale, rental or other disposition of real
estate, goods or services, gives or offers to give a
rebate or discount or otherwise pays or offers to
pay value to the customer in consideration of the
customer giving to the person the names of pro-
spective purchasers, lessees, or borrowers, or oth-
erwise aiding the person 1n making a sale, lease,
or loan to another person, tf earning the rebate,
discount or other value 18 contingent upon occur-
rence of an event subsequent to the time the
customer enters 1nto the transaction

(p) Makes any false or misleading statement
about a prize, contest or promotion used to pub-
hcize a product, business or service

{(q) Promises to deliver real estate, goods or
services within a certain period of time with
intent not to deliver them as promised.

(r) Orgamzes or induces or attempts to
induce membership 1n & pyramid club

(s) Makes false or misleading representations
of fact concerning the offering price of, or the
person’s cost for real estate, goods or services
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646.612

(t) Concurrent with tender or dehvery of any
real estate, goods or services fails to disclose any
known matenal defect or matenal nonconfor-
mity

(u) Engages 1n any other unfair or deceptive
conduct 1n trade or commerce

{v} Violates any of the provisions relating to
auction sales, auctioneers or auction marts under
ORS 698 640, whether 1n a commercial or non-
commercial situation

(w) Violates the provisions of ORS 803 375,
803 385 or 815 410 to 815 430

(x) Violates ORS 646 850 (1)

(y) Violates any requirement of ORS 646 661
to 646 686

(z) Violates ORS 128 821, 128 836, 128 856 to
128 866 or 128 891

(aa) Violates ORS 646 883 or 646 885

(2) A representation under subsection (1) of
this section or ORS 646 607 may be any man-
ifestation of any assertion by words or conduct,
including, but not himted to, a failure to disclose
a fact

(3) In order to prevail in an action or suit
under ORS 646 605 to 646 652, a prosecuting
attorney need not prove competition between the
parties or actual eonfusion or misunderstanding

{4) No action or suit shall be brought under
paragraph {u) of subsection (1} of this section
unless the Attorney General has first established
a rule 1n accordance with the provisions of ORS
183 310 to 183 550 declaring the conduct to be
unfair or deceptive 1n trade or commerce (1971
¢ 744 47 (enacted in heu of 646 615), 1974 ¢ 235 §2 1973 ¢ 513
§1. 1975 ¢ 437 §1, 1977 ¢ 196 32, 1979 ¢ 503 §4, 1987 ¢ 404 §5
1985 ¢ 251 §10a, 1985 ¢ 538 §3 1985 ¢ 694 §8 1985 ¢ 729 §22
1987 ¢ 626 §5]

846.609 “Pyramid club” and “invest-
ment” defined. As used in ORS 646 608
(1)(r), “pyrarmd club” means a sales device
whereby a person, upon condition that the person
make an investment, 1s granted a license or nght
to solieit or recruat for economic gain one or more
additional persons who are also granted such
lcense or right upon condition of making an
investment and who may further perpetuate the
chain of persons who are granted such license or
nght upon such condition “Pyramid club” also
includes any such sales device which does not
involve the sale or distnibution of any real estate,
goods or services, including but not limited to a
chain letter scheme A hmitation as to the
number of persons who may participate, or the
presence of additional conditions affecting eligi-

bility for such license or right to recruit or solicit
or the receipt of economic gain therefrom, does
not change the 1dentaty of the scheme as a pyra-
mid club As used herein, “investment” means
any acquisition, for a consideration other than
personal services, of property, tangible or mtangi-
ble, and 1ncludes without himitation, franchises,
business opportunities and services It does not
include sales demonstration equipment and
matenals furnished at cost for use 1n making sales
and not for resale For the purpose of ORS
646 608 (1)(r), any person who organizes or
induces or attempts to mnduce membership n a
pyramud club 1s acting 1n the course of the per-
son’s business, vocation or occupation (1973 ¢513
§3, 1981 ¢ 379 §1)
646 610 [Repealed by 1953 ¢ 391 §2]

646.611 Information required to be
given by telephone or door to door seller to
potential customer. A person who solicits
potential customers by telephone or door to door
as a seller 15 1n violation of ORS 646 608 (1){n)
unless the person

(1) Within 30 seconds after beginning the
conversation

{a) Provides identification of both the person
and whom the person represents,

{(b) Explains the purpose of the person’s call,

{¢c) Provides a description in commonly
understood terms of the goods or services offered
for sale, and

(d) Inguires whether the person being solic-
ited 1s 1nterested in hstening to a sales presenta-
tion and 1mmediately discontinues the
solicitation 1f the person being scheited gives a
negative response, and

(2) Dunng the course of the sohcitation,
states the total cost of the goods or services
offered for sale and the number, timing and
amount of instalment payments 1f payment on an
instalment basis 1s available to the person being
sohcited [1979 ¢ 503 §6)

646.612 Application of ORS 646.607
and 646.608, ORS 646 607 and 646 608 do not
apply to

(1) Conduct 1n comphance with the orders or
rules of, or a statute admmistered by a federal,
state or local governmental agency

(2) Acts done by the publisher, owner, agent
or employe of a newspaper, periodical or radio or
television station 1n the publication or dissemina-
tion of an advertisement, when the pubhsher,
owner, agent or employe did not have knowledge
of the false, misleading or deceptive character of
the advertisement {1971 ¢ 744 §10 1977 ¢ 195 §5]
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646 815 [1965 c 490 §13, 1967 ¢ 144 §1, 1967 ¢ 599 §2,
repealed by 1971 ¢ 744 §6 (646 608 enacted in lieu of 646 615))

646.618 Investigative demand; petition
to modify. (1) When 1t appears to the prosecut-
ing attorney that a person has engaged 1n, 1s
engaging 1n, or 1s about to engage i any act or
practice declared to be unlawful by ORS 646 6807
or 646 608, the prosecuting attorney may execute
m writing and cause to be served an investigative
demand upon any person who 15 beheved to have
information, documentary material or physical
evidence relevant to the alleged or suspected
violation The investigative demand shall require
such person, under ocath or otherwise, to appear
and testify, to answer written interrogatories, or
to produce relevant documentary material or
physical evidence for examnation, at such rea-
sonable time and place as may be stated n the
nvestigative demand, or to do any of the forego-
ing, concerning conduct of any trade or commerce
which 1s the subject matter of the investigation

(2) At any time before the return date spec-
ified 1n an 1nvestigative demand, or within 20
days after the demand has been served, whichever
period 1s shorter, a petition to extend the return
date, or to modify or set aside the demand, stating
good cause mncluding privileged material, may be
filed in the appropriate court [1971 ¢ 744 §14, 1973
c 235 843, 1977 ¢ 195 §6]

646 620 (Repealed by 1953 ¢ 391 §2]

646.622 Method of serving investiga-
tive demand Service of any investigative
demand under ORS 646 618 shall be made per-
sonally within this state If personal service
within this state cannot be made, substituted
service therefor may be made by any of the
following methods

(1) Personal service thereof without this
state,

(2) The mailing thereof by registered or cer-
tified mail to the last-known place of business,
residence or abode within or without this state of
such person for whom the same 1s intended,

(3) As to any person other than a natural
person, in the manner provided for service of
Ssummons in an action or suit, or

(4) Such service as the court may direct 1n
lieu of personal service wathin this state [1971¢ 744
§15, 1975 ¢ 437 §2]

646 625 [1965 ¢ 490 §1, repealed by 1971 ¢ 744 §27}

646.626 Effect of fdilure to obey inves-
tigative demand. (1) If any person after being
served with an mvestigative demand under ORS
646 622, fa1ls or refuses to obey an investigative
demand 1ssued by the prosecuting attorney, the

prosecuting attorney may, after notice, apply to
an appropniate court and, after hearing thereon
request an order

{a) Granting injunctive rehef to restrain the
person from engaging in conduct of any aspect of
the trade or commerce that is involved in the
alleged or suspected violation,

(b) Granting such other relief as may be
required, until the person obeys the investigative
demand

(2) Any disobedience of any final order of a
court under this section shall be, pumshed as a
contempt of court (1971 ¢ 744 §186, 1973 ¢ 235 §4, 1977
¢ 195 §7}

646 630 [Repealed by 1953 ¢ 391 §2)

646.632 Enjoining unlawful trade
practices; notice to defendant; voluntary
compliance; rejection of unsatisfactory
assurance; temporary order; attorney fees.

(1) A prosecuting attorney who has probable
cause to believe that a person 15 engaging 1n, has
engaged 1, or 18 about to engage 1n an unlawful
trade practice may bring smt in the name of the
State of Oregon 1n the appropnate court to
restrain such person from engaging in the alleged
unlawful trade practice

(2) Except as provided 1n subsections (5) and
{6) of this section, before filing a swmit under
subsection (1) of this section, the prosecuting
attorney shall 1n wrniting notify the person
charged of the alleged unlawful trade practice and
the relief to be sought Such notice shall be served
1 the manner set forth in ORS 646 622 for the
service of investigative demands The person
charged thereupon shall have 10 days within
which to execute and deliver to the prosecuting
attorney an assurance of voluntary comphance
Such assurance shall set forth what actions, 1f
any, the person charged intends to take with
respect to the alleged unlawful trade practice The
assurance of voluntary compliance shall not be
considered an admission of a violation for any
purpose If the prosecuting attorney 1s satisfied
with the assurance of voluntary comphance, it
may be submitted to an appropriate court for
approval and if approved shall thereafter be filed
with the clerk of the court The notice of the
prosecuting attorney under this subsection shall
not be deemed a public record untial the expiration
of 10 days from the service of the notice

(3) The prosecuting attorney may reject as
unsatisfactory any assurance

(a) Which does not contawn a promise to
make restitution in specific amounts or through
arbitration for persons who suffered any ascer-
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tainable loss of money or property as a result of
the alleged unlawful trade practice, or

(b) Which does not contain any provision,
mcluding but not hmited to the keeping of
records, which the prosecuting attorney reasona-
bly believes to be necessary to insure the con-
tinued cessation of the alleged unlawful trade
practice, 1f such provision was included 1n a
proposed assurance attached to the notice served
pursuant to this section

(4) Violation of any of the terms of an
assurance of voluntary comphance which has
been approved by and filed with the court shall
constitute a contempt of court

(5) The prosecuting attorney need not serve
notice pursuant to subsection (2) of this section
before filing a suit 1f, within two years of the filhng
of such suit, the person charged with the alleged
unfair trade practice submitted to any prosecut-
ing attorney an assurance of voluntary com-
phance which was accepted by and filed with an
appropnate court The prosecuting attorney shall
m such case serve notice on the defendant in the
manner set forth in ORS 646 622 for the service
of investigative demands, on the 10th or earher
day previous to the filing of suit

(8) If the prosecuting attorney alleges that
the prosecuting attorney has reason to believe
that the delay caused by complying with the
provisions of subsection (2) or (5) of this section
would cause immediate harm to the public health,
safety or welfare, the prosecuting attorney may
immechately institute a suit under subsection (1)
of this section

(7) A temporary restraiming order may be
granted without prior notice to the person if the
court finds there 15 a threat of immediate harm to
the public health, safety or weifare Such a tem-
porary restraiming order shall expire by 1its terms
within such time after entry, not to exceed 10
days, as the court fixes, unless within the time so
fixed the order, for good cause shown, 18 extended
for a like period or unless the person restrained
consents that 1t may be extended for a longer
period

{(8) The court may award reasonable attorney
fees at trial and on appeal to the prevailing party
n a suit brought under this section If the defen-
dant prevails 1n such suit and the court finds that
the defendant had 1n good faith submitted to the
prosecuting attorney a satisfactory assurance of
voluntary comphance prior to the mstitution of
the suit or that the prosecuting attorney, in a smt
brought under subsections (5} and (6) of this
section, did not have reasonable grounds to pro-
ceed under those subsections, the court shall

award reasonable attorney fees at trial and on
appeal to the defendant If the state prevails, the
reasonable expenses of investigation, preparation
and prosecution shall be taxed against the defen-
dant, upon application of the prosecuting
attorney, 1n the same manner as costs are taxed
and shall be 1n addition thereto [1971 ¢ 744 §11, 1975
¢ 437 §3, 1981 ¢ 897 §77]

646 635 (1965 ¢ 490 §§4, 5, 1967 ¢ 599 §3, repealed by
1971 ¢ 744 §27]

646.636 Remedial power of court. The
court may make such additional orders or judg-
menis as may be necessary to restore to any
person 1n 1nterest any moneys or property, real or
personal, of which the person was deprived by
means of any practice declared to be untawful 1in
ORS 646 607 or 646 608, or as may be necessary
to nsure cessation of unlawful trade practices
[1971 ¢ 744 §12 1977 ¢ 195 §8]

846.638 Civil action by private party;
damages; attorney fees; effect of prior
injunction, time for commencing action;
counterclaim, (1) Except as provided wn sub-
section (7) of this section, any person who suffers
any ascertamable loss of money or property, real
or personal, as a result of wilful use or employ-
ment by another person of a method, act or
practice declared unlawful by ORS 646 608, may
bring an mdividual action 1n an appropriate court
to recover actual damages or $200, whichever 1s
greater The court or the jury, as the case may be,
may award punitive damages and the court may
provide such equitable relief as 1t deems neces-
sary or proper

(2) Upon commencement of any action
brought under subsection (1) of this section the
party bringing the action shall mail a copy of the
complaint or other initial pleading to the
Attorney General and, upon entry of any judg-
ment or decree in the action, shall mail a copy of
such judgment or decree to the Attorney General
Failure to mail a copy of the complaint shall not
be a junisdictional defect, but no judgment shall
be entered for the plaintiff until proof of mailing
15 filed with the court Proof of mailing may be by
affidavit or by return receipt of maihng

(3) In any action brought by a person under
this section, the court may award, 1n addition to
the relief provided in this section, reasonable
attorney fees at trial and on appeal and costs If
the defendant prevails, the court may award
reasonable attorney fees at tral and on appeal
and costs 1f 1t finds the action to be frivolous

(4) Any permanent injunction or final judg-
ment or order of the court made under ORS
646 632 or 646 636 shall be prima facie evidence
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1n an action brought under this section that the
respondent used or emploved a method, act or
practice declared unlawful by ORS 646 608, but
an assurance of voluntary comphance, whether or
not approved by the court, shall not be evidence
of such violation

(5) Actions brought under this section shall
be commenced within one year from the discov-
ery of the unlawful method, act or practice How-
ever, whenever any complaint 1s filed by a
prosecuting attorney to prevent, restrain or
punish violations of ORS 646 608, running of the
statute of limitations with respect to every pri-
vate right of action under this section and based
1n whole or 1n part on any matter complained of
in said proceeding shall be suspended during the
pendency thereof

(6) Notwithstanding subsection (5) of this
section, 1 any action brought by a seller or lessor
against a purchaser or lessee of real estate, goods
or services, such purchaser or lessee may assert
any counterclaim the purchaser or lessee has
arising oui of a vioclation of QRS 646 605 to
646 652

(7) This section does not apply to any
method, act or practice described 1n QRS 646 608
(1)(w)} Actions for violation of laws relating to
odometers are provided under ORS 815 410 and
B15 415 {1971 c 744 §13 1973 ¢ 235 §5, 1975 ¢ 437 §4 1977
0 195 §9 1981 c 697 §78, 1985 ¢ 231 §10b]

646.639 Unlawful debt collection prac-
tices. (1) As used 1n subsection (2) of this sec-
tion

(a) “Consumer” means a natural person who
purchases or acquires property, services or credit
for personal, family or household purposes

(b) “Consumer transaction” means a transac-
-tion between a consumer and a person who sells,
leases or provides property, services or credit to
coNnsumers

(c) “Commereial creditor” means a person
who 1n the ordinary course of business engages 1n
consumer transactions

{d) “Credit” means the right granted by a
creditor Lo a consumer to defer payment of a debt,
to incur a debt and defer its payment, or to
purchase or acquire property or services and defer
payment. therefor

{(e) “Debt” means any obligation or alleged
obligation arising out of a consumer transaction
{f) “Debtor” means a consumer who owes or

allegedly owes an obhgation arising out of a
consumer transaction

(g) “Debt collector” means any person who by
any direct or indirect action, conduct or practice,

enforces or attempts to enforce an obhigation that
1s owed or due Lo any commercial creditor, or
alleged to be owed or due to any commercial
creditor, by a consumer as a result of a consumer
transaction Notwithstanding any other prowi-
sion mn ORS 646 641 and this section, “debt
collector” shall not be construed to include any
person who 15 attempting to collect from the
maker of any check, draft or order for the pay-
ment of money which has been dishonored

(h) “Person” means an individual, corpora-
tion, trust, partnership, incorporated or unincor-
porated association or any other legal entity

(2) It shall be an unlawful collection practice
for a debt collector, while collecting or attempting
to collect a debt to do any of the following

(a) Use or threaten the use of force or vio-
lence to cause physical harm to a debtor or to the
debtor’s family or property

(b) Threaten arrest or criminal prosecution

{c) Threaten the seizure, attachment or sale
of a debtor’s property when such action can only
be taken pursuant to court order without disclos-
ing that prior court proceedings are required

(d) Use profane, obscene or abusive language
in communicating with a debtor or the debtor’s
fammly

(e} Communicate with the debtor or any
member of the debtor’s family repeatedly or con-
tinucusly or at times known to be inconvenient to
that persen with intent to harass or annoy the
debtor or any member of the debtor’s family

(f) Commumicate or threaten to communi-
cate with a debtor’s employer concerming the
nature or existence of the debt

(g} Communicate without the debtor’s per-
mission or threaten to communicate with the
debtor at the debtor’s place of employment if the
place 15 other than the debtor’s residence except
that the debt collector may

{A) Write to the debtor at the debior’s place
of employment 1if no home address is reasonably
available and 1f the envelope does not reveal that
the commumeation 1s from a debt collector other
than a provider of the goods, services or credit
from which the debt arose

(B} Telephone a debtor’s place of employ-
ment without informing any other person of the
nature of the call or identifying the caller as a
debt collector but only 1f the debt collector 1n
good faith has made an unsuccessful attempt to
telephone the debtor at the debtor’s residence
during the day or during the evening between the
hours of 600 p m and 9 00 p m The debt collec-
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tor may not contact the debtor at the debtor’s
place of employment more frequently than once
each business week and may not telephone the
debtor at the debtor’s place of employment 1f the
debtor notifies the debt collector not to telephone
at the debtor’s place of employment or 1f the debt
collector knows or has reason to know that the
debtor's employer prohibits the debtor from
receiving such communication For the purposes
of this subparagraph, any language 1n any nstru-
ment creating the debt which purports to author-
1ze telephone calls at the debtor’s place of
employment shall not be considered as giving
permisston to the debt collector to call the debtor
at the debtor’s place of employment

(h) Communicate with the debtor in wnting
without clearly 1dentifying the name of the debt
collector, the name of the person, if any, for
whom the debt collector 1s attempting to collect
the debt and the debt collector’s business address,
on all mmitial communications In subsequent
communications involving multiple accounts, the
debt. collector may eliminate the name of the
person, if any, for whom the debt collector 1s
attempting to collect the debt, and the term
“various” may be substituted in 1ts place

{1) Communzcate with the debtor orally with-
out disclosing to the debtor within 30 seconds the
name of the individual making the contact and
the true purpose thereof

() Cause any expense to the debtor in the
form of long distance telephone calls, telegram
fees or other charges incurred by a medium of
communication, by conceahng the true purpose
of the debt collector's communication

(k) Attempt to or threaten to enforce a right
or remedy with knowledge or reason to know that
the right or remedy does not exist, or threaten to
take any action which the debt collector 1n the
regular course of business does not take

(L) Use any form of communication which
simulates legal or judicial process or which gives
the appearance of being authonzed, 1ssued or
approved by a governmental agency, governmen-
tal official or an attorney at law when 1t 15 not 1n
tact so approved or authorized

{m) Represent that an existing debt may be
increased by the addition of attorney lees, inves-
tigation fees or any other fees or charges when
such fees or charges may not legally be added to
the existing debt

{n) Collect or attempt to collect any interest
or any other charges or fees 1n excess of the actual
debt unless they are expressly authorized by the
agreement creating the debt or expressly allowed
by law

{0) Threaten to assign or sell the debtor’s
account with an attending misrepresentation or
implication that the debtor would lose any
defense to the debt or would be subjected to
harsh, vindictive or abusive collection tactics
[1977 ¢ 184 §2 1985 ¢ 799 §1]

848 640 [Repealed by 1959 ¢ 391 §2]

646.641 Damage action for unlawful
debt collection practice; attorney fees
recoverable; limitation on commencement
of action. (1) Any person njured as a result of
wilful use or employment by another person of an
unlawful collection practice may bring an action
1n an appropnate court to enjoin the practice or
to recover actual damages or $200, whichever 1s
greater The court or the jury may award punitive
damages, and the court may provide such equita-
ble rehef as 1t deems necessary or proper

{2) In any action brought by a person under
this section, the court may award, in addition to
the rehef provided, reasonable attorney fees at
trial and on appeal and costs If the defendant
prevalls, the court may award reasonable
attorney fees at trial and on appeal and costs 1f 1t
finds the action to be frivolous

(3) Actions brought under this section shall
be commenced within one year from the date of
the mjury {1977 ¢ 184 §9, 1981 ¢ 897 §79]

646.642 Civil penalties (1) Any person
who wilfully violates the terms of an injunction
1ssued under ORS 646 632 shall forfeit and pay to
the state a cival penalty to be set by the court of
not more than $25,000 per violation For the
purposes of this section, the court 1ssuing the
unction shall retan junsdiction and the cause
shall be continued, and 1n such cases the pros-
ecuting attorney acting in the name of the state
may petition for recovery of civil penalties

{2) Any person who wilfully violates any
provision of an assurance of voluntary com-
phance approved and filed with an appropnate
court under ORS 646 632 shall forfeit and pay to
the state a civil penalty to be set by the court of
not more than 325,000 per viclation Any pros-
ecuting atlorney may apply to an appropriate
court for recovery of such civil penalty

(3) In any suit brought under ORS 646 632, 1f
the court finds that a person 1s wilfully using or
has wilfully used a method, act or practice
declared unlawful by ORS 646 607 or 646 608, the
prosecuting attorney, upon petition to the court,
may recover, on behalf of the state, a civil penalty
to be set by the court of not exceeding $25,000 per
viclation [1971 c 744 §17 1975 ¢ 437 §5, 1977 ¢ 195 §10]

646 645 [1965 c 490 §6, repealed by 1971 ¢ 744 §27]
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646.646 Loss of license or franchise by
person vieglating mmjunction. Upon petition
by the prosecuting attorney, the court may, in 1ts
discretion, order the dissolution or suspension or
forferture of the license or franchise of any person
who violates the terms of any injunction 1ssued
under ORS 646 632 [1971 ¢ 744 §18}

646 6530 [Repealed by 1953 ¢ 391 §2]

646.652 District attorney’s reports to
Attorney General; filing of voluntary com-
pliances. A district attorney shall make a full
report to the Attorney General of any action, suit,
or proceeding prosecuted by such district
attorney under ORS 646 605 to 646 652, includ-
ing the final disposition of the matter, and shall
file with the Attorney General copies of all
assurances of voluntary compliance accepted
under ORS 646 632 [1971 c 744 §19]

646 655 (1967 « 599 §5, repealed by 1971 ¢ 744 §27)

646.656 Remedies supplementary to
existing statutory or common law reme-
dies. The remedies provided in ORS 646 605 to
646 652 are in addition to all other remedies, civai
or criminal, existing at common law or under the
laws of this state [1971 ¢ 744 §21a)

646 660 (Repealed by 1933 c 391 §2]

HEALTH SPAS

646.661 Definitions for ORS 646.661
to 646.691. As used in this ORS 646 608 and
646 661 to 646 691, unless the context requires

otherwise

(1) “Business day” means any day except a
Sunday or a legal hohday

(2) “Buyer” means a person who purchases
health spa services

(3} “Conspicuous” has the meaning given
that term in ORS 71 2010 (10)

(4) “Health spa” means any person engaged,
as a primary purpose, in the sale of mstruction,
training, assistance or use of facilities which are
purported to assist patrons in physical exercise,
weight control or figure development The term
also includes any person engaged primarily 1n the
sale of the right or privilege to use tanning
booths, exercise equipment or facilities, such as a
sauna, whirlpool bath, weight-hifting room, mas-
sage, steam room, or other exercising machine or
device “Health spa” does not include any facility
owned and operated by the State of Oregon or any
of 1ts political subdivisions

(5) “Health spa services” means services,
privileges or rights offered for sale by a health spa

(6) “Person” has the meaming given that term
in ORS 646 605 (4) {1985 ¢ 694 §1]

646.866 Price list for health spa serv-
ices. (1) Each health spa shall prepare and pro-
vide to each prospective buyer a wrnitten list of
prices of all forms or plans of health spa services
offered for sale by the health spa

(2) A health spa may not sell any form or plan
of health spa services not included i the hst (1985
¢ 694 §2)

646 670 [Repealed by 1953 ¢ 391 §2]

646.671 Contracts; contents. A contract
for the sale of health spa services must be in
writing and a copy must be given to the buyer at
the time the buyer signs the contract The con-
tract must contain all of the following

(1) Identafication of the person providing the
health spa services

(2) A description of the health spa services to
be provided, or acknowledgment, 1n a conspicucus
form that the buyer has received a wnitten
description of the health spa services to be pro-
vided If any of the health spa services are to be
delivered at a planned facility, at a facihity under
construction or through substantial improve-
ment to an existing facility, the description must
include a date for the completion of the facility,
construction or 1mprovement

{3} A complete statement of the rules of the
health spa or an acknowledgment in a censpic-
uous form that the buyer has received a copy of
the rules

{4) A statement of the duration of the obhga-
tion of the health spa to provide health spa
services to the buyer The duration shall not
exceed three years from the date of the contract

{5} A provision for cancellation of the con-
tract

{a) If the buyer dies or becomes physically
unable to use a substantial portion of those health
spa services used by the buyer from the date of
the contract until the time of disability The
contract may require that disabihity be confirmed
by an examnation of a physician agreeable to the
buyer and the health spa

(b) If the health spa goes out of business

(c) If the health spa moves 1ts facility closest
to the residence of the buyer on the date of the
contract to a location more than five adchitional
miles from that residence

(d) If a facility, construction or improvement
15 not completed by the date represented in the
contract
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(e) If the health spa matenally changes the
health spa services promised as a part of the
mntial contract

(6) A provision for a refund upon cancellation
in an amount computed by dividing the contract
price by the number of weeks 1n the contract term
and multiplying the result by the number of
weeks remaining 1n the contract term

(7) A provision under a consprcuous caption
n capital letters and boldface type stating

BUYER'S RIGHT TO CANCEL

If you wish to cancel this contract, without
penalty, you may cancel 1t by dehvering or mail-
1ng a written notice to the health spa The notice
must say that you do not wish to be bound by the
contract and must be dehivered or mailed before
midmght of the third business day after you sign
this contract The notice must be mailed to
(insert name
and mailing address of health spa) If you cancel
within the three days, the health spa will return
to you within 15 days all amounts you have paid

(1985 c 694 §3]

646.676 Contracts and rules; delivery
to buyer. Upon request, a health spa must
deliver to a prospective buyer copies of the con-
tract required by ORS 646 671, and the rules of
the health spa if not stated in the contract, and
must allow the prospective buyer to retain the
copies so provided [1985 ¢ 694 §5]

646 680 [Repealed by 1953 ¢ 391 §2]

646.681 Moneys paid prior to facility
opening; disposition; priority of claim;
refund. (1) Ail moneys paid to a health spa by a
buyer prior to the opening of the facihity shall
promptly be deposited by the health spa in a trust
account, mamntained by the health spa for the
purpose of holding such moneys for the buyer, 1n
a bank, savings and loan association, mutual
savings bank or licensed escrow agent located 1n
Oregon

(2) The health spa shall within seven days of
the first deposit notify the office of the Attorney
General, in writing, of the name, address and
location of the depository and any subsequent
change thereof

(3) The health spa shall provide the buyer
with a written receipt for the moneys and shall
provide written notice of the name, address and
location of the depository and any subsequent
change thereof

{4) If prior to the opening of the facihity the
status of the health spa 1s transferred to another,

any sums 1n the trust account affected by such
transfer shall simultaneously be transferred to an
equivalent trust account of the successor, and the
successor shall promptly notify the buyer and the
office of the Attorney General of the transfer and
of the name, address and location of the new
depository

(5) The buyer’s claim to any moneys under
this section 1s prior to that of any creditor of the
health spa, including a trustee m bankruptey or
receiver, even 1f such moneys are commmgled

{6) After the health spa receives a notice of
cancellation of the agreement or if the health spa
falls to open a faciity at the stated date of
completion the health spa shall within 10 days
give a full refund to the buyer, including the
buyer's pro rata share of any interest earned
thereon

(7) All sums recerved by a health spa n excess
of the health spa’s normal monthly dues shall be
placed 1n escrow subject to the terms and provi-
sions stated 1n this section 1n the event that the
health spa 15 not fully operational or in the event
that the health spa 1s promsing future construc-
tion or improvements [1985 ¢ 694 §4]

646.686 Waiver of provisions of ORS
646,661 to 646.691; request prohibited;
unenforceable. A health spashall not request a
buyer to waive any provision of ORS 646.608 and
646 661 to 646 691 Any waiver by a buyer of any
provision of ORS 646 608 and 646 661 to 646 631
1s contrary to public policy and 18 void and
unenforceable [1985 ¢ 694 §6]

646 690 [Repealed by 1953 ¢ 391 §2]

646.691 Remedies and obligations sup-
plementary to existing remedies. The reme-
dies and obligations provided in ORS 646 608 and
646 661 to 646 691 are 1n addition to any other
remedies and obligations, civil or criminal, exast-
ing at common law or under the laws of this state
[1985 ¢ 694 §7]

646 700 [Repedled by 1953 ¢ 391 §2)

ANTITRUST LAW

646.705 Definitions for ORS 136.617
and 646.705 to 646.805, (1) Asused in ORS
136 617 and 646 705 to 646 805, “trade or com-
merce” means trade or commerce within the
state, or between the state and any state, ter-
ritory, or foreign nation

(2) As used in ORS 646 775, “natural per-
sons” shall not include proprietorships or part-
nerships (1975 ¢ 255 §2, 1979 ¢ 790 §1)

646 710 [Repealed by 1953 c 391 §2]
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646.715 Declaration of purpose. (1)
The Legslative Assembly deems 1t to be neces-
sary and the purpose of ORS 136 617, 646 705 to
646 805 and 646 990 1s to encourage free and open
competition in the interest of the general welfare
and economy of the state, by preventing menopo-
hstic and unfair practices, combination and con-
spiracies in restraint of trade and commerce, and
for that purpose to provide means to enjoin such
practices and provide remedies for those injured
by them

(2) Without hmiting the scope of ORS
136 617, 646 705 to 646 805 and 646 990, 1t 1s the
legislative purpose that 1t apply to intrastate
trade.or commerce, and to interstate trade or
commerce which 1s primanly of an intrastate
nature and over which federal jurisdiction, for
whatever reason, has not been exercised by the
Federal Trade Commission or the United States
Department of Justice The decisions of federal
courts 1n construction of federal law relating to
the same subject shall be persuasive authority n
the construction of ORS 136617, 646 705 to
646 805 and 646 990

(3) The repeal by section 17, chapter 255,
Oregon Laws 1975, of the statutes hsted therein
shall not be deemed to make lawful any conduct
or act prohibited thereby which 15 made unlawful
by ORS 646 725 and 646 730 [1975 ¢ 255 §3]

646 720 [Repealed by 1953 ¢ 391 §2]

646.725 Prohibited acts. Every con-
tract, combination 1n the form of trust or other-
wise, Or conspiracy 1n restraint of trade or
commerce 18 declared to be llegal [1975 ¢ 255 §4]

648,730 Monopolies prohibited. Every
person who shall monopolize, or attempt to
monopolize, or combine or conspire with any
other person or persons, to monopolize any part
of trade or commerce, shall be 1n violation of ORS
136 617, 646 705 to 646 805 and 646 990 [1975

¢ 255 §3]

646.740 Permitted activities. No prowvi-
sions of ORS 136 617, 646 705 to 646 805 and
646 990 shall be construed to make 1llegal

{1) The activities of any labor orgamzation or
individual working men and women permitted by
ORS chapters 661 to 663,

(2) The right of producers of agricultural
commodities to jon, belong to and act through
cooperative bargaiming assoctations under ORS
646 515 to 646 545,

(3) The activities of any person subject to
regulation by the Public Utility Commission
under ORS chapters 756 to 773 to the extent that
such activities are so regulated and are lawful

thereunder or the activities of any person con-
ducted or carried out in accordance with any
agreement or procedure approved as provided 1n
49U SC 5borbe,

(4) The activities of any person subject to
regulation by the Director of the Department of
Insurance and Finance under ORS chapters 731
to 751 to the extent that such activities are so
regulated and are lawful thereunder,

(5) The activities of any state or national
banking mstitution or savings and loan associa-
twon, and of any other lending institution, to the
extent that such activities are regulated by the
Director of the Department of Insurance and
Finance under ORS chapters 706 to 725 and are
lawful thereunder,

(6) Any other activity specifically authorized
under state law or local ordinance,

(7) The activities of any metropolitan service
district formed under ORS chapter 268 and the
activities of any person subject to regulation by a
metropohitan service distnict formed under ORS
chapter 268 to the extent that those activities are
so regulated and are lawful thereunder, or

(8) The activities of any person conducted or
carried out in accordance with the terms and
conditions of a certificate 1ssued pursuant to 15
USC §§4001 to 4021 [1975 ¢ 255 §6 1977 ¢ 545 §1,
1979¢ 531 §7, 1983 ¢ 200 §19, 1985¢ 762 §185 1987 ¢ 373 §29)

Note The amendments to 646 740 bv section 136
chapter 447 Oregon Laws 1987, take effect July 1, 1989 See
section 143, chapter 447, Oregon Laws 1987 The text 1s set
forth for the user s convenience

848 740, No provisions of DRS 136 617, 646 705 to
646 805 and 646 990 shall be construed to make 1llegal

{1} The activities of any labor orgamization or indiv:dual
working men and women permitted bv QRS chapters 661 to
663

(2} The nght of producers of agricultural commadities to
joun belong to and act through cooperative bargmining asso-
ciations under ORS 646 515 to 646 545,

(3) The activities of any persan subject to regulation by
the Pubhe Utihity Commission under ORS chapters 756 10 773
and sections 1 to 70 of this 1987 Act to the extent that such
activities are so regulated and are lawful thereunder or the
activaties of any person conducted or carred out in accordance
with any agreement or procedure approved as provided 1n 49
USC shorbe,

{4} The actiities of any person subject to regulation by
the Director of the Department of Insurance and Finance
under ORS chapters 731 to 751 to the extent that such
activities are so regulated and are lawful thereunder

(5) The activities of any state or national banking
mstitution or sasings and loan association and of any other
lending institution to the extent that such activities are
regulated by the Director of the Department of Insurance and
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Finance under ORS chapters 706 to 726 and are lawful
thereunder,

(6} Any other activity specifically authorized under state
law or lucal ordinance,

(7) The activities of any metropohitan service district
formed under ORS chapter 268 and the activities of any
person subject to regulation by a metropolitan service district
formed under QRS chapter 268 to the extent that those
activities are so regulated and are lawful thereunder, or

(8) The activities of any person conducted or carried out
1n accordance with the terms and conditions of a certificate
1ssued pursuant to 16 U S C §§4001 to 4021

646.750 Investigative demand by
Attorney General; petition to modify. (1)
When 1t appears to the Attorney General that a
person has engaged tn, 1s engaging 1n, or 18 about
to engage 1 any act or practice declared to be
unlawful by ORS 646 725 or 646 730, the
Attorney General may execute in wnting and
cause to be served an investigative demand upon
any person who 1s beheved to have documentary
matenal or information relevant to the alleged or
suspected violation The investigative demand
shall require such person to produce relevant
documentary material for examination and copy-
g or reproduction, to answer 1n writing wnitten
interrogatories, to give oral testimony concerning
documentary matenal or information, or to fur-
mish any combination of such material, answers
or testimony under penalty of perjury, at such
reasonable time and place as may be stated 1n the
mvestigative demand

(2) At any time before the return day spec-
ified 1n the investigative demand, or within 20
days after the demand has been served whichever
time 1s shorter, a petition to extend the return
date, or to modify or set aside the demand, stating
good cause, may be filed 1n the appropnate court

(3) The investigative demand shall state the
nature of the conduct constituting the alleged
antitrust violation under investigation and the
provisions of law believed to be applicable
thereto (1975 c 255 §13, 1977 ¢ 729 §1]

646.760 Civil penalties; attorney fees;
mitigation. (1) The Attorney General may
prosecute an action for appropriate mjunctive
rehef and civil penalties 1n the name of the state
for any viclation of ORS 646 725 or 646 730 The
court may assess for the benefit of the state a civil
penalty of not more than $100,000 for each vio-
lation of ORS 136 617, 646 705 to 646 805 and
646 990 Any act or series of acts by one or more
individusl persons (officers, agents or partners)
on behalf of a corporation or other business entity
may be found to constitute a violation or vio-
lations by such individual person or persons as

well as by the corporation or other business
entity, and separate penalties may be imposed
agamst each of such individual defendants and
corporate or other business entity defendants for
such a violation If the state prevails 1t shall also
recover its necessary reasonable investigative
costs and reasonable experts’ fees and a reason-
able attorney fee at trial and on appeal

(2) The complaint may also seek and the
court may order, 1n an appropriate case, the
forfeiture of any corporate franchise, professional
or business license, nght to do business or to use
an assumed business name, where the court finds
the use by any defendant of such franchise,
license or rght has been maternal to a viclation of
ORS 646 725 or 646 730

(3) The court shall take into consideration 1nt
mitigation of any penalty assessed under this
section, any fine or penalty imposed agamst the
defendant by a United States court in a final
judgment under sections 1 to 45 of Tatle 15 of the
United States Code, which the court finds to be
based on the same or substantially the same acts
of defendant [1975 ¢ 255 §8 1981 ¢ 897 §80]

646.770 Equitable remedies; attorney
fees. Any person ncluding the state or any
municipal corporation or political subdivision
threatened with injury 1n 1ts business or property
by a violation of ORS 646 725 or 646 730 may
prosecute a suit for equitable rehef, and 1in add-
tion to such relef shall recover the costs of suit,
including necessary reasonable investigative
costs and reasonable experts’ fees, and a reason-
able attorney fee at tnal and on appeal {1975 ¢ 255
§9, 1981 ¢ 897 §811

646.775 Civil action by Attorney Gen-
eral for individual resident injured by vio-
lation of antitrust law; attorney fees. (1)(a)
The Attorney General may bring a civil action 1n
the name of the State of Oregon, as parens patriae
on behalf of natura! persons residing in the state,
in any cireuit court 1n which venue 1s proper
under ORS 646 790, to secure equitable and mon-
etary rehef as provided 1n this section for injury
sustained by such natural persons to theiwr prop-
erty by reason of a violation of ORS 646 725 or
646 730

{b) The court shall exclude from the amount
of monetary rehef awarded 1n an action pursuant
to paragraph (a) of this subsection any amount of
monetary relief (A) which duplicates amounts
which have been awarded for the same 1njury, or
(B) which 15 properly allocable to (1) natural
persons who have excluded their claims pursuant
to paragraph (b) of subsection (2) of this section,
and (11) any business entity
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(¢} The court shall award the state as mone-
tary rehef threefold the total damages sustained,
as described 1n paragraph (b) of this subsection,
and the costs of suit, and a reasonable attorney
fee at trial and on appeal The amount of such
attorney fee, 1f any, shall be determined by the
court The court may, in 1its discretion, award a
reasonable attorney fee at trial and on appeal to a
prevailing defendant upon a finding that the
Attorney General acted 1n bad faith, vexatiously,
wantonly or for oppressive reasons

(2)(a) In any action pursuant to paragraph
(a) of subsection (1) of this section, the Attorney
General shall, at such times, 1n such manner, and
with such content as the court may direct, cause
notice thereof to be given by publication If the
court finds that notice given solely by publication
would deny due process of law to any person or
persons, the court may direct further notice to
such person or persons according to the circum-
stances of the case

(b) Any person on whose behalf an action 1s
brought pursuant to paragraph {a) of subsection
(1) of this section may elect to exclude from
adjudication the portion of the claim for mone-
tary rehef attributable to the person by filing
notice of such election with the court within such
time as specified 1n the notice given pursuant to
paragraph (a) of this subsection

(c) The final judgment 1n an action pursuant
to paragraph (a) of subsection (1) of this section
shall be res judicata as to any claum under this
section by any person on behalf of whom such
action was brought and who fais to gmive the
notice specified in paragraph (b) of this subsec-
tion within the period specified in the notice
given pursuant to paragraph (a) of this subsec-
tion '

{3) An action pursuant to paragraph (a) of
subsection (1} of this section shall not be dis-
missed or compromised without the approval of
the court, and the notice of any proposed dis-
missal or compromse shall be given in such
manner as the court directs

(4) In any action pursuant to paragraph (a) of
subsection (1) of this section 1n which there has
been a determination that a defendant agreed to
fix prices in violation of ORS 646 725, damages
may be proved and assessed 1n the aggregate by
statistical or sampling methods, by the computa-
tion and pro rata allocation of 1llegal overcharges,
or by such other reasonable system of estimating
aggregate damages as the court in its discretion
may permit without the necessity of separately
proving the mdinidual claim of, or amount of
damage to, persons on whose behalf the suit was
brought

(5)(a) Monetary relief recovered 1n an action
pursuant to paragraph (a) of subsection (1) of this
sectron shall be distributed in such manner as the
court 1n 1ts discretion may authorize, subject to
the requirement that any distribution procedure
adopted afford each person on whose behalf the
surt was brought a reasonable opportumty to
secure their appropriate portion of the net mone-
tary relef

{b) The Attorney General shall deposit that
portion of the monetary relief awarded by the
court as costs of suit and a reasonable atlorney fee
in the Antitrust Revolving Account estabhshed
pursuant to ORS 180 095

{¢) To the extent that the monetary relief
awarded by the court 1s not exhausted by dis-
tribution pursuant to paragraphs (a) and (b) of
this subsection, the remamng funds shall be
deemed a civil penalty by the court and assessed
as such for the benefit of the state pursuant to
ORS 646 760

(6) The powers granted 1n this section are 1n
addition to and not 1 derogation of the common
law powers of the Attorney General to act as
parens patriae, or the powers of the Attorney
General to sue as a representative party on behalf
of a class pursuant to ORS 13 210 to 13 410 (1977
Replacement Part) (1979 ¢ 790 §3 1981 ¢ 897 §82)

646.780 Recovery of treble damages;
exception, action under federal law as bar.
(1)(a) A person including the state or any
mumicipal corporation or political subdivision
uured 1n its business or property by a violation
of ORS 646 725 or 646 730 may sue therefor and
shall recover threefold the damages sustained and
the costs of suit, mcluding necessary reasonable
investigative costs and reasonable experts’ fees,
and a reasonable attorney fee at tmal and on
appeal, except that the state may recover only its
actual damages sustained, plus costs of suit
including necessary reasonable 1nvestigative
costs and reasonable experts’ fees, and a reason-
able attorney fee at tral and on appeal, 1f 1t brings
an action pursuant to ORS 646 760 or com-
mences a prosecution under ORS 646 815 and
646 990 (2)

(b) Notwithstanding paragraph (a) of this
subsection, 1in any action under this section n
which the plaintaff prevails solely on the basis of a
Judgment or decree entered mn a proceeding under
sections 1 to 45 of Title 15 of the United States
Code or 1n another action by the state under ORS
646 760, 646 770 or this section, used as collateral
estoppel against a defendant pursuant to ORS
646 803, plaintaff's recovery shall be limited to
the actual damages sustained and the costs of
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suit, including necessary reasonable investigative
costs and reasonable experts’ fees, and a reason-
able attorney fee at trial and on appeal

(2) Unless there 15 a subsequent judgment
that the court lacks jurisdiction, the taking of any
testimony at the commencement of trial on a civil
complaint for damages filed under the antitrust
laws of the Umted States shall constitute an
ahsolute bar and waiver of any right of a plaintaff
1n such action to recover damages from the same
defendant under this section for the same or
substantially the same acts of plamtiff [1975 ¢ 255
§10, 1981 ¢ 897 §83, 1983 ¢ 467 §1, 1985 ¢ 251 §27)

646.790 Venue. A suit or action based
upon any violation of ORS 646 725 or 646 730
may be commenced in any circurt court withmn
the state, in which one or more of the defendants
resides or has 1ts principal place of business or 1ts
registered agent [1975 c 255 §7]

646.800 Time of commencing action.
(1} An action under ORS 646 760 to recover a
civil penalty shall be commenced within four
vears after the cause of action accrued, or within
one year after the conclusion of any civil or
cniminal proceeding instituted by the United
States under the antitrust laws of the Umited
States, except section 15a of Title 15 of the
United States Code, based 1n whole or 1n part on
the same matter complained of, whichever 1s
later

{2) An action under ORS 646 780 to recover
damages shall be commenced within four years
after the cause of action accrued, or within one
vear after the conclusion of any proceeding based
mn whole or 1n part on the same matter com-
plained of, filed either by the United States under
the antitrust laws of the Umted States, except
section 15a of Tatle 15 of the United States Code,
or by the state (except in an action for damages
by the state) under ORS 646 760, 646 770 or
646 780 (whichever 1s first coneluded), whichever
18 later (1975 c 255 §12}

646.805 Effect of prior final judgment
or decree. (1) A final judgment or decree here-
tofore or hereafter rendered 1n any civil or crimi-
nal proceeding brought by or on behalf of the
Umted States under the antitrust laws of the
United States to the effect that a defendant has
violated such laws, other than a judgment or
decree entered 1n an action under section 15a of
Title 15 of the Umited States Code or a consent
judgment or decree entered before any testimony
has been taken, shall estop defendant from demal
of any matters established 1n such proceeding, in
any action or proceeding brought agamnst such
defendant by the state or any person under ORS

646 760, 646 770 or 646 780, to the extent such
judgment or decree would be an estoppel between
the parties thereto with respect to such matters

(2) A final judgment or decree to the effect
that a person has violated ORS 136 617, 646 705
to 646 805 and 646 990 1n an action brought by
the state under ORS 646 760, 646 770 or 646 780,
other than a consent judgment or decree entered
before any testimony has been taken which spe-
cifically provides theremn that this subsection
shall not be applicable, shall estop defendant
from denial of any matters established in such
action, 1n any other action agamnst the defendant
under ORS 646 770 or 646 780, to the extent such
Judgment or decree would be an estoppel between
the parties thereto with respect to such matters
[1975 ¢ 255 §11]

646 810 [Repealed by 1971 ¢ 744 §27]

646.815 Criminal prosecutions; effect
of prior action seeking civil penalties. (1)
Exclusive jurisdiction for criminal prosecution of
any violation of ORS 646 725 or 646.730 15 vested
1in the Attorney General

{(2) The commencement of tral seeking civil
penalties 1n any action under ORS 646 760 shall
bar any subsequent criminal prosecution for vio-
lation of ORS 646,725 or 646 730, based upon the
same acts complained of The commencement of
tnal 1n a cniminal prosecution for violation of
QRS 646 725 or 646 730 shall bar any subsequent
action for recovery of eivil penalties under ORS
646 760, based upon the same acts complained of,
but shall not bar a subsequent suit for injunctive
relief under ORS 646 760 [1975 ¢ 255 §16 (2), (3}]

646.820 [Repealed by 1971 ¢ 744 §27)

646.821 Taking testimony for investi-
gative demand. The oral testimony of any
person taken pursuant to a demand served under
ORS 646 750 shall be taken n the county n
which such person resides, 18 found or transacts
business, or 1 such other place as may be agreed
upon [1977 ¢ 729 §3|

646.823 Attendance of Attorney Gen-
eral at grand jury proceedings. Notwith-
standing ORS 132 090 (1) the Attorney General
may attend grand jury proceedings, advise 1t 1n
relation to 1ts duties, subpena and examine wit-
nesses and prepare such indictments or present-
ments as 1t requires 1n investigations of violations
of ORS 646 725 or 646 730 (1977 ¢ 729 §7)

646.828 Counsel for persons testifying;
grounds for refusing to answer questions;
compelling testimony; exclusion of spec-
tators. (1) Any person compelled to appear
under a demand for oral testimony pursuant to
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ORS 646 750 may be accompanied, represented
and advised by counsel with respect to any ques-
tions asked of such person Such advice may be
given 1nt confidence

(2) Such person may refuse to answer any
question on grounds of any constitutional or
other legal rnight or privilege, including the priv-
ilege against self-incrimination Such person
shall not otherwise refuse to answer any question

{3) If such person refuses to answer any
question on grounds of the privilege aganst self-
incrimination, the testimony of the person may
be compelled by the same procedure as provided
n ORS 136 617

(4) The antitrust investigator or investiga-
tors conducting the examination shall exclude
from the place where examination 15 heid all
other persons except the person being examined,
the counsel of the person, the officer before whom
the testimony 1s to be taken and any ste-
nographer taking the testimony [1977 ¢ 729 §4]

646 B30 [Repcaled by 1971 ¢ 744 §27])

646.831 Fees and mileage for persons
testifying. Any person appearing for oral
examnation pursuant to a demand served under
ORS 646 750 shall be entitled to the same fees
and mileage which are paid to witnesses 1n the
circult courts [1977 ¢ 729 §5)

646.836 Confidential status of investi-
gative material; permitted disclosures; use
of information in other proceedings; return
of investigative material. (1) While in the
possession of the Attorney General any documen-
tary matenal, answers to interrogatories and
transcripts of oral testimony shall be held n
confidence and not disclosed to any person
except

(a) The person providing such matenal or
answers,

(b} The representative or attorney of the
person providing the matenal or answers,

(c) Persons employed by the Attorney Gen-
eral,

{d) Officials of the Umited States or any state
who are authorized to enforce federal or state
antitrust laws, provided that prior to such dis-
closure the Attorney General shall obtain the
written agreement of such officials to abide by the
confidentiality restriction of this section, and

(e} Other persons authorized in subsection
(2) of this section

(2} Any such matenal or answers may be used
n any nvestigation conducted pursuant to QRS
646 705 to 646 826 or 1n any case or proceeding

before a court or admimistrative agency, or may
be disclosed to any committee or subcommittee of
the Legislative Assembly 1in such manner and for
such purposes as the Attorney General deems
appropnate

{3) Upon completion of a case brought under
this section, the Attorney General shall return
any such documents, answers and transcripts
which have not passed into the control of the
court through the introduction thereof into the
records, to the person who provided such docu-
ments, answers or testimony upon the person’s
request 1 wnting If no case in which such
material may be used has been commenced
within a reasonable time after completion of the
examination or analysis of all documentary mate-
nal, but 1n no event later than four years after
production thereof, the Attorney General shall,
upon written request of the person who produced
such maternial, return all documents, answers and
transcripts to the person who provided them
[1977 ¢ 729 §6, 1987 ¢ 500 §1|

646 840 [Repealed by 1971 ¢ 744 §27)

MISCELLANEOUS

646.850 Sale of telephonic equipment;
disclosure requirements; enforcement;
penalty. (1) Any person offering for sale or
selling new or reconditioned telephone handsets
or keysets, private branch exchanges or private
automatic branch exchanges of not more than a
20-station capacity shall disclose clearly, in writ-
ing, when reasonable, before sale all of the follow-
ing mformation

(a) Whether the equipment uses pulse, tone,
pulse-or-tone or other signaling methods

(b) Whether the equipment can access tone
generated services

{c) Whether the equipment 1s registered with
the Federal Communications Commission under
applicable federal regulations

{d) The person responsible for repair of the
equipment

(e) Mimimum charges, if any, for repairs,
handling and shipping

() The terms of any written warranty offered
with the equipment

(2) A person who violates subsection (1) of
this section commits an unlawful practice under
ORS 646 608 (1)(x) The requirement under sub-
section (1) of this section 1s subject to enforce-
ment and penalty as provided under ORS 646 605
to 646 652 1985 ¢ 535 §1(1), (3}

646.865 Exceptions to disclosure
requirements. (1) The requirement of dis-
closure under ORS 646 850 does not apply
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(a) To any medwum of advertising that
accepts advertising 1n good faith without knowl-
edge that the advertising violates any require-
ment under ORS 646 850

(b) To the sale or the offering for sale of radio
equipment used for land, marine or air mobile
service or any like service, regardless of whether
such equipment 1s capable of interconnection by
manual or automatic means to a telephone line

(¢) To equipment not intended for connec-
tion to the telephone network or to used equip-
ment located on the customer’s premses

(2) The requirement of disclosure under ORS
646 850 (1){d), (e) and (f) does not apply 1if the
seller satisfies applicable requirements under the
federal Magnuson-Moss Warranty Act (15 U S C
§§ 2301 to 2312), except that the seller must
provide the purchaser a copy of the warranty at
the time of sale [1985¢ 538 §§1 (2), 9]

846 860 (1069 c 395 §1, 1985 ¢ 251 §2, renumbered
815 410]

646.870 Delivery of unrequested haz-
ardous substances prohibited. No person
shall dehiver, or cause to be delivered, any haz-
ardous substance, as defined in ORS 453 005 (7),
to any residential premses without the prior
consent of any occupant of such premises (1973
¢ 456 §2 )

646 875 |1981 ¢ 807 §1 1985 ¢ 751 §1 (1), (2) and ()
renumbered 646 930]

646 880 |1977 ¢ 429 §10, renumbered 646 935]

PRICE COMPARISON ADVERTISING

646.881 Definitions for ORS 646.881
to 646.885. Asused in ORS 646 881 to 646 885,
unless the context requires otherwise

(1) “Advertisement” means any oral, written
or graphic statement or representation made 1n
connection with the solicitation of business in
any manner by a seller and 1ncludes, but 18 not
Iimited to, statements and representations made
n any newspaper or other publication, on radio
or television, or prinfed 1n any catalog, circular,
or any other sales literature or brochure, any
billboard, or any banner or sign visible from a
street or highway adjacent to the seller’s place of
business

(2) “Price comparison” means the direct or
mdirect comparison 1n any advertisement
whether or not expressed wholly or 1n part 1n
dollars, cents, fractions or percentages of a seller’s
current price for a product with any other price or
statement of value, whether or not such price 1s
actually stated in the advertisement “Price com-

parison” includes any price reduction claim or
savings claim which a seller makes with respect to
the seller’s current price for any product [1987
c 626 §2]

646.883 Price comparison in advertise-
ment prohibited; exceptions. It shall be
unlawful for a seller to include a price comparison
In an advertisement unless

(1) The seller ctearly and conspicuously 1den-
tifies 1n the advertisement the ongin of the price
that the seller 1s comparing to the seller’s current
price The ongin of the price that the seller 18
comparing to the seller’s current price includes
but 15 not limited to the seller’s former selling
price, a manufacturer's hist price or a competitor’'s
price for the same real estate, goods or services.

(2) The price comparnson 18 1n complhance
with ORS 646 608 (1)()) and the rules adopted
under ORS 646 608 (4) and comphance s estab-
lished based on facts provable by the seller {1987
¢ 626 §3] '

646,885 Use of terms in advertisement
containing price comparison (1) The use of
terms such as “regular,” “reduced,” “sale,” “usua-
lly,” “originally,” “clearance,” “hquidation” and
“formerly” shall identify the onigin of the price
that the seiler 1s comparing to the seller’s current
price as the seller’s own former price, or in the
case of mntroductory advertisements, the seller’s
future price

(2) Unless the seller states otherwise in the
advertisement, use of terms such as “discount,”
“ percent discount,” “$ discount,”
percent off” and “$ off” shall be
considered to 1dentify the origin of the price that
the seller 15 comparing to the seller’s current price
as the seller’s former price, or 1n the case of
introductory advertisements, the seller’s future
price [1987 ¢ 626 §4]

“

MOTION PICTURES

646.890 Sale of rights by distributor to
exhibit motion picture without first giving
exhibitor opportunity to view motion pic-
ture prohibited; attorney fees. (1) As used in
this section

(a) “Distnibutor” means any person engaged
in the business of distmibuting or supplying
motion pictures to exhibitors by rental, sales,
license or any other agreement to sell nghts to
exhibit a motion picture

(b) “Exhibitor” means any person engaged 1n
the business of operating one or more theaters in
which motion pictures are exhibited to the public
for a charge
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(c) “Market” means any geographical area 1n
this siate for which a distrnibutor solicits exhib-
1tors to compete, by bidding or other negotia-
tions, for the rghts to exhibit a motion picture

{2) No distributor shall sell nghts to exhibit a
motion picture 1n this state unless each exhibator
soheited by the distributor for an offer to exhibit
the motion picture 1s first allowed a reasonable
opportunity to view the motion picture within
the state Any waiver of this subsection 15 voud
and unenforceable

(3) Nothing in this section applies to any
form of soheaitation of offers for, negotiation
concerning or sale of rghts to exhibit a motion
picture

(a) That has been exhibited in this state
before October 3, 1979

{b) In a market where the motion picture has
been exhibited for one week or more

{c} That 15 60 minutes or less 1n length

{4} An exhibitor may enforce this section hy
bringing an action 1n the appropniate court of this
state In enforcing this section a court may

(a) Issue an injunction to prohibit viclation
of this section, and

{b) Award an exhibitor any actual damages
arising from violation of this section

(5) In any suit under subsection (4) of this
section, the court shall award reasonable attorney
fees at trial and on appeal to the prevailing party
[1979 < 254 §1 1981 ¢ BYT §84]

CREDIT CARD AND CHARGE CARD
SOLICITATION DISCLOSURE
REQUIREMENTS

646.895 Credit card solicitation;
required disclosure; definitions. (1) Every
solicitation for the 1ssuance of a credit card shall
disclose the following imformation concerning the
credit card account

{a) The annual percentage rate or rates
applicable to the credit card account If the rate
or rates are variable, the sohicitation shall disclose
that fact and shall further disclose either the rate
or rates on a specified date or the index from
which the rate or rates are determined

(b) Any mimimum, fixed, transaction, activ-
ity or ssmilar charge that could be imposed 1n
connection with any use of the credit card

{c) Any annual or penodic membership or
participation fee that may be imposed for the
availability, 1ssuance or renewal of the credit
card

(d) Whether or not any time period 1s pro-
vided within which any credit extended through
the use of the credit card may be repaid without
mcurring a finance charge, and a description of
any such time period

(2) As used 1n this section

{a) “Card 1ssuer,” “credit card,” “credit,”
“annual percentage rate” and “finance charge”
have the meanings given those terms under the
federal Consumer Credit Protection Act (PL
90-321, 82 Stat 146,15 U S C 1601)

(b) “Reasonable time” means the period
beginning at the time of publication of a maga-
zine, newspaper or other publication and ending
at the time of the next publhication of the maga-
zine, newspaper or other publication, but 1n no
case shall the period exceed 90 days following the
date of publication

» u

{c) “Solicitation” means printed material pri-
marily offering to 1ssue a credit card including
printed material mailed directly to a person by
name that contains an application for or an offer
to 1ssue a credit card i the person’s name,
application matenals available at the credit card
1ssuer’s place of business or other locations or
application matenats, printed advertisements or
other printed information or materials contained
In a magazine, newspaper or other publication
which shall be considered current at the time of
publication and for a reasonable time thereafter
“Solicitation” does not include material which
only refers to credit cards as one of the services
provided by the 1ssuer nor does 1t include offers
made by radio or television or through a catalog
“Solicitation” does not include an incidental ref-
erence to a credit card in the printed matenal
(1987 ¢ 888 §1]

648.897 Charge card solicitation;
required disclosure; definitions, (1) A
charge card solicitation shall disclose clearly and
conspicuously the annual fees and other charges,
if any, applicable to the 1ssuance or use of the
charge card

(2) As used 1n this section

(a) “Charge card” means any card, plate or
other credit device under which the 1ssuer of the
charge card extends credit to the card holder that
15 not subject to a finance charge and the card
holder does not have automatic access to credit
repayable 1n instalments

(b) “Reasonable time” means the period
beginming at the time of publication of a maga-
zine, newspaper or other publication and ending
at the time of the next publhication of the maga-
zine, newspaper or other publication, but in no

1128



TRADE PRACTICES AND ANTITRUST REGULATION

646.915

case shall the period exceed 90 days following the
date of pubhcation

(c) “Solicitation” means printed matenal pri-
marily offering to 1ssue a charge card including
printed matenal mailed directly to a person by
name that contains an application for or an offer
to 1ssue a charge card in the person’s name,
application materials available at the charge card
1ssuer’s place of business or other locations or
application materials, printed advertisements or
other printed information or materials contained
It a magazine, newspaper or other publication
which shall be considered current at the time of
publication and for a reasonable time thereafter
“Solicitation” does not include material which
only refers to charge cards as one of the services
provided by the 1ssuer nor does 1t include offers
made by radio or television or through a catalog
“Solicitation” does not include an incidental ref-
erence to a charge card in the printed matenal
[1987 ¢ 888 §2]

646.899 Action by Attorney General or
district attorney under ORS 646.895 or
646.897; civil penalties. (1) The Attorney
General or a distrzet attorney may bring an action
1n the name of the state against any person to
restrain and prevent any violation of ORS
646 895 or 646 897

(2) Any person who violates any order or
injunction 1ssued pursuant to subsection (1) of
this section shall forfeit and pay a civil penalty of
not more than $1,000 For the purpose of this
section the circuit court 1ssuing any mmjunction
shall retain jurisdiction, and the cause shall be
continued, and 1n such cases the Attorney Gen-
eral acting in the name of the state may petition
for the recovery of civil penalties [1987 ¢ 888 §§3 4]

VEHICLE FUELS

646.905 Definitions for ORS 646.910
10 646.920. Asused in ORS 646 910 to 646 920

(1) “Alcchol” means a volatile flammable hg-
wid having the general formula C H(2n+1)OH
used or sold for the purpose of blending or mixing
with gasoline for use 1n propelling motor vehicles,
and commonly or commercially known or sold as
an alcohol, and includes ethanol or methanol

(2) “Co-solvent” means an alcohol other than
methanol which 1s blended wiath either methanol
or ethanol or both to mimimize phase separation
m gascline

{(3) “Ethanol” means ethyl alcohol, a flamma-
ble liquid having the formula C,H,OH used or
sold for the purpose of blending or mixing with
gasoline for use 1n motor vehicles

(4) “Gasohne” means any fuel sold for use 1n
spark 1gmition engines whether leaded or
unleaded

{5} “Methanocl” means methyl alcohol, a flam-
mable hiquid having the formula CH,OH used or
sold for the purpose of blending or mixing with
gasoline for use 1n motor vehicles

(6) “Motor vehicles” means all vehicles, ves-
sels, watercraft, engines, machines or mechanical
contrivances that are propelled by internal com-
bustion engines or motors

(7) “Retail dealer” means any person who
owns, operates, controls or supervises an estab-
lishment at which gasoline 1s sold or offered for
sale to the public

(8) “Wholesale dealer” means any person
engaged 1n the sale of gasoline 1f the seller knows
or has reasonable cause to believe the buyer
intends to resell the gasoline in the same or an
altered form to another [1985 c 468 §1]

646.910 Sale of gasoline blended with
alcohol prohibited unless mixture meets
federal specifications or requirements. No
wholesale or retail dealer may sell or offer to sell
any gasoline blended or mixed with alcohol unless
the blend or mixture meets the specifications or
registration requirements established by the
United States Environmental Protection Agency
pursuant to section 211 of the Clean Air Act, 42
USC section 7545 and 40 CF R Part 79 [1985
c 468 §2 (1)}

646.915 Retail sale; disclosure
required; signs. (1) A retail dealer of gasoline
who knowngly sells or offers for sale gasoline that
18 blended with ethanol, methanol, co-solvent or a
combination thereof 1n quantities greater than
one percent by volume, must disclose

{(a) That the gasoline contains ethanol, meth-
anol or co-solvent, and

{(b) The percentage to the nearest one-half of
one percent of ethanol, methanol or co-solvent
contained 1n the gasolime

(2) The disclosure required by this section
shall be made by affixing two signs, one to each
side of each pump that dispenses gasohne blended
with ethanol, methanol or co-solvent The follow-
ing apply to the signs required by this subsection

(a) Each sign shall be at least one and three-
fourths inches m height and two and three-
fourths inches in width and shall have printed on
the top 1n block letters at least one-fourth inch 1n
height and one-sixteenth inch in stroke the words
“contains alcohol ”

(b) If the gasoline contains ethanol, the signs
shall have printed below the words “contains
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alcohol” the word “ethanol” and the percentage
disclosure required by subsection (1) of this sec-
tion The word “ethanol” and the numerals shall
be 1n block letters not less than three-sixteenths
of an inch 1n height and one-sixteenth of an inch
in stroke

(c) If the gasoline contains methanol and co-
solvent, the signs shall have printed below the
words “contains alcohol” the words “methanol”
and “co-solvent” and the percentage disclosure
required by subsection (1) of this section The
words “methanol” and “co-solvent” and the
numerals shall be 1n block letters not less than
three-sixteenths of an inch 1n height and one-
sixteenth of an mch 1n stroke [1985 ¢ 46883 (1) (2]

646.920 Wholesale dealer; notice of
contents required. Before or at the time of
transfer of possession of gasoline from a whole-
sale dealer to a retail dealer, the wholesale dealer
must give the retail dealer written notice of the
contents of the gasoline 1f the gasoline contains
more than one percent by volume of ethanol,
methanol, co-solvent or a combination thereof
Notice required by this section shall be contained
in or affixed to a manifest, invoice or other
nstrument or document of sale of title and shall
specify in capital letters the percentage by volume
to the nearest one-half of one percent of any
ethanol, methanol or co-solvent [1985 ¢ 468 §1 (1))

646.925 Enforcement. The State
Department of Agriculture shall enforce the
provisions of ORS 646 910 to 646 920 and 1s
authorized to make any rules necessary to carry
out the provisions of ORS 646 910 to 646 920 1n
accordance with the appheabie provisions of ORS
183 310 to 183 550 [1985 c 463 §5]

646.930 Motor vehicle fuel prices;
requirements for display. (1) A person who
operates a service station, business or other place
for the purpose of retaihng and delivering gas-
oline, dhesel or other fuel into the tanks of motor
vehicles may display on a sign visible from the
street the lowest cash prices charged for the sale
of all grades of gasoline, diesel or other fuel

(2) The followmg apply to a sign displaying
prices under this section

(a) The price per unit of measurement and
the umit of measurement for a particular kind of
fuel must be the same on the sign as on any
dispensing device used for dehivering that kind of
fuel into the tanks of motor vehicles

(b) If a cash price displayed on a sign 1s
avatlable only under some conditions, the sign
and the dispensing device must clearly state the
conditions

{c) If a price displayed on a sign 15 available
only 11 a certain area of the service station or
busmness, the area where the price displayed 1s
available must be clearly 1dentified

(3) A person who displays a cash price that 1s
available only under some conditions may not
require, as a condition of buying fuel at the
displayed price, that the buyer fill the fuel tank of
the buyer’s vehicle [Formerly 646 §75]

646,935 Desel fuel sales; price dis-
crimination. (1) No person operating a service
station selling to the public at retail diesel fuel,
where dehivery 1s regularly made into a receptacle
on a vehicle from which receptacle the fuel 1s
supplied to propel the vehicle, shall refuse to sell
and deliver any quantity of such fuel to any
vehicle during regular business hours, upon
demand and tender of the posted price plus any
applicable tax for such fuel delivered, subject to a
rationing policy established by state or federal
statute or regulation

(2) A price differential or method of dehvery
designed to discriminate against or discourage
purchases by vehicles of small fuel capacity 1s
prohibited However, a reasonable discount or
differential based upon quantity of delivery shall
not be considered discrimmatory [Formerls 646 830]

PENALTIES

646.990 Penalties. (1) Each violation of
any of the provisions of ORS 646 010 to 646 180
by any person, firm or corporation, whether as
principal, agent, officer or director, 1s pumishable,
upon conviction, by a fine of not less than $100
nor more than $5600, or by imprisonment n the
county jail not exceeding six months, or by both

{2) Violation of ORS 646 725 or 646 730 1s a
Class A misdemeanor

{(3) Any person who wilfully and intentionally
violates any provision of ORS 646 895 to 646 899
shall be punished by a fine of not more than
$1,000 or by imprisonment for not more than si1x
months or both Viclation of any order or injunc-
tion 1ssued pursuant to ORS 646 899 (1) shall
constitute prima facie proof of a viclation of this
subsection

(4) Violation of ORS 646 910 15 punishable
by a fine not to exceed $50

(5) Violation of ORS 646 915 15 punishable
by a fine not to exceed $50

{6) Violation of ORS 646 920 1s pumishable
by a fine not to exceed $50

(7) A person viclating ORS 646 930 commaits
a Class C misdemeanor [Amended by 1953 ¢ 391 §2,
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1967 ¢ 144 §2 1967 ¢ 599 §4 subsection (8) enacted as 1969
¢ 395 §2, 1971 ¢ 744 §24, 1975 ¢ 25% §156 subsection (4)
enacted as 1975 ¢ 255 §16 (1}, 1985 ¢ 251 §28 subsection (4}
enacied as 1985 ¢ 468 §2 (2) subsection (5) enacted as 1385
¢ 468 §3 (3), subsection (6) enacted as 1985 ¢ 468 §4 (2),

subsection (7) enacted as 1985 ¢ 751 §1 (4) subsection (3)
enacted as 1987 ¢ 888 §5]

646.992 Penalty for unlawful delivery
of hazardous substances Violation of ORS
646 870 15 a Class A misdemeanor [1973 ¢ 456 43)
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