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4166.005

STORAGE, TREATMENT AND
DISPOSAL OF HAZARDOUS WASTE
AND PCB

{General Pravisions)

466.005 Definitions for ORS 453.635
and 466.005 to 466.385. As used in ORS
453635 and 466 005 to 466 385 and 466 830,
unless the context requires otherwise

(1) “Commssion” means the Environmental
Quality Commission

(2} “Department” means the Department of
Environmental Quality

(3) “Director” means the Director of the
Department of Environmental Quahty

(4) “Dispose” or “disposal” means the dis-
charge, deposit, njection, dumping, spilling, leak-
ing or placing of any hazardous waste into or on
any land or water so that the hazardous waste or
any hazardous constituent thereof may enter the
environment or be emitted into the air or dis-
charged 1nto any waters of the state as defined 1n
ORS 468 700

(5) “Faciity” means all contiguous land,
structures, other appurtenances and improve-
ments on the land used for treating, storing or
disposing of hazardous waste “Facihity” may con-
s15t of one or more treatment, storage or disposal
operational umits

(6) “Generator” means the person, who by
virtue of ownership, management or control, 1s
responsible for causing or allowing to be caused
the creation of a hazardous waste

(7) “Hazardous waste” does not include radio-
active matenal or the radioactively contaminated
contawners and receptacles used 1n the transpor-
tation, storage, use or application of radiwactive
waste, unless the matenal, contaner or receptacle
1s classified as hazardous waste under paragraph
(a), (b} or (c} of this subsection on some basis
other than the radioactivity of the material, con-
tainer or receptacle Hazardous waste does
include all of the following which are not
declassified by the commission under ORS
466 015 (3)

{a) Discarded, useless or unwanted materials
or residues resulting from any substance or com-
bination of substances mntended for the purpose
of defohating plants or for the preventing,
destroying, repelling or mitigating of 1nsects,
fungi, weeds, rodents or predatory animals,
mncluding but not Limited to defohants, desic-
cants, fungicides, herbicides, insecticides,
nematocides and rodenticides

(b) Residues resulting from any process of
industry, manufacturing, trade or business or
government or from the development or recovery
of any natural resources, if such restdues are
classified as hazardous by order of the commis-
sion, after notice and pubhc hearing For pur-
poses of classification, the commission must find
that the residue, because of 1ts gquantity, con-
centration, or physical, chemical or infectious
charactenstics may

(A) Cause or significantly contribute to an
mncrease 1n mortality or an increase In Serious
irreversible or incapacitating reversible illness, or

(B) Pose a substantial present or potential
hazard to human health or the environment when
improperly treated, stored, transported, or dis-
posed of, or otherwise managed

(¢} Dhscarded, useless or unwanted con-
tainers and receptacles used in the transporta-
tion, storage, use or application of the substances
described in paragraphs (a) and (b) of ths subsec-
fion

(8) “Hazardous waste disposal site” means a
geographical site 1n which or upon which haz-
ardous waste 1s disposed

(9) “Hazardous waste storage site” means the
geographical site upon which hazardous waste 18
stored

(10) “Hazardous waste treatment site” means
the geographical site upon which or a facility 1n
which hazardous waste 1s treated

(11} “Manifest” means the form used for
identifying the quantity, composition, and the
ongin, routing and destination of hazardous
waste during 1ts transportation from the pont of
generation to the point of disposal, treatment or
storage

(12) “PCB” has the meaming given that term
in ORS 466 505

(13) “Person” means the United States, the
state or a pubhic or private corporation, local
government umt, public agency, individual, part-
nership, association, firm, trust, estate or any
other legal entaty

(14) “Store” or “storage” means the contain-
ment of hazardous waste either on a temporary
basis or for a period of years, in a manner that
does not constitute disposal of the hazardous
waste

(15) “Transporter” means any person
engaged 1n the transportation of hazardous waste
by any means

(16) “Treat” or “treatment” means any
method, technique, activity or process, including
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but not hmited to neutralization, designed to
change the phys:cal, chemical. or biological char-
acter or composition of any hazardous waste so as
to neutralize the waste or so as to render the
waste nonhazardous, safer for transport, amena-
ble for recovery, amenable for storage, or reduced
i volume {Formerly 459 410, 1987 ¢ 540 44]

466.010 Purpose. (1)(a) The Legislative
Assembly finds that 1t 1s in the interest of public
health and safety and environment to protect
Oregon citizens from the potential harmful
effects of the transportation and treatment or
disposal of hazardous waste and PCB within
Oregon

(b) Therefore, the Legislative Assembly
declares that 1t 1s the purpose of ORS 466 005 to
466 385 and 466 890 to

(A) Protect the pubhe health and safety and
environment of Oregon to the maximum extent
possible,

(B) Exercise the maximum amount of control
over actions within Oregon relating to hazardous
waste and PCB transportation and treatment or
disposal,

{C) Limit to the extent possible the treat-
ment or disposal of hazardous waste and PCB 1n
Oregon to matenals onginating 1n the states that
are parties to the Northwest Interstate Compact
on Low-Level Radwactive Waste Management
under ORS 469 930, and

(D) Limt to the extent possible the size of
any hazardous waste or PCB treatment or dis-
posal facility 1n Oregon to a size that 15 APPropri-
ate to Lreat or dispose of waste or PCB oniginating
in Oregon and, 1f capacity permits, to waste or
PCB onginating 1n those states that are parties to
the Northwest Interstate Compact on Low-Level
Radwactive Waste Management under ORS
469 930

(2} The Legislative Assembly further finds
and declares that in the interest of public health
and safety and to protect the environment, 1t 1s
the policy of the State of Oregon to glve priority
in managing hazardous waste 1n Oregon to meth-
ods that reduce the quantity and toxicity of
hazardous waste generated before usmg methods
that reuse hazardous waste, recycle hazardous
waste that cannot be reused, treat hazardous
waste or dispose of hazardous waste by landfill-
Ing (1985 ¢ 670 31 1987 ¢ 540 §da)

(Admunistration)

466.015 Powers and duties of depart-
ment. The department shall

(1) Provide for the admimistration, enforce-
ment and unplementation of QRS 466 005 to
466 385 and 466 890 and may perform all func-
tions necessary

(a) To nsure the proper management of
hazardous waste by generators,

(b) For the regulation of the operation and
construction of hazardous waste treatment, stor-
age and disposal sites, and

(c) For the permitting of hazardous waste
treatment, storage and disposal sites in consulta-
tion with the appropriate county governing body
or city council

(2) Coordinate and supervise all functions of
state and local governmental agencies engaged 1n
activities subject to the provisions of ORS
466 005 to 466 385 and 466 890

(3) After notice and public hearing pursuant
to ORS 183 310 to 183 550, declassify as haz-
ardous waste those substances described 1n ORS
466 005 (7) which the commussion finds, after
dehberate consideration, taking into account the
public health, welfare or safety or the environ-
ment, have been properly treated or decontami-
nated or contain a sufficiently low concentration
of hazardous material so that such substances are
no longer hazardous [Formerly 459 490, 1987 ¢ 540 §3)

466 020 Rules and orders. In accordance
with applicable provisions of ORS 183 310 to
183 550, the commaission shall

(1) Adopt rules and issue orders thereon,
including but not himited to establishing minmi-
mum requirements for the treatment, storage and
disposal of hazardous wastes, mmimum require-
ments for operation, maintenance, monitoring,
reporting and supervision of treatment, storage
or disposal sites, and requirements and pro-
cedures for selection of such sites

(2} Adopt rules and 1ssue orders thereon
relating to the procedures of the department with
respect to hearings, filing of reports, submission
of plans and the 1ssuance, revocation and modifi-
cation of permits 1ssued under ORS 466 005 to
466 385 and 466 890

(3) Adopt rules and 1ssue orders thereon to
classify as hazardous waste those residues defined
m ORS 466 005 (7)(h)

(4) Adopt rules and 1ssue orders thereon
relating to reporting by generators of hazardous
waste concerning type, amount and disposition of
such hazardous waste and waste minimization
activitzes Rules may be adopted exempting cer-
tam classes of generators from such require-
ments
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(5) Adopt rules and 1ssue orders relating to
the transportation of hazardous waste by air or
water

(6) Adopt rules and 1ssue orders relating to
the production, marketing, distribution, trans-
portation and burning of fuels contaimng or
derived from hazardous waste

(7) Adopt rules and 1ssue orders relating to
corrective action, including corrective action
within the facility or beyond the facility bound-
ary 1f necessary to protect public health or the
environment, for all releases of hazardous waste
or constituents of hazardous waste occurrng
from locations within the facihty or onginating
within the facility and releasing beyond the facil-
ity boundary, from any hazardous waste treat-
ment, storage or disposal facility, regardless of
the time the hazardous waste was placed 1n the
facility

(8) Adopt rules and 1ssue orders relating to
the restriction or prohibition of nonhazardous
liqud waste 1n a hazardous waste disposal site
[Formerly 459 440 1987 ¢ 540 §6]

466.025 Duties of commission. In order
to carry out the provisions of ORS 466 005 to
466 385 and 466 890, the commssion shall

(1) Limit the number of facilities disposing of
or treating hazardous waste or PCB,

(2) Estabhsh classes of hazardous waste or
PCB that may be disposed of or treated,

(3) Designate the location of a facility
designed to dispose of or treat hazardous waste or
PCB, and

(4) Limt to the extent otherwise allowed by
law, the hazardous waste or PCB accepted for
treatment or disposal at a facility first to haz-
ardous waste or PCB onginating in Oregon, or 1f
the capacity of the facility as estabhshed under
ORS 466 055 allows, or 1t 18 necessary for the
commussion to receive and maintain state autho-
rzation of a hazardous waste regulatory program
under P L 94-580 and P L. 98-616, to states that
are parties to the Northwest Interstate Compact
on Low-Level Radioactive Waste Management as
set forth in ORS 469 930 (1985 ¢ 670 §4]

466.030 Designation of classes of facil-
ities subject to certain provisions. The
Environmental Quality Commission may, by
rule, designate classes of facilities designed to
treat or dispose of hazardous waste or PCB that
shall be subject to the provisions of ORS 466 025
to 466 065, 466 250, 466255 (2) and (3) and
466 260 to 466 320 (1985 ¢ 670 58]

466.035 Commission authority to
impose standards for hazardous waste or

PCB at Oregon facility. The commssion may
impose specific standards for the range and type
of hazardous waste or PCB treated or disposed of
at a facility in order to protect the pubhc health
and safety and environment of Oregon {1985 ¢ 670
591

466.040 Application period for PCB or
hazardous waste permit. Whenever the
Environmental Quality Commission finds there
15 a need for an additional hazardous waste or
PCB treatment or disposal facihty according to
the criteria established in ORS 466 055, the com-
mission shall establish an application period dur-
ing which persons may apply for a PCB disposal
facihty permit according to the provisions of
ORS 466 260 to 466 285 or a hazardous waste
disposal facihty permit under ORS 466 005 to
466 385 and 466 890 ({1985 ¢ 670 §10, 1987 ¢ 540 §16]

466.045 Application form; contents;
fees; renewal application. (1) Upon request,
the department shall furmsh an application form
to any person interested 1n developing or con-
structing a hazardous waste or PCB treatment or
disposal facility or a hazardous waste storage
facihty Each such form shall contain

(a) The name and address of the apphcant

(b) A statement of financial condition of the
apphcant, including assets, habilities and net
worth

(c) The experience of the applicant n con-
struction, management, supervision or develop-
ment of hazardous waste or PCB treatment or
disposal faciliies and 1n the handling of such
substances

(2) The department shall also require the
submission of such information relating to the
construction, development or estabhishment of a
proposed hazardous waste or PCB treatment or
disposal site and facihities to be operated in con-
junction therewith, and such additional informa-
tion, data and reports as it deems necessary to
make a decision on granting or denying a permit

(3) If the application 18 for a new permit to
operate a new hazardous waste or PCB treatment
or disposal facihty or a new hazardous waste
storage facility, the application shall be accom-
pamed by a fee 1n an amount sufficient to cover
the department’s costs in investigating and pro-
cessing the apphcation, but which shall not
exceed $70,000, which shall be continuously
appropriated to the department for payment of
the department’s administrative expenses
mcurred 1n the process of 1ssuing a permit for the
treatment, storage or disposal facility Any por-
tion of the fee that exceeds the department’s
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admimistrative expenses shall be refunded to the
applicant

(4) If the application 15 for the renewal of an
existing permit, the application shall be accom-
panied by a fee 1n an amount estimated by the
department to be sufficient to cover the depart-
ment’s costs 1n 1nvestigating and processing the
renewal application If the department incurs
expenses 1n excess of the estimated fee, the appl:-
cant shall pay the excess fees Under no circum-
stances shall the renewal fee exceed a total of
$50,000 Any portion of the fee that exceeds the
department’s administrative expenses shall be
refunded to the applicant Such fees shall be
contmuously appropnated to the department for
payment of the department’s adminmistrative
expenses incurred tn the process of renewing the
permit for a treatment, storage or disposal facil-
1ty {1985 ¢ 670 §11, 1987 ¢ 540 §17]

466.050 Citizen advisory committees.
(1) To awd and advise the director and the com-
miss10n 1n the selection of a hazardous waste or
PCB treatment or disposal facility or the site of
such facility, the director shall establish citizen
advisory committees as the director considers
necessary The director shall determine the repre-
sentation, membership, terms and organization
of the committees and shall appoint therr mem-
bers The director or a designee shall be a nonvot-
ing member of each commattee

{2} The advisory committees appointed
under subsection (1) of this section shall review
apphcations during an application period estab-
hshed under ORS 466 040 and make recommen-
dations on the applications to the commission
(1985 ¢ 670 §12)

466.055 Criteria for new facility.
Before 1ssuing a permut for a new facihty designed
to dispose of or treat hazardous waste or PCB, the
commission must find, on the basis of informa-
tion submitied by the apphcant, the department
or any other interested party, that the proposed
faciity meets the following criteria

(1) The proposed facility location

{a) Is surtable for the type and amount of
hazardous waste or PCB intended for treatment
or disposal at the facility,

(b) Provides the maximum protection possi-
ble to the public health and safety and environ-
ment of Oregon from release of the hazardous
waste or PCB stored, treated or disposed of at the
facility, and

(c) Is situated sufficient distance from urban
growth boundanes, as defined in ORS 197 295, to
protect the public health and safety, accessible by

transportation routes that minimize the threat to
the public health and safety and to the environ-
ment and sufficient distance from parks, wilder-
ness and recreation areas to prevent adverse
impacts on the public use and enjoyment of those
areas

(2) Subject to any applicable standards
adopted under ORS 466 035, the design of the
proposed facility

(a) Allows for treatment or disposal of the
range of hazardous waste or PCB as required by
the commassion, and

(b) Sigmficantly adds to

(A) The range of hazardous waste or PCB
handled at a treatment or disposal facility cur-
rently permitted under ORS 466 005 to 466 385,
or

{B) The type of technology employed at a
treatment or disposal facihty currently permitted
under ORS 466 005 to 466 385

(3) The proposed tacility uses the best avail-
able technology for treating or disposing of haz-
ardous waste or PCB as determined by the
department or the United States Environmental
Protection Agency

(4) The need for the facility 1s demonstrated
by

(a) Lack of adequate current treatment or
disposal capacity to handle hazardous waste or
PCB generated by Oregon companies,

(b) A finding that operation of the proposed
facility would result 1n a higher level of protection
of the pubhc health and safety or environment, or

(¢} Sigmificantly lower treatment or disposal
costs to Oregon companies

(5) The proposed hazardous waste or PCB
treatment or disposal facility has no major
adverse effect on either

(a) Public health and safety, or

(b) Environment of adjacent lands [1985 ¢ 670
§5 1987 ¢ 540 §18]

486.060 Criteria to be met by owner
and operator before issuance of permit
Before 1ssuing a permat for a facihity designed to
treat or dispose of hazardous waste or PCB, the
permit apphcant must demonstrate, and the com-
mission must find, that the owner and operator
meet the following critena

(1) The owner, any parent company of the
owner and the operator have adequate financial
and techmical capabihity to properly construct
and operate the facility, and
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(2) The comphance history of the owner
including any parent company of the owner and
the operator in owning and operating other sim-
lar facihities, if any, indicates an ability and
willingness to operate the proposed facihty in
compliance with the provisions of ORS 466 005
to 466 385 and 466 890 or any condition imposed
on the permittee by the commission [1985 c 670 §7,
1987 ¢ 540 §19]

466 065 Applicant for renewal to com-
ply with ORS 466.055. As a condition to the
1ssuance of a renewal permit under ORS 466 005
to 466 385 and 466 890, the commission may
require the applicant to comply with ail or some
of the critena set forth in ORS 466 055 (1985¢670
86, 1987 ¢ 540 420|

(Hazardous Waste)

466.070 Standards for rules. (1) In
adopting rutes under ORS 466 020 regulating the
disposal of hazardous wastes, mncluding, but not
limited to, rules for the operation and mante-
nance of hazardous waste disposal sites, the com-
mission shall provide for the highest and best
practicable disposal of the hazardous wastes 1n a
manner that will mimimize

(a) The possibhility of a dangerous uncon-
trolled reaction, the release of leachate, noxious
gases or odors, fire, explosion or the discharge of
the hazardous wastes, and

(b) The amount of land used for bunal of the
hazardous wastes

(2) The department shall investigate and
analyze 1 detail the disposal methods and pro-
cedures required to be adopted by rule under ORS
466 020 and subsection (1) of this section and
shall report 1ts findings and recommendatons to
the commission [Formerly 459 442}

466.075 Rules for generators of haz-
ardous waste. (1) The commission may, by rule,
require generators of hazardous waste to

(a) Identify themselves to the department,
list the location and general characteristics of
their activity and name the hazardous waste
generated,

(b) Keep records that accurately identify the
quantities of such hazardous waste, the constitu-
ents thereof, the disposition of such waste and
waste minimization activities,

(¢) Furmsh information on the chemical
composition of such hazardous waste to persons
transporting, treating, storing or disposing of
such waste,

(d) Use a department approved manifest sys-
tem to assure that all such hazardous waste

generated 15 destined for treatment, storage or
disposal 1n treatment, storage or disposal facih-
ties (other than facilities on the premises where
the waste 1s generated) which are operating pur-
suant to lawful authority,

(e) Submit reports to the department setting
out quantities of hazardous waste generated dur-
ing a given time period, the disposition of all such
waste and waste mimimization activities,

{0 Comply with specific waste management
standards, and

{(g) Minimize the amount or toxicity of haz-
ardous waste generated

(2) The generator of a hazardous waste shall
be allowed to store a hazardous waste produced by
that generator on the premises of that generator
for a term not to exceed that set by rule without
obtaining a hazardous waste storage site permit
This shall not relieve any generator from comply-
ing with any other rule or standard regarding
storage of hazardous waste

(3) The commission by rule may exempt
certain classes or types of hazardous waste gener-
ators from part or all of the requirements upon
generators adopted by the commssion Such an
exemption can only be made 1f the commission
finds that, because of the quantity, concentra-
tion, methods of handling or use of a hazardous
waste, such'a class or type of generator 15 not
likely exther

{a) To cause or signmficantly contribute to an
increase 1n sericus irreversible or incapacitating
reversible 1llness, or

{(b) To pose a substantial present or potential
threat to human health or the environment

(4) The commission by rule may provide for a
special permit for the treatment of hazardous
waste on the premises of a generator Such a
special permit may be estabhished only 1f such
treatment has no major adverse impact on

(a) Pubhc health and safety, or

(b} The environment of adjacent lands [For-
merly 458 445, 1987 ¢ 540 §7]

466.080 Rules for transportation of
hazardous waste. In adopting rules goverming
transportation of any hazardous wastes for which
a permit 18 required, the Public Utihity Commus-
sion or the State Department of Agriculture must
consult with and consider the recommendations
of the department prior to the adoption of any
such rules Transporters shall be required to
deliver hazardous wastes to a site named m the
manifest provided for in ORS 466 005 to 466 385,
466 880 (1) and (2), 466 890 and 466 995 (1) and
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(2) or an alternative site approved by the depart-
ment [Formerly 459 450]

466 085 [Formerly 459 455, repealed by 1987 ¢ 540 §53
{466 086 enacted in lieu of 466 085))

466.086 Gaining federal authorization,
(1) The commission and the department are
authorized to perform or cause to be performed
any act necessary to gain imnterim and final autho-
rization of a hazardous waste regulatory program
under the provisions of the Federal Resource
Conservation and Recovery Act, P L 94-580 and
the Hazardous and Solid Waste Amendments of
1984, P L 98-616 as amended, and federal regula-
tions and interpretive and gumdance documents
15sued pursuant to the Federal Resource Conser-
vation and Recovery Act

(2) The commission may adopt, amend or
repeal any rule or license and the commission or
department may enter into any agreement neces-
sary to mmplement this section [1987 ¢ 540 §54
(enacted i heu of 466 085)]

466.090 Inspection and copying of
records authorized; exceptions. (1) Except as
provided n subsection (2} of this section, any
information filed or submitted pursuant to ORS
466 005 to 466 385 and 466 890 shall be made
available for public inspection and copying dur-
ing regular office hours of the department at the
expense of any person requesting copies.

(2) Unless clagsified by the director as confi-
dential, any records, reports or information
obtained under ORS 466.005 to 466 385 and
466 890 shall be available to the public Upon a
showing satisfactory to the director by any per-
son that records, reports or information, or par-
ticular parts thereof, if made publc, would
divulge methods or processes entitled to protec-
tion as trade secrets of such person, the director
shall classify as confidential such record, report
or information, or particular part thereof How-
ever, such record, report or information may be
disclosed to other officers, employes or author-
1zed representatives of the state concerned with
carrying out ORS 466 005 to 466 385 and 466 890
or when relevant 1n any proceeding under ORS
466 005 to 466 385 and 466 890

(3) Records, reports and information
obtained or used by the department or the com-
mission 10 admimstening the state hazardous
waste program under ORS 466 005 to 466 385 and
466 890 shall be available to the United States
Environmental Protection Agency and the
federal Agency for Toxic Substances and Disease
Registry, upon request If the records, reports or
information has been submitted to the state
under a claim of confidentiahty, the state shall

make that claim of confidentiahity to the
Environmental Protection Agency and the
Agency for Toxic Substances and Disease Regis-
try for the requested records, reports or informa-
tion The federal agencies shall treat the records,
reports or information that 18 subject to the
confidentiality claim as confidential in accord-
ance with applicable federal law |Formerly 459 460.
1987 ¢ 540 §8]

486.095 Hazardous waste to be stored,
disposed of or treated at permitted site;
exemptions. (1) Except as provided in ORS
466 075 (2), no person shall

(a) Store a hazardous waste anywhere m this
state except at a permitted hazardous waste treat-
ment, storage or disposal site,

(b) Establish, construct or operate a haz-
ardous waste storage site in this state without
obtaining a hazardous waste storage site permit
1ssued pursuant to ORS 466 005 to 466 385,
466 880 (1) and (2}, 466 890 and 466 995 (1) and
(2), or

(c) Estabhsh, construct or operate a haz-
ardous waste treatment site in this state without
obtaining a hazardous waste treatment site per-
mit 1ssued under ORS 466 005 to 466 385 and
466 890

(2) The commission may exempt certain
classes of hazardous waste storage or treatment
sites from part or all of the permitting require-
ments for these sites Such an exemption can only
be made 1f the commission finds that, because of
the quantity, concentration or type of waste or
duration of storage, such a class of storage or
treatment site 18 not likely to endanger the public
health, welfare or safety or the environment

{3) If the director finds an emergency condi-
tion to exist, the director may authorize the
short-term storage or treatment of a hazardous
waste anywhere in the state as long as such
temporary storage or treatment shall not con-
stitute a hazard to public health, welfare or safety
or to the environment ([Formerly 459 505, 1987 ¢ 540
§9]

466.100 Disposal of waste restricted;
permit required. (1) Except as provided in
subsection (3) of this seetion, no person shall
dispose of any hazardous waste anywhere 1n this
state except at a hazardous waste disposal site
permitted pursuant to ORS 466 110 to 466 170

(2} No person shall establish, construct or
operate a disposal site without a permit therefor
1ssued pursuant to ORS 466 005 to 466 385 and
466 830

(3) The department may authorize disposal
of specified hazardous wastes at specified sohd
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waste disposal sites operating under department
permit 1ssued pursuant to ORS 459 205 to
459 245, 459 255 and 459 265 Such authorization
may be granted only under procedures approved
by the commission, which shall include a deter-
menation by the department that such disposal
will not pose a threat to public health, welfare or
safety or to the environment {Formerly 459 510 1987
e hal) §21]

466.105 Duties of permittee. Each haz-
ardous waste storage or treatment site permittee
shall be required to do the following es a condi-
tion to holding the permit

(1) Maintain records of any hazardous waste
identified pursuant to provisions of ORS 466 005
to 466 385, 466 880 (1) and (2), 466 890 and
466 995 (1) and (2) which 1s stored or treated at
the site and the manner in which such waste was
stored or treated, transported and disposed of

(2) Report periodically to the department on
types and volumes of wastes received, their man-
ner of disposition and waste minimization activi-
ties for any hazardous waste generated on the
premises

(3) Participate in the manifest system
designed by the department

{4) Maintain current contingency plans to
mimimize damage from spillage, leakage, explo-
ston, fire or other accidental or intentional event

(5) Mamtain sufficient liability insurance or
equivalent financial assurance 1n such amounts
as determined by the department to be reasona-
bly necessary to protect the environment and the
health, safety and welfare of the people of this
state

(6) Assure that all personnel who are
employed by the permittee are trained 1n proper
procedures for handling, transfer, transport,
treatment and storage of hazardous waste mclud-
mg, but not himited to, famiharization with all
contingency plans

(7) Maintain other plans and exhbits and
take other actions pertaining to the site and 1ts
operation as determined by the department to be
reasonably necessary to protect the public health,
weltare or safety or the environment

(8) Restore, to the extent reasonably prac-
ticable, the site to 1ts onginal condition when use
of the area 1s terminated

(9) Maintain a cash bond or other equivalent
financial assurance 1n the name of the state 1n an
amount estimated by the department to be suffi-
cient to cover any costs of closing the site, includ-
ing corrective actions, and monitoring 1t or

providing for 1its security after closure and to
secure performance of all permit requirements
The financial assurance shall remain available for
the duration of the perrmit and until the site is
closed, except to the extent it 1s released or
modafied by the department

(10) Provide corrective action, including cor-
rective action within the facility or beyond the
faciity boundary when determined by the depart-
ment to be necessary to protect public health,
welfare, safety or the environment, for all releases
of hazardous wastes or constituents of hazardous
waste, occurrmg from locations within the facil-
1ty or onginating within the facihty and releasing
beyond the faciity boundary, regardless of the
time the hazardous waste was placed at the facil-
ity The department shall provide to the permit-
tee a written directive for the necessary corrective
action [Formerly 459 517 1987 ¢ 540 $10)

466.107 Action under ORS 466.105
against guarantor. (1} If a permittee 1s 1n
bankruptey, reorganization, or arrangement
under the Federal Bankruptcy Code or if, with
reasonable diligence, yunsdiction n any state
court or any federal court cannot be obtained over
a permittee likely to be solvent at the time of
judgment, any claim ansing from conduct for
which evidence of financial responsibility 1s
required under ORS 466 105 (5) and (3) may be
asserted directly agamst the guarantor providing
the evidence of financial responstbility In an
action under this section, the guarantor shall be
entitled to all nghts and defenses that would have
been available to the permittee if the action had
been brought agamnst the permittee and that
would have been available to the guarantor if the
action had been brought against the guarantor by
the permittee

(2) The total habihity of any guarantor shall
be limited to the aggregate amount the guarantor
bas provided as evidence of financial responsibil-
1ty to the permittee under ORS 466 105 (5) or (9)
Nothing in this section shall be construed to hmit
any other state or federal statutory, constructual
or common law liability of a guarantor to a
permittee including, but not limited to, the ha-
bility of a guarantor for bad faith either 1n nego-
tiating or in failing to negotiate the settlement of
any claim

(3) As used 1n this section, “guarantor” means
any person other than the permittee, who pro-
vides evidence of financial responsibility for a
permittee under ORS 466 105 (5) or (9) [1987 ¢ 540
§3]

466.110 Application; form. (1) The
department shall furmsh an application form to
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anyone who wishes to operate a hazardous waste
storage or treatment, site

(2) In addition to information requested on
the apphcation form, the department shall also
require the submission of such information relat-
1ng to the construction, development or establish-
ment of a proposed hazardous waste storage or
treatment site and facihities to be operated 1n
conjunction therewith and such additional infor-
mation, data and reports as 1t deems necessary to
make a decision on granting or denying a license
[Formerly 159 535 1987 ¢ 540 §22]

466.115 Required application informa-
tion. Permrt applications submitted to the
department for managing, operating, construct-
ing, developing or establishing a hazardous waste
disposal site must contain the following

(1) The management program for the opera-
tion of the site, including the person to be respon-
sible for the operation of the site and a resume of
the qualifications of the person, the proposed
method of disposal, the proposed method of pre-
treatment or decontamination upon the site, if
any, and the proposed emergency measures to be
provided at such site

{2) A description of the size and type of
facilities to be constructed upon the site, 1nclud-
ing the height and type of fencing to be used, the
s1ze and construction of structures or buldings,
warning signs, notices and alarms to be used, the
type of drainage and waste treatment facilities
and maximum capacity of such facilities, the
location and source of each water supply to be
used and the location and the type of fire control
facilities to be provided at such site

(3) A prehminary engineering sketch and
flow chart showing proposed plans and specifica-
tions for the construction and development of the
site and the waste treatment and water supply
facilities, 1if any, to be used at such site

(4} The exact location and place where the
applicant proposes to operate and maintain the
site, including the legal description of the lands
included within such site

{5} A preliminary geologist’s survey report
indicating land formation, location of water
resources and direction of the flows thereof and
the opinion of the geologist relating to possible
sources of contamination of such water resources

(6) The names and addresses of the apph-
cant’s current or proposed insurance carriers,
including copies of nsurance policies then 1n
effect [Formerly 459 540, 1987 ¢ 540 §24]

466.120 Required application informa-
tion to operate site. Applications for a permit

to operate a hazardous waste storage or treatment
site shall include at a minimum

(1} The name and address of the applicant
and the exact location of the proposed storage or
treatment site

(2) Estimates with respect to compositions,
quantities and concentrations of any hazardous
waste 1dentified under ORS 466 005 to 466 385,
466 880 (1) and (2), 466 890 and 466 995 (1) and
(2), and the time, frequency or rate at which such
hazardous waste may be received, stored, treated,
transported or disposed

(3} A description of the operational plan for
the site, including handhng methods, storage or
treatment methods, hours and days of operation
and a prelminary engineering sketch showing
layout of the site, location of water supply and
drainage facilities and traffic flow

(4) A description of security measures at the
site including, but not hmated to, type, height and
location of fencing, manner for controlling access
to the site, alarm systermas and warning signs

(5) The name of any person who will be
responsible for managing the operation of the site
and a statement of the qualfications of such
persons

{6) The name of the Lability insurance car-
rier who will provide coverage required in ORS
466 105 [Formerh 459 545, 1987 c 540 §24)

466.125 Notice of hearings on applica-
tiens. (1) Prior to holding hearings on a haz-
ardous waste disposal site permit application, the
commussion shall cause notice to be given 1n the
county or counties where the proposed site 1s
located 1n a manner reasonably calculated to
notify interested and affected persons of the
permit application

(2) The notice shall contain information
regarding the approximate location of the site
and the type and amount of materiais intended
for disposal at such site, and shall fix a time and
place for a public hearing In addition, the notice
shall contain a statement that any person inter-
ested 1n or affected by the proposed site shall have
opportunity to lestify at the hearing [Formerly
459 550 1987 ¢ 540 §25)

466.130 Public hearing in areas of pro-
posed site required. The commission shall
conduct a public hearing 1n the county or coun-
ties where a proposed hazardous waste disposal
site 1s located and may conduct hearings at such
other places as the department considers suitable
At the hearing the applicant may present the
application and the public may appear or be
represented 1n support of or 1n opposition to the
application [Formerly 459 560]
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466.135 Recommendations by stale
agencies on applications; effect. Upon
receipt of an application for a hazardous waste
disposal site permit, the department shall cause
copies of the application Lo be sent to affected
state agencies, including the Health Division, the
Public Utility Commassion, the State Fish and
Wildlife Commission and the Water Resources
Director Each agency shall respond by making a
recommendation as to whether the permit
apphecation should be granted If the Health Divi-
sion recommends against granting the permt,
the commission must refuse to 1ssue the permit
Recommendation from other agencies shall be
considered as evidence 1n determining whether to
grant the permil [Formerly 459 570, 1987 ¢ 540 $26)

466.140 Review of applications; issu-
ance. (1} The department shall examine and
review all hazardous waste disposal site permit
applications submitted to 1t and make such inves-
tigations as 1t considers necessary, and make a
recommendation to the commssion as to
whether to 1ssue the permit

(2) After reviewing the department’s recom-
mendations under subsection (1) of this section,
the commission shall decide whether or not to
1ssue the perrut It shall cause notice of 1its
decision Lo be given to the applicant by certified
mail at the address designated 1n the apphcation
The decision of the commission 1s subject to
judicial review under ORS 183 480 [Formerh
459 580 1987 « 540 §27]

466.145 Review of treatment applica-
tions; issuance. (1) The department shall
review and cause to be investigated all hazardous
waste trealment site permit applications submit-
ted to it

(2) After reviewing and investigating the
application, the department shall decide whether
or not to 1ssue the permit It shall cause notice of
ils decision to be given to the applicant by cer-
tified mail at the address designated in the
apphcation The decision of the department 1s
subject to review by the commission under the
provisions of ORS 183 310 to 183 550 goverming
contested cases [Formerlv 450 585, 1987 ¢ 540 §28]

466.150 Permit requirements. Each
hazardous waste disposal site permittee under
ORS 466 005 to 466 385 and 466 890 shall be
required to do the following as a condition to
holding the permit

(1} Proceed expeditiously with and complete
the project 1n accordance with the plans and
specifications approved therefor pursuant to
ORS 466 005 to 466 385 and 466 890 and the rules
adopted thereunder

{2) Commence operation, management or
supervision of the hazardous waste disposal site
on completion of the project and not to perma-
nently discontinue such operation, management
or supervision of the site without the approval of
the department

(3) Maintain sufficient habihty nsurance or
equivalent financial assurance in such amounts
as determined by the department to be reasona-
bly necessary to protect the environment, and the
health, safety and welfare of the people of this
state

(4) Establish emergency procedures and safe-
guards necessary to prevent accidents and rea-
sonably foreseeable risks

(5) Restore, to the extent reasonably prac-
ticable, the site to 1ts original condition when use
of the area 1s terminated as a site

(8) Mantain a cash bond or cther equivalent
financial assurance in the name of the state and
1n an amount estimated by the department to be
sufficient to cover any costs of closing the site,
including corrective actions, and monitoring it or
providing for 1ts secunty after closure, to secure
performance of permit requirements and to pro-
vide for any remedial action by the state neces-
sary to protect the pubhic health, welfare and
safety and the environment following site closure
The financial assurance shall remain on deposit
for the duration of the permit and until the end of
the post-closure period, except as the assurance
may be released or modified by the department

(7} Report periodically on the volume of
material recetved at the site, the fees collected
therefor and waste minimization activities for
any hazardous waste generated on the premises

(8) Maintain other plans and exhibits and
take other actions pertaining to the site and 1ts
operation as determined by the department to be
reasonably necessary to protect the public health,
welfare or safety or the environment [Formerly
430 590, 1987 ¢ 284 §1 1987 ¢ 540 §11]

Note Section 5, chapter 284, Oregon Laws 1987, and
section 55, chapter 540 Oregon Laws 1987, both provide

Se¢ B The requirements of ORS chapters 92 and 197
and other state and local laws for the sale or deeding of land do
nol apply to

{1} Any portion uf a hazardous waste disposal sile deeded
Lo the stale as a condibion of 1ssuance of a hazardous waste
disposal site license under ORS 466 150 (1) (1985 Replace-
ment Part) that the state deeds back 1o the licensee

(2) Any real property deeded to the state asa condilion of
1ssuance of a PCB disposal facihity heense under ORS 466 320
(1) (1985 Replacement Part) that the state deeds back to the
licensee [1987 ¢ 284 §5 1987 ¢ 540 §55)
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466.155 Acguisition by condemnation.
The commission may acquire real property for
the disposal of hazardous wastes by instituting
condemnation proceedings therefor to be con-
ducted n accordance with ORS chapter 35 [kor-
merly 159 585]

466 160 Site permit fees; disposition;
withdrawal by permittee (1) The hazardous
waste treatment, storage or disposal site permit
shall require a fee based either on the volume of
material accepted at the site or a percentage of
the fee collected. or both The tees shall be calcu-
lated 1n amounts estimated to produce over the
site use period a sum sufficient to

{(a) Secure performance of permit require-
ments,

{b) Close the site,

{c) Provide for any monitoring or security of
the site after closure, and

(d) Provide for any remedial action by the
slate necessary after closure to protect the public
health, welfare and safety and the environment

{2} The amount so paid shall be held in a
separate account and when the amount paid in by
the permittee together with the earnings thereon
equals the amount of the financial assurance
required under ORS 466 150 (6), the permittee
shall be allowed to withdraw the financial
assurance

(3) If the site 1s closed before the fees reach an
amount equal Lo the financial assurance, appro-
priate adiustment shall be made and the reduced
portion of the financial assurance may be with-
drawn [Formerly 459 600 1987 ¢ 284 §4, 1987 ¢ 340 313

466.165 Annual fees; use. An annual fee
may be required of every generator, air or water
transporter and permittee under ORS 466 005 to
466 385 and 466 890 The fee shall be n an
amount determined by the commission to be
adequate, less any federal funds budgeted therefor
by legislative action. to carry on the monitoring,
inspection and surveillance program estabhshed
under ORS 466 195 and to cover related admin-
1strative costs All such fees are continuously
appropriated to the department to pay the cost of
the program under ORS 466 195 [Formerly 459 610
1987 ¢ 540 §29]

466.170 Revocation of permits; yudicial
review. The commission may revoke any permt
1ssued under ORS 466 005 to 466 385 and 466 890
after public hearing upon a finding that the
permittee has violated any provision of ORS
466 005 to 466 385 and 466 890 or rules adopted
pursuant thereto or any material condition of the

permii, subject to review under ORS 183 310 to
183 550 [Formerly 459 620 1987 ¢ 540 §30]

466.1756 Disposition of site or facility
after revocation; acquisition of site by
department (1) If the commission revokes a
permit under ORS 466 170, the commission may

{(a) Close an existing hazardous waste dis-
posal site or facility, or

(b) Direct the department to acquire an exist-
mg facility or site for the disposal, storage or
treatment of hazardous waste according to the
provisions of subsection {2} of this section

(2) The department may, upon direction of
the commission and upon payment of Just com-
pensation, acquire and own an existing facihity or
site for use in the disposal, storage or treatment of
hazardous waste In order to secure such a site,
the commission may modify or waive any of the
requirements of ORS chapter 459 and ORS
466 005 to 466 385, 466 880 (1) and (2), 466 890
and 466 995 (1) and (2}, but not ORS 469 375 or
469 525, 1f 1t finds that such waiver or modifica-
tion

(a) Is necessary to make operation of the
facility or site economacally feasible, and

(b) Will not endanger the public health and
safety or the environment [Formerl 459635 1987
c 540 §31)

466.180 Department authority to limit
disposal or treatment. (1) The department
may limit, prohibtt or otherwise restrict the stor-
age, treatment or disposal of any hazardous waste
if appropriate to protect public health, welfare or
safety or the environment or to prolong the useful
life of a hazardous waste disposal site

(2) The department shall monitor the origin
and volume of hazardous waste received at a
hazardous waste treatment or disposal site and
may curtail or reduce the volume of the wastes
that may be accepted for disposal as necessary to
prolong the useful life of the site

(3) The department may restrict or prohibit
the disposal of nonhazardous hquid waste 1n a
hazardous waste disposal site [Formerly 459 640 1987
¢ 540 §13]

466.185 Investigation upon complaint;
hearings; orders. (1) The department shall
mmvestigate any complaint made to 1t by any
person that the operation of any generator, air or
water transporter or hazardous waste disposal,
storage or treatment site is unsafe or that the
operation 1s 1n violation of the provisions of QRS
466 005 to 466 385 and 466 890 or the rules
adopted under ORS 466 005 to 466 385 and
466 890
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(2) If, after making an investigation under
subsection {1) of this section, the department 1s
satished that sufficient grounds exist to justify a
hearing upon the complaint, it shall give 10 days’
written notice of the time and place of the hearing
and the matters to be considered at the hearing A
copy of the complaint shall be furnished by the
department to the respondent Both the com-
plamnant and the respondent are entitled to be
heard, produce evidence and offer exhibits and to
require the attendance of witnesses at the hear-
Ing

{(3) The commassion or a hearings examiner
apponted by the commussion shall hear the mat-
ter Within 30 days after the date of the hearing
and after considering all evidence and testimony
submitted, the commission shall make a specific
order as 1t considers necessary Any order 1ssued
by the commission under this subsection shall be
subject to judicial review 1n the manner provided
by ORS 183 480 for judicial review of orders n
contested cases The costs of reporting and of
transcribing the hearing for the purpose of judi-
cial review shall be paid by the party seeking
judicial review [Formerly 459 650 1987 ¢ 540 §42]

466.190 Investigation upon motion of
department; findings and orders. (1) When-
ever the department believes that the operation
of any hazardous waste generator, air or water
transporter or disposal, storage or treatment site
1s unsafe, or mn violation of ORS 466 005 to
466 385 and 466 890 or not 1n comphance with
rules or orders, the department may, upon 1ts own
motion, investigate the operation of the site

(2) The department may, after 1t has made an
investigation under subsection (1) of this section,
without notice and hearing, make such findings
and orders as 1t considers necessary from the
results of 1ts 1nvestigation

(3) The findings and orders made by the
department under subsection {2) of this section
may

{a) Require changes 1n operations conducted,
practices utilized and operating procedures found
to be 1n violation of ORS 466 005 to 466 385 and
466 890 or the rules adopted thereunder

(b) Require compliance with the provisions
of the permit

(4) The department shall deliver a certified
copy of all orders 1ssued by 1t under subsection (2)
of this section to the respondent or the
respondent’s duly authorized representative at
the address furnished to the department in the
permit application The order shall take effect 20
days after the date of its 1ssuance, unless the

respondent requests a hearing on the order before
the commssion before the 20-day period has
expired The request for a hearing shall be sub-
mitted in writing and shall include the reasons for
requesting the hearing At the conclusion of the
hearing, the commission may affirm, modity or
reverse the original order

(5) All hearings before the commission shall
be 1 comphance with apphcable provisions of
ORS 183 310 to 183 550 Judical review of all
orders entered after hearing or where no hearing
1s requested shall be m accordance with the
applicable provisions of ORS 183 310 to 183 550
for judicial review of contested cases (Furmerly
459 RGO 1987 ¢ 540 §33]

466.195 Monitoring and surveillance
program; inspection. (1) The department shall
establish and operate a monitoring, inspection
and surveillance program over all hazardous
waste generators, air or water transporters and
disposal, storage and treatment sites or may con-
tract with any qualified pubhc or private agency
to do so

(2) Any person who generates, stores, treats,
transports, disposes of or otherwise handles or
has handled hazardous waste, shall upon request
of any officer, employe or representative of the
department, furnish information relating to such
waste and permit such person at all reasonable
times to have access to and to copy all records
relating to such waste

(3) For the purposes of enforcing the provi-
sions of ORS 466 005 to 466385, any officer,
employe or representative of the department
may

(a} Enter at reasonable times any establish-
ment or other place where hazardous waste 1s or
has been generated, stored, treated, disposed of or
transported from, and

(b) Inspect and obtain samples from any
person of any such waste and samples of any
contamners or labelng for such waste {Formerly
459 670, 1987 ¢ 540 §14]

466.200 Procedure for emergencies. (1)
Whenever, 1 the judgment of the department
from the results of momitoring or surveillance of
operation of any generator, air or water trans-
porter or hazardous waste disposal, storage or
treatment site, there 1s reasonable cause to
believe that a clear and immedhate danger to the
pubhc health, welfare or safety or to the environ-
ment exists from the continued operation of the
site, without hearing or prior notice, the depart-
ment shall order the operation of the site halted
by service of the order on the site superintendent
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(2) Within 24 Lours after the order 1s served,
the department must appear in the appropriate
crreuit court to petitton for the equitable reliel
required to protect the public health, welfare or
safety or the environment and may begin pro-
ceedings to revoke the permit if grounds for
revocation exist [Formerly 459 680, 1987 ¢ 540 §34)

466.205 Liability for improper dis-
posal of waste; costs, lien for department
expenditures. (1) Any person owning a facihity
which generates, treats, stores or disposes of and
any person having the care, custody or control of
a hazardous waste or a substance which would be
a hazardous waste except for the fact that 1t 1s not
discarded, useless or unwanted, who causes or
permits any disposal of such waste or substance
in vinlation of law or otherwise than as reasona-
bly intended for normal use or handling of such
waste or substance, including but not limited to
accidental spills thereof, shall be hable for the
damages Lo person or property. public or private,
caused by such dispasition

(2) It shall be the obligation of such person to
collect, remove or treat such waste or substance
immediately, subject to such direction as the
department may gmve

(3} If such person fails to collect, remove or
treat such waste or substance when under an
oblhigation to do so as provided by subsection {2}
of this section, the department 1s authorized to
take such actions as are necessary to collect.
remove or treat such waste or substance

(4) The director shall keep a record of all
hecessary expenses incurred 1n carrymg out any
cleanup projects or activities authorized under
subsection (3) of this section, including reason-
able charges for services performed and equip-
ment and materals utilized

(58) Any person who fails to collect, remove or
treat such waste or substance immediately, when
under an obligation to do so as provided in
subsection (2) of this section, shall be responsible
for the necessary expenses incurred by the state
In carrying out a cleanup project or activity
authorized under subsections (3) and (4) ot this
section

(6) If the amount of state-incurred expenses
under subsections (3) and (4) of this section are
not paid to the department within 15 days after
recelpt of notice that such expenses are due and
owing, the Attorney General, at the request of the
director, shall bring an action n the name of the
State of Oregon m any court of competent Jurs-
diction to recaver the amount specified in the
final order of the director

(7) All expenditures covered by this section
and all penalties and damages for which a person
18 hable to the state under this chapter shall
constitute a lien upon any real and personal
property owned by such person

(8) The department shall file a claim of lien
on real property to be charged with a lien under
subsection (7) of this section with the recording
officer of each county 1n which the real property
1s located and shall file a claim of hien on personal
properiy to he charged with a lien under subsec-
tion (7} of this section with the Secretary of
State The hen shall attach and become enforcea-
ble on the date of such filing The lien claim shall
contain

{a) A statement of the demand,

(b) The name of the person against whose
property the lien attaches,

{(c) A description of the property charged
with the lhen sufficient for identification, and

(d) A statement of the failure of the person to
perform the cleanup or disposal, comphance and
corrective action and pay penalties and damages
as required

(9) A hLen created by this section may be
foreclosed by a suit on real and personal property
mn the circuit court in the manner provided by law
for the foreclosure of other liens

(10) Nothing 1n this section shall affect the
right of the state to bring an action against any
person to recover all costs and damages for which
the person 1s hable under the provisions of this
chapter [Formerly 459685 1987 ¢ 540 §15)

466.210 Actions or proceedings to
enforce compliance. Whenever 1t appears to
the department that any person 1s engaged or
about to engage n any acts or practices which
constitute a violation of QRS 466 005 to 466 385
and 466 890 or the rules and orders adopted
thereunder or of the terms of the permit, without
prior administrative hearing, the department
may 1nstitute actions or proceedings for legal or
equitable remeches to enforce comphance there-
with or to restramn further violations thereof
[Formerly 459 690 1987 ¢ 540 §35]

466.215 Post-closure permit for dis-
posal site, fee. (1) At the time a hazardous
waste disposal site 1s closed, the person permitted
under ORS 466 110 to 466 170 to operate the site,
must obtain a post-closure permit from the
department

(2) A post-closure permit 1ssued under this
section must be maintained until the end of the
post-closure pertod established by the comms-
slon by rule
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{3) In order to obtam a post-closure permit
the permitiee must provide pust-closure care
which shall include at least the following

(a) Monitoring and security of the hazardous
waste disposal site, and

{b) Any remedal action necessary to protect
the environment and the public health, welfare
and safety

(4) The commission may by rule establish a
post-closure permit application fee [Furmerh
459 695 1987 ¢ 540 §46]

466.225 Monmitoring site; access (1) If
the department determines that the presence of
harzardous waste at a facility or site at which
hazardous waste 1s or has been stored, treated or
disposed of, or that the release of hazardous waste
from a hazardous waste storage, treatment or
dispusal facility or site may present a substantial
hazard to human health or the environment, the
department may order the owner or operator of
the facility or site to conduct any monitoring,
testing, analysis and reporting as the department
considers necessary to determine the nature and
extent of the hazard

(2) If a tacility or site 18 not m operation at
the time a determination 15 made under subsec-
tion {1) of this section and the department finds
that the owner of the facility or site could not
reasonably be expected to have actual knowledge
of the presence of hazardous waste at the facility
or site and of 1ts potential for release, the depart-
ment may order the most recent previous owner
or operator of the facility or site, who could most
reasonably be expected to have such actual
knowledge, to carry out the actions required 1n
subsection (1) of this section

(3) Within 30 days after the department
1ssues an order under subsection (1) or (2) of this
section, the person to whom the order is 1ssued
shall submit to the department a proposal for
carrying out the required monitoning, testing,
analysis and reporting The department may
require the person to carry out the momtoring,
testing, analysis and reporting described in the
proposal and 1n any modifications to the proposal
tbat the department considers necessary to deter-
mine the nature and extent of the hazard

(4) If the department determines that an
owner o operator 1s not able to conduct monitor-
ing, testing, analysis or reporting required under
subsection (1) or {2} of this section in a manner
satisfactory to the department, or if the depart-
ment considers any such action carried out by an
owner or operator to be unsatisfactory, or 1f the
owner or operator fails to comply with the order,

or if the department imtially cannot determine
that there 1s an owner or operator able to conduct
such monitorning, testing, analysis or reporting,
the department may

(a)}{A) Conduct any monitoring, testing or
analysis that the department considers reason-
able to determine the nature and extent of the
hazard associated with the facility or site, or

(B) Authorize another state agency, local
authority or person to conduct the necessary
monitoring, testing or analysis, and

(b} Require, by order, the owner or operator
to retmburse the department, state agency, local
authority or person for the costs of conducting
the monitoring, testing or analysis

(5) The department may not require an
owner or operator to reimburse the department
for the costs of any action carried out by the
department under subsection (4) of this section 1f
the department’s actions confirm the results of
monitoring, testing, analyses or reporting con-
ducted by an owner or operator under subsection
(1} or (2) of this section

(6) Any order 1ssued under this section shall
be subject to the provisions set forth in ORS
466 190 and 466 200

(7) In order to carry out the provisions of this
section, the owner or operator of the site or
facility shall allow necessary access according to
the requirements of ORS 466 195 to the depart-
ment or any state agency, local authority or
person conducting the momtoring, testing or
analysis required under paragraph (a) of subsec-
tion (4) of this section [1987 ¢510 2]

(PCB Disposal Facilities)

466.250 Definition of “PCB disposal
facility”. As used in ORS 466 250, 466 255 (2)
and (3) and 466 260 to 466 350, “PCB disposal
facility” includes a facihity for the treatment or
disposal of PCB [1985 ¢ 670 §13]

466.255 Disposal of PCB restricted;
permit required for PCB disposal facility.
{1) No new PCB disposal facility shall be con-
structed on or after January 1, 1985, wathout first
complying with QRS 466 025 to 466 065, 466 250,
466 255 (2) and (3) and 466 260 to 466 350

(2) No person shall treat or dispose of any
PCB anywhere 1n this state except at a PCB
disposal facility operating under a permit pur-
suant to ORS 466 025 to 466 065, 466 250,
466 255 (2) and (3) and 466 260 to 466 3560

(3) No person shall establish, construct or
operate a PCB disposal facility without a permit
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therefor 1ssued under ORS 466 025 to 466 065,
466 250, 466 255 (2) and (3) and 466 260 to
466 350 (1985 ¢ 670 §§14, 43 1967 ¢ 540 §37]

466.260 Duties of department
department shall

The

(1) Provide for the administration, enforce-
ment and implementation of ORS 466 025 to
466 065, 466 250, 466 255 (2) and (3) and 466 260
to 466 350 and may perform all functions neces.-
sary

(a) To regulate the operation and construc-
tion of a PCB disposal facihity, and

(b) For the permitting of a PCB disposal
facility in consultation with the appropriate
county governing body or city council

(2) Coordinate and supervise all functions of
state and local governmental agencies engaged in
activities subject to the provisions of ORS
466 025 to 466 065, 466 250, 466 255 {2) and (3)
and 466 260 to 466 350 [1985¢ 670 415 1987 ¢ 340 §48]

466.265 Rules for regulation of PCB
disposal. In accordance with applicahle prowvi-
sions of ORS 183 310 to 183 550, the commission
shall

(1) Adopt rules and 1ssue orders, including
but not hmited to estabhshing minimum require-
ments for the disposal of PCB, mimimum require-
ments for operation, maintenance, momtoring,
reporting and supervision of disposal facihities,
and requirements and procedures for selection of
such facilities

(2) Adopl rules and 1ssue vrders relating to
the procedures of the department with respect to
hearings, filing of reports, submission of plans
and the 1ssuance, revocation and modification of
permits 1ssued under ORS 466 005 to 466 385
[1985 ¢ G70 §16 1987 ¢ 158 $88 1987 ¢ 540 §49]

466.270 Criteria for rules, study of dis-
posal methods. (i} In adopting rules under ORS
466 265 regulating the disposal of PCB including,
but not himited to, rules for the operation and
maintenance of a PCB disposal facility, the com-
mission shall provide for the best practicable
disposal of the PCB 1n a manner that will mini-
mize the possibility of adverse effects on the
pubhc health and safety or environment

{2} The department shall investigate and
analyze 1n detail the disposal methods and pro-
cedures required to be adopted by rule under
subsection (1) of this section and ORS 466 265
and shall report 1ts findings and recommenda-
tions to the commission {1985 ¢ 670 §17]

466.275 Permit application for PCB
disposal facility. Permit apphcations submit-

ted to the department for managing, operating,
constructing, developing or estabhishing a PCB
disposal facility must contain the following

(1} The management program for the opera-
tion of the facihty including the person to be
responsible for the operation of the facility and a
resume of the person’s qualifications, the pro-
posed method of disposal, the proposed method of
pretreatment or decontamination of the facility,
if any, and the proposed emergency measures to
be provided at the facihity

{2} A description of the size and type of
facility to be constructed, including the height
and type of fencing to be used, the size and
construction of structures or buildings, warning
signs, notices and alarms to be used, the type of
drainage and waste treatment facilities and max-
mmum capacity of such facilities, the location and
source of each water supply to be used and the
location and the type of fire control facilities to be
provided at the facihty

(3) A prehminary engineering sketch and
flow chart showing proposed plans and specifica-
tions for the construction and development of the
disposal faciity and the waste treatment and
water supply facilities, 1f any, to be used at the
facihity

{4) The exact location and place where the
applicant proposes to operate and maintain the
PCB disposal facility, including the legal descrip-
tion of the lands mecluded within the facility

(5) A geologst’s survey report indicating land
formation, location of water resources and direc-
tion of the flows thereof and the geologist’s opIn-
10n relating to the potential of contamination of
water resources including but not limited to pos-
sible sources of such contamination

(6) The names and addresses of the applh-
cant’s current or proposed nsurance carriers,
including copies of insurance policies then n
effect (1985 ¢ 670 §18, 1987 ¢ 540 §40)

466.280 Copies of application to be sent
to affected state agencies. Upon receipt of an
apphication for a PCB disposal facility permut, the
department shall cause copies of the application
to be sent to affected state agencies, including the
Health Division, the Public Utility Commission,
the State Fish and Wildhife Commission and the
Water Resources Director Each agency shall
respond within the period specified by the
department by making a written recommenda-
tion as to whether the permit application should
be granted Recommendation from other agencies
shall be considered 1n determiming whether to
grant the permit [1985 ¢ 670 $19 1987 ¢ 510 §41]
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466 285 Notice of hearings on applica-
tion (1) Prior to holding hearings on a PCB
chsposal facility permit application, the commis-
s1on shall cause notice to be given in the county or
counties where the proposed facihty 1s to be
located 1n a manner reasonably calculated to
notify mterested and affected persons of the
permit application

(2) The notice shall contain mformation
regarding the approximate location of the facihity
and the type and amount of PCB intended for
disposal at the facility, and shall fix a time and
place for a public hearing In addition, the notice
shall contain a statement that any person inter-
ested 1n or affected by the proposed PCB disposal
facility shall have opportunity to testify at the
hearing [1985 ¢ 670 §20 1987 ¢ 510 312

466.290 Puhlic hearing in area of pro-
posed facility required. The commission shall
conduct a public hearing 1n the county or coun-
ties where a proposed PCB disposal facility 1s
located and may conduct hearings at other places
as the department considers suitable At the
hearing the apphicant may present the applica-
tion and the public may appear or be represented
1n support of or 1n opposition Lo the application
[1985 ¢ 670 $21)

466.295 Examination of applications;
recommendation to commission; decision as
to issuance; notice to applicant. (1) At the
close of the application period under ORS
466 040, the department shall examne and
review all PCB disposal facility permit applica-
tions submutted to the commission and make
such investigations as the department considers
necessary, and make a recommendation to the
commuission as to whether to 1ssue the permit

(2) After reviewing the department’s recom-
mendations under subsection (1) of this section,
the commission shall decide whether or not to
1ssue the permit It shall cause notice of 1its
decision to be given to the applicant by certified
mail at the address designated in the apphcation
The decision of the commission 1s subject to
judicial review under ORS 183 480 [1985 ¢ 670 $22,
1987 ¢ 540 §41]

466.300 Restrictions on commission
authority to issue permit. The Environmental
Quality Commssion may not issue a permit
under ORS 466 295 for any facihty designed to
dispose of PCB by mcineration unless

(1) The facility 1s also equipped to ncinerate
hazardous waste, and

(2) The applicant has received all federal and
state huenses and permits required to operate a

hazardous waste incinerator [1985 c670 §24 1987
c 540 §11]

466.305 Investigation of complaints;
hearing; order. (1) The department shall inves-
tigate any complaint made to 1t by any person
that the operation of any PCB disposal facility 18
unsafe or that the operation 1s 11 violation of a
condition of the operator’'s permit or any provi-
s1ons of ORS 466 025 to 466 065, 466 250, 466 255
(2) and (3) and 466 260 to 466 340 or the rules
adopted under ORS 466 025 to 466 065, 466 250,
466 255 (2) and (3) and 466 260 to 466 350 Upon
receiving a complaint, the department shall fur-
nish a copy of the complaint to the person hold-
ing the permit to operate the PCB disposal
facility

(2) If, after making an nvestigation under
subsection (1) of this section, the department 1s
satisfied that sufficient grounds exist o Justify a
hearing upon the complaint, it shall give 10 days’
written notice of the time and place of the hearing
and the matters to be considered at the hearing
Both the complamant and the respondent are
entitled to be heard, produce evidence and offer
exhibits and to require the attendance of wit-
nesses at the hearing

{3) The commission or a hearings examiner
appointed by the commssion shall hear the mat-
ter Within 30 days after the date of the hearing
and after considering all evidence and testimony
submitted, the commission shall make a spectfic
order as 1t considers necessary Any order issued
by the commission under this subsection shall be
subject to judicial review in the manner provided
by ORS 183 480 for judicial review of orders 1n
contested cases The costs of reporting and of
transcribing the hearing for the purpose of judr-
cial review shall be paid by the party seeking
judicial review [1985 ¢ 670 §24, 1987 ¢ 540 §45]

466.310 Monitoring, inspection and
surveillance program; access to facihty and
records. The department shall establish and
operate a monitoring, nspection and surveillance
program over all PCB disposal facihities or may
contract with any quahfied pubhc or private
agency other than the owner or permittee to do
s0 Owners and operators of a PCB disposal
facility must allow necessary access to the PCB
disposal faciity and to 1ts records, including
those required by other public agencies, for the
monitoring, inspection and surveiliance program
to operate [14985 ¢ G70 §25 1987 c 540 §46]

466.315 Procedure for emergency. (1)
Whenever, n the judgment of the department,
there 15 reasonable cause to believe that a clear
and 1mmediate danger to the public health or
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safety or to the environment exists from the
continued operation of the facihty, without hear-
Ing or prior notice, the department shall order the
operation of the facihty halted by service of the
order on the facility operator or an agent of the
operator

(2} Within 24 hours after the order 15 served,
the department must appear 1n the appropriate
circuit court to petition for the equitable relief
required to protect the pubhic health or safety or
the environment and may begin proceedings to
revoke the permut if grounds for revocation exist
[£985 ¢ 670 §26, 1987 ¢ 540 347}

466.320 Conditions for holding permit.
Each PCB disposal facility permittee under ORS
466 025 to 466 065, 466 250, 466 255 (2} and (3)
and 466 260 to 466 350 shall be required to do the
following as a condition to holding the permat

(1) Proceed expeditiously wath and complete
the project in accordance with the plans and
specifications approved and the rules adopted
under ORS 466 025 to 466 065, 466 250, 466 255
(2) and (3) and 466 260 to 466 350

(2) Commence operation, management or
supervision of the PCB disposal facility on com-
pletion of the project and not to permanently
discontinue the operation, management or super-
vision of the faciity without the approval of the
department

(3) Maintam sufficient hability msurance or
equivalent financial assurance 1n such amounts
as determined by the department to be reasona-
bly necessary to compensate for damage to the
public health and safety and environment,

{4) Establish emergency procedures and safe-
guards necessary to prevent accidents and rea-
sonably foreseeable risks

(5) Restore, to the extent reasonably prac-
ticable, the area of the facihty to its original
condition when use of the area 1s terminated as a
facility

(6) Maintain a cash bond or other equivalent
financial assurance 1n the name of the state and
i an amount estimated by the department to be
sufficient to cover any costs of closing the facility
and momitoring 1t or providing for 1ts secunty
after closure, to secure performance of permit
requirements and to provide for any remedial
action by the state necessary to protect the public
health and safety and the environment following
facihty closure The financial assurance shall
remain on deposit for the duration of the permit
and until the end of the post-closure period.,
except as the assurance may be released or modi-
fied by the department

(7) Report periodically to the department on
the volume and types of PCB received at the
facility, their manner of disposition and the fees
collected therefor

(8) Maintain other plans and exhibits per-
taining to the facility and 1ts operation as deter-
mined by the department to be reasonably
necessary to protect the public heaith or safety or
the environment

(9) Maintan records of any PCB identified
under provisions of ORS 466 025 to 466 065,
466 250, 466 255 (2) and (3) and 466 260 to
466 350 which s stored, treated or disposed of at
the facility and the manner 1n which the PCB was
stored, treated, transported or disposed of The
records shall be retaned for the period of time
determined by the commussion

(10) Assure that all personnel who are
employed by the permittee are trained 1n proper
procedures for handling, transfer, transport,
treatment, disposal and storage of PCB including
but not hmited to familianization with all con.
tingency plans

(11) If chsposal 1s by incineration, the facility
must also incinerate a reasonable ratio of haz-
ardous waste [1985 ¢ 670 §27 1987 ¢ 284 §2 1987 ¢ 540
§48]

466 325 Annual fee. An annual fee may be
required of every PCB disposal facility permittee
under ORS 466 025 to 466 065, 466 250, 466 255
(2) and (3) and 466 260 to 466 350 The fee shall
be 1 an amount determined by the commussion
to be adequate to carry on the monitoring, inspec-
tion and surveillance program estabhished under
ORS 466 310 and to cover related administrative
costs All such fees are continuously appropnated
to the department to pay the cost of the program
under ORS 466 310 (1985 ¢ 670 y28, 1987 ¢ 540 £49]

466.330 Acquisition by state of real
property for disposal of PCB. The commis-
sion may acquire real property for the disposal of
PCB by imstituting condemnation proceedings
therefor to be conducted 1n accordance with ORS
chapter 35 [1985 ¢ 670 §29)

466.335 Consequences of revocation.
(1} If the commission revokes a PCB disposal
facihity permit under ORS 466 170, the commis-
sion may

(a) Close the existing PCB disposal site or
facility, or

(b) Direct the department to acquire an exist-
ing facility or site for the disposal or treatment of
PCB according to the provisions of subsection (2)
of this section
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(2) The department may, upon direction
from the commussion and after payment of just
compensation, acquire and own an existing facil-
ity for use in the disposal of PCB In order to
secure such a facility, the commssion may mod-
ify or wawve any of the requirements of ORS
chapter 459 and ORS 466 005 to 466 385, 466 880
{1) and (2), 466 890 and 466 995 (1) and (2), but
not ORS 469 375 or 469 525, 1f the commission
finds that warver or modification

(a) Is necessary to make operation of the
facility economucally feasible, and

(b) Will not endanger the public health and
safety or the environment [1985 ¢ 670 §30, 1887 ¢ 540
5501

466.340 Restrictions on treatment or
disposal of PCB at facility (1) The depart-
ment may hmit, prohibit or otherwise restrict the
treatment or disposal of PCB at a disposal facility
if appropniate to protect public health and safety
or the environment

{(2) The department shall monitor the origin
and volume of PCB received at a disposal facility
acquired and regulated under ORS 466 335, and
may curtail or reduce the volume of the PCB that
may be accepted for disposal as necessary to

{a) Protect public health and safety or the
environment, or

(b) Assure that the operation of the facility is
economically feasible

(3) The department shall not accept any PCB
at a disposal facility owned by the state from a
state that 1s not a party to the Northwest Inter-
state Compact on Low-Level Radioactive Waste
Management as set forth 1n ORS 469 930 [1985
¢ 670 §31]

466 345 PCB facility permut fee. (1) The
PCB disposal facility permit shall require a fee
based either on the volume of PCB accepted at
the facihity or a percentage of the fee collected, or
both The fees shall be calculated 1n amounts
estimated to produce over the facility use period a
sum sufficient to

(a) Secure performance of permit require-
ments,

(b} Close the facility,

(¢) Provide for any monitoring or security of
the facility after closure, and

{d) Provide for any remedhal action by the
state necessary after closure to protect the pubhc
health and safety and the environment

(2) The amount so paid shall be held n a
separate account and when the amount paid 1n by
the permittee together with the earnings thereon

equals the amount of the financial assurance
required under ORS 466 320, the permittee shall
be allowed to withdraw the financial assurance

(3) If the faciity 1s closed before the fees
reach an amount equal to the financial assurance,
appropriate adjustment shall be made and the
reduced portion of the financial assurance may be
withdrawn [1985 ¢ 670 §32, 1967 ¢ 284 §4, 1987 ¢ 540 §511

466.350 Post-closure permit; fee. (1) At
the time a PCB disposal facihity 1s closed, the
person permitted under ORS 466 025 to 466 065,
466 250, 466 255 (2) and (3) and 466 260 to
466 350 to operate the facihty must obtain a post-
closure permit from the department

(2) A post-closure permit 1ssued under this
section must be maintained until the end of the
post-closure period established by the commis-
sion by rule

(3) In order to obtan a post-closure permit
the permittee must provide post-closure care
which shall include at least the following

(a) Monitoring and security of the PCB dis-
posal facihity, and

(b) Any remedal action necessary to protect
the public health and safety and environment

{4) The commission may by rule establish a
post-closure permit appllcatlon fee [1985 ¢ 670 §33,
1987 ¢ 540 §52]

NOTICE OF ENVIRONMENTAL
HAZARDS

466.360 Policy. (1)
Assembly finds that

(a) Disposal sites exist on certain lots or
parcels of real property within Oregon that may
restrict future land development or constitute a
potential hazard to the health, safety and welfare
of QOregon’s citizens, particularly if present or
future owners use or modify the parcels without
taking into consideration the use restrictions or
environmental hazards posed by the former dis-
posal activity

(b) Permits, licenses and approvals that have
been or may be granted by the Environmental
Quahty Commission, the Department of
Environmental Quahty or the Energy Facility
Siting Council authonizing disposal of waste upon
real property protect the health, safety and wel-
fare of Oregon citizens only 1f adequate notice of
post-closure use restrictions 1s given to future
purchasers of the real property

(c) Disposal sites created prior to regulation
may be potentially hazardous 1f use restrictions
are not imposed

The Legislative
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(d) Proper precautions and maintenance can-
not be taken and continued unless the location of
the disposal site, the nature and extent of 1its
potential hazard and use restrictions are known
to cities and counties and those who own and
occupy the property

(2) It 1s hereby declared to be the public
policy of this state to give notice to local govern-
ments of potential hazardous disposal sites and to
lmpose use restrictions on those sites [1985 ¢ 273
§2|

466.365 Commussion authority to
establish sites for which notice is required;
rulemaking; report to Legislative Assem-
bly. (1) The commission may establish by rule
adopted under ORS 183 310 to 183 550

(a) A bist of sites for which environmental
hazard notices must be given and use restrictions
must be imposed The list shall be consistent with
the policy set forth in ORS 466 360 and may
mclude any of the following sites that contain
potential hazards to the health, safety and wel-
fare of Oregun's citizens

(A) A land disposal site as defined by ORS
459 005,

(B} A hazardous waste disposal site as
defined by ORS 466 005,

(C) A disposal site containing radioactive
waste as defined by ORS 469 300 (17), and

(D) A facility

(b) The form and content of use restrictions
to be imposed on the sites, which shall require at
least that post-closure use of the site not disturb
the integrity of the final cover, hners or any other
components of any containment system or the
function of the facihity’s monitoring systems,
uniess the department finds that the disturbance

(A) Wil not increase the potential hazard to
human health or the environment, or

(B) Is necessary to reduce a threat to human
health or the environment

(¢) The form and content of the environmen-
tal hazard notices to be filed with cities and
counties

(d) The circumstances allowing and pro-
cedures for removal or amendment of environ-
mental hazard notices and use restrictions
provided by the department

(e) Any other provisions the commission
constders necessary for the department to accom-
plish the purpose of ORS 466 360 to 466 385

(2) Spiils and releases cleaned up pursuant to
ORS 466 205 and 468 795 shall not be Listed as

sites to be regulated under subsection {1) of this
section

(3) Before hearings on and adoption of rules
under subsection (1) of this section, the depart-
ment shall not:fy each person who owns a dis-
posal site or an owner or operator of a facility of
the rulemaking proceedings

(4) The department shall report to each Leg-
1slative Assembly on any site or facility for which
environmental hazard notices and use
restrictions have been amended or removed as
provided by rule adopted under paragraph (d) of
subsection (1) of this section

{5) The commssion shall not hist a site, spall
or release under subsection (1) of this section, if
the commssion finds that within 90 days of
receipt of notice under subsection (3) of this
section, the owner cleaned up the site, spill or
release so 1t 1s no longer a potent:at hazard to the
health, safety and welfare of Oregon’s citizens

(6) As used 1n this section, “facility” has the
meaning given in ORS 466 540 [1985 ¢ 273 84, 1987
¢ 735 §24

466.370 Notice to owner; hearing; fil-
ing of notice if no objection. (1} The depart-
ment shall notify by certified mail any person
who owns a lot or parcel upon which a disposal
site hsted under ORS 466 365 exists The notice
shall

(a) Describe the disposal site and potentially
hazardous environmental conditions,

(b) Describe the use restrictions that will be
1mposed,

(c) Explain that an environmental hazard
notice will be sent to the appropriate city or
county under ORS 466 375, and

(d) Adwvise the person of the procedure for
requesting a hearing under subsection (2) of this
section

{2) If any person recewving notice under sub-
section (1) of this section objects to the use
restrictions, the person may request a hearing
before the commisston The request shall be 1n
writing and must be submutted to the department
within 20 days after the person recewves the
notice under subsection (1) of this section The
hearing shall be conducted according to the
provisions for a contested case hearing in ORS
183 413 to 183 497

(3) If no hearing 1s requested within 20 days
after receipt of the notice, the department shall
file the environmental hazard notice with the
appropriate city or county [198% ¢ 273 §4]
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466.375 Filing of notice; content of
notice. The department shall file an environ-
mental hazard notice with the city or county in
which a site hsted under ORS 466 365 (1) 18
located The notice shall contamn the following
mformation

(1) A description of the lot or parcel upon
which the disposal site 1s located,

(2) The restrictions that apply to post-
closure use of the property, and

(3) Information regarding the potential
environment hazards posed by the disposal site to
assist the city or county in complying with ORS
466 385 [1985 ¢ 273 §5]

466.380 Interagency agreement for
notices for radioactive waste disposal sites.
The Department of Environmental Quality and
the Department of Energy shall enter into an
interagency agreement providing for the 1mple-
mentation of the provisions of ORS 466 360 to
466 385 relating to radioactive waste disposal
sites [1985 c 273 §6]

466.385 Amendment of comprehensive
plan and land use regulations; model lan-
guage; appeal of land use decision related to
site requiring notice. (1) By the first periodic
review under ORS 197 640 after development of
model language under subsection (2} of this sec-
tion, the governing body of a city or county shall
amend 1ts comprehensive plan and land use reg-
ulations as provided in ORS 197 610 to 197 640 to
establish and 1mplement policies regarding
potentially hazardous environmental conditions
on sites hsted under ORS 466 365 The land use
regulations shall provide that

(a) The city or county shall not approve any
proposed use of a disposal site for which the city
or county has receiwved notice under ORS 466 370
until the Department of Environmental Quahty
has been notified and provided the city or county
with comments on the proposed use, and

{b} Within 120 days of receipt of an environ-
mental hazard notice from the Department of
Environmental Quality, the city or county shall
amend 1ts zoning maps to wdentify the disposal
site

(2) The Department of Environmental Qual-
ity and the Department of Land Conservation
and Development shall

(a) Develop model language for comprehen-
sive plans and land use regulations for use by
cities and counties in complying with this sec-
tion, and

(b} Provide technical assistance to cities and
counties in complymng with ORS 466.360 to
466 385

.

(3) The Department of Environmental Qual-
1ty may appeal to the Land Use Board of Appeals
any final land use decision made by a city or
county regarding any proposed use of a disposal
site that has been 1dentified under 1ts comprehen-
sive plan and land use regulations pursuant to
this section [1985 ¢ 273 §7]

PACIFIC STATES AGREEMENT ON
RADIOACTIVE MATERIALS
TRANSPORTATION MANAGEMENT

466.4560 Pacific State Agreement on
Radioactive Materials Transportation
Management. The Pacific States Agreement on
Radioactive Matenals Transportation Manage-
ment 1s enacted nto law and entered 1nto by the
State of Oregon and entered into with all other
yurisdictions lawfully joining the agreement mn a
form as provided for as follows

ARTICLE I
Policy and Purpose

The party states recogmze that protection of
the health and safety of citizens and the environ-
ment, and the most economical transportation of
radioactive matenals, can be accomplished
through cooperation and coordination among
neighboring states It 1s the purpose of this agree-
ment to establish a committee comprised of rep-
resentatives from each party state to further
cooperation between the states on emergency
response and to coordinate activities by the states
to eliminate unnecessary duplication of rules and
regulations regarding the transportation and
handling of radioactive matenal

The party states intend that this agreement
facilitate both interstate commerce and protec-
tion of public health and the environment To
accomphsh this goal, the party states direct the
committee to develop model regulatory standards
for party states to act upon and direct the com-
mittee to coordmnate decisions by party states
relating to the routing and nspection of ship-
ments of radioactive material

ARTICLE 11
Definitions

As used 1n this agreement

(1) “Carmer” includes common, private, and
contract carriers

(2) “Hazardous material” means a substance
or matenal which has been determined by the
United States Department of Transportation to
be capable of posing an unreasonable nisk to
health, safety, and property when transported 1n
commerce, and which has been so designated
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(3) “Radioactive material” has the meaning
given that term 1n federal Department of Trans-
portation regulations found m 49 CF R Sec 173,
and includes, but 15 not himited to, high-level
radioactive waste, low-level radioactive waste,
and spent nuclear fuel, as defined 1n section 2 of
the Nuclear Waste Policy Act of 1983 (96 Stat
2202,42U S C A Sec 10101)

(4} “Transportation” means the transport by
any means of radoactive material destined for or
dertved from any location, and any loading,
unloading, or storage incident to such transport
“Transportation” does not include permanent
storage or disposal of the material

ARTICLE II]
Regulatory Practices

(1) The party states agree to develop model
standards, not 1n conflict with federal law or
regulations, for carriers of radioactive materal to
provide information regarding

{a) The amount and kind of materal trans-
ported,

(b) The mode of transportation and, to the
extent feasible, the route or routes and the time
schedule,

(c) The carrier’s comphance with local, state,
and federal rules and regulations related to radio-
active matenal transportation,

(d) The carrier’s comphance with federal and
state hability insurance requirements

(2) Consistent wath federal law or regulations
pertaining to transportation of radioactive
material, the party states also agree to

(a) Develop modet uniform procedures for
1ssuing permits to carriers,

(b) Develop model umiform record keeping
processes that allow access on demand by each
state,

{c) Develop model uniform safety standards
for carriers,

(d) Coordinate routing of shipments of radio-
active matenials,

(e} Develop a method for coordinating the
party states’ emergency response plans to provide
for regional emergency response including

(A} Systems for sharing information essen-
tial to rachation control efforts,

(B) Systems for sharing emergency response
personnel, and

{C) A method to allocate costs and clanfy
habihity when a party state or 1ts officers request
or render emergency response,

(f) Recommend parking requirements for
motor vehicles transporting radioactive mater-
1als,

(g) Coordinate state inspections of carriers,
and

(h) Develop other cooperative arrangements

‘and agreements to enhance safety

(3) The party states also agree to coordinate
emergency response tramning and preparedness
dnlls among the party states, Inchan tribes, and
affected political subdivisions of the party states,
and, if possible, with federal agencies

(4) The party states recognize that the trans-
portation management of hazardous materials 1s
similar in many respects to that of radiactive
materials The party states, therefore, agree to
confer as to transportation management and
emergency response for those items where sim-
ilarities 1n management exist

ARTICLE 1V
Pacific States Radioactive
Materials Transportation Commuttee

(1) Each party state shall designate one offi-
cial of that state to confer with appropriate
legislative commuttees and with other officials of
that state responsible for managing transporta-
tion of radioactive matenal and with affected
Indian tribes and be responsible for adminmistra-
tion of this agreement The offictals so designated
shall together comprise the Pacific States Radio-
active Materials Transportation Commttee The
committee shall meet as required to consider and,
where necessary, coordinate matters addressed 1n
this agreement The parties shall inform the
committee of existing regulations concerning
radicactive matenals transportation manage-
ment in their states, and shall afford all parties a
reasonable opportunity to review and comment
upon any proposed modifications 1n such regula-
tions

(2) The commattee may also engage 1n long-
term planning to assure safe and economical
management of radoactive material transporta-
tion on a continuing basis

(3) To the extent practicable, the committee
shall coordinate 1ts activities with those of other
organizations

ARTICLE V
Ehgible Parties and Effective Date
(1) The states of Arizona, Califorma, Colo-
rado, Idaho, Montana, New Mexico, Nevada,

Oregon, Utah, Washington, and Wyoming are
eligible to become a party to this agreement Asto
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any elizible party, this agreement shall become
effective upon enactment into law by that party,
but 1t shall not become mmtially effective until
enacted 1nto law by two states Any party state
may withdraw from this agreement by enacting a
statute repealing its approval

(2) After the agreement has imtially taken
effect under subsection (1) of this article, any
eligible party state may become a party to this
agreement by the execution of an executive order
by the governor of the state Any state which
becomes a party in this manner shall cease to be a
party upon the final adjournment of the next
general or regular session of 1ts legislature or July
1, 1988, whichever occurs first, unless the agree-
ment has by then been enacted as a statute by
that state

ARTICLE VI
Severability

If any provision of this agreement, or 1ts
application to any person or circumstance, 1S heid
to be mnvahd, all other provisions of this agree-
ment, and the apphcation of all of 1ts provisions
to all other persons and circumstances, shall
remam vahd, and to this end the provisions of
this agreement are severable [1987 ¢ 86 §1j

Note 466 450 Lo 466 460 were enacted into law by the
Lemslatne Assembly but were not added to or made a part of
ORS chapter 466 or any series therem by legislative action
See Preface to Oregon Revised Statutes for further explana-
tion

466.455 Governor to designate mem-
ber. The Governor shall designate an official to
serve as a member of the Pacific States Radioac-
tive Matenals Transportation Committee cre-
ated under Article 1V of the agreement set forth
n ORS 466 450 [1987 ¢ 86 §2]

Note See note under 466 450

466 460 Confederated Tribes of the
Umatilla Indian Reservation to be con-
sulted (1) The State of Oregon recognizes

(a) The Confederated Tribes of the Umatilla
Indian Reservation have been granted a special
status as an affected tribe under the Nuclear
Waste Policy Act, Pubhic Law 97-425, and

(b} A large majority of radioactive matenal
transported to and from the Hanford Nuclear
Reservation 1 the State of Washington, passes
through the center of the Umatilla Tribe’s reser-
vation

(2) Therefore, the official designated by the
Governor under ORS 466 455 to represent the
State of Oregon on the Pacific States Radioactive
Materials Transportation Commuttee shall con-
sult regularly with officials of the Confederated

Tribes of the Umatilla Indian Reservalion on
transportation matters and shall consider, to the
extent practicable, the suggestions of the Con-
federated Tribes of the Umatilla Indian Reserva-
tion related to the development of model
standards and procedures {1987 ¢ 86 §1]

Note See note under 466 450

USE OF PCB

466.505 Definitions for ORS 466.505
to 466.530. As used 1n ORS 466 505 to 466 530

(1) “PCB” means the class of chionnated
biphenyl, terphenyl, higher polyphenyl, or mix-
tures of these compounds, produced by replacing
two or more hydrogen atoms on the biphenyl,
terphenyl, or higher polyphenyl molecule with
chlorne atoms “PCB” does not include chlon-
nated biphenyls terphenyls, higher polyphenyls,
or mixtures of these compounds, that have func-
tional groups attached other than chlorine unless
that functional group on the chlorinated
biphenyls, terphenyls, higher polyphenyls, or
mixtures thereof of these compounds, 18 deter-
mined to be dangerous to the public health under
ORS 466 525

(2) “Ppm” means parts per milhon [Formerly
468 900

466 510 Sale of items containing con-
centrations of PCB prohibited; exceptions.
(1) Except as provided i ORS 466 515, beginning
January 1, 1980, a person shall not sell, manufac-
ture for sale, or use in this state an item, product
or material 1f the 1tem, product or matenal con-
tamns a concentration of PCB equal to or greater
than 100 ppm

(2) The commission by rule may prescribe a
lower maximum concentration of PCB for spe-
cific items, products or materials 1f 1t finds the
100 ppm concentration specified 1n subsection (1)
of this section to be madequate to protect the
public health from the toxic dangers of the PCB
contamed i that item, product or material How-
ever, an item, product or material for which a
lower maxiumum concentration of PCB 1s pre-
scribed by federal law, rule or regulation shall not
be allowed a concentration of PCB higher than
that federal maximum [Formerly 468 903}

466 515 Electric transformers or
capacitors exempted. Notwithstanding ORS
466 510

(1) PCB or an item, product or matenal
containmng PCB may be sold for use or used in
this state if 1t 1s used 1n a closed system as a
dielectric flmd for an electnc transformer or
capacitor pursuant to rules of the commission to
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insure the public health However, upon adequate
documentation of the availability of reasonable
substitutes which meet performance standards
and environmental acceptability, the commission
after public hearing by rule may modify these
exclusions in whole or 1 part by requirtng the
phasing 1n of the substitute or substitutes

(2) An item, product or matenal containing
PCB may be manufactured for sale, sold for use or
used 1n this state pursuant to an exemption
certificate 1ssued by the department under ORS
466 520 [Formerly 468 906

468.620 Exemption certificates;
applications; conditions. (1) A person may
make written application to the department for
an exemption certificate on forms provided by
the department The department may require
additional mformation or matenals to accom-
pany the apphcation as 1t considers necessary for
an accurate evaluation of the application

(2) The department shall grant an exemption
for residual amounts of PCB remaining 1n electric
transformer cores after the PCB 1n a transformer
1s drained and the transformer 1s filled with a
substitute approved under ORS 466 515

(3) The department may grant an exemption
for an item, product or material manufactured for
sale, sold for use, or used by the person if the item,
product or material contains incidental con-
centrations of PCB

(4) In granting a certificate of exemption, the
department shall impose conditions on the
exemption 1n order that the exemption covers
only incaidental concentrations of PCB.

(5) As used 1n this section, “incidental con-
centrations of PCB” means concentrations of
PCB which are beyond the control of the person
and which are not the result of the person having

(a) Exposed the item, product or matenal to
concentrations of PCB

(b} Failed to take reasonable measures to rid
the 1tem, product or maternal of concentrations of
PCB

{c) Failed to use a reasonable substitute for
the item, product or material for which the
exemption 1s sought [Formerly 468 909)

466.525 Additional PCB compounds
may be prohibited, The commission after
hearing by rule may include as a PCB and regu-
late accordingly any chlorinated brphenyls, terp-
henyls, higher polyphenyls, or mixtures of these
compounds that have functional groups attached
other than chlorine if that functional group on
the chlorinated biphenyls, terphenyls, higher

polyphenyls, or mixtures of these compounds 1s
found to constitute a danger to public health
{Formerly 468 912]

466.630 Prohibited disposal of waste
containing PCB. After October 4, 1977, a
person shall not dispose of solid or hquid waste
resulting from the use of PCB or an item, product
or material containing or whach has contained a
concentration equal to or greater than 100 ppm of
PCB except 1n conformity with rules of the com-
mission adopted pursuant to ORS 466 005 to
466 385 and 466 890 [Formerly 468 921}

REMOVAL ON REMEDIAL ACTION TO
ABATE HEALTH HAZARDS

466.540 Definitions for ORS 466.540
to 466.590. As used 1n ORS 466 540 to 466 590
and 466 900

{1} “Claim” means a demand 1n writing for a
sum certain

(2) “Commission” means the Environmental
Quality Commussion

(3) “Department” means the Department of
Environmental Quality

(4) “Director” means the Director of the
Department of Environmental Quality

(5) “Environment” includes the waters of the
state, any drinking water supply, any land surface
and subsurface strata and ambient air

(6) “Facility” means any building, structure,
nstallation, equipment, pipe or pipeline includ-
Ing any pipe into a sewer or publicly owned
treatment works, weil, pit, pond, lagoon,
impoundment, ditch, landfill, storage container,
above ground tank, underground storage tank,
motor vehicle, rolling stock, aircraft, or any site
or area where a hazardous substance has been
deposited, stored, disposed of, or placed, or other-
w1se come to be located and where a release has
occurred or where there 1s a threat of a release,
but does not include any consumer product n
consumer use or any vessel

(7) “Fund” means the Hazardous Substance
Remedial Action Fund established by ORS
466 590

(8) “Guarantor” means any person, other
than the owner or operator, who provides evi-
dence of financial responsimhty for an owner or
operator under ORS 466 540 to 466 590 and
466 900

(9) “Hazardous substance” means

(a) Hazardous waste as deftned in ORS
466 005
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(b) Any substance defined as a hazardous
substance pursuant to section 101(14) of the
federal Comprehensive Environmental
Response, Compensation and Liabihity Act, PL
96-510, as amended P L 96-510 and P L. 99-499

{c) Ol

(d) Any substance designated by the commus-
sion under ORS 466 553

(10) “Natural resources” inciudes but is not
Limited to land, fish, wildlife, biota, air, surface
water, groundwater, drinking water supplies and
any other resource owned, managed, held 1n trust
or otherwise controlled by the State of Oregon or
a pohitical subdivision of the state

(11) “O1l” includes gasolhne, crude oil, fuel oul.
diesel ol, lubricating o1l, 01l sludge or refuse and
any other petroleumn-related product, or waste or
fraction thereof that i1s hquid at a temperature of
60 degrees Fahrenheit and pressure of 147
pounds per square inch absolute

(12) “Owner or operator” means any person
who owned, leased, operated, controlled or exer-
cised significant control over the operation of a
facihty “Owner or operator” does not include a
person, who, without participating n the man-
agement of a facility, holds indicia of ownership
primarnly to protect a securty interest in the
facihty

(13) “Person” means an mdividual, trust,
firm, joint stock company, joint venture, consor-
tium, commercial entity, partnership, associa-
tion, corporation, commission, state and any
agency thereof, pohitical subdivision of the state,
interstate body or the Federal Government
mncluding any agency thereof

(14) “Release” means any spiling, leaking,
pumpng, pouring, emitting, emptying, discharg-
ing, injecting, escaping, leaching, dumping or
disposing into the environment including the
abandonment or discarding of barrels, containers
and other closed receptacles contaiming any haz-
ardous substance, or threat thereof, but excludes

(a) Any release which results in exposure to a
person solely within a workplace, with respect to
a claim that the person may assert against the
person’s employer under ORS chapter 656,

(b} Emissions from the engine exhaust of a
motor vehicle, roling stock, aircraft, vessel or
pipeline pumping station engine,

(c) Any release of source, by-product or spe-
cial nuclear material from a nuclear 1mcident, as
those terms are defined in the Atomic Energy Act
of 1954, as amended, 1f such release 1s subject to
requirements with respect to financial protection

established by the Nuclear Regulatory Commus-
sion under section 170 of the Atomic Energy Act
of 1954, as amended, ar, for the purposes of ORS
466 570 or any other removal or remedial action,
any release of source by-product or special
nuclear material from any processing site desig-
nated under section 102(a)(1) or 302(a) of the
Uramum Mill Tailings Radiation Control Act of
1978, and

(d) The normal application of fertihzer

(15) “Remedial action” means those actions
consistent with a permanent remedial action
taken 1nstead of or 1n addition to removal actions
1n the event of a release or threatened release ofa
hazardous substance nto the environment, to
prevent or mimimize the release of a hazardous
substance so that they do not migrate to cause
substantial danger to present or future public
health, safety, welfare or the environment
“Remedial action” includes, but 1s not hmited to

(a) Such actions at the location of the release
as storage, confinement, perimeter protection
using dikes, trenches or ditches, clay cover, neu-
tralization, cleanup of released hazardous sub-
stances and associated contammated matenals,
recycling or reuse, diversion, destruction, segre-
gation of reactive wastes, dredging or excava-
tions, repair or replacement of leaking containers,
collection of leachate and runoff, onsite treat-
ment or 1ncineration, provision of alternative
drinking and household water supplies, and any
monitoring reasonably required to assure that
such actions protect the public health, safety,
welfare and the environment

{b) Offsite transport and offsite storage,
treatment, destruction or secure disposition of
hazardous substances and associated, contami-
nated matenals

{c) Such actions as may be necessary to
monitor, assess, evaluate or investigate a release
or threat of release

(16) “Remedial action costs” means reason-
able costs which are attributable to or associated
with a removal or remedial action at a facility,
mncluding but not hmited to the costs of admn-
1stration, investigation, legal or enforcement
activities, contracts and health studies

(17) “Removal” means the cleanup or
removal of a released hazardous substance from
the environment, such actions as may be neces-
sary taken n the event of the threat of release ofa
hazardous substance into the environment, such
actions as may be necessary to monitor, assess
and evaluate the release or threat of release of a
hazardous substance, the disposal of removed
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matenal, or the taking of such other actions as
may be necessary to prevent, minimize or miti-
gate damage to the public health, safety, welfare
or to the environment, which may otherwise
result from a release or threat of release “Remo-
val” also includes but 1s not limited to secunty
feneing or other measures to limit access, provi-
s10n of alternative drinking and household water
supphies, temporary evacuation and housing of
threatened individuals and aetion taken under
ORS 466 570

{18) “Transport” means the movement of a
hazardous substance by any mode, including
pipehne and 1n the case of a hazardous substance
which has been accepted for transportation by a
common or contract carrier, the term “transport”
shall include any stoppage in transit which 1s
temporary, ncidental to the transportation
movement, and at the ordinary operating conven-
tence of a common or contract carrier, and any
such stoppage shall be considered as a continuity
of movement and not as the storage of a haz-
ardous substance

(19) “Underground storage tank” has the
meaning given that term 1n ORS 466 705

{20) “Waters of the state” has the meaning
given that term 1n ORS 468 700 [1987 ¢ 539 §52, 1087
€745 1]

466.547 Legislative findings. (1) The
Legislative Assembly finds that

(a) The release of a hazardous substance 1nto
the environment may present an imminent and
substantial threat to the public health, safety,
welfare and the environment, and

(b) The threats posed by the release of a
hazardous substance can be minimized by
prompt wdentification of facilities and implemen-
tation of removal or remedial action

(2) Therefore, the Legslative Assembly
declares that

(a) It 15 1n the interest of the public health,
satety, welfare and the environment to provide
the means to mimimize the hazards of and
damages from facilities

(b) It 1s the purpose of ORS 466 540 to
466 590 and 466 900 ta

(A) Protect the public health, safety, welfare
and the environment, and

(B) Provide sufficient and reliable funding
for the department to expediently and effectively
authorize, require or undertake removal or
remedial action to abate hazards to the public
health, safety welfare and the environment (1987
¢ 735 §2

466.5560 Authority of department for
removal or remedial action. (1) In addition to
any other authonty granted by law, the depart.-
ment may

{a) Undertake independently, 1n cooperation
with others or by contract, investigations, stud-
1es, samphing, momtoring, assessments, survey-
g, testing, analyzing, planning, inspecting,
training, engineering, design, construction, oper-
ation, maintenance and any other activity neces-
sary to conduct removal or remedial action and to
carry out the provisions of ORS 466 540 to
466 590 and 466 900, and

(b) Recover the state’s remedial action costs

(2) The commission and the department may
participate 1n or conduct activities pursuant to
the federal Comprehensive Environmental
Response, Compensation and Liability Act, as
amended, P L 96-510 and P L. 99-499, and the
corrective action provisions of Subtitle I of the
federal Solid Waste Disposal Act, as amended,
FL 96-482 and P L 98-616 Such participation
may 1nclude, but need not be himited to, entering
Into a cooperative agreement with the United
States Environmental Protection Agency

(3) Nothing 1n ORS 466 540 to 466 590 and
466 900 shall restrict the State of Oregon from
participating 1n or conducting activities pursuant
to the federal Comprehensive Environmental
Response, Compensation and Liability Act, as
amended, P L. 96-510 and P L. 99-499 (1987 c 735
33

466.553 Rules; designation of haz-
ardous substance. (1) In accordance with the
applicable provisions of ORS 183 310 to 183 550,
the commission may adopt rules necessary to
carry out the provisions of ORS 466 540 to
466 590 and 466 900

(2)(a) Within one year after the effective date
of this Act, the commission shall adopt. rules
establishing the levels, factors, criteria or other
provisions for the degree of cleanup including the
control of further releases of a hazardous sub-
stance, and the selection of remedial actions
hecessary to assure protection of the public
health, safety, welfare and the environment

(b) In developing rules pertaining to the
degree of cleanup and the selection of remedal
actions under paragraph (a) of this subsection,
the commission may, as appropriate, take into
account

(A) The long-term uncertainties associated
with land disposal,

(B) The goals, objectives and requirements of
ORS 466 005 to 466 385,
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(C) The persistence, toxicity, mohhty and
propensity to bioaccumulate of such hazardous
substances and their constituents,

(D) The short-term and long-term potential
for adverse health effects from human exposure
to the hazardous substance,

(E) Long-term maintenance costs,

(F) The potential for future remedial action
costs 1f the alternative remedial action 1n gues-
tion were to fail,

(G) The potential threat to human health
and the environment associated with excavation,
transport and redisposal or containment, and

(H) The cost effectiveness

(3)(a) By rule, the commission may designate
as a hazardous substance any element, com-
pound, mixture, solution or substance or any
class of substances that, should a release occur,
may present a substantial danger to the public
health, safety, welfare or ‘the environment

(b) Before designating a substance or class of
substances as a hazardous substance, the com-
misston must find that the substance, because of
1ts quantity, concentration, or physical, chemical
or toxic characteristics, may pose a present or
future hazard to human health, safety, welfare or
the environment should a release occur [1987 ¢ 735
§4)

466.555 Remedial Action Adwvisory
Committee. The director shall appoint a
Remedial Action Advisory Committee 1n order to
advise the department in the development of
rules for the implementation of ORS 466 540 to
466 590 and 466 900 The commttee shall be
comprised of members representing at least the
following interests

(1) Citizens,

(2} Local governments,

(3) Environmental organizations, and
{4) Industry [1987 ¢ 735 $5)

466.557 Inventory of facilities where
release confirmed. (1) For the purposes of
providing public information, the director shali
develop and maintain an inventory of all facilities
where a release 15 confirmed by the department

{2) The director shall make the inventory
available for the public at the department’s
offices

(3) The inventory shall include but need not
be hmited to the following 1items, 1f known

(a) A general description of the facihty,
{(b) Address or location,

{¢) Time period during which a release
occurred,

(d) Name of the current owner and operator
and names of any past owners and operators
during the time period of a release of a hazardous
substance,

(e) Type and quantity of a hazardous sub-
stance released at the facihiy,

(f) Manner of release of the hazardous sub-
stance,

(g) Levels of a hazardous substance, 1f any, 1n
ground water, surface water, air and souls at the
facility,

(h) Status of removal or remedial actions at
the facihity, and

{1) Other 1tems the director determines nec-
essary

{4) Thirty days before a facility 15 added to
the inventory the director shall notify by certified
mail the owner of all or any part of the facility
that 1s to be included m the inventory The
decision of the director to add a facihty may be
appealed in wnting to the commission within 15
days after the owner recewves notice The appeal
shall be conducted n accordance with provisions
of ORS 183 310 to 183 550 governing contested
cases

(5) The department shall, on or before Janu-
ary 15, 1989, and annually thereafter, submit the
inventory and a report to the Governor, the
Legislative Assembly and the Environmental
Quality Commassion

(6) Nothing 1n this section, including listing
of a facility mn the mventory or commission
review of the histing shall be construed to be a
prerequisite to or otherwise affect the authority
of the director to undertake, order or authorize a
removal or remedial action under ORS 466 540 to
466 590 and 466 900 [1987 ¢ 735 46]

466.560 Comprehensive state-wide
identification program; notice. (1) The
department shall develop and unplement a com-
prehensive state-wide program to 1dentify any
release or threat of release from a facihty that
may require remedial action

(2) The department shall notify all daily and
weekly newspapers of general circulation n the
state and all broadcast media of the program
developed under subsection (1) of this section
The notice shall include information about how
the public may provide information on a release
or threat of release from a facihity

(3) In developing the program under subsec-
tion (1) of ths section, the department shall
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examine, at a minimum, any industrnal or com-
mercial activity that historically has been a major
source 1 this state of releases of hazardous sub-
stances

(4) The department shall include information
about the implementation and progress of the
program developed under subsection (1) of this
section in the report required under ORS 466 557
(5) 11987« 735 §7|

466.563 Preliminary assessment of
potential facility. (1} If the department
recewves information about a release or a threat of
release from a potential facility, the department
shall conduct a preliminary assessment of the
potential facility The prehminary assessment
shall be conducted as expeditiously as possible
within the budgetary constraints of the depart-
ment

(2} A prehminary assessment conducted
under subsection {1) of this section shall include a
review of existing data, a good faith effort to
discover additional data and a site inspection to
determine whether there 1s a need for further
Investigation [1987 ¢ 735 §8]

466.565 Accessibility of information
about hazardous substances. (1) Any person
who has or may have information, documents or
records relevant to the identification, nature and
volume of a hazardous substance generated,
treated, stored, transported to, disposed of or
released at a facility and the dates thereof, or to
the identity or financial resources of a potentially
responsible person, shall, upon request by the
department or its authorized representative, dis-
close or make available for inspection and copy-
ing such information, documents or records

(2) Upon reasonable basis to beheve that
there may be a release of a hazardous substance at
or upon any property or facility, the department
or 1ts authorized representative may enter any
property or facility at any reasonable time ta

(a) Sample, inspect, examine and investigate,

(b) Examine and copy records and other
information, or

{¢) Carry out removal or remedial action or
any other action authonzed by ORS 466 540 to
466 590 and 466 900

(3) If any person refuses to provide informa-
tion, documents, records or to allow entry under
subsections (1) and (2) of this section, the depart-
ment may request the Attorney General to seek
from a court of competent Junisdiction an order
requiring the person to provide such information,
documents, records or to allow entry

(4)(a) Except as provided in paragraphs (b)
and (c) of this subsection, the department or 1s
authorized representative shall, upon request by
the current owner or operator of the facility or
property. provide a portion of any sample
obtained from the property or facihty to the
owner or operator

(b) The department may decline to give a
portion of any sample to the owner or operator if,
n the judgment of the department or 1ts author-
1zed representative, apportioning a sample

(A) May alter the physical or chemical prop-
erties of the sample such that the portion of the
sample retained by the department would not be
representative of the matenal sampled, or

(B) Would not provide adequate volume to
perform the laboratory analysis

(c) Nothing in this subsection shall prevent
or unreasonably hinder or delay the department
or 1ts authonized representative in obtaining a
sample at any facility or property

(3) Persons subject to the requirements of
this section may make a claim of confidentiality
regarding any information, documents or records,
In accordance with ORS 466 090 (1987 c 735 §9]

466.567 Strict liability for remedial
action costs for injury or destruction of
natural resource; limited exclusions. (1)
The following persons shall be strictly hable for
those remedial action costs incurred by the state
or any other person that are attnibutable to or
associated with a facility and for damages for
Injury to or destruction of any natural resources
caused by a release

(a) Any owner or operator at or during the
time of the acts or omissions that resulted 1n the
release

(b) Any owner or operator who became the
owner or operator after the time of the acts or
omissions that resulted in the release, and who
knew or reasonably should have known of the
release when the person first became the owner or
operator

(c) Any owner or operator who obtained
actual knowledge of the release at the facility
during the time the person was the owner or
operator of the faciity and then subsequently
transferred ownership or operation of the facihity
to another person without disclosing such knowi-
edge

{d) Any person who, by any acts or omissions,
caused, contributed o or exacerbated the release,
unless the acts or omissions were in material
compliance with applicable laws, standards, reg-
ulations, licenses or permits
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{(e) Any person who unlawfully hinders or
delays entry to, mnvestigation of or removal or
remedial action at a facility

(2) Except as provided mn paragraphs (b} to
{e) of subsection (1) of this section and subsection
(4) of this section, the following persons shall not
be hable for remedial action costs incurred by the
state or any other person that are attributable to
or associated with a facility, or for damages for
injury to or destruction of any natural resources
caused by a release

(a) Any owner or operator who became the
owner or operator after the time of the acts or
omissions that resulted in a release, and who did
not know and reasonably should not have known
of the release when the person first became the
OwWner or operator

(b) Any owner or operator if the facility was
contaminated by the migration of a hazardous
substance from real property not owned or oper-
ated by the person

{(c) Any owner or operator at or during the
time of the acts or omissions that resulted 1n the
release, 1f the release at the facility was caused
solely by one or a combination of the following

(A) An act of God “Act of God” means an
unanticipated grave natural chsaster or other nat-
ural phenomenon of an exceptional, inevitable
and irresisuible character. the effects of which
could not have been prevented or avoided by the
exercise of due care or foresight

(B) An act of war

(C) Acts or omissions of a third party, other
than an employe or agent of the person asserting
this defense, or other than a person whose acts or
omIssions occur n connection with a contractual
relationship, existing directly or indirectly, with
the person asserting this defense As used n this
subparagraph, “contractual relationship”
includes but 1s not hmited to land contracts,
deeds or other instruments transferring title or
POSSEss10T

(3) Except as provided n paragraphs (c} to
(e) of subsection (1) of this section or subsection
(4) of this section, the following persons shall not
be liable for remedial action costs incurred by the
slate or any other person that are attributable to
or associated with a facility, or for damages for
mjury to or destruction of any natural resources
caused by a release

(a) A umt of state or local government that
acquired ownership or control of a facihty in the
following ways

{A) Involuntanly by virtue of its function as
sovereign, including but not hmited to escheat,
bankruptcy. tax delinquency or abandonment, or

(B) Through the exercise of eminent domain
authority by purchase or condemnation

(b) A person who acquired a facility by inher-
itance or bequest

(4) Notwithstanding the exclusions from ha-
bility provided for specified persons in subsec-
tions (2) and (3) of this section such persons shall
be hable for remedial action costs incurred by the
state or any other person that are attributable to
or associated with a facihity, and for damages for
mjury to or destruction of any natural resources
caused by a release, to the extent that the person’s
acts or omissions contribute to such costs or
damages, if the person

(a) Obtained actual knowledge of the release
and then failed to promptly notify the depart-
ment and exercise due care with respect to the
hazardous substance concerned, taking into con-
sideration the characteristics of the hazardous
substance in light of all relevant facts and circum-
stances, or

(b) Failed to take reasonable precautions
aganst the reasonably foreseeable acts or omis-
sions of a third party and the reasonably foreseea-
ble consequences of such acts or omissions

(5)(a) No indemmfication, hold harmless, or
similar agreement or conveyance shall be effec-
tive to transfer from any person who may be
lhable under this section, to any other person, the
hability 1mposed under this section Nothing in
this section shall bar any agreement to insure,
hold harmless or indemnify a party to such agree-
ment for any hability under this section

{b) A person who 1s hable under this section
shall not be barred from seeking contribution
from any other person for hability under ORS
466 540 to 466 590 and 466 900

{¢) Nothing in ORS 466 540 to 466 590 and
466 900 shall bar a cause of action that a person
liable under this section or a guarantor has or
would have by reason of subrogation or otherwise
against any person

(d) Nothing 1n this section sball restrict any
right that the state or any person might have
under federal statute, common law or other state
statute to recover remedial action costs or to seek
any other rehef related to a release

{(6) To establish, for purposes of paragraph
(b) of subsection (1) of this section or paragraph
{(a) of subsection (2) of this section, that the
person did or did not have reason to know, the
person must have undertaken, at the time of
acquisition, all appropriate inguiry into the pre-
vious ownership and uses of the property consis-
tent with good commercial or customary practice
in an effort to minimize hability
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(7)(a) Except as provided in paragraph {b) of
this subsection, no person shall be Lable under
ORS 466 540 to 466 590 and 466 909 for costs or
damages as a result of actions taken or omitted 1n
the eourse of rendermg care, assistance ot advice
In accordance with rules adopted under ORS
466 553 or at the direction of the department or
its authorized representative, with respect to an
meident creating a danger to public health,
safety, weifare or the environment as a result of
any release of a hazardous substance This para-
graph shall not preclude hab:lity for costs or
damages as the resull of negligence on the part of
such person

(b} No state or local government shall he
lzahle under ORS 466 540 to 466 590 and 466 900
for costs or damages as a result of actions taken in
response 10 an emergency created by the release
ol a hazardous substance generated by or fram a
facihty owned by another person This paragraph
shall not preclude hamity for costs or damages as
a result of gross negligence or intentional miscon-
duct by the state or local government For the
purpose of this paragraph, reckless, wilful or
wanton misconduct shall constitute gross negi-
gence

(¢} This subsection shall not alter the Labnity
of any person covered by subsection (1) of this
section [1987 0 735 §10]

466.570 Removal or remedial action;
reimbursement of costs (1) The director may
undertake any removal or remedial acton neces-
sary to protect the public health, safety, weltare
and the environment

(2) The director may authorize any person to
carry out any removal or remedial action 1n
accordance with any requirements of or direc-
tions from the director, if the director determines
that the person will commence and complete
removal or remedial action properly and m a
timely manner

{J) Nothing in ORS 466 540 to 466 590 and
466 900 shall prevent the director from taking
any emergency removal or remedial action naces-
sary to protect public health, safety, welfare or
the environment

(4) The director may require a person lhable
under ORS 466 567 to conduct any removal or
remedial action or related actions necessary to
prolect the public health, safety, welfare and the
environment The director’s action under this
subsection may include but need not be limited to
1sswing an order specifying the removal or
remedial action the person must take

{5) The director may request the Attorney
General to bring an action or proceeding for legal

or equilable relief, i the circuit court of the
county th which the facihty 1s lecated or m
Marion County, as may he necessary

{(a} To enforce an order 1ssued under subsec-
tion (4) of this section, or

(b) To abate any imminent and substantial
danger to the public health, safety, welfare or the
environment related tc g release

{6) Notwithstanding any provision of QRS
183 310 to 183 550, and except as provided n
subsection (7) of tins section, any order 1ssued by
the director under subsection (4) of this section
shall not be appealable to the commssion or
subject to judicial review

(7¥{a) Any person who receives and comphes
with the terms of an order 1ssued under subsec-
tion {4) of this section may, within 60 days after
completion of the required action, petition the
director for reimbursement from the fund for the
reasonable costs of such action

(b) If the director refuses to grant ail or part
of the reimbursement, the petitioner may, within
30 days of receipt of the director’s refusal, file an
action against the director seeking reimburse-
ment {rom the fund n the circuw court of the
county m which the facility 1s located or 1n the
Circurt Court of Marion County To obtain reim-
bursement, the petitioner must establish by a
preponderance of the evidence that the petitioner
18 not hable under ORS 466 567 and that costs for
which the petitioner seeks reimhursement are
reasanable 1n light of the action required by the
relevant order A petitioner who 1s hable under
ORS 466 5367 may also recover reasonable
remedial action wosts to the extent that the peti-
bioner can demonstrate that the director’s deci-
s10n 1n selecting the removal or remedial action
ordered was arbitrary and capricious or otherwise
not 1n accordance with law

(8) If any person who 15 hahle under ORS
466 567 falls without sufficient cause to conduct a
removal or remedial action as required by an
order of the director, the person shall be Lable to
the department for the state’s remedial action
costs and for punitive damages not to exceed
three tumes the amount of the state’s remedial
action costs

(9) Nothing in this section 15 intended to
terfere with, limit or abridge the authonity of
the State Fire Marshal or any other state agency
or lecal umt of government relating to an emer-
gency that presents a combustion or explosion
hazard 11987 ¢ 535 §11]

466.573 Standards for degree of
cleanup required; exemption, (1)(zg) Any
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removal or remedial action performed under the
provisions of ORS 466 540 to 466 590 and
466 900 shall attain a degree of cleanup of the
hazardous substance and control of further
release of the hazardous substance that assure
protection of present and future public health,
safety, welfare and of the environment

(b) T'o the maximum extent practicable, the
director shall select a remedial action that 1s
protective of human health and the environment,
that 15 cosl effective, and that uses permanent
solulions and alternative treatment technologies
or resource recovery technologies

(2) Except as provided in subsection (3) of
this section, the director may exempt the onsite
portion of any removal or remedhal action con-
ducted under ORS 466 540 to 466 590 and
466 900 from any requirement of ORS 466 005 to
466 385 and ORS chapter 459 or 468

{3) Notwithstanding any provision of subsec-
tion (2) of this section, any onsite treatment,
storage or disposal of a hazardous substance shall
comply with the standard established under sub-
section (1} of this section [1987 ¢ 735 §12]

466.575 Notice of cleanup action;
recetpt and consideration of comment;
notice of approval, Except as provided 1n ORS
466 570 (3), before approval of any remedial
action to be undertaken by the department or any
other person, or adoption of a certification deci-
s1on under ORS 466 577, the department shall

(1) Publsh a notice and brief description of
the proposed action 1n a local paper of general
circulation and n the Secretary of State’s Bul-
letin, and make copies of the proposal available to
the public

(2) Provide at least 30 days for submission of
written comments regarding the proposed action,
and, upon written request by 10 or more persons
or by a group having 10 or more members, con-
duct a public meeting at or near the facility for
the purpose of receiving verbal comment regard-
ing the proposed action

(3) Consider any written or verbal comments
before approving the removal or remedial action

(4) Upon final approval of the remedial
action, publish notice, as provided under subsec-
uion (1) of this section, and make copies of the
approved action available to the public [1987¢ 735
§13]

466.577 Agreement to perform
removal or remedial action; reimburse-
ment; agreement as order and consent
decree, effect on liability. (1) The director, 1n
the director’s discretion, may enter into an agree-

ment with any person wncluding the owner or
operator of the facility from which a release
emanates, or any other potentially responsible
person to perform any removal or remedial action
if the director determines that the actions will be
properly done by the person Whenever practica-
ble and 1n the public interest, as determined by
the director, the director, in order to expedite
effective removal or remedial actions and mini-
mize htigation, shall act to facilitate agreements
under this section that are in the public interest
and consistent with the rules adopted under ORS
466 553 1f the director decides not to use the
procedures 1n this section, the director shall
notify 1n writing potentially responsible parties
at the facility of such decision Notwithstanding
ORS 183 310 to 183 550. a decision of the director
to use or not to use the procedures described 1n
this section shall not be appealable to the com-
mission or subject 1o judicial review

{(2)}{a) An agreement under this section may
provide that the director will reimburse the par-
ties to the agreement from the fund, with interest,
for certain costs of actions under the agreement
that the parties have agreed to perform and the
director has agreed to finance In any case 1n
which the director provides such reimbursement
and, 1n the judgment of the director, cost recovery
15 1n the public interest, the director shall make
reasonable efforts to recover the amount of such
retmbursement under ORS 466 540 to 466 530
and 466 900 or under other relevant authority

(b} Notwithstanding ORS 183 310 to
183 550, the director’s decision regarding fund
financing under this subsection shall not be
appealable to the commission or subject to judi-
cial review

(c) When a remedial action 18 completed
under an agreement described 1n paragraph (a) of
this subsection, the fund shall be subject to an
obligation for any subsequent remedial action at
the same facihty but only to the extent that such
subsequent remedal action 1s necessary by rea-
son of the failure of the orginal remedial action
Such obhgation shall be 1n a proportion equal to,
but not exceeding, the proportion contributed by
the fund for the original remedial action The
fund’s obligation for such future remedsal action
may be met through fund expenditures or
through payment, following settlement or
enforcement action, by persons who were not
signatories to the original agreement

(3) If an agreement has been entered into
under this section, the director may take any
action under ORS 466 570 against any person
who 1s not a party to the agreement, once the
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period for submutting a proposal under paragraph
{c) of subsection (5) of this section has expired
Nothing m this section shall be construed to
affect erther of the followmg

(a) The hability of any person under QRS
466 567 or 466 570 with respect to any costs or
damages which are not included 11 the agree-
ment

{(b) The authority of the director to maintain
an action under ORS 466 540 to 466 590 and
466 300 against any person who 15 not a party to
the agreement

{(4){a} Whenever the director enters into an
agreement under this section with any potentially
responsible person with respect to remedial
sction, following approval of the agreement by
the Atiorney General and except as otherwise
provided in the case of certain admmnistrative
settlements referred to 1n subsection (8) of this
section, the agreement shall be entered in the
appropriate circuit court as a consent decree The
director need not make any finding regarding an
imminent and substantial endangerment to the
public health, safety, welfare or the environment
u connection with any such agreement or con-
sent decree

{b} The entry of any consent decree under
this subsection shall not be construed to be an
acknowledgment by the parties that the release
concerned constitutes an imnunent and substan-
tial endangerment to the pubhc health, safety,
welfare or the environment Except as otherwse
provided 1n the Oregon Evidence Code, the par-
ticlpation by any party m the process under ths
section shall not be considered an admission of
hability for any purpose, and the fart of such
participation shall not be admissible 1 any judi-
cial or administrative proceeding, including a
suhsequent proceeding under this section

(c) The drrector may fashion a consent decree
80 that the entering of the decree and comphance
with the decree or with any determmation or
agreement made under this section shall not be
considered an admission of habiity for any pur-
pose

(d) The director shall provide notice and
opportunity to the pubhic and to persons not
named as parties to the agreement to commeni on
the proposed agreement before 1ts submuttal to
the court as a proposed consent decree, as pro-
vided under ORS 466575 The director shall
consider any written comments, views or alle-
gations relating to the proposed agreement The
director or any party may withdraw, withhold or
modify 1ts consent to the proposed agreement if
the comments, views and allegations COnCeTning

the agreement disclose frcts or considerations
which indicate that the proposed agreement 1s
napprapriate, 1ImMproper or madequate

(5}(a) If the director determines that a periad
of negotiatior: under this subsection would facil;
tate an agreement with potentially responsible
persous for taking removal or remedial action and
would expedite removal or remedial action, the
director shall so notify all such parties and shall
provide them with the following information to
the extent the information 1s available

(A} The names and addresses of potentially
responsible persons including owners and oper-
aters and other persons referred to 1n ORS
466 HB7

{B) The volume and nature of substaneces
contributed by each potentially responsible per-
son 1dentified at the facility

(C) A ranking by volume of the substances at
the facility

{b) The director shall make the information
referred to 1n paragraph (a) of this subsection
available 1n advance of notice under this subsec-
tion upon the request of a potentially responsible
person 1n accordance with procedures provided
by the director The provisions of ORS 466 565
(8) regarding confidential information apply to
information provided under paragraph {a) of this
subsection

(¢) Any person recewving notice under para-
graph (a) of this subsection shall have 60 days
from the date of receipt of the notice to submit to
the director a proposal for undertalang or financ-
ing the action under ORS 466 570 The director
may grant extensions for up to an additional 60
days

{6){a) Any person may seek contribution
from any oiher person who 1s hiahle or potentially
hable under ORS 466 567 In resolving contribu-
twon claims, the court may aliocate remedial
action costs among hable parties using such equi-
table factors as the court determunes are appro-
priate

(b) A person who has resolved 1ts fiabihty Lo
the state m an administrative or ndicially
approved settlement shall not be Liable for claims
for contribution regarding matters addressed 1n
the settlement . Such settlement does not dis-
charge any of the other potentially responsible
persons unless its terms so provide, but it reduces
the potential hability of the others by the amount,
of the settiement,

(c)(A) If the state has obtained less than
complete rehef from a person who has resolved 1ts
Labibity to the state n an adminmstrative or
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judicially approved settlement, the director may
bring an action against any person who has not so
resolved its habihty

(B) A person who has resolved 1ts labihty to
the state for some or all of a removal or remedial
action or for some or all of the costs of such action
\n an administrative or judicially approved settle-
ment may seek contribution from any person who
1s not party to a settlement referred to in para-
graph (b} of this subsection

(C) In any action under this paragraph, the
rights of any person who has resolved its hability
to the state shall be subordinate to the rights of
the state

(7}a) In entermg an agreement under this
section, the director may provide any person
subject to the agreement with a covenant not to
sue concerning any lhability to the State of
Oregon under ORS 466 540 to 466 590 and
466 900, mncluding future habihty, resulting from
a release of a hazardous substance addressed by
the agreement 1f each of the following conditions
15 met

(A} The covenant not to sue 15 1n the public
interest

(B) The covenant not to sue would expedite
removal or remedial action consmstent with rules
adopted by the commission under ORS 466 553
(2)

(C) The person 1s in full comphance with a
consent decree under paragraph (a) of subsection
(4) of this section for response to the release
concerned

(D) The removal or remedial action has been
approved by the director

(b) The director shall provide a person with a
covenant not to sue with respect to future liabiity
to the State of Oregon under ORS 466 540 to
466 590 and 466 900 for a future release of a
hazardous substance from a facility, and a person
provided such covenant not to sue shall not be
liable to the State of Oregon under ORS 466 567
with respect to such release at a future time, for
the portion of the remedial action

{A) That involves the transport and secure
disposition offsite of a hazardous substance i a
treatment, storage or disposal facility meeting the
requirements of section 3004(c) to {g}, (m}, (0},
(p), (u) and (v) and 3005(c) of the federal Solid
Waste Disposal Act, as amended, P L 96-482 and
P L 98-616, iIf the director has rejected a pro-
posed remedial action that 1s consistent with
rules adopted by the commssion under ORS
466 553 that does not include such offsite disposi-
tion and has thereafter required offsite disposi-
tion, or

(B) That 1nvolves the treatment of a haz-
ardous substance so as to destroy, ehminate or
permanently immobihize the hazardous constitu-
ents of the substance, so that, in the judgment of
the director, the substance no longer presents any
current or currently foreseeable future sigmficant
rnsk to public health, safety, welfare or the
environment, no by-product of the treatment or
destruction process presents any significant haz-
ard to public health, safety, welfare or the
environment, and all by-products are themselves
treated, destroyed or contained in a manner that
assures that the by-products do not present any
current or currently foreseeable future significant
risk to public health, safety, welfare or the
environment

{c) A covenant not to sue concerning future
liabihty to the State of Oregon shall not take
effect until the director certifies that the removal
or remedal action has been completed in accord-
ance with the requirements of subsection (10) of
this section at the facihty that 15 the subject of
the covenant

{d) In assessing the appropriateness of a
covenant not to sue under paragraph (a) of this
subsection and any condition to be included 1n a
covenant not to sue under paragraph {a) or (b) of
this subsection, the director shall consider
whether the covenant or conditions are n the
public interest on the basis of factors such as the
following

(A) The effectiveness and reliabihity of the
remedial action. 1 hght of the other alternative
remedial actions considered for the facihity con-
cerned

(B) The nature of the rsks remamning at the
facility

{C) The extent to which performance stan-
dards are inciuded in the order or decree

(D) The extent to which the removal or
remedial action provides a complete remedy for
the facility, including a reduction 1n the haz-
ardous nature of the substances at the facility

(E) The extent to which the technology used
1n the removal or remedial action 15 demonstrated
to be effective

(F) Whether the fund or other sources of
funding would be available for any addittonal
removal or remedial action that might eventually
be necessary at the faciiity

(G) Whether the removal or remedhal action
will be carried out, in whole or 1in sigmficant part,
by the responsible parties themselves

{e) Any covenant not to sye under this sub-
section shall be subject to the satisfactory per-
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formance by such party of its obligations under
the agreement concerned

(f)(A) Except for the portion of the removal
or remedial action that 1s subject to a covenant
not to sue under paragraph (b) of this subsection
or de minimis settlement under subsection (8) of
this section, a covenant not to sue a person
concerning future hability to the State of Oregon

(1) Shall include an exception to the covenant
that allows the director to sue the person con-
cermng future hability resulting from the release
or threatened release that 1s the subject of the
covenant 1f the habihty arises out of conditions
unknown at the time the director certifies under
subsection (10) of this section that the removal or
remedial action has been completed at the facility
concerned, and

(n) May include an exception to the covenant
that allows the director to sue the person con-
cerming future hability resulting from failure of
the remedsal action

(B) In extraordinary circumstances. the
director may determine, after assessment of rele-
vant factors such as those referred to 1n para-
graph (d) of this subsection and volume, toxicity,
mobility, strength of evidence, ability to pay,
Itigative risks, public interest considerations,
precedential value and the inequities and
aggravating factors, not to mclude the exception
referred to in subparagraph (A) of paragraph (f)
of this subsection 1if other terms, conditions or
requirements of the agreement containing the
covenant not to sue are sufficient to provide all
reasonable assurances that pubhc health, safety,
welfare and the environment will be protected
from any future release at or from the facility

(C) The director may 1nclude any provisions
allowing future enforcement action under ORS
466 570 that 1n the discretion of the director are
necessary and appropriate to assure protection of
public health, safety, welfare and the environ-
ment

(8)(a) Whenever practicable and in the public
1nterest, as determined by the director, the direc-
tor shall as promptly as possible reach a final
settlement with a potentially responsible person
m an administrative or c1ivil action under ORS
466 567 1f such settlement involves only a mmor
portion of the remedial action costs at the facility
concerned and, i the judgment of the director,
both of the following are minimal in comparison
to any other hazardous substance at the facihity

(A) The amount of the hazardous substance
contributed by that person to the facility, and

(B) The toxic or other hazardous effects of
the substance contributed by that person to the
facility

(b) The director may provide a covenant not
to sue with respect to the facility concerned to
any party who has entered mnto a settlement
under this subsection unless such a covenant
would be inconsistent with the public interest as
determined under subsection (7) of this section

(c) The director shall reach any such settle-
ment or grant a covenant not to sue as soon as
possible after the director has available the mfor-
mation necessary to reach a settlement or grant a
covenant not to sue

(d) A settlement under this subsection shall
be entered as a consent decree or embodied 1n an
administrative order setting forth the terms of
the settiement The circust court for the county 1n
which the release or threatened release occurs or
the Circuit Court of Manon County may enforce
any such admimistrative order

(e} A party who has resolved 1ts hability to
the state under this subsection shall not be Lable
for claims for contribution regarding matters
addressed in the settlement The settlement does
not discharge any of the other potentially respon-
sible persons unless its terms so provide, but 1t
reduces the potential hability of the others by the
amount of the settlement

(f} Nothing 1n this subsection shall be con-
strued to affect the authority of the director to
reach settlements with other potentally respon-
sible persons under ORS 466 540 to 466 590 and
468 900

(9)(a) Notwithstanding ORS 183 310 to
183 550, except for those covenants required
under subparagraphs (A) and (B) of paragraph
(b) of subsection (7) of this section, a decision by
the director to agree or not to agree to inclusion of
any covenant not to sue in an agreement under
this section shall not be appealable to the com-
mission or subject to judicial review

(b} Nothing in this section shall hmit or
otherwise affect the authonty of any court to
review, 1n the consent decree process under sub-
section (4) of this section, any covenant not to
sue contained i an agreement under this section

(10){a) Upon completion of any removal or
remedial action under an agreement under this
section, or pursuant to an order under ORS
466 570, the party undertaking the removal or
remedhal action shall notify the department and
request certification of completion Within 90
days after receiving notice, the director shall
determme by certification whether the removal
or remedial action 15 completed 1n accordance
with the applicable agreement or order

(b) Before submitting a final certification
decision to the court that approved the consent
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decree, or before entering a final admimstrative
order, the director shall provide to the public and
to persons not named as parties to the agreement
or order notice and opportumty to comment on
the director’s proposed certification decision, as
provided under ORS 466 575

{c) Any person aggrieved by the director’s
certification decision may seek judicial review of
the certification decision by the court that
approved the relevant consent decree or, n the
case of an admnistrative order, 1n the circut
court for the county in which the facility 1s
located or m Marion County The decision of the
director shall be upheld unless the person chal-
lenging the certification decision demonstrates
that the decision was arbitrary and capricious,
contrary to the provisions of ORS 466 540 to
466 590 and 466 900 or not supported by substan-
tial evidence The court shall apply a presump-
tion 1n favor of the director’s decision The court
may award attorney fees and costs to the prevail-
ing party 1if the court finds the challenge or
defense of the director's decision to have been
frivolous The court may assess aganst a party
and award to the state, in addition to attorney
fees and costs, an amount equal to the economic
gamn realized by the party 1f the court finds the
only purpose of the party’s challenge to the direc-
tor’s decision was delay for economic gain [1987
¢ 735 §14]

466.580 State costs; payment; effect of
failure to pay. (1) The department shall keep a
record of the state’s remedial action costs

(2) Based on the record compiled by the
department under subsection (1) of this section,
the department shall require any person hable
under ORS 466 567 or 466 570 to pay the amount
of the state’s remed:al action costs and, 1f applica-
ble, punitive damages

(3) If the state’s remedial action costs and
punitive damages are not paid by the hable per-
son to the department within 45 days after
receipt of notice that such costs and damages are
due and owing, the Attorney General, at the
request of the director, shall bring an action mn
the name of the State of Oregon in a court of
competent jurisdiction to recover the amount
owed, plus reasonable legal expenses

(4) All moneys recetved by the department
under this section shall be deposited in the Haz-
ardous Substance Remedial Action Fund estab-
hished under ORS 466 590 1f the moneys received
pertain to a removal or remedal action taken at
any facility {1987 ¢ 735 §15]

466.583 Costs as lien; enforcement of
Iien. (1) All of the state’s remedial action costs,

penalties and punitive damages for which a per-
son 15 liable to the state under ORS 466 567,
466 570 or 466 900 shall constitute a lien upon
any real and personal property owned by the
person

(2) At the department’s discretion, the
department may file a claim of lten on real prop-
erty or a claim of hen on personal property The
department shall file a claim of hen on real
property to be charged with a hen under this
section with the recording officer of each county
n which the real property 1s located and shall file
a claim of lien on personal property to be charged
with a lien under this section with the Secretary
of State The lien shall attach and become enfor-
ceable on the day of such filing The hen claim
shall contain

(a) A statement of the demand,

(b) The name of the person agamnst whose
property the hen attaches,

{c}) A description of the property charged
with the lien sufficient for identification, and

(d) A statement of the failure of the person to
conduct removal or remedial action and pay
penalties and damages as required

(3) The hen created by this section may be
foreclosed by a suit on real and personal property
in the circuit court in the manner provided by law
for the foreclosure of other hens

(4) Nothing 1n this section shall affect the
right of the state to bring an action against any
person to recover all costs and damages for which
the person 1s hiable under ORS 466 567, 466 570
or 466 900 [1987 ¢ 735 §16]

466.585 Contractor liability. (1){(a) A
person who 18 a contractor with respect to any
release of a hazardous substance from a facihty
shall not be liable under ORS 466 540 to 466 590
and 466 900 or under any other state law to any
person for njures, costs, damages, expenses or
other liability including but not limited to claims
for indemnification or contribution and claims by
third parties for death, personal 1njury, 1llness or
loss of or damage to property or economic loss
that result from such release

(b) Paragraph (a) of this subsection shall not
apply 1f the release 1s caused by conduct of the
contractor that is neghgent, reckless, wilful or
wanton mmsconduct or that constitutes inten-
tional misconduct

(c) Nothing 1n this subsection shall affect the
lability of any other person under any warranty
under federal, state or common law Nothing in
this subsection shall affect the habihty of an
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employer who 15 a contractor to any employe of
such employer under any provision of law, includ-
Ing any provision of any law relating to workers’
compensation

(d) A state employe or an employe of a
pohtical subdivision who provides services relat-
g to a removal or remedhal action while acting
within the scope of the person’s authority as a
governmental employe shall have the same
exemption from hability subject to the other
provisions of this section, as 13 provided to the
contractor under this section

(2){a) The exclusion provided by ORS
466 567 (2)(c)(C) shall not be available to any
potentially responsible party with respect to any
costs or damages caused by any act or omission of
a contractor

{b) Except as provided in paragraph (d) of
subsection (1} of this section and paragraph (a) of
this subsection, nothing in this section shall
affect the hability under ORS 466 540 to 466 590
and 466 900 or under any other federal or state
law of any person, other than a contractor

(c) Nothing 1n this section shall affect the
plantiff’s burden of establishing habihty under
ORS 466 540 to 466 590 and 466 900

(3)(a) The director may agree to hold
harmless and indemmify any contractor meeting
the requirements of this subsection against any
hability, including the expenses of hitigation or
settlement, for negligence arising out of the con-
tractor’s performance 1n carrying out removal or
remedial action activities under ORS 466 540 to
466 590 and 466 900, unless such Lhability was
caused by conduct of the contractor which was
grossly neghgent, reckless, wilfut or wanton ms-
conduct, or which constituted intentional mis-
conduct

(b) This subsection shall apply only to a
removal or remedial action carned out under
wriiten agreement with

(A) The director,
(B) Any state agency, or

(C) Any potentially respunsible party carry-
ing out any agreement under ORS 466 570 or
466 577

(c) For purposes of ORS 466 540 to 466 590
and 466 900, amounts expended from the fund for
indemnification of any contractor shall be con-
sidered remedial action costs

(d) An indemnification agreement may be
provided under this subsection only if the direc-
tor determines that each of the following require-
ments are met

(A) The habihity covered by the indemnifica-
tion agreement exceeds or 1s not covered by
Insurance available, at a fair and reasonable price,
to the contractor at the time the contractor
enters into the contract to provide removal or
remed:al action, and adequate 1nsurance to cover
such hiability 15 not generally available at the time
the contract 1s entered into

(B) The contractor has made dhhgent efforts
to obtain 1nsurance coverage

(C) In the case of a contract covering more
than one facility, the contractor agrees to con-
tinue to make diligent efforts to obtain insurance
coverage each time the contractor begins work
under the contract at a new facility

(4}(a) Indemnification under this subsection
shall apply only to a contractor liabihity which
results from a release of any hazardous substance
if the release arises out of removal or remedial
action activities

{(b) An indemnification agreement under this
subsection shall include deductibles and shali
place himits on the amount of Indemnification to
be made available

(c)(A) In deciding whether to enter into an
indemnification agreement with a contractor car-
rying out a written contract or agreement with
any potentially responsible party, the director
shall determine an amount which the potentially
responsible -party 1s able to indemmfy the con-
tractor The director may enter into an indemni-
fication agreement only 1f the director determines
that the amount of indemnification ava:able
from the potentrally responsible party 1s inade-
quate to cover any reasonable potential hability
of the contractor arising out of the contractor’s
neghgence 1n performing the contract or agree-
ment with the party In making the determina-
tions required under this subparagraph related to
the amount and the adequacy of the amount, the
director shall take into account the total net
assets and resources of the potentially responsible
party with respect to the facility at the time the
director makes the determinations

(B) The director may pay a claim under an
indemnification agreement referred to in sub-
paragraph (A) of this paragraph for the amount
determined under subparagraph (A) of this para-
graph only 1f the contractor has exhausted all
admimistrative, judicial and common law claims
for indemmification against all potentially
responstble parties participating in the cleanup of
the facility with respeet to the hability of the
contractor arising out of the contractor’s negh-
gence n performing the contract or agreement
with the parties The indemnification agreement
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shall require the contractor to pay any deductible
estabhshed under paragraph (b) of this subsec-
tion before the contractor may recover any
amount from the potentially responsible party or
under the indemmification agreement

(d) No owner or operator of a faciity regu-
lated under the federal Sclid Waste Disposal Act,
as amended, P L 96-482 and P L 98-616, may be
mdemmfied under this subsection with respect to
such facility

(e} For the purposes of ORS 466 567, any
amounts expended under this section for indem-
mfication of any person who 1s a contractor with
respect to any release shall be considered a
remedial action cost incurred by the state with
respect to the release

(5) The exemption provided under subsec-
tion (1) of this section and the authonty of the
director to offer indemnification under subsec-
tion (3} of this section shall not apply to any
person hable under ORS 466 567 with respect to
the release or threatened release concerned 1if the
person would be covered by the provisions even if
the person had not carried out any actions
referred to in subsection (6) of this section

{(6) As used 1n this section

{(a) “Contract” means any wntten contract or
agreement to provide any removal or remedial
action under ORS 466 540 to 466 590 and 466 300
at a facility, or any removal under ORS 466 540 to
466 590 and 466 900, with respect to any release
of a hazardous substance from the facility or to
provide any evaluation, planmng, engineering,
surveying and mapping, design, construction,
equipment or any ancillary services thereto for
such facility, that 1s entered into by a contractor
as defined 1n subparagraph (A) of paragraph (b}
of this subsection with

(A) The director,
(B) Any state agency, or
(C) Any potentially responsible party carry-

ing out an agreement under ORS 466 570 or
466 577

(b) “Contractor” means

(A) Any person who enters into a removal or
remedial action contract with respect to any
release of a hazardous substance from a facility
and 18 carrymg out such contract, and

(B) Any person who 15 retained or hired by a
person described in subparagraph (A) of this
paragraph to provide any services relating to a
removal or remedial action

(¢) “Insurance” means hability insurance that
1s fair and reasonably priced, as determined by

the director, and that 18 made available at the
time the contractor enters into the removal or
remedial action contract to provide removal or
remedial action [1987 ¢ 735 §17)

466.587 Monthly fee of operators.
Beginning on July 1, 1987, every person who
operates a facility for the purpose of disposing of
hazardous waste or PCB that 13 subject to intenim
status or a license 1ssued under ORS 466 005 to
466 385 and 466.890 shall pay a monthly haz-
ardous waste management fee by the 45th day
after the last day of each month 1n the amount of
$20 per ton of hazardous waste or PCB brought
mto the facihty for treatment by incinerator or
for disposal by landfill at the facihty {1987 ¢ 735
§18]

466.590 Hazardous Substance
Remedial Action Fund; sources; uses. (1)
The Hazardous Substance Remedial Action Fund
18 established separate and distinct from the
General Fund n the State Treasury

(2) The following shall be deposited into the
State Treasury and credited to the Hazardous
Substance Remedial Action Fund.

(a) Fees recerved by the department under
ORS 466 587.

(b) Moneys recovered or otherwise recerved
from responsible parties for remedial action
costs

{c) Any penalty, fine or punitive damages
recovered under ORS 466 567, 466 570, 466 583
or 466 900

(3) The State Treasurer may invest and rein-
vest moneys in the Hazardous Substance
Remedial Action Fund in the manner provided by
law.

(4) The moneys 1n the Hazardous Substance
Remedial Action Fund are appropriated continu-
ously to the department to be used as provided 1n
subsection (5} of this section

(5) Moneys in the Hazardous Substance
Remedial Action Fund may be used for the fol-
lowing purposes

(a) Payment of the state’s remedial action
costs,

(b) Funding any action or activity authonzed
by ORS 466 540 to 466 590 and 466 900, and

(¢) Providing the state cost share for a
removal or remedial action, as required by section
104{(c)(3) of the federal Comprehensive Environ-
mental Response, Compensation and Liability
Act, P L 96-510 and as amended by P L. 99-499
(1987 ¢ 735 §19)
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SPILL RESPONSE AND CLEANUP OF
HAZARDOUS MATERIALS

466.605 Definitions for ORS 468.605
to 466.680. As used 1n ORS 466 605 to 466 680
and 466 880 (3) and (4)

(1) “Barrel” means 42 US gallons at 60
degrees Fahrenheit

(2} “Cleanup” means the containment, collec-
tion, removal, treatment or disposal of o1l or
hazardous matenal, site restoratwon, and any
nvestigations, momtoring, surveys, testing and
other information gathering required or con-
ducted by the department

(3} “Cleanup costs” means all costs associated
with the cleanup of a spill or release mcurred by
the state, 1ts political subdivision or any person
with written approval from the department when
implementing ORS 466 205, 466 605 to 466 680,
466 880 (3) and (4) and 466 995 (3) or 468 800

(4} “Commussion” means the Environmental
Quahty Commission

(5) “Department” means the Department of
Environmental Quahty

(6) “Director” means the Director of the
Department of Environmental Quality

(7} “Hazardous material” means one of the
following

(a) A matenal designated by the commission
under ORS 466 630

{b) Hazardous waste as defined in ORS
466 005

(¢) Radioactive waste and matenal as defined
i ORS 469 300 and 469 530 and radicactive
substances as defined in ORS 453 005

(d) Communicable disease agents as regu-
lated by the Health Division under ORS chapter
431 and ORS 433 010 to 433 045 and 433 106 to
433 990

(e) Hazardous substances designated by the
United States Environmental Protection Agency
under section 311 of the Federal Water Pollution
Control Act. P L 92-500, as amended

(8) “Onis” or “o11” includes gasoline, crude o1l,
fuel o1l, diesel o1l lubricating o1, sludge, o1l refuse
and any other petroleum related product

(9) “Person” means an individual, trust, firm,
Joint stock company, corporation, partnership,
association, municipal corporation, pohitical sub-
division, interstate body, the state and any
agency or commission thereof and the Federal
Government and any agency thereof

(10) “Reportable quantity” means one of the
following

(a) A quantity designated by the commssion
under ORS 466 625

{b) The lesser of

(A) The quantity designated for hazardous
substances by the United States Environmental
Protection Agency pursuant to section 311 of the
Federal Water Pollution Control Act, PL
92-500, as amended,

(B) The quantity designated for hazardous
waste under ORS 466 005 to 466 385, 466 880 (1)
and (2), 466 830 and 466 995 (1) and (2),

(C) Any quantity of radioactive material,
radioactive substance or radioactive waste,

(D) If spilled into waters of the state. or
escape into waters of the state 1s likely, any
quantity of o1l that would produce a visible oily
shck, oily solids, or coat aquatic life, habitat or
property with oil, but excluding normal dis-
charges from properly operating marine engines,
or

(E) If spilled on land, any quantity of o1l over
one barrel

(c} Ten pounds unless otherwise designated
by the commission under ORS 466 625

(11) “Respond” or “response” means

{a) Actions taken to monitor, assess and
evaluate a spill or release or threatened spill or
release of 01l or hazardous matenal,

(b) First aid, rescue or medical services, and
fire suppression, or

(c) Containment or other actions appropriate
to prevent, minimize or mitigate damage to the
public health, safety, welfare or the environment
which may result from a spill or release or threat-
ened spill or release 1f action 1s not taken

(12) “Spull or release” means the discharge,
deposit, njection, dumping, spilling, emitting,
releasing, leaking or placing of any o1l or haz-
ardous material into the air or into or on any land
or waters of the state, as defined in ORS 468 700,
except as authorized by a permit 1ssued under
ORS chapter 454, 459, 468 or 469, ORS 466 005
to 466 385, 466 880 (1) and (2), 466 890 and
466 995 (1) and (2) or federal law or while bemg
stored or used for 1ts intended purpose

(13) “Threatened spill or release” means o1l or
hazardous matenal 1s likely to escape or be car-
ried into the air or into or on any land or waters of
the state [1985 ¢ 733 §1, 1987 ¢ 735 §26j

466.610 Department authority relat-
ing to eleanup of oil or hazardous material.
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Suhject to policy direction by the commssion,
the department may

(1) Conduct and prepare independently or 1n
cooperation with others, studies, investigations,
research and programs pertaining to the contain-
ment, collection, removal or cleanup of ot and
hazardous materal

{(2) Advise, consult, participate and cooperate
with other agencies of the state, pohitical subdivi-
sioms, other states or the Federal Government, in
respect to any proceedings and all matters per-
taiming to responses, remedhal actions or cleanup
of o1l and hazardous matenal and financing of
cleanup costs, including radioactive waste, mater-
ials and substances otherwise subject to ORS
chapters 453 and 469,

{3) Employ personnel, including specialists,
consuiltants and hearing officers, purchase mater-
1als and supplies and enter into contracts with
public and private parties necessary to carry out
the provisions of ORS 466 604 to 466 680,
466 880 (3) and (4) and 466 995 (3)

{4) Conduct and supervise educational pro-
grams about o1l and hazardous matenal, includ-
ing the preparation and distribution of
information regarding the contamment, collec-
tion, removal or c¢leanup of o1l and hazardous
materal

(5) Provide advisory techmeal consultation
and services to units of local government and to
state agencies

{6) Develop and conduct demonstration pro-
grams 1n cooperation with umts of local govern-
ment

{7 Perform all other acts necessary to carry
out the duties, powers and responsibihities of the
department under ORS 466 605 to 466 680,
466 B30 (3) and (4) and 466 995 (3) [1985 ¢ 733 §2}

466.616 Limit on commission and
department authority over radicactive sub-
stances. Nothing 1n ORS 466 6805 to 466 630,
466 880 (3) and {4) and 466 995 {3) 15 intended to
grant the Environmental Quahty Commussion or
the Department of Environmental Quality
authority over any radioactive substance regu-
lated by the Health Division under ORS chapter
453, or any radicactive material or waste regu-
lated by the Department of Energy or Energy
Facihty Siting Council under ORS chapter 469
[1985 ¢ 743 §4]

466,620 Emergency response plan;
training programs. (1) In accordance with the
apphicable provisions of QRS 183 310 to 183 550,
the Environmental Quality Commission shall
adopt an o1l and hazardous material emergency

response master plan consistent with the plan
adopted by the Interagency Hazard Communica-
tions Council pursuant to the provisions of ORS
453 317 (1) to {6), 453 510, 453 825 and 453 835,
and after consultation with the Interagency Haz-
ard Commumnications Couneil, the Oregon State
Police, the Oregon Fire Chiefs Association and
any other appropnrate agency or orgamzation

(2) The master plan adopted under subsec-
tion {1) of this section shall meclude but need not
be limited to provisions for ongoing training
programs for local government and state agency
employes involved in response to spalls or releases
of 011 and hazardous material The department
may coordinate 1ts training programs with emer-
gency response iraining programs offered by
local, state and federal agencies, commumty col-
leges and nstitutes of higher education and pri-
vate mdustry 1n order to reach the maximum
number of employes, avoid unnecessary duplica-
tion and conserve hrmited training funds [1985
¢ T3 §4]

4686 825 Rulemalking. In accordance with
applicable provisions of ORS 183 310 to 183 550,
the commission may adopt rules including but
not limited to

(1} Provisions to establish that quantity of ot
or hazardous material spilled or released which
shall be reported under ORS 466 6356 The com-
mission may determine that one single quantity
shall be the reportable gquantity for any oil or
hazardous material, regardless of the medmm
1nto which the o1l or hazardous material 15 spilled
or released

(2) Establishing procedures for the issuance,
modification and termination of permits, orders,
collection of recoverable costs and filing of notifi-
catons

(3) Any other provision consistent with the
provisions of ORS 401 025, 466 605 to 466 680,
466 880 (3) and {4), 466 995 (3) and 468 070 that
the commission considers necessary to carry out
ORS 401 025, 466 605 to 466 880, 466 880 (3) and
{4), 466 995 {3) and 468 070 (1985 ¢ 723 §5]

466.630 Commission designation of
substance as hazardous material. {1) By rule,
the commussion may designate as a hazardous
matenal any element, compound, mixture, solu-
tion or substance which when spiiled or released
1nto the air or mto or on any land or waters of the
state may present a substantial danger to the
public health, safety, welfare or the environment

{2) Before designating a substance as haz-
ardous materal, the commssion must find that
the hazardous material, because of its quantity,
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cancentration or physical or chemical charac-
tenstics may pose a present or future hazard to
human health, safety, welfare or the environment
when spilled or released [1985 ¢ 733 §6)

466.635 Report of spill or release of
reportable quantity of hazardous material.
Any person owning or having control over any ol
or hazardous material who has knowledge of a
spill or release shall immediately notafy the Emer-
gency Management Division as soon as that per-
son knows the spill or release 1s a reportable
quantity [1985c 733 §7)

466.640 Strict liability for spill or
release; exceptions. Any person owning or
having control over any o1l or hazardous matenal
spilled or released or threatening to spill or
release shall be strictly hiable without regard to
fault for the spall or release or threatened spill or
release However, 1n any action to recover
damages, the person shall be relieved from strict
hability without regard to fault if the person can
prove that the spill or release of o1l or hazardous
material was caused by

(1) An act of war or sabotage or an act of God

(2) Neghgence on the part of the United
States Government or the State of Oregon

{3} An act or omission of a third party wth-
out regard to whether any such act or omssion
was or was not negligent [1985 ¢ 733 §8]

466.645 Cleanup; failure to complete
cleanup. (1) Any person hable for a spill or
release or threatened spill or release under ORS
466 640 shall immedsately clean up the spill or
release under the direction of the department
The department may require the responsible per-
son to undertake such investigations, monitoring,
surveys, testing and other information gathering
as the department considers necessary or appro-
prate to

(a) Identify the existence and extent of the
spill or release,

{b) ldentiafy the source and nature of oil or
hazardous matenal involved, and

(c) Evaluate the extent of danger to the
public health, safety, welfare or the environment

(2) If any person hable under ORS 466 640
does not immediately commence and promptly
and adequately complete the cleanup, the depart-
ment may clean up, or contract for the cleanup of
the spill or release or the threatened spill or
release

(3) Whenever the department 1s authorized
to act under subsection (2) of this section, the
department directly or by contract may under-

take such mvestigations, monitoring, surveys,
testing and other information gathering as 1t may
deem appropriate to dentify the existence and
extent of the spill or release, the source and
nature of o1l or hazardous material nvolved and
the extent of danger to the public health, safety,
welfare or the environment In addition, the
department directly or by contract may under-
take such planning, fiscal, economic, engineering
and other studies and 1nvestigations it may deem
appropriate to plan and direct clean up actions, to
recover the costs thereof and legal costs and to
enforce the provisions of ORS 466 605 to 466 680
(1985 ¢ 733 §9, 1987 c 158 §89)

466 650 [1985 c 733 §10, repealed by 1987 ¢ 735 §27;

466.653 Grants to local governments.
Consistent with the o1l and hazardous material
emergency response master plan adopted under
ORS 466 620, the department may make grants
to rural fire protection districts, cities or counties
for up to 90 percent of the actual costs to pur-
chase equipment and supples to respond to o1l
and hazardous matenial spills or releases [1987
¢ 539 §42]

466,856 [1985 c 733 §11, repealed by 1987 ¢ 735 §27)

466.660 Required information relating
to oil or hazardous material; departmental
access to records; inspection. (1) In order to
determine the need for response to a spill or
release or threatened spill or release under QRS
466 605 to 466 680, or enforcing the provisions of
ORS 466 605 to 466 680, any person who pre-
pares, manufactures, processes, packages, stores,
transports, handles, uses, apples, treats or dis-
poses of 01l or hazardous matenal shall, upon the
request of the department

(a) Furmish information relating to the o1l or
hazardous matenal, and

(b) Permit the department at all reasonable
times to have access to and copy, records relating
to the type, quantity, storage locations and haz-
ards of the o1l or hazardous materal

(2} In order to carry out subsection (1) of this
section, the department may enter to inspect at
reasonable times any estabhishment or other
place where o1l or hazardous material 1s present
(1985 ¢ 733 §12, 1987 ¢ 158 §90]

466.665 Local access to records and
information; inspection. (1) In order to deter-
mine the need for response to a spill or release or
threatened spill or release under ORS 466 605 to
466 680, , any person who prepares, manufac-
tures, processes, packages, stores, transports,
handles, uses, applies, treats or disposes of o1l or
hazardous matenal shall, upon the request of any
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authorized local government official, permit the
official at all reasonable times to have access to
and copy, records relating to the type, quantity,
storage locations and hazards of the o1l or haz-
ardous matenal

(2) In order to carry out suhsection (1) of this
sectioh a local government official may enter to
nspect at reasonable times any establishment or
other place where o1l or harardous materal 1s
present

{(3) As used 1n this sectwon, “local government
official” includes but 13 not hmited to an officer,
employe or representative of a county, city, fire
department, fire chstrict or pohce agency [1985
¢T3 §13 1987 ¢ 158 §91]

466.670 0il and Hazardous Material
Emergency Response and Remedial Action
Fund. (1) The Oil and Hazardous Mater:al
Emergency Response and Remedial Action Fund
15 established separate and distinet from the
Ceneral Fund in the State Treasury As permit-
ted by federal court decisions, federal statutory
reguirements and admmmstrative deciswons, after
payment of associated legal expenses, moneys not
to exceed $2 5 mihon recewved by the State of
Oregon from the Petroleum Violation Escrow
Fund ot the Umted States Department of Energy
that 1s not obligated by federal requirements to
existing energy programs shall be paid mnto the
State T'reasury and credited to the fund

{2) The State Treasurer shall invest and
reinvest moneys m the O and Hazardous Mater-
1al Emergency Response and Remedial Action
Fund wn the manner provided by law

{3) The moneys in the Oil and Hazardous
Material Emergency Response and Remedial
Action Fund are appropniated continuously to the
Department of Environmental Qualhty to be used
in the manner described i1 ORS 466 675 1985
¢ 733 §14)

466.675 Use of moneys 1 Oil and Haz-
ardous Material Emergency Response and
Remedial Action Fund, Moneys 1o the O1] and
Hazardous Material Emergency Response and
Remedial Action Fund may be used by the
Department of Environmental Quahty for the
following purposes

(1} Traming local government emploves
involved in response to spills or releases of ol and
hazarduus material

(2} Training of state agency empioyes
involved 1n response to spills or releases of o1l and
hazardous matenal

(3) Funding actions and activities authorized
by ORS 466 645, 466 205, 468 800 and 468 805

{1) Provading for the general admimstration
of ORS 466 605 to 466 680 including the purchase
of equipment and payment of personnel costs of
the department or any other state agency related
to the enforcement of ORS 466 605 to 466 680
[1985 ¢ 733 §15, 1987 ¢ 158 §92]

466.680 Responsibility for expenses of
cleanup; record; damages, order; appeal.
{1} If a person required to clean up ol or haz-
ardous material under ORS 466 645 fails or
refuses to do so, the person shall be responsible
for the reasonable expenses incurred by the
department 1n carrying out ORS 466 645

(2) The department shall keep a recerd of all
expenses incurred n carrying out any cleanup
projects or activities authorized under ORS
466 645, including charges for services performed
and the state’s equipment and materals utilized

(3) Any person wha does not make a good
faith effort to clean up o1l or hazardous material
when obligated to do so under ORS 466.645 shall
be liahle to the department for damages not to
exceed three times the amount of all expenses
incurred by the department

{4) Based on the record compled by the
department under subsection (2} of this section,
the commssion shall make a inding and enter an
order against the person described 1n subsection
{1} or {3) of this section for the amount of
damages, not to exceed treble damages, and the
expenses incurred by the state in carrying out the
action authorized by this section The order may
be appealed 1n the manner provided for appeal of
a contested case order under ORS 183 310 to
183 550

(5) If the amount of state incurred expenses
and damages under this section are not pawd by
the responsible person to the department within
15 days after receipt of notice that such expenses
are due and owing, or, if an appeal 1s filed within
15 days after the court renders 1ts decision 1f the
decision affirms the order, the Attorney General,
at the request of the director, shall bring an action
1n the name of the State of Oregon m a court of
competent Jurisdiction to recover the amount
specified 1n the notice of the director (1985 ¢ 733
§16)

466 685 [1985 c 733 §19, repealed by 1987 ¢ 735 §27)

466 690 [1985 ¢ 734 §20, repealed by 1987 ¢ 735 §27]

UNDERGROUND STORAGE TANKS
(General Provisions)
466.705 Definitions for ORS 466.705

to 466,835 and 466.895. As used in ORS
466 705 to 466 835 and 466 895
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(1) “Corrective action” means remedial
action taken to protect the present or future
public health, safety, welfare or the environment
trom a release of a regulated substance “Correcti-
ve action” includes but 1s not himited to

(a) The prevention, elimination, removal,
abatement, control, mimmmization, mvestigation,
assessment, evaluation or monitoring of a hazard
or potential hazard or threat, ineluding migration
of a regulated substance, or

(b} Transportation, storage, treatment or dis-
posal of a regulated substance or contaminated
material from a site

{2) “Decommission” means to remove from
operation an underground storage tank, including
temporary or permanent removal from vperation,
abandenment 1n place or removal from the
ground

(3} “Fee” means a fixed charge or service
g
charge

{4) “Guarantor” means any person other than
the permittee who by guaranty, insurance, letter
ot credil or other acceptable device, provides
financial responsibility for an underground stot-
age tank as required under ORS 466 815

(3) “Investigation” means momitoring, sur-
veymng, testing or other information gathering

{6) “Local umt of government” means a city,
county, special service district, metropolitan
service district created under ORS chapter 268 or
a polilical subdivision of the state

(7} “Onl” means gasoline, erude o1l, fuel oil,
diesel oil, lubricating o1l, sludge, o1l refuse and
any other petroleum related product or fraction
thereof that 15 hquid at a temperature of 60
degrees Fahrenheit and a pressure of 14 7 pounds
per square inch absolute

(8) “Owner” means the owner of an under-
ground storage tank

(9) “Permuttee” means the owner or a person
designated by the owner who 18 1n control of or
has responsibility for the daiy operation or main-
tenance of an underground storage tank under a
pernut 1ssued pursuant to ORS 466 760

(10) “Person” means an ndividual, trust,
firm, joint stock company, corporation, part-
nership, joint venture, consortium, association,
state, mumicipality, commission, political sub-
division of a state or any interstate body, any
commercial entity and the Federal Government
or any agency of the Federal Government

(11) “Regulated substance” means

(a) Any substance listed by the United States
Envirenmental Protection Agency in 40 CFR

Table 302 4 pursvant to the Comprehensive
Environmental Response, Compensation and
Liability Act of 1380 as amended (P L 96-510
and P L 98-80), but not mncluding any substance
regulated as a hazardous waste under 40 CFR
Part 261 and QAR 340 Division 101,

(h) Onl, or

(c) Any other substance designated by the
commission under ORS 466 630

(12} “Release” means the discharge, deposit,
injection, dumping, spilling, emitting, leaking or
placmg of a regulated substance from an under-
ground storage tank mto the air or into or on land
or the waters of the state, other than as author-
1zed by a permit 1ssued under state or federal law

(13) “Underground storage tank” means any
one or combination of tanks and underground
pipes connected to the tank, used to contain an
accumulation of a regulated substance, and the
volume of which, mcluding the volume of the
underground pipes connected to the tank, 15 10
percent or more beneath the surface of the
ground

(14) “Waters of the state” has the meaning

given that term 1 ORS 468 700 [1987 c 539 §2
{enacted 1 heu of 468 801)}

466.710 Application of ORS 466.705 to
466.835 ORS 466 705 to 466 835 and 466 895
shall not apply to a

(1) Farm or residential tank of 1,100 gallons
or less capacity used for storing motor fuel for
noncomniercial purposes

(2} Tank used for storing heating ol for
consumptive uyse on the premises where stored

{3) Septic tank

(4} Pipehne facility including gathering hines
regulated

(a} Under the Natural Gas Pipeline Safety
Act of 1968 (49 U S C 1671),

(b} Under the Hazardous Liqmd Pipeline
Safety Act of 1979 (49 U S C 2001); or

{c) As an intrastate pipeline facility under
state laws comparable to the provisions of law
referred to m paragraph (a) or (b} of this subsee-
tion

(5) Surface impoundment, pit, pond or
lagoon

(B) Storm water or waste water collection
system

{7) Flow-through process tank

{8} Liquid trap or associated gathering hnes

directly related to o1l or gas production and
gathering operations
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{9) Storage tank situated n an underground
area if the storage Lank 18 situated upon or above
the surface of a floor As used n this subsection,
“mdergrovmd area” includes but 13 not limited to
a basement, cellar, mine, dnft, shalt or tunnel

{10) Pipe connected to any tank described in
suhsectzons (1) to (8) of this section [Formerlv
468 911, 1987 538 §18]

466 715 Legislative findings. (1) The
Legislative Assembly finds that

{a) Regulated substances hazardous to the
public health, safety, welfare and the environ-
menl are stored 1 underground tanks mn this
state, and

(b) Underground tanks used for the storage of
regulated substances are patential sources of con-
tamination of the environment and may pose
dangers to the public heaith, safety, welfare and
the envirgnment

(2) Therefore, the Legislative Assembly
declares

{a} Tt 15 the public policy of this state to
protect the public health, safety, welfare and the
environment from the polential harmful effects
of underground tanks used to store regulated
substances

{b) It 15 the purpose of ORS 466705 to
466 835 and 466 895 to enable the Environmental
Qualty Commisswon to adopt a state-wide pro-
gram for the prevention and reportng of releases
and for taking corrective action to protect the
pubhic and the environment from releases from
underground storage tanks [1987 ¢ 539 §4 (enacted n
lieu of 468 902}]

{Administration)

466.720 State-wide underground stor-
age tank program; federal authorization.
(1} The Environmental Quality Commission
shall adopt a state-wide underground storage
tank program Except as otherwise provided n
ORS 465 705 to 466 835 and 466 895, the state-
wide program shall establish uniform procedures
and standards to protect the public health, safety,
welfare and the environment from the conse-
quences of a release from an underground storage
tank

{2) The comnmnussion and the depariment are
authorized to perform or cause to be performed
any act necessary to gain interum and final autho-
nzation of a state program, for the regulation of
underground storage tanks under the provisions
of Section 9004 of the Federal Resource Conser-
vation and Recovery Act, P L 94-580 as amended

and P L 98-616, Section 205 of the federal Sohd
Waste Disposal Act, P L 96-482 as amended and
federai regulations and interpretive and guidance
documents 1ssued pursuant to PL 94-580 as
amended, P L. 98-616 and P L. 96-482 The com-
mission may adopt, amend or repeal any rule
necessary to implement ORS 466 705 to 466 835
and 466 895 [Subsection (1) enacted as 1387 c 539 §6
subsection (2) formerly 468 813]

466,725 Limitation on local govern-
ment regulation. (1) Except as provided n
ORS 466 730, a local unit of government may not
enact or enforce any ordinance, rule or regulation
relaling to the matters encompassed by the state
program established under ORS 466 720

(2) Any ordmance, rule or regulation enacted
by a local umt of government of this state that
encompasses the same matters as the state pro-
gram shall be unenforceable, except for an ordi-
nance, rule or regulation

{a) That requires an owner or permittee to
report a release to the local unit of government, or

(b) Adopted by a local umt of government
operating an underground storage tank program
pursuant to a contract entered to according to
the provisions of QRS 466 730 [1987 c 533 §8
fenacted m hew of 468 9041]

Nole Section 46 chapter 538, Oregon Laws 1987, pro-
vides

Sec 46 Section § of this Act [ORS 466G 725] does not
Lecome aperative until nine months after the Enmvironmental
Quahty Corimassion adopls a slate-wide underground storage
tank program under section § of this Act [DRS 468 720] and
has filed a copy of such rules with the Secretary of State as
prescribed m ORS 183 310 to 183 550 [1987 ¢ 339 346]

466.730 Delegation of program admin-
sstration to state agency or local govern-
ment by agreement. (1) The commssion may
authorize the department to enter into a contract
or agreement with an agency of this state or a
lucal umt of government to admimster all or part
of the underground storage tank program

(2) Any agency of this state or any local unit
of government that seeks to admimister an under-
ground storage tank program under this section
shall submit to the department a description of
the program the agency or local unit of govern-
ment proposes to admimster 1 Leu of all or part
of the state program The program description
shall include at least the following

{a) A description in narrative form of the
scope, structure, coverage and procedures of the
proposed program

(b} A description, including organization
charts, of the organization and structure of the
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contracting state agency or local unit of govern-
ment that will have responsibihity for administer-
g the program, including

(A) The number of employes, oceupation and
general duties of each employe who will carry out
the actwvities of the contract

(B) An itemized estimate of the cost of estab-
lishing and admimistering the program, including
the cost of personnel histed in subparagraph {A) of
this paragraph and admimstrative and technical
support

{C) Anitemization of the source and amount
of fundmg available to the contracting state
agency or local unit of government to meet the
costs listed 1n subparagraph {B) of this para-
graph, mncluding any restrictions or himitations
upon this funding

(D) A description of applicable procedures,
mcluding permit procedures

{E) Capres of the permit form, applhication
form and reporting form the state agency or local
unii of government intands to use in the program

(F) A complete deseription of the methads o
be used to assure complhiance and for enforcement
of the program

() A description of the procedures to be used
to coordinate information wath the department,
including the frequency of reporting and Teport
content

(H) A description of the procedures the state
agency or local unit of government will use to
comply with trade secret lawa under QRS 192 500
and 468 910

(3} Any program approved by the department
under this section shall at all times be conducted
m accordance with the reguirements of QRS
466 705 to 466 835 and 466 895

(4} An agency or local umit of government
shall exercise the functions relating to under-
ground storage tanks authorized under a contract
or agreement entered ini¢ under this section
according to the authority vested 1n the comrms-
sion and the department under ORS 466 705 to
466 833 and 466 895 msofar as such authorty 1s
apphcable to the performance under the contract
or agreement The agency or local unit of govern-
ment shall earry out these fuuctions in the man-
ner provided for the commission and the
department to carry out the same functions [1987
« 529 §9]

466.735 Cooperation with Building
Codes Agency and State Fire Marshal.
Nothing in ORS 466 705 to 466 835 and 466 595
1s mntended to interfere wath, limit or abridge the

authority of the Building Codes Agency or the
State Fire Marshal, or any other state agency or
local umit of government relating to combustion
and explosion hazards, hazard commun:cations
or land use The complementary relationship
between the protection of the pubhe safety from
combustion and explosion hazards, and protec-
twon of the public health, safety, welfare and the
environment from releases of regulated sub-
stances from underground storage tanks 1s recog-
mized Therefore, the department shall work
cooperatively with the Building Codes Agency,
the State Fire Marshal and local un:ts of govern-
ment 1 developing the rules and procedures
necessary to carry out the provisions of ORS
466 705 tu 466 835 and 466 895 (1987 ¢ 319 §10)

466.740 Noncomplying installation
prohibited. No person shall mnstall an under-
ground storage tank for the purpose of stormg
regulated substances unless the tauk complies
with the standards adopted under QRS 466 745
and any other rule adopted under ORS 486 705 to
466 B35 and 466 895 [1987 ¢ 639 §11)

Note Section 47, chapter 53%, Oregon Lawsg 1987, pro-
vides

See 47  Secuon 11 of this Act (ORS 466 740) does nat
beceme operative until the Emvironmental Quaiity Commig
s1on has acopted rules under section 13 ot this Aet [QRS
766 745] and has Diled a copy of such rules with the Secretary
of Stute as preserbed in ORS 183 310 to 183 550 [1987 ¢ 339
§47]

466.745 Commission rules, considera-
tions. (1) The commss:on may estabhsh by rule

(a) Performance standards for leak detection
systems, inventory control, tank testing or com-
parable systems or programs designed to detect or
identify releases in a manner consistent with the
protection of public health, safety, welfare or the
entIrgninent,

{b} Reguirements for mamntmming records
and submitting information te the department n
comyunction with a leak detection or 1dentifica-
lion system or program used for each under-
ground storage tank,

(¢) Performance staudards for underground
storage tanks including but not lhimited to design,
retrofitting, construction, installation, release
detection and matenal compatibility,

(d) Requirements for the temporary or per-
manent decommissioning of an underground
slorage tank,

{e) Requirements for reporting a release from
an underground storage tank,

() Requirements for a permit 1wssued under
RS 486 760,
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(g) Procedures that dhstributors of regulated
substances and sellers of underground storage
tanks must follow to satisfy the requirements of
ORS 466 760,

(h) Acceptable methods by which an owner or
permittee may demonstrate financial responsibil-

ity for responding to the hability 1mposed under
ORS 466 815,

(1) Procedures for the disbursement of mon-
eys collected under ORS 466 795,

(J) Requirements for reporting corrective
action taken 1n response to a release,

{k) Reguirements for taking corrective action
n response to a release, and

(L) Any other rule necessary to carry out the
provisions of ORS 466 705 to 466 835 and
466 895

{2) The commission may adopt different
requirements for different areas or regions of the
state 1f the commission finds either of the follow-
Ing

(a) More stringent rules or standards are
necessary

{A) To protect specific waters of the state, a
sole source or sensitive aquifer or any other
sensitive environmental amenity, or

(B) Because conditions peculiar to that area
or region require different standards to protect
public health, safety, welfare or the environment

(b) Less stringent rules or standards are

(A) Warranted by physical conditions or eco-
nomic hardship,

(B) Consistent with the protection of the
public health, safety, welfare or the environment,
and

(C) Not less stringent than minimum federal
requirements

(3) The rules adopted by the commission
under subsection (1} of this section may dis-
tingsh between types, classes and ages of under-
ground storage tanks In making such
distinctions, the commuission may consider the
following factors

{a) Location of the tanks,

{b) Soil and chimate conditions,

{c) Uses of the tanks,

(d) History of mamtenance,

(e) Age of the tanks,

(f} Current industry recommended practices,
(g) National consensus codes,

(h) Hydrogeology,

(1) Water table,
(3} S1ze of the tanks,

(k) Quantity of regulated substances pen-
odically deposited 1n or dispensed from the tank,

(L} The techmical ability of the owner or
permittee, and

{m) The compatibihity of the regulated sub-
stance and the matenals of which the tank 1s
fabricated

(4) In adopting rules under subsection (1) of
this section, the commission shall consider all
relevant federal standards and regulations on
underground storage tanks If the commission
adopts any standard or rule that 1s chfferent than
a federal standard or regulation on the same
subject, the report submtted to the commission
by the depariment at the time the commission
adopts the standard or rule shall indicate clearly
the deviation from the federal standard or regula-
tion and the reasons for the deviation [1987 c 549
§13 {enacted in lieu of 468 908)]

(Licenses; Permits)

466.750 License procedure for persons
servicing underground tanks. (1) In order to
safeguard the public health, safety and welfare, to
protect the state’s natural and biological systems,
to protect the public from unlawful underground
tank stallation and retrofit procedures and to
assure the highest degree of leak prevention from
underground storage tanks, the commission may
adopt a program to regulate persons providing
underground storage tank installation and
removal, retrofit, testing and inspection services

(2) The program established under subsec-
tion (1) of this section may include a procedure to
license persons who demonstrate, to the satisfac-
tion of the department, the ability to service
underground storage tanks This demonstration
of ability may consist of written or field examina-
tions The commission may establish different
types of heenses for different types of demonstra-
tions, including but not imted to

(a) Installation, rernoval, retrofit and inspec-
tion of underground storage tanks,

(b) Tank integrity testing, and
(c) Installation of leak detection systems

{(3) The program adopted under subsection
(1) of this section may allow the department after
opportunity for hearing under the provisions of
ORS 183 310 to 183 550, to revoke a hicense of
any person offering underground tank services
who commits fraud or deceit 1in obtaiming a
license or who demonstrates neghgence or incom-
petence 1n performing underground tank services
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(4) The program adopted under subsection
(1) of this section shali

(a) Provide that no person may offer to
perform or perform services for which a license 1s
required under the program without such license

{b) Estabhsh a schedule of (ees for hcensing
under the program The fees shall be in an
amount sufficient to cover the costs of the depart-
ment 1n administering the program

(5) The following persons shall apply for an
underground storage tank permit from the
department

{a) An owner of an underground storage tank
currently 1n operation,

{b) An owner of an underground storage tank
taken out of operation between January 1, 1974,
and the operative date of this section, and

(c) An owner of an underground siorage tank
that was taken out of operation before January 1,
1974, but that still contains a regulated sub-
stance (1987 ¢ 539 §§14, 15)

Note Secton 48 chapter 539 Orepon Laws 1987 pro-
vides

Sec 48 bection 15 of this Act IORS 166 750 (5)] dues
not become operative until 96 days after the Environmental
Quality Cormnmassion has adopted rules under section 13 of this
Act [ORS 466 745) and has hiled a copy of such rules with the
Secretary of State as prescribed 1n ORS 183 110 to 183 550
11987 ¢ 539 §48}

466.760 When permit required; who
required to sign application. (1) No person
shall nstall, bring mmto operation, operate or
decommssion an underground storage tank with-
out first obtamning a permit from the department

(2) No person shall deposit a regulated sub-
stance into an underground storage tank unless
the tank 1s operating under a permit 1ssued by the
department

(3) Any person who assumes ownership of an
underground storage tank from a previous per-
mittee must complete and return to the depart-
ment an application for a new permit before the
person begins operation of the underground stor-
age tank under the new ownership

{4) Any person who deposits a regulated
substance into an underground storage tank or
sells an underground storage tank shall notify the
owner or operator of the tank of the permit
requirements of this section

(5) The following persons must sign an
application for a permit submitted to the depart-
ment under this section or ORS 466 750 (5)

(a) The owner of an underground storage
tank storing a regulated substance,

(b) The owner of the real property in which
an underground storage tank 1s located, and

(c) The proposed permittee, if a person other
than the owner of the underground storage tank
or the owner of the real property [1987 ¢ 539 §16]

Note Section 19, chapter 53% Oregon Laws 1987 pro-
vides

Sec 49 Section 16 of this Act [ORS 466 760] does not
become operative until one year after the Environmental
Quality Commssion has adopted rules under section 13 of this
AcL {ORS 466 745) and has filed a capy of such rules with the
Secretary of State, as prescribed in ORS 183 310 to 183 550
[1987 ¢ 539 §49]

Note Section 17, chapter 539 Oregon Laws 1987 pro-
vides

Sec 17 If the department 15 unable to 1ssue a final
permt before the operatn e date of section 16 of this 1987 Act
[ORS 466 760] the department may 1ssue a temporary or
conditional permit A temporary or conditional permit shall
expire w hen (he department grants or dentes the finai permn
A temporary or conditional permit does not authorize any
activity operation or discharge that violates any law or rule of
the State of Oregon or the Department of Environmental
Quality [1987 ¢ 539 §17]

466.765 Duty of owner or permittee of
underground storage tank. In addition to any
other duty imposed by law and pursuant to rules
adopted under ORS 466 705 to 466 835 and
466 895, the owner or the permittee of an under-
ground storage tank shall

{1) Prevent releases,

(2) Install, operate and mantain under-
ground storage tanks and leak detection devices
and develop and maintain records in connection
therewith in accordance with standards adopted
and permits 1ssued under ORS 466 705 to 466 835
and 466 895,

(3) Furmish information to the department
relating to underground storage tanks, including
information about tank equipment and regulated
substances stored m the tanks,

{(4) Promptly report releases,

(5) Conduct monitoring and testing as
required by rules adopted under ORS 466 745 and
permits 1ssued under ORS 466 760,

(6) Permit department employes or a duly
authorized and identified representative of the
department at all reasonable times to have access
to and to copy all records relating to underground
storage tanks,

(7) Pay all costs of investigating, preventing,
reporting and stopptng a release,

(8) Decommussion tanks, as required by rules
adopted under ORS 466 745 and permits 1ssued
under ORS 466 760,

874



HAZARDOUS WASTE AND

HAZARDOUS MATERIALS 466.780

(9) Pay all fees,
(10) Conduct any corrective action required
under ORS 466 810, and

(11) Perform any other requirement adopted
under ORS 466 540, 466 705 to 466 835, 466 895
and 478 308 [1987 ¢ 539 §20 {enacled m heu of 468 905)]

466.770 Corrective action required on
contaminated site. (1) If any owner or permt-
tee of a contaminated site fails wathout sufficient
cause to conduct corrective action under ORS
466 765, the department may undertake any
investigation or corrective action with respect to
the contamination on the site

(2} The department shall keep a record of all
expenses ncurred 1 carrying out any corrective
action authorized under subsection (1) of this
section, including charges for services performed
and the state’s equpment and matenals utilized

(3) Any owner or permittee of a contami-
nated site who fails without sufficient cause to
conduct corrective action as required by an order
of the department under ORS 466 810 shall be
hable to the department for damages nol to
exceed three times the amount of all expenses
mcurred by the department in carrying out the
necessary corrective action

{4) Based on the record compiled by the
department under subsection (2) of this section,
the commuission shall make a finding and enter an
order agamst the person described 1n subsection
(1) or (3) of this section for the amount of
damages, not to exceed treble damages, and the
expenses mcurred by the state i carrying out the
actions authorized by this section The order may
he appealed n the manner provided for appeal of
a contested case order under ORS 183 310 to
183 550

(5} If the amount of corrective action costs
incurred by the department and damages under
this section are not paid by the responsible per-
son to the department within 15 days after
receipt of notice that such expenses are due and
owing, or, if an appeal 1s filed within 15 days after
the court renders its decision 1if the decision
affirms the order, the Attorney General, at the
request of the director, shall bring an action n
the name of the State of Oregon 1n a court of
competent junisdiction to recover the amount
specified mn the notice of the director

(6) Subsection (5) of this section shall not
apply 1f the department and the responsible per-
son are negotiating or have entered nto a settle-
ment agreement, except that 1f the responsible
person fails to pay the corrective action costs as
provided n the negotiated settlement the direc-

tor may request the Attorney General to take
action as set forth 1n subsection (5) of this sec-
tion

(7) All moneys received by the department
under this section shall be paid into the fund
established 1n ORS 466 790

(8) As used 1n this section

{a) “Contamination” means any abandoning,
spilling, releasing, leaking, disposing, discharg-
ing, depositing, emitting, pumping, pourng, emp-
tying, mmjecting, escaping, leaching, placing or
dumping of a regulated substance from an under-
ground storage tank into the air or on any lands
or waters of the state, so that such regulated
substance may enter the environment, be emitied
into the air or discharged into any waters Such
contamination authorized by and 1n compliance
with a permit 1ssued under ORS chapter 454, 459,
468, 469, ORS 466 005 to 466 385 or federal law
shall not be considered as contamination under
ORS 466 540, 466 705 to 466 835, 466 895 and
478 308

(b} “Site” means any area or land [1987 ¢ 539
§24]

466.775 Grounds for refusal, modifica-
tion, suspension or revocation of permit. (1)
The department may refuse to issue, modfy,
suspend, revoke or refuse to renew a permitl if the
department finds

{a) A material misrepresentation or false
statement 1n the application for the permit,

(b) Failure to comply with the conditions of
the permt, or

{¢) Violation of any applicable provision of
ORS 466 705 to 466 835 and 466 895, any
applicable rule or standard adopted under ORS
466 705 to 466 835 and 466 895 or an order 1ssued
under ORS 466 705 to 466 835 and 466 895

{2) The department may modify a permit
issued under ORS 466 760 if the department
finds, after notice and opportunmity for hearing,
that modification 1s necessary to protect the
public health, safety, welfare or the environment

(3) The department shall modify, suspend,
revoke or refuse to issue or renew a permit
according to the provisions of ORS 183 310 to
183 550 for a contested case proceeding [1987 ¢ 539
§21]

466.780 Variance upon petition. (1)
Upon petition by the owner and the permittee of
an underground storage tank, the commaission
may grant a variance from the requirements of
any rule or standard adopted under ORS 466 745
if the commussion finds.
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(a} The alternative proposed by the peti-
tioner provides protection to the public health,
safety, welfare and the environment, equal to or
greater than the rule or standard, and

(b) The alternative proposal 1s at least as
stringent as any applicable federal requirements

(2) The commission may grant a variance
under subsection (1) of this section only 1f the
commssion finds that strict compliance with the
rule or standard 1s inappropnate because

(a) Conditions exist that are beyond the
control of the petitioner, or

(b) Special physical conditions or other cir-
cumstances render strict compliance unreason-
able, burdensome or impracticable

(3) The commission may delegate the author-
ity to grant a varance to the department

(4) Within 15 days after the department
denies a petition for a variance the petitioner
may file with the commission a request for review
by the commission The commission shall review
the petition for variance and the reasons for the
department’s demal of the petition within 150
days after the commussion receives a request for
review The commission may approve or deny the
vanance or allow a vaniance on terms different
than the terms proposed by the petitioner If the
commussion fails to act on a demied petition
within the 150-day period the variance shall be
considered approved by the commussion [1987
c 549 §22]

(Finance)

466.785 Fees. (1) Fees may be required of
every permittee of an underground storage tank
Fees shall be in an amount determined by the
commission to be adequate to carry on the duties
of the department or the duties of a state agency
or local unmit of government that has contracted
with the department under ORS 466 730 Such
fees shall not exceed $25 per tank per year

(2) Fees collected by the department under
this section shall be deposited in the State Treas-
ury to the credit of an account of the department
All fees paid to the department shall be continu-
ously appropriated to the department to carry out
the provisions of ORS 466 705 to 466 835 and
466 895 (1987 ¢ 539 §29]

Note The amendments to section 23, chapter 549,
Oregon Laws 1987 [compiled as ORS 466 785] by section 50,
chapter 539, Oregon Laws 1987, become effective July 1 1989
See section 51 chapter 539, Oregon Laws 1987

466 785 (1) Fecs may be required of every permrtiee
of an underground storage tank Fees shall be 1 an amount,
determined by the comnrassion 1o be adequate to carry on the

duties of the department or the duties of a state agench or tocal
umit ol government that has contracted with the department
under ORS 486 740 Such fees shall nat exceed $20 per tank
per year

(2) Fees collected by the department under this secton
shall be deposited in the State Treasurv to the credit of an
account of the department All fees pard (o the department
shall be continuously appropnated to the department to carny,
out the provisions of OHS 466 705 to 466 835 and 466 895

466.790 Leaking Underground Stor-
age Tank Cleanup Fund; sources; uses. (1)
The Leaking Underground Storage Tank
Cleanup Fund 1s estabhished separate and distinct
from the General Fund in the State Treasury

(2) The following moneys, as they pertain to
an underground storage tank, shall be deposited
mto the State Treasury and credited to the Leak-
ing Underground Storage Tank Cleanup Fund

(a) Moneys recovered or otherwise received
from responsible parties for corrective action,
and

(b} Any penalty, fine or damages recovered
under ORS 466 770

(3) The State Treasurer may invest and rein-
vest moneys 1n the Leaking Underground Storage
Tank Cleanup Fund 1n the manner provided by
law

(4) The moneys tn the Leaking Underground
Storage Tank Cleanup Fund are appropnated
continuously to the department to be used as
provided in subsection (5) of this section

(5) Moneys in the Leaking Underground
Storage Tank Cleanup Fund may be used by the
department for the following purposes

(a) Payment of corrective action costs
incurred by the department n responding to a
release from underground storage tanks,

(b) Funding of all actions and activities
authorized by ORS 466 770, and

{c) Payment of the state cost share for correc-
tive action, as required by section 9003(h)(7)(B)
of the federal Sohd Waste Disposal Act, P L
96-482 [1987 ¢ 539 §26]

466.795 Underground Storage Tank
Insurance Fund. (1) The Underground Storage
Tank Insurance Fund 1s established separate and
distinct from the General Fund in the State
Treasury to be used solely for the purpose of
satisfying the financial responsibility require-
ments of ORS 466 815

(2) Fees received by the department pursuant
to subsection (6) of this section, shall be depos-
ited mto the State Treasury and credited to the
Underground Storage Tank Insurance Fund
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(3) The State Treasurer may invest and rein-
vest moneys 1 the Underground Storage Tank
Insurance Fund in the manner provided by law

(4) The moneys in the Underground Storage
Tank Insurance Fund are appropriated continu-
ously to the department to be used as provided for
n subsection (5) of this section

{5) Moneys in the Underground Storage
Tank Insurance Fund may be used by the depart-
ment for the following purposes, as they pertain
to underground storage tanks

(a) Compensation to the department or any
other person, for taking corrective actions, and

(b) Compensation to a third party for bodily
injury and property damage caused by a release

(6) The commssion may establish an annual
financial responsibility fee to be collected from an
owner or permittee of an underground storage
tank The fee shall be 1n an amount determined
by the commission to be adequate to meet the
financial responsibihty requirements estabhished
under ORS 466 815 and any applicable federal
law

(7) Before the effective date of any regula-
tions relating to financial responsibihity adopted
by the United States Environmental Protection
Act pursuant to P L. 98-616 and P L. 99-499, the
department shall formulate a plan of action to be
followed 1f it becomes necessary for the Under-
ground Storage T'ank Insurance Fund to become
operative 1n order to satisfy the financial respon-
sibility requirements of ORS 466 815 In for-
mulating the plan of action, the department shall
consult with the Director of the Department of
Insurance and Finance, owners and permittees of
underground storage tanks and any other inter-
ested party The plan of action must be reviewed
by the Legislative Assembly or the Emergency
Board before implementation [1987 ¢ 539 §28)

466.800 Records as public records;
exceptions. (1) Except as provided in subsection
(2) of this section, any records. reports or infor-
mation obtained from any persons under ORS
466 765 and 466 805 shall be made available for
public mspection and copying during the regular
office hours of the department at the expense of
any person requesting copies

(2) Unless classified by the director as confi-
dential, any records, reports or information
obtained under ORS 466 705 to 466 835 and
466 895 shall be available to the pubhic Upon a
showing satisfactory to the director by any per-
son that records, reports or information, or par-
ticular parts thereof, 1f made public, would
divulge methods, processes or information

entitled to protection as trade secrets under ORS
192 501 to 192 505, the director shall classify as
confidential such record, report or information,
or particular part thereof However, such record,
report or information may be disclosed to any
other officer, medical or pubhc safety employe or
authorized representative of the state concerned
with carrying out ORS 466 705 to 466 835 and
466 895 or when relevant in any proceeding under
ORS 466 705 to 466 835 and 466 895

(3) Any record, report or information
obtained or used by the department or the com-
mission 1n administering the state-wide under-
ground storage tank program under ORS 466 705
to 466 835 and 466 895 shall be available to the
United States Environmental Protection Agency
upon request If the record, report or information
has been submtted to the state under a claim of
confidentiality, the state shall make that claim of
confidentiality to the Environmental Protection
Agency for the requested record, report or infor-
mation The federal agency shall treat the record,
report or information subject to the confiden-
tiality claim as confidential in accordance with
apphicable federal law [Formerly 468 910]

{Enforcement}

466 BO5 Site 1nspection; subpena or
warrant. {1) In order to determine comphance
with the provisions of ORS 466 705 to 466 835
and 466 895 and rules adopted under ORS
466 705 to 466 835 and 466 895 and to enforce the
provisions of ORS 466 705 to 466 835 and
466 895, any employes of or an authorized and
1dentified representative of the department may

(a) Enter at reasonable times any establish-
ment or site where an underground storage tank
15 located,

(b) Inspect and obtain samples of a regulated
substance contained in an underground storage
tank, and

{c) Conduct an investigation of an under-
ground storage tank, associated equipment, con-
tents or the soil, air or waters of the state
surrounding an underground storage tank

(2) If any person refuses to comply with
subsection (1) of this section, the department or &
duly authorized and 1dentified representative of
the department may obtain a warrant or subpena
to allow such entry, inspection, sampling or copy-
Ing [1987 ¢ 339 §30 (enacted in heu of 468 907}]

466.810 Investigation on  non-
compliance; findings and orders; decom-
missioning tank; hearings; other remedies.
(1) Whenever the department has reasonable
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cause to believe that an underground storage tank
or the operation of an underground storage tank
violates ORS 466 705 to 466 835 and 466 895 or
fails to comply with a rule, order or permt 1ssued
under ORS 466 705 to 466 835 and 466 895, the
department may investigate the underground
storage tank

(2) After the department investigates an
underground storage tank under subsection (1) of
this section, the department may, without notice
or hearmg, make such findings and 1ssue such
orders as 1t considers necessary to protect the
public health, safety, welfare or the environment

(3) The findings and orders made by the
department under subsection (2) of this section
may

(a) Require changes 1n the operation, prac-
tices or operating procedures found to be in
violation of ORS 466 705 to 466 835 and 466 895
or the rules adopted under ORS 466 705 to
466 835 and 466 895,

(b) Require the owner or operator to comply
with the provisions of a permit,

{¢) Require compliance with a schedule
established 1n the order, and

(d) Require any other actions considered nec-
essary by the department

(4) After the department 1ssues an order
under subsection (2) of this section, the depart-
ment may decommission the underground stor-
age tank or contract with another person to
decommission the underground storage tank

{5) The department shall serve a certified
copy of any order 1ssued by 1t under subsection
(2) of this section to the permittee or the permt-
tee’s duly authorized representative at the
address furnished to the department n the per-
mit application or other address as the depart-
ment knows to be used by the permittee The
order shall take effect 20 days after the date of 1ts
issuance, unless the permittee requests a hearing
on the order before the commisston The request
for a hearing shall be submitted in writing within
20 days after the department 1ssues the order

(6) All hearings before the commission or 1ts
hearing officer shall be conducted according to
applicable provisions of ORS 183 310 to 183 550
for contested cases

(7) Whenever 1t appears to the department
that any person 1s engaged or about to engage 1n
any act or practice that constitutes a violation of
ORS 466 705 to 466 835 and 466 895 or the rules
and orders adopted under ORS 466 705 to
466 835 and 466 895 or of the terms of any permit
1ssued under ORS 466 705 to 466 835 and

466 895, the department, without prior admin-
1strative hearing, may institute actions or pro-
ceedings for legal or equitable remedies to enforce
comphance therewith or to restrain further vio-
lations thereof [1987 ¢ 539 §32}

466.815 Financial responsibility of
owner or permittee. (1) The commission may
by rule require an owner or permittee to demon-
strate and maintain financial responsibility for

{a) Taking corrective action,

{b) Compensating a third party for bodily
mjury and property damage caused by a release,
and

(c) Compensating the department, or any
other person, for expenses incurred by the depart-
ment or any other person in taking corrective
action

(2) The financial responsibility requirements
established by subsection (1) of this section may
be satisfied by insurance, guarantee by third
party, surety bond, letter of credit or qualification
as a self-insurer or any combination of these
methods In adopting rules under subsection (1)
of this section, the commission may specify pol-
icy or other contractual terms, conditions or
defenses necessary or unacceptable to establish
evidence of financial responsibility

{3) If an owner or permittee 1s 1n bankruptcy,
reorganization or arrangement pursuant to the
federal bankruptcy law, or 1f jurisdiction 1 any
state or federal court cannot be obtained over
either an owner or a permittee likely to be solvent
at the tume of yjudgment, any claim ansing from
conduct for which evidence of financial responsi-
bility must be provided under this section may be
asserted directly against the guarantor In the
case of action under paragraph (b} of subsection
(1) of this section, the puarantor is entitled to
mnvoke all rights and defenses that would have
been available to the owner or permittee if the
action had been brought against the owner or
permittee by the claimant and all rights and
defenses that would have been available to the
guarantor 1f the action had been brought aganst
the guarantor by the owner or permittee

(4) The total habihity of a guarantor shall be
limited to the aggregate amount the guarantor
provided as evidence of financial responsibility to
the owner or permittee under subsection (2) of
this section This subsection does not hmit any
other state or federal statutory, contractual or
common law liabihty of the guarantor for bad
faith 1n negotiating or m failing to negotiate the
settlement of any claim This subsection does not
diminish the hiability of any person under section
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107 or 111 of the Comprehensive Environmental
Response, Compensation and Liability Act of
1980, as amended, or other applicable law

(5) Corrective action and compensation pro-
grams financed by a fee paid by owners and
permittees and admimstered by the department
may be used to satisfy all or part of the financial
responsibility requirements of this section

{6) No rule requiring an owner or permittee
to demonstrate and maintain financial responsi-
bihity shall be adopted by the commission before
review by the appropriate legislative commttee
as determined by the President of the Senate and
the Speaker of the House of Representatives
{1987 ¢ 539 §27]

466.820 Reimbursement to depart-
ment; procedure for collection; treble
damages. (1) The owner and the permittee of an
underground storage tank found to be 1n violation
of any provision of ORS 466 705 to 466 835 and
466 895, shall reimburse the department for all
costs reasonably mcurred by the department,
excluding admimstrative costs, 1n the investiga-
tion of a leak from an underground storage tank
Department costs may wnclude investigation,
design engineering, nspection and legal costs
necessary to correct the leak

(2) Payment of costs to the department under
subsection (1) of this section shall be made to the
department within 15 days after the end of the
appeal penod or, if an appeal 1s filed, within 15
days after the court or the commission renders 1ts
decision, 1f the decision affirms the order

(3) If such costs are not paid by the owner or
the permittee of the underground storage tank to
the department within the time provided in sub-
section (2) of this section, the Attorney General,
upon the request of the director, shall bring
action 1n the name of the State of Oregon n the
Circuit Court of Manon County or the circuit
court of any other county 1n which the violation
may have taken place to recover the amount
specified 1n the order of the department

(4) In addition to any other penalty provided
by law, if any person 18 found 1n violation of any
provision of ORS 466 540, 466 705 to 466 835,
466 895 and 478 308, the comnmission or the court
may award damages in the amount equal to three
times the amount of all expenses incurred by the
department 1n investigating the violation

(5) Moneys reimbursed shall be deposited to
the State Treasury to the credit of an account of
the department and are continuously appropri-
ated to the department for the purposes of admin-
1stering ORS 466 540, 466.705 to 466 835,

466 895 and 478 308 {1987 ¢ 539 §34 {enacted m heu of
468 314)]

466.825 Strict liabihty of owner or
permittee. The owner and permittee of an
underground storage tank found to be the source
of a release shall be strictly hable to any owner or
permittee of a nonleaking underground storage
tank 1n the vicimity, for all costs reasonably
incurred by such nonleaking underground storage
tank owner or permittee 1n determining which
tank was the source of the release {1987 ¢ 539 §35]

466.830 Halting tank operation upon
clear and immediate danger. (1) Whenever,
mn the judgment of the department from the
results of monitoring or observation of an 1dent1-
fied release, there 1s reasonable cause to believe
that a clear and immediate danger to the public
health, welfare, safety or the environment exists
from the continued operation of an underground
storage tank, the department may, without hear-
ing or prior notice, order the operation of the
underground storage tank or site halted by service
of an order on the owner or permittee of the
underground storage tank or site

(2) Within 24 hours after the order 1s served
under subsection (1) of this section, the depart-
ment shall appear 1n the appropriate circuit court
to petition for the equitable rehef required to
protect the public health, safety, welfare or the
environment [1987 ¢ 539 §36])

466.835 Compliance and correction
costs as lien: enforcement. (1) All comphance
and corrective action costs, penalties and
damages for which a person is hable to the state
under ORS 466 705 to 466 835 and 466 895 shall
constitute a hen upon any real and personal
property owned by the person

(2) The department shall file a claim of hen
on real property to be charged with a lien under
subsection (1) of this section with the recording
officer of each county in which the real property
1s located and shall file a claim of lien on personal
property to be charged with a lien under subsec-
tion (1) of this section with the Secretary of
State The lien shall attach and become enforcea-
ble on the date of the fiing The hen claim shall
contain

{a) A statement of the demand,

(b} The name of the person against whose
property the hen attaches,

{c) A description of the property charged
with the lien sufficient for 1dentification, and

(d) A statement of the failure of the person to
conduct comphance and corrective actions as
required
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(3) A len created by this section may be
foreclosed by a swit on real and personal property
mn the circuit court 1n the manner provided by law
for the foreclosure of liens

{4) Nothing in this section shall affect the
nght of the state to bring an action against any
person to recover all costs and damages for which
a person 15 hable under the provisions of ORS
466 705 to 466 835 and 466 895 [1987 ¢ 530 §47)

OREGON HANFORD WASTE BOARD

Note Sections 1 to 16 chapter 514 Oregon [ aws 1987
provide

Sec 1 (1) The Legiclative Assembly finds and declares
that Oregon 1s not assured that 1be United States Department
uf Energy will

(8) Consider the unique features of Oregon and the needs
of the people uf Oregon when assessing Hanford, Washington,
as a potentially sustable location for the long-term disposal of
high-level radicactive waste or

(b) Insure adequate opportunity for public participation
1n the assessment process

(2) Therefore the Legistative Assembly declares that it s
in the hest mterests of the State of Dregon to estabhsh an
Oregon Hanford Waste Board to senve as a fucus for the State
of Oregon in the development of a state policy Lo be presented
to the Federal Government, to insitre 8 maximum of public
participation n the assessment process [1987 ¢ 514 §1)

See 2 Nothing in sections 1 to 16 of this Act shall be
interpreted by the Federal Government or the Umited States
Department of Energy as an expression by the people of
Oregon to accept Hanford Washingion, as the site for the
long-term disposal of high-level radivactive waste [1987 ¢ 514
§2}

Sec 3 Asusedin sections 1 1 16 of this Act

(1) "Board™ means the Oregon Hanford Waste Board

(2) “High-level radioactive waste” means fuel or fission
products from a commereial nuclear reactor after irradiation
that 1s packaged and prepared for dispasal

(3) “United States Department of Energy™ means the
federal Department of Energy established under 42 US C A
7131 or any successor agency assigned responsibnhity for the
long-term disposat of high-level radicactive waste [1987 ¢ 514
§3]

Sec 4 There 1s created an Oregon Hanford Waste
Board which shall consist of the following members

(1) The Director of the Oregon Department of Energy or
designee,

(2} The Water Resources Director or designee

(3) The Director of the Department of Environmental
Quality or designee,

(4) The Assistant Director for Health or designee,
(5) The State Geologist or designee

(6) A representative of the Puhlie Utiits Commission
who has expertise in motor carriers,

(7) A representative of the Governor,
(8) One member representing the Confederated I'nibes of
the Umatilla Inchan Resenation

{9) One member of the public appownted by the Gover-
not subject to confirmation by the Senate in the manner
prosided in ORS 171 562 and 171 565, whu shall serve as
chairperson,

{10) Twn members of the public udvisory committee
created under section 9 of thin Act selected by the public
advisory commuttee, and

(11) Three members of the Senate, apponted by the
President of the Senate and three members of the House of
Representatives, appointed by the Speaker of tbe House of
Representatives who shall ser e as advisory members without
vote [1987 ¢ 514 §4]

Sec 5 (1) Each member of the Oregon Hanford W aste
Board shul! serve at the pleasure of the appownting autheriy
For purposes of this subsection, for those members of the
board selected by the public advisory committee, the appomt
ing authority shall be the pubhe adwisory commttee

(2) Each public member of the board shall receive com-
pensatien and expenses as provided i OHS 292 495 Fach
legistative member shall receive compensation and expenses
as provided in ORS 171 072

(1} The board shall be under the supervision of the
chairperson [1987 ¢ 514 §5]

Sec 6 The Oregnn Hanford Waste Board

(1) Shall serve as the focal pownt for all policy discussions
within the state government concerning the disposal of high-
level radioactive waste in the northwest regron

{2} Shall recommend a state poliey to the Governor and
to the Legislative Assembly

(N After consultation with the Governor, may make
policy recommendations on other 1ssues related to the United
States Hanford Reserv ation at Richland, W ashington, includ-
ng but not hoted to defense wastes, disposal and treatment
of chermical waste and plutonium production [1987 ¢ 511 §6]

Sec 7 In carrying out 1ts purpose as set forth
sectton 6 of this Act, the Oregon Hanford Waste Board shall

(1) Serve as the mmtial agency 1n this state ta be con-
tacted hy the United States Department of Energy or any
other federal agency on any matter related 1o the long-term
disposal of high-level radioactive waste

(2) Serve as the :imtial agency m this state to receive any
report study, document, miormation or natafication of pro-
posed plans from the Federal Government an any matter
related to the long-term disposal of high-leve! radactinve
waste Notification of proposed plans includes notification of
proposals to conduct field work, nnsite evaluation or onsite
testing

(3) Disserunate or arrange with the United States
Department of Energy or other federal agency to disseminate
the information recersed under subsection (2) of this section
to appropriate state agencies, loeal governments, regional
planning commissions, American Indian tribal governing
bodies, the general public and interested citizen groups who
hat ¢ requested 1n wniting 1o recewe this information

{4) Recommend Lo the Governor and Lepislative Assem-
bly apprupriate responses to contacts under subsection (1) of
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this section and information received under subsection (2) of
this section 1f a response 15 appropriate The board shall
consult with the appropnate state agency, local government,
regional planning commission, American Jndian tnbal gov-
erning body, the genernl public and interested citizen groups
n prepaning this response

(5} Promote and coordinate educational programs which
provide information on the nature of high-level radioactive
waste, the long-term disposal of this waste, the activities of
the hoard, the activities of the Umied States Department of
Energy and any other federal agency related to the long-term
disposal of gh-level radioactive waste and the opportunities
of the public to participate 1n procedures and decisions related
to this weste

(6) Review eny application to the United States Depart-
ment of Energy or other federal agency by a state agency, local
government or regional planning commssion for funds for
any program related to the long-term disposal of high-level
radioactive waste If the board finds that the application 18 not
consistent with the state’s policy related to such waste or that
the apphcation 15 not in the best interest of the state, the
board shall forward its findings to the Governor and the
appropniate legislative commuttee If the board finds that the
application of a state agency 15 not consistent with the state’s
policy related to long-term disposal of high-level radioactive
waste or that the apphcation of a state agency 15 not i the
best interest of the state, the findings forwarded to the
Governor and legislative commuttee shall include a recom-
mendation that the Governor act to stipulate conditions for
the acceptance of the funds which are necessary to safeguard
the interests of the state

{7) Momtor actwity in Congress and the Federal Gov-
ernment related to the long-term disposal of high-level radio-
active waste

{8) If appropnate, advise the Governor and the Legsla-
tive Assembly to request the Attorney General to intervene 1n
federal proceedings to protect the state's interests and present
the state’s point of view on matters related to the long-term
disposal of mgh-level radioactive waste [1987 ¢ 514 §7]

Sec 8 The chairperson of the Oregon Hanford Waste
Board shall

(1) Supervise the day-to-day functions of the board,

(2) Hire, assign, reassign and coordinate the admin-
1strative personnel of the board, prescribe their duties and fix
their compensation, subject to the State Personnel Relations
Law, and

{3) Reguest technical assistance from any other state
agency [1987 c 514 §8]

Sec 9 (1) There 1s created a pubhc advisory commut-
tee which shall consist of not less than 15 members to advise
the Oregon Hanford Waste Board on the development and
admimistration of the policies and practices of the board
Members shall be appointed by the Governor and shall serve s
term of two years

(2) Advisory committee members shall be selected from
all areas of the state and shall inctude a broad range of citizens,
representatives of local governments and representatives of
other interests as the Governor determines will best further
the purposes of this Act

{3) Members of the advisory committee shall receive no
compensation for their services Members of the advisory
committee other than members employed mn full-time pubhc
service shall be reimbursed for their actual and necessary
expenses incurred in the performance of their duties Such
resmbursements shall be subject to the provisions of ORS
2992 210 to 292 288 Members of the advisory comm:tiee who
are employed 1n full-time public service may be reimbursed for
their actual and necessary expenses incurred 1n the perform-
ance of their duties by their employing agency

(4) The advisory commttee shall meet at least once
every three months [1987 ¢ 514 §9]

Sec 10 (1) If the United States Department of Energy
selects Hanford, Washington, as the site for the construction
of a repository for the long-term disposal of high-level radioac-
tive waste, the Oregon Hanford Waste Board shall review the
gelected site and the site plan prepared by the United States
Department of Energy In conducting its review the board
shall

(a) Include a fult scientafic review of the adequacy of the
selected site and of the site plan,

(b} Use recogmzed experts,
{¢) Conduct one or more public hearings on the site plan,

{d) Make available to the public arguments and evidence
for and aganst the site plan, and

(e) Solicit comments from appropriate state agencies,
local governments, regional planning commissions, American
Indian tribal governing bodies, the general pubhic and wnter-
ested citizen groups on the adequacy of the Hanford site and
the site plan

(2) After completing the review. under subsection (1) of
this section, the board shall submit a recommendation to the
Speaker of the House of Representatives, the President of the
Senate and the Governor on whether the state should accept
the Hanford site [1987 ¢ 514 §10]

See 11. (1) Inaddition to any other duty prescribed by
law and subject to the policy direction of the board, a lead
agency designated by the Governor shall negotiate written
agreements and modifications to those agreements, with the
United States Department of Energy or any other federal
agency ot state on any matter related to the long-term disposal
of high-level radioactive waste

(2) Any agreement or modification to an agreement
negotiated by the agency designated by the Governor under
subsection (1) of this section shall be consistent with the
policy expreased by the Governor and the Legislative Assem-
bly as developed by the Oregon Hanford Waste Board

{3) The Oregon Hanford Waste Board shall make recom-
mendations to the agency designated by the Governor under
gubsection (1) of this section concermng the terms of agree-
ments or modificatione to agreements negotiated under sub-
section (1) of this section [1987 ¢ 514 §11]

Sec 12 The Oregon Hanford Waste Board sball imple-
ment agreements, modifications end technical revisions
approved by the agency designated by the Governor under
section 11 of this Act In implementing these agreements,
modifications and revisions, the board may solicit the views of
any appropnate state agency, local government, regional plan-
ning commssion, American Indian tribal goverming body, the
general public and 1nterested citizen groups [1987 ¢ 514 §12)
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Sec 13 The Oregon Harford Waste Board may accept
moneys from the United Siaies Department of Energy other
federal agencies, the State of Washington and from gifts and
grants recewved from anv other person Such moneys are
continuously appropriated to the board for the purpose of
carrying out the provisions of this Act The board shall
establish by rule a method for disbursing such funds as
necessary to carry out the provisions of sections 1 to 16 of this
Aci, ancluding but not himited to awarding contracts for
studies pertaining to the long-term disposal of radicactive
waste Any disbursement of funds by the board or the lead
agency shall be consistent with the policy estabhshed by the
board under section 6 of this Act [1987 ¢ 514 §13)

Sec 14 In addition to the pubhc advisory commitiee
established under section 9 of this Act, the Oregon Hanford
Waste Board may estabhsh any advisory and technical com-
mitiee 1t considers necessary Members of any advisory or
technical commnittee established under this section may
receive rermbursement for travel expenses wncurred 1n the
performance of their duties in accordance with ORS 292 495
[1987 ¢ 514 §14]

Sec 15 All departments agencies and officers of this
state and its pohitical subdivisions shall cooperate with the
Oregon Hanford Waste Board 1n carrying out any of 1s
activities under sections 1 to 16 of this Act and, at the request
of the chairperson, provide technical assistance to the board
[1987 ¢ 514 §15]

Sec 16 In accordance with the apphcable provisions
of ORS 183 310 to 183 550, the Oregon Hanford Waste Board
shall adopt rules and standards to carry out the requirements
of sections 1 Lo 16 of this Act [1987 ¢ 514 §16]

FEDERAL SITE SELECTION

Note Sectwons ! and 2, chapter 13 Oregon Laws 1987
provide

Sec 1. The Legislatne Assembly and the people of the
State of Oregon find that

(1} In arder to solve the problem of hugh-leve! radicactive
waste disposal, Congress estubhished a process for selecting
two sites for the safe, permanent and regionally equitable
disposal of such waste

(2) The process of selecting three sites as final candi-
dates including the Hanford reservation in the State of
Washington, for a first high-level nuclear waste repository by
the Umited States Department of Energy violated the intent
and the mandate of Congress

(3) The United States Department of Energy has pre-
maturely deferred consideration of numerous potential sites
and disposal media that its own research indicates are more
appropriate, safer and less expensive

(4) Placement of a repository at Hanford without
methodical and independently ver:fied scientific evaluation
threatens the health and safety of the people and the environ-
ment of this state

(3) The selection process 15 flawed and not credible
because 1t did not include independent experts in the selection
of the sites and 1n the review of the selected sites, as recom-
mended by the National Academy of Sciences

(6) By postponing indefinately all site specific work for
an eastern reposilory, the United States Department of
Energy has not complied with the intent of Congress
expressed 1n the Nuclear Waste Policy Act, Public Law
97-425, and the fundamental compronmnse which enabled its
enactment {1987 ¢ 13 §1]

Sec 2 In order to achieve complete comphance with
federal law and protect the health, safety and welfare of the
people of the State of Oregan, the Legislative Assembly other
state-wide officials and state sgencies shall use all legal means
necessary 1o

(1} Suspend the preliminary site selection process for a
high-level nuclear waste repository, including the process of
site characterization, until there 1s comphance with the intent
of the Nuclear Waste Policy Act,

{2) Reverse the Secretary of Energy’s decision to
postpone indefintely all site specific work on locating and
developing an eastern repository for high-level nuclear waste,

(3) Insist that the United States Department of Energy’s
site selection process, when resumed, considers all acceptable
gealogic media and results in safe, scientifically justified and
regionally ond geographically equitable high-level nuclear
waste disposal,

{4) Demand that federal budget actions fully and com-
pletely follow the intent of the Nuclear Waste Policy Act,

(5) Continue to pursue alhances with other states and
interested parties, particularly with Pacific Northwest Gover-
nors, legislatures and other parties, affected by the site selec-
tion process and transportation of high-level nuclear waste
and

(6) Assure that Oregon, because of its close geographic
and geologic proximity to the proposed Hanford site be
accorded the same status under federal law as a state 1 which
a high-level nuclear repository 15 proposed o be located {1987
¢ 13 §2]

CIVIL PENALTIES

466.880 Civil penalties generally. {1) In
addition to any other penalty provided by law,
any person who violates ORS 466 005 to 466 3385
and 466 890, a hicense condition or any commis-
ston rule or order pertaining to the generation,
treatment, storage, disposal or transportation by
air or water of hazardous waste, as defined by
ORS 466 005, shall incur a civil penalty not to
exceed $10,000 for each day of the violation

(2) The civil penalty authonzed by subsec-
tion (1) of this section shall be estabhshed,
imposed, collected and appealed 1n the same
manner as civil penalties are established, imposed
and collected under ORS 448 305, 454 010 to
454 040, 454 205 to 454 255, 454 405, 454 435,
454 505 to 454 535, 454 605 to 454 745 and ORS
chapter 468

(3) In addition to any other penalty provided
by law, any person who violates a provision of
ORS 466 605 to 466 680, or any rule or order
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entered or adopted under ORS 466 605 to
466 680, may incur a civil penalty not to exceed
$10,000 Each day of violaiion shall be considered
a separate offense

(4) The civil penalty authorized by subsec-
tion (3) of this section shall be estabhished,
mmposed, collected and appealed in the same
manner as civil penalties are established,
imposed, collected and appealed under ORS
468 090 to 468 130, except that a penalty col-
lected under this section shall be deposited to the
fund established in ORS 466 670 {Formerly 459 995
(3) and (1) enacted by 1985 ¢ 733 §17, 1987 c 266 §1]

466.890 Civil penalties for damage to
wildlife resulting from contamination of
food or water supply. (1) Any person who has
care, custody or control of a hazardous waste or a
substance which would be a hazardous waste
except for the fact that 1t 15 not discarded, useless
or unwanted shall incur a civil penalty according
to the schedule set forth 1n subsection {2) of this
section for the destruction, due to contamination
of food or water supply by such waste or sub-
stance, of any of the wildlife referred to in subsec-
tion (2) of this section that are the property of the
state

(2) The penalties referred to in subsection (1}
of this section shall be as follows

{(a) Each game mammal other than mountain
sheep, mountain goat, elk or silver gray squirrel,
$400

{b) Each mountain sheep or mountain goat,
$3,500

(c) Each elk, $750
(d) Each silver gray squirrel, $10

(e) Each game bird other than wild turkey,
$10

{f) Each wald turkey, $50

{(¢g) Each game fish other than salmon or
steelhead trout, $5

(h) Each salmon or steelhead trout, $125

(1) Each fur-bearing mammal other than bob-
cat or fisher, $50

(3) Each bobcat or fisher, 3350

(k) Each specimen of any wildhfe species
whose survival 1s specified by the wildlife laws or
the laws of the United States as threatened or
endangered, $500

(L) Each specimen of any wildhfe species
otherwise protected by the wildhife laws or the
laws of the Umted States, but not otherwise
referred to 1n this subsection, $25

(3) The cvil penalty imposed under this
section shall be in addition to other penalties
prescribed by law [1985 ¢ 685 §2]

466.895 Civil penalties for violations
of underground storage tank regulations.
(1) Any person who violates any provision of
ORS 466 705 to 466 835 and 466 895, a rule
adopted under ORS 466 705 to 466 835 and
466 895 or the terms or conditions of any order or
permit 1ssued by the department under ORS
466.705 to 466 835 and 466 895 shall be subject to
a c1vil penalty not to exceed $10,000 per violation
per day of violation

(2) Each wviolation may be a separate and
distinct offense and mn the case of a continuing
violation, each day’s continuance thereof may be
deemed a separate and chstinct offense

(3) The department may levy a civil penalty
up to $100 for each day a fee due and owing under
ORS 466 785 and 466 795 1s unpaid A penalty
collected under this subsection shall be placed 1n
the State Treasury to the credit of an account of
the department

(4) The civil penalties authorized under this
section shall be estabhished, imposed, collected
and appealed 1n the same manner as civil penal-
ties are established, imposed, collected and
appealed under ORS 468090 to 468 125 and
468 135 except that a penalty collected under this
section shall be deposited to the fund establhished
in ORS 466 790 [1987 ¢ 539 §39)

466.900 Civil penalties for violation of
removal or remedial actions. (1) In addition
to any other penalty provided by law, any person
who violates a provision of ORS 466 540 to
466 590, or any rule or order entered or adopted
under ORS 466 540 to 466 590, shall incur a civil
penalty not to exceed $10,000 a day for each day
that such violation occurs or that failure to com-
ply continues

(2) The civil penalty authorized by subsec-
tion (1) of this section shall be established,
mmposed, collected and appealed n the same
manner as civil penalties are established,
imposed, collected and appealed under ORS
468090 to 468 125, except that a penalty col-
lected under this section shall be deposited 1n the
Hazardous Substance Remedial Action Fund
established under ORS 466 590, 1f the penaliy
pertains to a release at any facihty [1987 ¢ 735 §23]

CRIMINAL PENALTIES

466.995 Criminal penalties (1) Penal-
ties provided 1n this section are in addition to and
not 1n lieu of any other remedy specified in ORS
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459 005 to 459 105, 459 205 to 459 245, 459 255 to
459 285, 466 005 to 466 385 or 466 890

(2) Violation of ORS 466.005 to 466.385 or
466 890 or of any rule or order entered or adopted
under those sections 1s punishable, upon convic-
tion, by a fine of not more than $10,000 or by
imprisonment 1 the county jail for not more
than one year, or by both Each day of violation
shall be deemed a separate offense

(3) Violation of a provision of ORS 466 605
to 466 680 or of any rule or order entered or
adopted under ORS 466 605 to 466 680 1s
punishable, upon conviction, by a fine of not
more than $10,000 or by imprisonment in the
county jail for not more than one vear or both
Each day of violation shall be considered a sepa-
rate offense

(4) Any person who knowmngly or nten-
tionally violates any provision of ORS 466 705 to

466 835 and 466 895 or the rules adopted under
ORS 466 705 to 466 835 and 466 895 shall be
subject to a criminal penalty not to exceed
$10,000 or ympnisonment for not more than one
year or both Each day of violation shall be
deemed a separate offense

(6)(a) Any person who knowingly or wilfully
violates any provision of ORS 466 540 to 466 590
or any rule or order adopted or 1ssued under QRS
466 540 to 466 590 shall, upon conviction, be
subject to a criminal penalty not to exceed
$10,000 or imprisonment for not more than one
year, or hoth

(b} Each day of viclation shall be deemed a
separate offense [Formerly 459 992, (3) enacted by 1985
¢ 733 §18, 1987 ¢ 158 §93, subsection (4) enacted as 1987 ¢ 539
§38, subsection (5) enacted as 1987 ¢ 735 §24]
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