136 205
436 215
436 225
436 235
436 245

436 255
4316 265

4396 275
436 285

Chapter 436

1987 REPLACEMENT PART

Sterilization
Definitions 436 295
Legislative finding 436 306
Obtayning 1nformed consent 436 315
Petition to determine ability to give
informed consent 438 325
Petition content
436 335

Court hearing on petition, notice

Appointment of counsel, payment of
expenses
Admiassible evidence, subpenas

Presence of respondent, waiver, medica-
tion

Court determination of ability to consent
Evidence on best interests of respondent

Appointment of appeal counsel, payment of
expenses

Effect on surgical procedures

Report on disposition, bienmal review,
report to Legislatiy e Assembly

CROSS REFERENCES

Juveniles, medical treatment by order of court 419 511

399



PUBLIC HEALTH AND SAFETY

400



STERILIZATION

4386.226

436 010 [Amended by 1967 ¢ 441 §1, repealed by 1983
c 46 §2]

436 020 [Amended by 1955 ¢ 556 §1, 1955 ¢ 660 §20,
1967 ¢ 441 §4, 1969 ¢ 314 §43, 1971 ¢ 650 §16, repealed by 1933
¢ 460 §2]

438 025 [1967 ¢ 441 §3{1), repealed by 1983 ¢ 460 §2]

438 030 [Amended by 1955 ¢ 631 §11, 1955 c 660 §30,
1961 ¢ 173 §1 repealed by 1985 ¢ 264 §12]

436 035 [1967 ¢ 441 §3(2}, repenled by 1983 ¢ 460 §2

436 040 [Repealed by 1965 ¢ 264 §1 (436 041 enacted
m hen of 436 040] |

436 041 [1965 c 264 §2 (enacted m leu of 436 040},
1967 ¢ 441 §5, 1971 ¢ 734 §50, repealed by 1983 ¢ 480 §2]

436 0590 [Amended by 1961 ¢ 173 §2. 1965 ¢ 264 §3,
part renumkbered 436055, 1967 ¢ 441 36, repealed by 1983
c 460 §2]

438 055 [Formetly part of 436 030 repealed by 1967
¢ 441 §7 (436 056 enacted 1n lreu of 436 055)]

436 056 [1967 c 441 §8 (enacted 10 heu of 436 035).
vepealed by 1983 ¢ 460 §2]

436 060 |Repealed by 1965 c 264 §4 (436 061 enacted
1 hew of 436 060)]

436 061 [1965 c 264 §5 {enacted n leu of 436 0B0Y,
1067 ¢ 441 §9, repealed by 1983 ¢ 460 §2]

436 070 [Amended by 1965 ¢ 264 §6 1967 ¢ 441 £10,
repealed by 1983 c 460 §2]

436 080 [Repealed by 1983 ¢ 460 §2]

436 090 [Amended by 1965 c 264 §7, 1967 c 441 §11,
1973 ¢ 823 4138, repealed by 1983 ¢ 460 §2

436 100 [Amended by 1965 ¢ 264 §8. 1967 ¢ 441 §12,
1963 ¢ 391 §12, 1973 ¢ 823 §133, 1973 ¢ 829 §bl repealed by
1983 ¢ 480 §2]

436 110 [Amended by 1965 ¢ 264 §9, 1967 c 441 §13,
1971 ¢ 734 §51, repealed by 1983 ¢ 480 §2]

436 115 [1971 c 734 §54, repealed by 1983 ¢ 460 §2]

436 120 [Amended by 1865 ¢ 264 §10, 1967 ¢ 441 §14
repealed by 1971 ¢ 734 §21]

436 125 [1971 ¢ 744 §54, repealed by 1953 ¢ 460 2

436 130 [Amended by 1965 ¢ 264 311, repealed by
1971 ¢ 734 §21]

436 140 [Repealed by 1983 ¢ 480 §2]

436 150 |Amended by 1973 c 829 §52, repealed by
1983 ¢ 460 §2]

436.205 Definttions. As used mn this
chapter unless the context requires otherwise

(1) “Best interest” means that

{a) The individual 15 physically capahle of
procreating,

(b} The mdividual 15 hikely to engage in
sexual activity at the present or 1n the near future
under circumstances hikely to result in pregnancy,

(c) All less drastic alternative contraceptive
methods, mcluding supervison, education and
training, have proved unworkahle or inapplicable,
or are medically counter-indicated,

{d) The proposed method of sterthzation con-
forms with standard medical practice, is the least
intrusive method available and appropriate, and
can he carned out without unreasonable risk to
the life and health of the individual, and

{e) The nature and extent of the indrvidual’s
disability, as determined by empairical evidence
and not solely on the basis of standardized tests,
renders the inchvidual permanently incapable of
carmg for and rasing a child, even with reason-
able assistance

(2} “Informed consent” means consent given
by an mdwwvidual 15 years of age or older for
sterihization that 1s

{a) Based upon a full understanding of the
nature and consequences of sterthzation pursuant
to mformation requirements set forth in ORS
436 225 (1),

(b) Gaven by an individual competent to
make such a decision, and

{c) Wholly voluntary and free from coercion,
express or imphied

{3) “Respondent” 1s the individual tor whom
sterihization 18 sought and 1s the subject of a
petition pursuant to this chapter

(4} “Sterihzation” means any medical pro-
cadure, treatment or operation for the purpose of
rendering an mndividual permanently incapable of
procreating (1983 ¢ 460 §3]

436 2156 Legislative finding The Legis-
lative Assembly finds and declares that sterihza-
tion procedures are highly mtrusive, generally
irreversible and represent potentially permanent
and highly significant consequences for ndi-
viduals incapable of giving mformed consent The
Legslative Assemnbly recogrizes that certain legal
safeguards are required to prevent indiscriminate
and unnecessary sterilization of such individuals,
and to assure equal access to desired medical
procedures for these Oregon cit1zens [1883 ¢ 460 §4]

436.225 Obtaining informed consent.
(1) In obtainmg infermed consent for sterihiza-
tion a physician must offer to answer any ques-
tions the individual to be stenhized may have
concerning the proposed procedure, and must
provide orally all of the following information or
adwvice to the mdividual to be sterihized

{a) Advice that the individual 1s free to with-
hold or withdraw consent to the procedure at any
trme befare the sterihzation without affecting the
right to future care or treatment,
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(b} A description of available alternative
methods of family planning and barth control,

{c} Advice that the sterihzation procedure 1s
constdered to be wrreversibie,

(d) A thorough explanation of the specific
sterilization procedure to be performed,

(e} A full description of the discomforts and
risks that may accompany or follow the perform-
ing of the procedure, including an explanation of
the type and possible effects of any anesthetic to
be used, and

(f) A {ull description of the benefits or advan-
tages that may be expected as a result of the
sterthzation

(2) A natural parent, or a legal guardian or
conservator of a mnor child or incapacitated
person appointed under ORS chapter 126, may
not give substitute consent for sterilization

{3) Whenever any physician has reason to
beheve an individual 15 years of age or older 1s
unable to give informed consent, no sterihization
shall be performed until 1t 15 determined by a
cireuit court that the individual involved 1s able
to and has given informed consent Whenever the
court determines, under the provisions of this
chapter, that a person lacks the abiity to give
informed consent, the court shall permit sterliza-
tion only if the person 1s 18 years of age or older
and only upon showing that such operation,
treatment or procedure 1s 1n the best interest of
the individual

(4) Informed consent may not be obtained
while the individual to be sterihized 15

(a} In labor or childbarth,

(b) Seeking to obtain or obtamning an abor-
tion, or

(¢} Under the influence of alcohol or other
substances that affect the individual’s state of
awareness [1983 ¢ 460 §3]

436.235 Petition to determine ability to
give informed consent. A petition for a deter-
mnation of a person's ability to give mformed
consent to a sterilization procedure may be filed
by the person seeking sterihzation, the attending
physician of the person seeking sterilization, or
by an interested person concerned with the
respondent’s health and well-being Such a pet1-
tion shall be filed in the circuit court in the
county in which the respondent resides or has
domicile [1983 ¢ 460 §6]

436.245 Petition content. The petition
for determination of ability to give informed
consent for sterilization shall he executed under
cath and shall set forth

(1) The name, age and residence of the
respondent

(2) The names and residences of any parents,
spouse, legal guardian or conservator of the
respondent

(3) A statement of the facts descnibing the
respondent’s alleged mabihty to give informed
cansent for sterihization

{4) A statement of facts indicating the hke-
lthood or unlikelithood that the respondent wall
have the ability to make an informed decision
about sterilization 1n the foreseeable future

(5) A statement of the reasons for which
stenhzation 1s sought

(6) The name, position and statement of
iterest of the person mnitiating the petition or
any person assisting the respondent with a self-
mitiated petition [1983 ¢ 460 §7)

436.2566 Court hearing on petition;
notice. (1) Upon such a petition for determina-
tion of ability to give informed consent, the court
shall assign a time, not later than 30 days there-
after, and & place for hearing the petition

(2) The court may, at its discretion, hold a
hearing on the petition at a place other than the
court room 1f 1t would facilitate the presence of
the respondent The court shall cause a copy of
the petition and notice of the hearing to be served
on the respondent and the respondent’s parent,
legal guarchan or conservator, if any, at least 14
days prior to the hearing date Notice 1s also
required to the following

(a) The spouse of the respondent, if any,

(b) The sibling of the respondent if there are
no hving parents,

(c) The officially designated State Office of
Protection and Advocacy under 40 US C 6012,
and

(d) Such other persons as the court may
determine have an interest in the respondent

(3) If the parent or legal guardian of the
respondent 1s not a resident of this state, notice
may be served by registered mail If the residence
of the respondent’s parent or legal guardian 1s
unknown, an affidavit so stating shall be filed 1n
heu of service [1983 ¢ 460 §8]

436.265 Appointment of counsel; pay-
ment of expenses. (1) If the respondent
requests counsel but 15 without sufficient finan-
c1al means to employ suitable counsel possessing
skills and experience commensurate with the
nature of the petition and the complexity of the
case, the court shall appoint suitable counsel to
represent the respondent
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{2) If the respondent 1s not represented by
counsel and appears to be unable to request
counsel, the court shall appoint sumtable counsel
to represent the respondent

(3) Counsel appointed by the court shall be
paid compensation determined, as provided 1n
ORS 135055, by the court Where the court
appoints counsel and the respondent 1s without
suffictent financial means to employ counsel, the
compensation for counsel and reasonable
expenses of investigation, preparation and pre-
sentation paid or incurred shall be allowed and
paid as provided in ORS 135 055 (1983 ¢ 460 §9]

436.275 Admissible evidence; sub-
penas. (1) At any hearing upon such petition,
the court shall receive evidence concerning the
respondent’s allity to give informed consent
Such evidence shall include, but shall not be
limited to. reports from an interdisciphinary team
of at least three professionals who have expern-
ence working with disabilities similar to those
affecting the respondent The reports shall con-
tain specific information regarding the
respondent’s ability to give informed consent and
shall indicate the specific aspects, if any, of
informed consent which the respondent lacks
Each professional shall state the reason for the
professional’s opinion

(2) The respondent or the respondent’s coun-
sel shall have the nght to present evidence and to
cross-examine witnesses who testify at the hear-
ng

(3) Witnesses or other persons necessary for
the conduct of the hearing may be subpenaed
The person fihng the petition or the respondent
may have compulsory attendance of witnesses on
behalf of the requesting party in the same manner
as provided 1 ORS 136 567 to 136 603 The form
of the subpena shall be substantially as provided
i ORS 136 575 (4) or (6), but shall describe the
action as a “probate sterihzation proceeding” and
the appearance as on behalf of “the petitioner,” or
“the respondent " [1983 ¢ 460 §10}

436.285 Presence of respondent;
waiver; medication. The respondent shall be
present at any hearing regarding respondent’s
ability to gwve informed consent to sterihization,
unless that right 1s waived by the person, person-
ally or through the respondent’s attorney The
court shall approve of a waiver only if the pres-
ence of the respondent grossly interrupts the
proceeding or such presence 1s medically counter-
indicated The court shall inquire at the time of
the hearing as to the types and effects of any
medication being administered to or taken by the
respondent (1983 ¢ 460 §11]

436 295 Court determination of ability
to consent. (1) If the court does not determine
by clear and convincing evidence that the
respondent lacks the ability to give informed
consent for sterilization

(a) If the respondent does consent to ster-
1lization, the court shall 1ssue an order so stating
and permitting the sterihzation to be performed
Prior to the performance of the sterilization, the
physician and hospital involved shall obtan the
written consent of the person for sterihization

(b) If the respondent refuses to consent to
sterilization, the court shall 1ssue an order so
stating and forbidding sterihization of the
respondent, unless the respondent later makes a
different choice and only after a rehearing under
this section

(2) If the court determines by clear and
convincing evidence that the respondent 1s not
able to give informed consent for sterilization, the
court shall retain 1ts jurisdiction and continue the
hearing to determine whether sterilization 1s 1n
the best interests of the respondent [1983 ¢ 460 §12]

436.305 Evidence on best interests of
respondent. (1) In determining whether ster-
1ization 18 1n the best interest of the respondent,
the court shall hear evidence including, but not
limited to, medical, psychological and social evi-
dence as to whether such stenlization 1s 1n the
best interest of the individual as defined in ORS
436 205 (1)

(2) The respondent or counsel shall have the
right to present evidence and to cross-examine
witnesses who testify at the hearing Witnesses or
other persons necessary for the conduct of the
hearing may be subpenaed

(3) The court shall give its consent to ster-
thzation only if 1t finds by clear and convincing
evidence that sterilization 15 1n the best interest
of the respondent The court shall furmsh find-
ings to suppert 1ts conclusion [1983 ¢ 460 §13]

436.315 Appointment of appeal coun-
sel; payment of expenses, If the respondent 1s
shown to be without sufficient financial means to
employ suitable counsel possessing skills and
experience commensurate with the nature and
complexity of the case to represent the person in
an appeal, the court, upon the request of the
person or upon its own motion, shall appont
suitable counsel to represent the respondent
Counsel appointed by the court shall be pad
compensation determined, as provided in ORS
138 500, by the Court of Appeals Compensation
for counsel and costs and expenses necessary
shall be allowed and paid as provided in ORS
138 500 1983 c 460 §16, 1985 ¢ 502 §27]
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436 325 Effect on surgical procedures.
Nothing mn this chapter hmits surgical procedures
which are medically indicated and which may
result 1n sterihization However, a hysterectomy
shall not be performed solely for the purpose of
sterihzation or for the purpose of hygiene and
sanitary care of a fernale’s menses {1983 ¢ 460 §14]

436.335 Report on disposition; biennial
review; report to Legislative Assembly. (1)
The disposition of all cases under this chapter
shall be reported to the State Court Admn-
istrator The State Court Administrator shall

forward any reported information to the officially
designated State Office of Protection and
Advocacy under 42 U S C 6012

(2) The officially designated State Office of
Protection and Advoeacy under 42 US C 6012
shall review bienmally all cases pertaiming to
sterilization under this chapter and shall report
to the Legislative Assembly 1ts assessment of the
need for any changes 1n the procedures or stan-
dards set forth in this chapter [1984 460 §15 1985
¢ d09 §1 1987 ¢ 158 §83]
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