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ACQUISITION OF PROJECT BY STATE OR
MUNICIPALITY
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543 620 Property acquired by state, disposal
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Energy Facility Siting Council, standards for hydroelectric
projects, 469 450
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543 050
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543 110
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543.230
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543.656

Appropriating water for hydroelectric purposes, 537 282 to
537 299
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543.017

GENERAL PROVISIONS
543.010 Definitions for ORS 543.010
t0 543.620. Asused in ORS 543 010 to 543 620

(1) “Actual ongnal cost” mcludes the sum
paud to the state at the time the application was
made for a prehminary permit, the sum pad or
secured to be pard to the state by the applicant for
license at the time such application was made,
such sums as may be paid to the United States or
any department thereof, and such sums as shall
have been reasonably and prudently expended 1n
preliminary 1nvestigations, explorations and
organization expenses, as determined by the
Water Resources Commission

(2) “Project” means a complete unit,
mprovement or development It includes, among
other things, power houses, water wheels, con-
duits or pipes, dams and appurtenant works and
structures, storage, diverting or forebay reser-
voirs connected therewith, and primary lines
transmitting power to the point of junction with a
distributing system, or with any interconnected
primary system, miscellaneous works and struc-
tures used 1n connection with the unit or any part
thereof, rights of way, lands, flowage rights and
all other properties, nights and structures neces-
sary or appropriate mn the use, operation and
maintenance of any such umt

(3} “Net investment” 1s the actual legitimate
cost of a project constructed or acquired under a
license as determined by the Water Resources
Commuission and according to the classification
of accounts established by the commussion, plus
similar cost of permanent additions thereto and
betterments thereof, minus the sum of the follow-
ing items, if any, earned and accumulated during
the period of the hicense from earnings in excess
of a fair return on the net investment:

{a) Current credit balance to amortization
account

(b) Current credit balance to depreciation
account

(c) Earnings expended for permanent addi-
tions or betterments

{d) Surplus not appropriated to one of the
accounts specified in paragraphs (a), (b) and (c)
of this subsection [Amended by 1985 ¢ 673 §138]

543.015 Policy. The Legislative Assembly
declares that i1t 13 the policy of the State of
Oregon

(1) To protect the natural resources of this
state from possible adverse impacts caused by the
use of the waters of this state for the development
of hydroelectric power,

(2) To permit siting of hydroelectric projects
subject to strict standards established to protect
the natural resources of Oregon

(3) To require the Water Resources Commis-
sion, the Energy Facility Siting Council, the
Department of Environmental Quality and other
affected state agencies to participate to the fullest
extent in any local, state or federal proceedings
related to hydroelectric power development 1n
order to protect the natural resources of Oregon.
[1985 c 569 §2]

543.017 Minimum standards for
development of hydroelectric power; rules.
(1) In order to carry out the pohcy set forth in
ORS 543 015, the following mmmum standards
shall apply to any action of the Water Resources
Commission relating to the development of
hydroelectric power 1n Oregon

(a) The anadromous salmon and steelhead
resources of Oregon shall be preserved The com-
mission shall not approve activity that may result
1in mortalty or injury to anadromous salmon and
steelhead resources or loss of natural habitat of
any anadromous salmon and steelhead resources
except when an applicant proposes to modify an
existing facihity or project i such a manner that
can be shown to restore, enhance or improve
anadromous fish populations within that river
system

(b) Any activity related to hydroelectric
development shall be consistent with the prowvi-
sions of the Columbia River Basmn Fish and
Wildlife Program providing for the protection,
mitigation and enhancement of the fish and wild-
hife resources of the region as adopted by the
Pacific Northwest Electric Power and Conserva-
tion Planming Council pursuant to Pubhc Law
96-501

(c) Except as provided 1n thus paragraph, no
activity may be approved that results in a net loss
of wild game fish or recreational opportunities If
a proposed activity may result 1n a net loss of any
of the above resources, the commission may allow
mitigation 1f the commssion finds the proposed
mitigation 1n the project vicinity 1s acceptable.
Proposed mitigation which may result 1n a wild
game fish population or the fishery the wild game
fish population provides, being converted to a
hatchery dependent resource 13 not acceptable
mitigation. A water dependent recreational
opportunity must be mitigated by another water
dependent recreational opportumity. Mitigation
of water dependent recreational opportunities
which, 1n the judgment of the commission, are of
state-wide sigmificance with a recreational oppor-
tumty that 1s reachly available on other waters of
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this state 15 not acceptable mrtigation In decid-
g whether mitigation 1s acceptable, the com-
mission shall consult with other local, state and
federal agencies

(d) Other natural resources in the project
vicmty including water quality, wildhfe, scenic
and aesthetic values, historic, cultural and
archaeological sites, shall be maintained or
enhanced No activity may be approved which, in
the judgment of the commission after balancing
gains and losses to all affected natural resources,
may result in a net loss of natural resources In
determining whether the proposed activity may
result 1n a net loss of natural resources, the
commissionh may consider mitigation if the com-
rmssion determines the proposed mitigation m
the project vicimity 1s acceptable Mitigation may
mclude appropriate measures considered neces-
sary to meet the net loss standard In determining
whether mitigation 1s acceptable the commission
shall consult with approprate state, federal and
local agencies

(2) The commission shall adopt all necessary
rules to carry out the policy set forth in ORS
543 015 and to implement the mimmum stan-
dards set forth in subsection (1) of this section. In
the absence of implementing rules, any action of
the commission relating to hydroelectric develop-
ment shall comply with the standards as set forth
in this section In adopting rules under this
subsection, the commission shall consult with the
Energy Facility Siting Councal 1n order to coordi-
nate rules adopted under this section with rules
adopted by the Energy Facility Siting Council
under ORS 469.371 [1985 ¢ 569 §3]

543 020 [Repealed by 1961 ¢ 224 §20]
543 030 [Repealed by 1961 ¢ 224 §20)
543.040 [Repealed by 1961 ¢ 224 §20]

543.060 Powers of Water Resources
Commission as to permits, licenses,
investigations, reports, forms and
examination of records. The Water
Resources Commission may-

(1) Issue prehmnary permits, as provided in
ORS 543 210 to 543 250, to any person quahfied
to become & hicensee

(2) Issue licenses, as provided in ORS
543.260, to citizens of the United States, associa-
tions of citizens, or private corporations orga-
mzed under the laws of the United States or any
state of the United States, to appropnate, imti-
ate, perfect, acquire and hold the nght to the use
of waters within the state, including waters over
which the state has concurrent jurischction, and
to construct, operate and mamntain dams, reser-

voirs, power houses, conduits, transmission hnes,
and all other works and structures necessary or
convenent for the use of the waters 1n the genera-
tion and utilization of electricity

(3) Conduct investigations and collect infor-
mation the commission considers necessary or
useful for the purposes of ORS 543.010 to 543 620
and cooperate with the Federal Government and
adjotning states concerning all such matters, par-
ticularly with reference to waters forming the
boundary between this state and another state

(4) Prescribe the forms of all accounts,
records and memoranda to be kept by hcensees
under ORS 543 010 to 543.620, and make all rules
and regulations with respect thereto deemed nec-
essary or expedient The Water Resources Com-
mission shall employ and promulgate standard
regulations for accounting, determination of
depreciation, amortization, net investment, rate
of return and allocation of earnings, etc, and a
certified copy of such accounting data shall be
filed with the Water Resources Commission from
time to time, as may be required by the commis-
810N

(5) Examine at any time all accounts, books
of account and documents and data related to the
business of a hcensee under ORS 543 010 to
543 620; and require a licensee to submit, when-
ever required by the commission, reports and
statements under oath contaiming information as
to assets, labilities, capitahzation, gross receipts,
nterest and dividend requirements, interest due
and paud, amortization and other reserves, net
investment, cost of any project constructed,
maintained or operated, 1z whole or 1 part, cost
of mamtenance, operation, renewals, replace-
ments, cost of production, transmission, distribu-
tion and sale of electricity, and other data as the
CcOmMMmMISS1oN may require .

(6) Perform all acts, exercise all powers and
1ssue all orders which, in the judgment and discre-
tion of the commission, are necessary to effectu-
ate the purposes of ORS 543 010 to 543 620.
[Amended by 1955 ¢ 673 §3, 1955 ¢ 707 §39, 1961 ¢ 224 §13,
1985 ¢ 673 §140]

543.0656 Hearings and witnesses. (1)
The Water Resources Commission may hold
hearings and take testimony orally, by deposition
or 1n such other form as the commaission consid-
ers satisfactory, either within or without this
state The Water Resources Comnussion may
require, by subpena, the attendance of witnesses
and the production of documentary evidence.

(2) The commission may appoint any person
as hearing examiner to conduct and preside over
any hearing which the commission is required or
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543.165

permitted by law to hold A hearing examiner so
appomnted shall have the same powers with
respect to the conduct of the hearing as are
granted by law to the commission, including the
taking of testimony, the signing and 1ssuance of
subpenas and the admimstering of oaths and
affirmations to witnesses The hearing examiner
shall keep a record of the proceedings on the
hearing and shall transmit such record to the
comrmission The commission may take action
upon such record to the same extent as though
the hearing has been conducted and presided over
by the commission

(3) The commission may designate any per-
son to take the testimony, affidavit or deposition
of a withess The person so designated may
admimister an oath or affirmation to any such
witness and take the testimony thereof 1n accord-
ance with such rules as the commission may
prescribe

(4) Witnesses appearing before the comms-
s1on or any person designated by the commssion
to take testimony shall be paid the same fees and
mileage that are paid to witnesses summoned to
appear as such in the courts of this state [1955
c 673 §2, 1961 ¢ 224 §14, 1985 ¢ 673 §141]

543.060 Investigations; access to
project, maps, books and other project data.
The Water Resources Commission, the Water
Resources Director or any employe of the Water
Resources Department, at all reasonable times,
shall have free access to any project, addition or
betterment during or after construction or
acqusition, and to all maps, plans, profiles, est1-
mates, engineers’ reports, books, accounts,
records and other data relating to the project
{1985 ¢ 673 §142]

543 070 [Repealed by 1975 ¢ 581 §29]

APPROPRIATION OF WATER FOR
POWER; APPLICATION OF LAW

543.110 Appropriation and use of
water for power is governed by this
chapter. After February 26, 1931, no nght to
appropriate or to use the waters of the lakes,
rivers, streams or other bodies of water within
this state, mcluding water over which this state
has concurrent jurisdiction, in connection with
the development of any water power progect for
the generation of electricity, shall be nitiated,
perfected, acquired or held, except for and during
the periods or extensions thereof stated in ORS
543 010 to 543 620, and pursuant to the prowni-
s1ons thereof,

543.120 Water power projects to be in
conformity with this chapter. After Febru-

ary 26, 1931, no water power project involving the
use of the waters of lakes, rivers, streams or other
bodies of water within this state, including waters
over which this state has concurrent jurisdiction,
for the generation of electricity, shall be begun or
constructed except 1n conformity with the provi-
s1ons of ORS 543 010 to 543 620

543 130 [Repealed by 1961 ¢ 224 §20]

543 135 [1961 c 100 §82, 3, repealed by 1985 ¢ 673
§185]

543.140 Projects or developments
constructed by Federal Government
excepted from law. The provisions of ORS
543 010 to 543 620 shall not apply to any water
power project or development constructed by the
Umnited States

548,150 Municipal corporations and
utility districts; applieability of laws;
powers of commission respecting districts.

The provisions of ORS 543 010 to 543 620 shall
not apply to cities, towns or other municipal
corporations of this state, including utility das-
tricts organized under section 12, Article XI,
Oregon Constitution, and legislation enacted
thereunder, saving, however, to such cities, towns
and other municipal corporations the rights and
preferences specified m ORS 543 260, 543 270
and 543 610 The Water Resources Commuission
shall exercise the powers 1n relation to utility
districts as may be conferred upon the commis-
s1on by any legislation providing for the creation
of such utility districts [Amended by 1985 ¢ 673 §144]

543.160 Hydroelectric facility on
North Santiam River prohibited;
exception. (1) No person shall construct or
maintamn, and no officer or agency of the state
shall 1ssue any permit for the construction or
maintenance of any hydroelectric facility or
structure on the North Santiam River between
river mile 27 and Big Chff Dam

(2) Nothing in subsection (1) of this section
applies to any hydroelectric facility or structure
constructed on the North Santiam River prior to
October 15, 1983, to the historic uses of such a
hydroelectric facility or structure or to the repair
or reconstruction of such a hydroelectric facility
or structure at the present site {1983 c 418 §§1,2)

Note' 543 160 was enacted nto law by the Legislative
Assembly but was not added to or made a part of ORS chapter
543 or any series therein by legislative action See Preface to
Oregon Revised Statutes for further explanation

543.165 Hydroelectric facility on part
of Deschutes River prohibited. No person,
state agency, local government, district or munic-
1pal corporation shall construct, and no officer or
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agency of the state shall 1ssue any permit for the
construction of any hydroelectric facility or
structure on the Deschutes River between river
mile 172 below Lava Island Falls and river mile
227 below but not mncluding Wickiup Dam (1985
¢ 560 §1]

Noter 543 165 was enacted into law by the Legslative
Asserbly but was not added to or made a part of ORS chapter
543 or any series therein by legislative action See Preface to
Oregon Revised Statutes for further explanation

543.170 Hydroelectric facility on
Squaw Creek prohibited. No person, state
agency, local government, district or mumcipal
corporation shall construct or maimntain, and no
officer or agency of the state shall 1ssue any
permit for the construction or maintenance of
any hydroelectric facillity or structure on Squaw
Creek [1985 c 560 §2]

Note* 543 170 was enacted mto law by the Lemslative
Assembly but was not added to or made a part of ORS chapter
543 or any series therein by legislative action See Preface to
Oregon Revised Statutes for further explanation

543.175 Hydroelectric facility on
Deschutes River within City of Bend
prohibited; exception. (1) Except as provided
in subsection (2) of this section, no person, state
agency, local government, district or municipal
corporation shall construct or maintain, and no
officer or agency of the state shall 1ssue any
permit for the construction or maintenance of
any hydroelectric facility or structure on that
portion of the Upper Deschutes River situated
within the city lmits of the City of Bend except
for a faciity that meets all of the following
criteria

(a) The facility 1s located on an existing
irnigation diversion facility or structure con-
structed by persons.

{b} The operation of the facility would not
require any water m addition to water appropri-
ated for irngation purposes

{c) Operation of the facility would be hmited
to the period of time dunmng which water 18
diverted for irrigation purposes and the diversion
would not be extended for the purpose of hydro-
electric power generation

(2) Subsection (1) of this section shall not
apply to the construction and maintenance of or
the 13suance of a permt for a hydroelectric facil-
1ty or structure for which the hearing record 18
closed on or before the July 12, 1985, whether or
not the record 1s later reopened by or at the
direction of the Water Resources Comrmssion for
any reason

(3) As used 1n this section, “Upper Deschutes
River” means that portion of the maimnstem Des-

chutes River between the North Canal Dam at
approximately river mile 165 and the head waters
of the Deschutes River [1985 ¢ 560 §3]

Note 543 175 was enacted into law by the Legislative
Assembly but was not added to or made a part of ORS chapter
543 or any series theremn by legislative action See Preface to
Oregon Revised Statutes for further explanation

Note: Section 4, chapter 560, Oregon Laws 1985, pro-
vides

Sec 4 No person, state agency, local government,
distniet or mumcipal corporation shall construct or mantamn,
and no officer or agency of the state shall 1ssue any permut for
the construction or mamntenance of any hydroelectric facility
or structure on Tumale Creek before January 1, 1988

PRELIMINARY PERMITS; LICENSES

543.210 Preliminary permits;
application; contents; fee. (1) A preliminary
permit may be 1ssued by the Water Resources
Commission to any person possessing the qualifi-
cations of a licensee as specified in ORS 543 010
to 543 620.

(2) The apphcation for a prehminary permit
shall set forth.,

(a) The name and post-office address of the
applicant,

(b) The approximate stte of any proposed
dam or diversion;

(c) The amount of water 1n cubic feet per
second,

{d) The theoretical horsepower, and

(e) Any other data the commission may by
rule require

(3} Upon receipt of an apphication for a
preliminary permit the commaission shall indorse
on the apphcation the date of receipt, and keep a
record of the receipt of the application The date
so 1ndorsed shall determine the priority of the use
of water mmtiated under the provisions of ORS
543 010 to 543 620

(4) At the time of filing appheation for pre-
hminary permit the apphcant shall pay to the
state the mimmum sum of $50, and a further sum,
not exceeding $200, as shall be determined by the
commission, to cover costs of recording, publish-
g notices and making investigations necessary
to determine whether or not a preliminary permit
should be granted. If the commission grants a
prelhminary permat the applicant shall pay to the
state, at the time the preliminary permit 1s
18sued, and 1n addition to the application fee, the
sum of five cents for each theoretical horsepower
as computed by the commission and covered by
the permit. [Amended by 1961 c 224 §15, 1985 ¢ 673 §147]
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543.230

543.220 Notice of filing of application;
waiting period. (1} Whenever an application 1s
made for a prehminary permit and after said
application has been referred to hearing, the
commuission shall give written notice of the filing
of the application to

(a) Any municipality or other person or cor-
poration which, i the judgment of the comms-
s1on, 15 likely to be interested 1n or affected by the
proposed project, and

{b) The owner of any land that 1s

(A} Adjacent to any portion of the stream 1n
which the quantity of water will be decreased by
the project, or

(B) Adjacent to the site of the proposed
project.

(2) The commssion shall also publish notice
of the application once each week for at least four
successive weeks and for such further time, if any,
as the commission shall determine, 1n a news-
paper of general circulation 1n each county in
whach the project covered by the application 1s
located

(3) No application for the appropniation or
use of water for the development of 1,000 the-
oretical horsepower or more shall be granted until
at least s1x months after the application for a
preliminary permit has been filed [Amended by 1961
¢ 224 §16, 1975 ¢ 581 §27, 1985 ¢ 569 §23]

543.225 Hearing on application;
notice; policy. (1) The Water Resources Com-
mission shall conduct a public hearing on any
application or amended apphication for a prelmi-
nary permit or for a license for a major project of
more than 100 theoretical horsepower and an
application for preliminary permit or icense for a
muinor project of less than 100 theoretical horse-
power 1f the commission concludes 1t 18 m the
public 1nterest to do so

(2) The commuisston shall give proper notice
of the public hearing on an applcation under
subsection (1) of this section, to the apphcant and
to each protestant, if any After the hearing, if the
commission determines that the proposed project
does not comply with the standards set forth mn
ORS 543 017 or rules adopted by the commission
under ORS 543 017, or would otherwise impair or
be detrimental to the public interest so far as the
coordnated, integrated state water resources pol-
1cy 18 concerned, 1t shall enter an order rejecting
the apphcation or requiring 1ts modification to
conform to the public interest, to the end that the
highest pubhc benefit may result from the pro-
posed project The order may set forth any or all
of the provisions or restrictions to be included

a preliminary permit or license concerning the
use, control and management of the water to be
appropniated for the project, mncluding, but not
Limited to, a specification of reservoir operation
and minimum releases to protect the public inter-
est

(3) In determining whether the proposed
project would impair or be detrimental to the
public mnterest, the commussion shall have due
regard for

(a) Conserving the highest use of the water
for all purposes, including 1rrigation, domestic
use, municipal water supply, power development,
public recreation, protection of commercial and
game fishing and wildlife, fire protection, mining,
industrial purposes, navigation, scenic attraction
or any other beneficial use to which the water
may be applied for which 1t may have a special
value to the public

(b} The maximum economic development of
the waters involved.

(¢c) The control of the waters of this state for
all beneficial purposes, including drainage, sani-
tation and flood control.

{d) The amount of waters available for appro-
priation for beneficial use

(e) The prevention of wasteful, uneconomac,
impracticable or unreasonable use of the waters
mnvolved

(f) All vested and inchoate rights to the
waters of this state or to the use thereof, and the
means necessary to protect such rights

(g) The state water resources polhcy formu-
lated under ORS 536 300 to 536 350 and 537 505
to 537 526

(4) After the entry of the order specified mn
subsection (2) of this section, the application for
a preliminary permit or for a license shall be
referred to the Water Resources Director for
further proceedings consistent with the commas-
sion’s order [1955 ¢ 707 §42, 1961 ¢ 224 §17, 1975 ¢ 581
§28, 1985 c 569 §20, 1985 c 673 §148]

543.230 Hearings on application;
protest. (1} The Water Resources Commssion
shall, by order or regulation, provide for the time
and manner of hearings upon applications

(2) Every appheation for the appropration of
water for the generation of electricity subject to
the terms of ORS 543 010 to 543 620 shall be
subject to protest or remonstrance on behalf of
the public, or any distnict orgamzed for public
purposes, or any interested private person, on the
ground that the proposed construction, develop-
ment or mmprovement would damage or destroy
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the use or utility of the stream or other body of
water involved for other beneficial purposes,
mcluding propagation of fish, secenic, esthetic,
recreational, park, highway or other heneficial
use All protests and remonstrances under this
subsection must be filed with the commission
within the time specified 1 the notice and must
be 1n writing and verified by the partes protest-
g, and a certified copy thereof shall be served
upon the applicant for the permit However, in
the discretion of the commussion, or 1ts hearing
examiner, at the time of the hearing any nter-
ested party may make an oral protest 1f there
ex1sts any good reason therefor, and the commus-
s1on or 1t hearing exammner shall allow the apph-
cant to be heard in opposition thereto Every
protest or remonstrance under this subsection
which 1s not filed and served as requared 1n this
subsection shall be deemed waived [Amended by
1955 ¢ 673 §4, 1955 ¢ 707 §40, 1961 ¢ 224 §18]

543.240 Purpose of issuing permits.
The purpose for which a prelminary permit may
be 1ssued 18 to enable the applcant to make
necessary examinations and surveys, and prepare
maps, plans, specifications and cost estimates of
the proposed project, and to make other prepara-
tions necessary to carry forward the work if a
license 1s 1ssued

543.250 Permit; duration; renewal;
transfer; cancellation; priority; terms and
conditions; denial. A preliminary permit may
be 1ssued for a period not exceeding two years,
and may be renewed for an additional period not
exceeding one year It shall not be transferable
except upon written approval of the Water
Resources Commission, and may be canceled by
order of the commission at any time upon proof
to the commission’s satisfaction, after hearing,
that the holder 1s not 1in good faith complymng
with the provisions of the permit The holder of a
prelimmary permit which has not been canceled
shall have priority of right to make apphcation
for a license covering the project for which the
preliminary permit was 1ssued, wathin the term of
the permit or any lawful extension thereof
Except as otherwise specified 1n ORS 543 010 to
543 620, the commussion may fix the terms and
conditions of any preliminary permit issued
thereunder, and each prehmmary permit ssued
shall set forth all the terms and conditions, The
commission may decline to grant any application
for a preliminary permit [Amended by 1985 ¢ 673 §149]

543.255 Determination of cumulative
impacts of proposed hydroelectric power
projects; consolidated review;
applicability. (1) Whenever the Water
Resources Commission receives an application to

appropriate water for hydroelectric power under
ORS 537 140 to 537 320 or for a hydroelectric
permit or license under ORS 543 010 to 543 620,
the commssion shall determine whether the
mmpacts of the project would be cumulative with-

(a) Impacts of other proposed hydroelectric
projects for which an apphcation 1s pending
before the commission or before the Energy
Facility Siting Council under ORS 469 320 to
469 370 and 469 375 to 469 440, or

(b) Existing hydroelectric projects m the
same river basin

(2) If the commuission determines that there
18 no possipility that the hydroelectric projects
proposed 1n pending applications or existing proj-
ects may have cumulative effects, the commission
shall 1ssue an order setting forth the commis-
sion’s determination that there are no cumulative
effects and the commission’s decision that con-
solidated review 1s not required

(3) If the commission determines that pend-
ing applications or existing projects may have
cumulative effects, the commission shall conduct
a consohdated review before approving any
application 1 the affected river basin A consoh-
dated review process shall be conducted as a
contested case hearing under the applicable
provisions of ORS 183 310 to 183 550 and shall
nclude a study of the individual and cumulative
effects of proposed hydroelectric projects for
which applications are pending before the com-
mission or the Energy Facility Siting Couneil and
existing hydroelectric projects In 1its final order
on an application, the commssion shall include
1ts findings on cumulative impacts The findings
of the commission under this section must be
sufficient to support the commuission’s decision to
approve or deny an application,

(4) Any application for a project 1n the same
river basin filed after the commission begns a
consolidated review contested case hearing shall
not be reviewed until the commission has 1sgued
final findings on cumulative effects for all proj-
ects included 1n the consolidated review proceed-
mg

(5) At the request of an applicant for a permit
10 appropnate water for hydroelectric purposes
under ORS 537 140 to 537 320 or for a permat or
hicense under ORS 543 010 to 543 620, the com-
mission may immediately upon recewving such
application begin the consolidated review pro-
ceeding under subsection (3) of this section [1985
¢ 569 §10, 1985 ¢ 673 §193]

543.257 Rules for implementing
consolidated review process. The Water
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Resources Commuission shall immediately imitiate
rulemaking proceedings according to the applica-
ble provisions of ORS 183 310 to 183550 to
mmplement the consohidated review process under
ORS 543 255 Before adoption of the rules, the
commission shall submit the rules to the Joimnt
Legislative Committee on Water Policy for
review and recommendation. [1985 ¢ 569 §11, 1985
¢ 673 §194]

543.260 Licenses; duration; terms and
conditions; termination; denial of
application; preference of municipality or
utility district. (1) A license may be 1ssued by
the Water Resources Commission to any
qualified hicensee for a period not exceeding 50
years Each license shall be conditioned upon
acceptance by the hcensee of all the terms and
conditions of ORS 543 010 to 543 620, and such
further terms and conditions as the commaission
may prescribe, not mconsistent with those sec-
tions. All such terms and conditions, and thewr
acceptance by the licensee, shall be expressed 1n
the hcense A hcense may be terminated for the
reasons and in the manner provided in ORS
543 010 to 543 620 The form of hcense contain-
1ng all the terms and conditions may be set forth
1n the preliminary permit

(2) The commission may deny any applica-
tion for a license 1f 1t appears that the applicant
has failed to comply substantially with the terms
and conditions of the preliminary permit or,
notwithstanding the commission has 1ssued a
preliminary permit, if in the judgment of the
commission the project 1s unfeasible or the public
interest requires the demal thereof

(3) A mumcipal corporation or people’s utal-
1ty district shall be given preference on any proj-
ect 1n the 1ssuance of a license, upon condition
that the municipal corporation or people’s utthty
district exercising such preference right shall be
required to reimburse the holder of a preluminary
permit for all reasonable actual expenditures
made by the holder upon the project described or
referred to therein {Amended by 1983 c 740 §214b, 1985
¢ 673 §150}

543.265 Testing of fish protection
measures as condition for hydroelectric
project permit or license; scope and cost.
The Water Resources Director shall impose as a
condition to any water right permit to appropri-
ate water for hydroelectric purposes granted
under ORS 537 211 or any hicense granted under
ORS 543 260 that the person operating the
hydroelectric project shall, during the operational
hfetime of the project, perform or allow the
department to perform, any tests or studies
required by the department to evaluate the effec-

tiveness of measures for the protection of fish
The scope and cost of these studies will be negoti-
ated between the State Department of Fish and
Wildlife and the operator [1985 c 674 §6]

Note 543 265 was enacted into law by the Legislative
Assembly but was not added to or made a part of ORS chapter
543 or any senes therein by legislative action See Preface to
Oregon Revised Statutes for further explanation

543.270 Preference in granting permit
or license; municipal use. In 1ssuing prelhmi-
nary permits, and 1n 1ssuing licenses where no
prelimmary permit 18 held by an apphcant for a
hcense, preference shall be given to the apphca-
tion which appears to the Water Resources Com-
mission to be best adapted to conserve and utilize
the water power mvolved However, any apphca-
tion for the use of water made by any mumicipal
corporation of this state under any law of the
state, before a prehmnary permit 1s 1ssued, or
before a license 18 1ssued when no preliminary
permit upon the proposed project has been
18sued, shall always have preference [Amended by
1985 ¢ 673 §151]

543.280 Fee payments by licensee. (1)
An applicant for a license shall pay to the state, or
secure payment to the state, as required by the
Water Resources Commission, the reasonable
expense 1incurred and to be incurred by the com-
misson mn examining into the application and
the maps, plans, specifications, cost estimates
and other matters relating to the project covered
by the application, and the mvestigation from
time to time of the acts done and work carried
forward under the license until eompletion of the
project

(2) If no preliminary permt has been 1ssued,
an applicant for a hicense for a project of more
than 100 theoretical horsepower shall pay to the
state, at the time of filing such applcation, the
minmmum sum of $50 and such further sum, not
exceeding $200, as shall be determined by the
commission, to cover the costs of recording, pub-
lishing notices and making mvestigations neces-
sary to determine whether or not a hicense should
be granted

(3) If the commission grants a license pur-
suant to such application, the applicant shall pay
to the state, at the time the hicense 15 1ssued, and
in addition to the sums specified 1n subsection (2)
of this section, the sum of five cents for each
theoretical horsepower as computed by the com-
mission and covered by the license. [Amended by
1957 ¢ 581 §1, 1985 ¢ 673 §152]

543.290 Filing of maps, plans,
estimates and other materials;
incorporation as part of license; alteration;
further statements and data. The apphcant
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for a license shall submit to and file with the
Water Resources Commssion

(1) All maps, plans, specifications and cost
estimates as may be required by the commission
for a full understanding of the proposed project
The maps, plans and specifications, when
approved by the commission, shall become a part
of the license, 1f one 15 1ssued upon the apphea-
tion, and thereafter no change shall be made
any such maps, plans and specifications until the
proposed change has been approved by the com-
mission When a proposed change 1s approved by
the commission, the changes shall become a part
of the hcense

(2) Any further statements and data as may
be required by the commission concerning the
proposed project, the market to be served, the
financial responsibility of the apphcant, the plan
of financing and any other matters deemed mate-
rial by the commssion [Amended by 1985 ¢ 673 §153]

543.300 Conditions governing license;
fees; waiver of conditions. Any license 1ssued
under ORS 543 (010 to 543 620 shall take into
consideration, and shall be on, the following con-
ditions

(1) That the proposed project shall be such
as, 1n the judgment of the Water Resources Com-
mission, 18 well adapted to the development and
ut:hization of the water power mnvolved

(2) That the licensee shall construct and
butld the project according to the maps, plans and
specifications filed with and approved by the
commission, and within the time fixed by the
license or by any lawful extension thereof

(3) The operations of the hcensee so far as
they affect the use, storage and discharge from
storage of waters affected by the license, shall at
all times be controlled by such reasonable rules as
the commission may prescribe for the protection
of life, health and property, and 1n the interest of
the fullest practicable conservation and utihiza-
tion of such waters for power purposes and for
other beneficial public uses, including recrea-
tional purposes The hcensee shall release water
from the project reservoir at such rate m cubic
feet per second, or such volume 1n acre-feet per
specified period of time, as the commssion may
prescribe

(4) That the licensee will maintain the proj-
ect, and each part thereof, in good order and
repair and 1n efficient operation, for the develop-
ment and transmission of electricity to 1ts reason-
able capacity, shall make all necessary renewals
and replacements as required, and shall maintain
and operate the prgject, and all parts thereof,

conformably to the rules of the commission not
inconsistent with ORS 543 010 to 543 620

(5) That the licensee will pay to the state
annually not more than $1 for each horsepower
covered by the hicense This sum shall constatute
a first hen upon the project, which hen may be
enforced by suit 1 equity or other appropriate
proceeding, or payment thereof may be enforced
by the state in an action for debt Payment of
such license fees may be waived by the commis-
sion during all or any part of the period of
construction The fees need not be umform
throughout the entire period of the hcense, but
may be for different amounts for different per-
ods The amount of the license fees, within the
minimum and maxinum hmits heremn specified,
shall be determmed by the commission and
expressed in the license

(6} Other and further conditions not mncon-
sistent with ORS 543 010 to 543 620 as the com-
mission may require 1n the public interest

(7) In 1ssuing a heense for a minor project of
not more than 100 horsepower the commission
may waive all or any of the conditions and
requirements of ORS 543 010 to 543 620 except
the period for which a license may be 1ssued, and
the annual charge as determined by the commas-
sion under subsection (5} of this section In
1ssuing licenses for projects m excess of 100
horsepower for which the applicants are required
to secure permits and licenses from the United
States as a condition precedent to the construc-
tion of the projects, the commission may waive
and modify such of the terms, conditions and
requiretnents of ORS 543 010 to 543 620, except
the period for which a license may be 1ssued and
the annual charge as determined by the commis-
sion under subsection (5) of this section, as the
commussion, by order, after full investigation and
public hearing, shall find to make 1mpracticable
the construction of such projects During the tume
that a licensee 1s not a public utility and does not
sell electric energy, and does not sell bonds or
other evidences of debt agamnst the licensee’s
plant, the commission may waive the accounting
and amortization requirements of ORS 543 010
to 543 620, even where the project involved
exceeds 100 horsepower [Amended by 1959 c 560 §1,
1961 ¢ 224 §19, 1985 ¢ 673 §154]

543.310 Disposition of moneys
collected. Except as provided in ORS 543 725,
all moneys collected under the provisions of ORS
543 010 to 543 620 shall forthwith be paid to the
State Treasurer and become a part of the General
Fund [Amended by 1985 ¢ 674 §10]

543.320 Effect of amendment or repeal
of law. The right to alter, amend or repeal ORS
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543 010 to 543 620, or any part thereof, hereby 13
expressly reserved, but no such alteration,
amendment or repeal shall affect any hcense
theretofore 1ssued under the provisions of ORS
543 010 to 543.620, or the rghts of any lhicensee
thereunder, unless expressly assented to by the
licensee

TIME FOR CONSTRUCTION;
TERMINATION, REVOCATION,
TRANSFER OF LICENSE

543.410 Construction of project; time
for commencement and completion; supply
of service; extension of time;
nonperformance; termination of license,

(1) The hcensee shall commence the construc-
tion of the project works within the time fixed 1n
the license, which shall not be more than two
years from the date thereof, shall thereafter n
good faith and with due dihigence prosecute such
construction, and shall, within the time fixed 1n
the license, complete and put mnto operation such
part of the ultimate development as the Water
Resources Commission considers necessary to
supply the reasonable needs of the then available
market, and shall, from time to time thereafter
construct such portion of the balance of the
development as the commission directs, go as to
supply adequately the reasonable market
demands until development 1s completed

(2) The period for commencement of con-
struction may be extended once but not longer
than two additional vears, and the period for the
completion of construction carrted on m good
faith and with reasonable diligence may be
extended by the commission when not incom-
patible with the pubhic interests.

(3) If the hcensee does not commence actual
construction of the project works or of any spec-
ified part of the project works, within the time
prescribed 1n the license or as extended by the
commission, then, after due notice given, the
license shall, as to the project works or part of the
project works, be terminated upon written order
of the commission [Amended by 1985 ¢ 673 §155]

543.420 Noncompletion of
construction within prescribed time;
judicial proceedings; sale of property;
disposition of proceeds; rights of
purchaser. If construction of a project under
hcense has been begun but has not been com-
pleted within the time prescribed i the license or
i any lawful extension thereof, then the
Attorney General, upon request of the Water
Resources Commission, shall institute proceed-
ings 1n the cireuit court for the county i which

some part of the project 1s situated, for termma-
tion of the rghts of the hcensee under the hicense,
the sale of the property embraced n the project,
and for such other rehef as the case may demand.
Any judgment or decree entered in the proceeding
shall provide for distribution of the proceeds of
the sale to the parties equitably entitled thereto

The purchaser at any such sale shall take the
property subject to all the terms and conditions of
the license under which construction was begun,
except msofar as they may be modified by the
commission [Amended by 1985 ¢ 673 §156]

543.430 Proceedings after completion
of project for violation of license terms;
authority of court; sale of project. The
Attorney General shall, upon request of the
Water Resources Commission, mstitute proceed-
ngs 1 the cireunt court for the county 1n which
any project, or the major part of a project 13
situated, after the project has been completed, for
the purpose of revoking for violation of 1ts terms
any hcense 18sued under ORS 543 010 to 543 620,
or for the purpose of correcting or remedyng by
mjunction, mandamus or other appropnate writ
or decree, any act by the licensee 1 violation of
the terms of those sections, or of any rule or order
of the commssion The court shall have jurisdic-
tion of the proceedings and may 1ssue and execute
all necessary process to compel complhiance with
the terms of any hcense, the terms of ORS
543.010 to 543 620, the lawful orders and rules of
the commussion. If a decree revoking a heense 18
entered, the court may sell the whole, or any part,
of a project under the license, wind up the busi-
ness of the licensee conducted in connection with
the project, distnbute the proceeds to the parties
equitably entitled thereto, and make and enforce
such further orders and decrees as equity and
Justice may require. At any such sale the pur-
chaser shall take the rights and privileges belong-
ng to the licensee and shall perform all the duties
of the licensee under the heense The remedies
provided by this section are m addition to the
remedies otherwise provided by ORS 543 010 to
543 620 [Amended by 1985 ¢ 673 §157]

543.440 Transfer of license, rights or
property; effect. No voluntary transfer of any
hcense or any nights under a license or of any
property acquired, constructed or operated pur-
suant to license 1ssued under ORS 543 010 to
543 620 shall be made without written approval
of the Water Resources Commission. Any suc-
cessor or assignee of any licensee under any
project acquired, constructed or operated by
licensee, whether by voluntary transfer approved
by the commuission or sale upon foreclosure,
execution or otherwise, shall be subject to all the
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terms and conditions of the license and of the
provisions of ORS 543 010 to 543 620 to the same
extent as though the successor or assignee was the
origmal licensee thereunder Any mortgage, deed
of trust, or other Lien suffered or created upon any
such project shall be subject and subordinate to
all the terms and conditions of ORS 543 010 to
543 620 However, the provisions of this section
shall not apply to any transfer, voluntary or
mvoluntary, to the state or any mumeipal corpo-
ration thereof, and upon such transfer the license
shall terminate [Amended by 1985 ¢ 673 §158)

FINANCING OF PROJECTS; LIENS;
BOND OF LICENSEE

543.510 Reserve for amortization of
investment. It should be the pohcy of the
Water Resources Director, so far as practicable,
to estabhsh a system of accounts under which,
within the term of any license 1ssued, the net
investment of the licensee 1n any project shall be
amortized and paid To accomplish this purpose,
and out of surpluses earned and accumulated, if
any, m excess of a reasonable rate of return upon
the actual net investment of the licensee, the
licensee, 1n accordance with the regulations of the
Water Resources Director, shall establish and
maintain amortization reserves, which reserves,
in the discretion of the Water Resources Director,
shall be applied from time to time 1n reduction of
the net investment The proportion or amount of
surplus, if any, earned and accumulated 1 excess
of a reasonable rate of return, as aforesaid, to be
paid or turned into the amortization reserves, 1n
the discretion of the Water Resources Director,
may be set forth 1n the license, or by orders made
from time to time thereafter

543.520 Effect of full and partial
amortization of investment; when project
becomes state property; license issuance
and renewal. If at any time prior to expiration
of any license, or thereafter, the whole net invest-
ment 1n a project under a license 1ssued pursuant
to ORS 543 010 to 543 620 15 amortized and
repaid, thereupon the project shall become the
property of the state, free and clear of all claims,
liens and rights whatsoever of the hicensee or any
person If at or prior to expiration of any license
the whole net investment 1n any project has not
been so amortized and repaid, then the Water
Resources Director shall 1ssue a new license for a
period not exceeding five years, and shall there-
after, from time to time, renew the same for a hke
period until the net investment 1n the project has
been fully amortized and reimbursed.

543.525 ORS 543.530 to 543.550 not
applicable to regulated utilities. The prow-

s1ons of ORS 543 530 to 543 550 shall not apply to
any hcensee which 18 a utility as defined 1n ORS
757 005 and regulated by the Pubhc Utihty Com-
misstoner of Oregon. [1965 ¢ 333 §1)

Note* 543 525 was enacted mto law by the Legislative
Assembly but was not added to or made a part of 543 010 to
543 620 by legislative action See Preface to Oregon Revised
Statutes for further explanation

543.530 Issuance of stocks, bonds, ete.;
authorization of Water Resources
Commission; noncompliance prohibited.

(1) No hcensee shall 1ssue any share of corporate
stock, or any bond, or other evidence of interest
1n or indebtedness of the licensee, or assume any
obhgation or hiability as lessor, lessee, guarantor,
indorser, surety or otherwise, 1n respect of the
corporate shares, bonds or other evidence of
indebtedness of any person 1n connection with
the financing, acquisition, construction, mainte-
nance or operation of any project, unless and
until, and then only to the extent that, upon
application by the licensee, and after investiga-
tion by the Water Resources Commission of the
purposes and uses of the proposed 1ssue and the
proceeds thereof, or of the proposed assumption
of obligation or hability, the commission, by
order, authorizes the 1ssue or assumption The
commission shall make the order only if the
commission finds that the 1ssue or assumption

(a) Is for some lawful object of the Licensee,
compatible with the pubhc interest, and 13 neces-
sary to, or approprniate for, the proper perform-
ance by the licensee of the terms and conditions
of the hicense and will not 1mpair the licensee’s
ability to perform the terms and conditions, and

(b) Is reasonably necessary and appropnate
for such purposes

(2) The commission may grant or deny the
application to authorize the 1ssue or assumption,
or grant the same in part and deny 1n part, and
may modify the provisions of any previous order
and prescribe such terms and conditions as the
commission considers necessary or appropriate m
the premses Every such application shall be
made 1n such form and contain such data as the
commussion by rule may prescribe

(3) No bLcensee or any director, officer,
attorney or agent thereof shall knowingly assent
to or concur 1n any 1ssue or assumption contrary
to the provisions of this section, or the orders of
the commission made pursuant to this section or
ORS 543 540 [Amended by 1953 c 271 §1, 1985 ¢ 673
§159])

543.540 Consideration for bonds,
stock, etc.; restrictions; corporate shares;
sale price of securities; discount from face
value. No bonds, notes or other obligations or
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securtties or corporate stock shall be 1ssued 1n
connection with the financing, construction or
acquisition of any project or part of a project,
under a hcense ssued pursuant to ORS 543 010
to 543 620, except for cash or property If 1ssued
for property, the price or value at which the
property 1s to be acquired by the licensee and
made a part of any such project must be submit-
ted to and approved by the Water Resources
Commission before 1t 18 purchased or acquired
All corporate shares issued 1n connection with
any such project shall have a nominal or par
value All bonds, notes or other obhgations or
securities, and all shares of corporate stock 1ssued
or sold by any licensee 1n connection with the
acquisition, construction or financing of any
project, or part of a project, shall be 18sued or sold
or used 1n the purchase or acquisition of property
at the full face or nominal value thereof, unless
the commission consents to and approves the sale
for cash, or the use of cash m the purchase or
acquisition of property at a discount from the
face or nominal value of the property Any dis-
count so approved and consented to shall be
considered a part of the cost of financing
[Amended by 1985 ¢ 673 §160]

543.550 Liens prohibited; exceptions;
what may be included by mortgage, trust
deed, or sale; determination of investment
in case of sale of part. No hen for labor,
services, materials, machinery or equipment shall
exist or be acquired or enforced upon any prop-
erty acquired, constructed or made a part of any
project under hcense 1ssued pursuant to ORS
543 010 to 543 620. No property shall be put into
or made part of any such project unless owned by
the hcensee free and clear of all hens and claims
whatsoever, except a hen created by the licensee
upon the whole property embraced mn the project
by mortgage or deed of trust, to the end that the
entire property embraced 1n the project be kept
and mamtained as an indivisible whole The
mortgage or deed of trust may include other
property Any voluntary sale or any sale upon a
decree of foreclosure, execution or otherwise,
shall be of the whole property embraced n the
project unless the Water Resources Commission,
by an order in writing, consents to and approves
of a sale of a part of the property If less than the
whole of any property embraced 1n a project 1s
sold with the consent and approval of the com-
mission, the commission shall determine at the
time of the sale the actual net investment in the
part sold, as well as the actual net investment 1
the part remaining unsold [Amended by 1985 c 673
§161]

543.560 Bond of licensee securing
claims of suppliers; enforcement of
obligation; action for sums due State
Accident Insurance Fund Corporation.

Before entering upon the work of construction
or acquisition of any project, the licensee shall
execute to the state a bond, with good and suffici-
ent sureties, to be approved by the Water
Resources Commission, to the effect that the
licensee shall promptly make payment to all per-
sons supplying labor, services, material,
machinery or equipment for the prosecution of
the work, and all amounts due the State Indus-
tnal Accident Fund from the licensee Any person
supplying the licensee with any labor, services,
material, machinery or equipment for prosecu-
tion of the work who has not been paid therefor
within 60 days after the same has been supphed,
or when payment 1s due according to any special
agreement, may, withm one year after any pay-
ment has become due, bring an action against the
licensee, and the sureties upon the bond, for
payment of the amount due to the person, and
prosecute the same to final judgment and execu-
tion The action shall be brought 1in the name of
the state upon the relation of the person to whom
payment 18 due The state, at the request of the
State Accident Insurance Fund Corporation may
prosecute an action to judgment and execution
agamst the licensee and the sureties upon the
bond for all sums due the State Industral Acer-
dent Fund [Amended by 1985 ¢ 673 §162]

ACQUISITION OF PROJECT BY STATE
OR MUNICIPALITY

543.610 Acquisition of project by state
or municipality. (1) Upon not less than two
years’ notice 1n writing the state, or any mumci-
pality thereof, shall have the right at any time to
take over and thereafter to maintain and operate
any project constructed under a hicense pursuant
to ORS 543 010 to 543 620, upon payment of just
compensation, mcluding such reasonable
damages, 1f any, to valuable, serviceable and
dependent property of the holder of the license,
not taken over, as may be caused by the severance
therefrom of the property taken, and shall assume
all contracts entered into by the licensee which
are required to have and do have the express
approval of the commission If the sum to be paid
cannot be agreed upon by the holder of the hicense
and the municipality or the state, as the case may
be, 1t shall be determmed 1n a proceeding
equaty instituted by the state or municipality, as
the case may be, 1n the eircuit court of the county
1n which the major part of the project 1s located

(2) There 15 also expressly reserved to the
state, and any municipality thereof, the right to
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take over all or any part of any project by con-
demnation proceedings as may be provided by the
laws of Oregon or the charter of any such munici-
pality [Amended by 1983 ¢ 799 §8]

543.620 Property acquired by state;
disposal. Any property which the state acquires
or taitle to whach 1s devolved upon or vested in the
state pursuant to the provisions of ORS 543 010
to 543 620 may be operated, leased or otherwise
disposed of as may be provided by law

POWER GENERATION BY DISTRICTS

543.650 Policy. The Legislative Assem-
bly finds that a sigmificant potential exists for the
development of the hydroelectric generation
capabilities of water systems serving domestic
water supply districts, irrigation districts,
drainage districts, water improvement districts
and water control districts The Legmslative
Assembly also finds that the development of such
hydroelectric generation capabilities 1s desirable
for meeting the electrical energy needs of the
citizens of the State of Oregon It 1s the intent of
the Legislative Assembly to provide domestic
water supply districts, irrigation districts,
drainage districts, water improvement districts
and water control districts with the authornity and
the nght to exercise municipal preference mn the
development of hydroelectric generation
capabilities 1n connection with their water sys-
tems Further, 1t is the intent of the Legslative
Assembly that the development of hydroelectric
generation capabilities under ORS 543.650 to
543 685 does not become the ptimary function of
domestic water supply districts, wrigation dis-
tricts, dramnage districts, water improvement dis-
tricts and water control districts [1981 ¢ 420 §1]

543.655 Definitions for ORS 543.650
to 543.685. Asusedin ORS 543 650 to 543 685,
unless the context requires otherwise.

(1) “Dastrict” means any one of the following

(a) A domestic water supply district orga-
nized under ORS chapter 264

(b) An rrngation district orgamized under
ORS chapter 545

(c) A drainage district organized under ORS
chapter 547

(d) A water improvement district organized
under ORS chapter 552

(e} A water control district orgamzed under
ORS chapter 553

(2) “Principal Act” means the statutes, other
than ORS 543 650 to 543 685, which describe the
powers of a district, including, but not hmted to,

the statutes under which a district 18 proposed or
18 operating.

{3) “Water system” means any structure or
facihity constructed by persons and used by a
district to achieve the district’s purpose under the
district’s principal Act whether or not such struc-
ture or facility 158 owned by the distriet [1981 ¢ 420
§2, 1985 ¢ 561 §4]

543.660 Authority of district to
enlarge or modify water system and power
generating facilities; joint distriet
ventures; prohibitions; sale of energy;
regulations. (1) A district, alone or jomntly with
other districts, electric cooperatives, as defined m
ORS 261 010 (8), people’s utility districts, a coop-
erative as defined 1n ORS 62 015 (1)(c), mumear-
pal corporations authorized to engage 1n
generating and distributing electrieity or pubhe
utilities, as defined in ORS 757 005, engaged mn
the busimess of generating and distributing elec-
tricity, may enlarge or modify 1ts water system for
the purpose of generating electricity and may
operate and mamtain such facilities, notwith-
standmg any provision of paragraph (a) of this
subsection If a chstrict already has hydroelectric
generating capabiiity, the district may enlarge or
modify the district’s facilities used for generation
of hydroelectric power Two or more districts
may, as a joint venture, generate electricity under
ORS 543 650 to 543 685 so long as the structure
or facility that 1s enlarged or modified to produce
the electnicity is part of the water system of at
least one of the districts participating in the joint
venture However, a district may not:

(a) Construct, acquire, operate or maintain
any facility or structure that 1 not an enlarge-
ment or modification of the district’s water sys-
tem solely or primarily for the purpose of
generating electricity; or

(b) Be created solely or primaniy for the
purpose of constructing, acquiring, operating or
mamtainmg hydroelectric facilities.

{2) A district shall sell the excess electric
energy generated at such hydroelectric facilities
to the Bonneville Power Administration, a public
utility as defined in ORS 757 005, an electrnc
cooperative as defined in ORS 261010 (8), a
people’s utility district, a cooperative as defined
i ORS 62 015 (1){(c), a muntcipal corporation or
a municipally owned utihty Any sale of excess
electric energy shall be made 1n accordance with
terms and conditions of the Federal Power Act, as
amended by the Public Utility Regulatory Pol-
wies Act of 1978. As used in this subsection,
“excess electric energy” means electric energy not
used by the district to meet 1ts own electric
pumping requirements
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{3) The board of directors of the district shall
establish regulations governing electric energy
generation and sale under this section

(4) Electrcity shall be sold under this section
only at wholesale [1981 ¢ 420 §3, 1985 ¢ 561 §5]

543.662 Authority of district to
develop joint project with private person;
restrictions. A district may contract with a
private person to enlarge or modify the district’s
water system for the purpose of generating hydro-
electrnic power The district shall retain sufficient
benefit and interest in, and control of a joint
project as necessary for the project to be consid-
ered a distnct project A district and a private
person developing a joint project under ORS
543 650 to 543.685 must comply with the rules
adopted by the Water Resources Commission
under ORS 543 664 {1985 ¢ 561 §2]

543.664 Rules relating to joint projects
of districts and private persons. The Water
Resources Commission shall establish rules nec-
essary to carry out the provisions of ORS 543.662
The rules shall include the amount of control over
and interest 1n a joint project a district must
retain 1n order to receive the benefit of the
municipal preference and proceed under the
municipal appheation process set forth in ORS
chapter 537 [1985 ¢ 561 §3}

543.665 Authority to issue revenue
bonds to acquire hydroelectric facilities.
(1) In addition to any other authority under 1ts
principal Act to 1ssue bonds, a district, when
authorized at any properly called election, shall
have the power to sell and dispose of revenue
bonds to construct or acquire hydroelectric facili-
ties 1 conformance with ORS 543 650 to 543 685
to develop the hydroelectric generation
capabilities of the water system, and to pledge as
security therefor all or any part of the unobhigated
net revenue of the district or system.

{2) Revenue bonds may be 1ssued by a district
to construct or acquire hydroelectric facilities 1n
connection with 1ts water system 1n conformance
with ORS 543 650 to 543.685, mcluding, but not
limited to, dams, canals, generating plants, trans-
mission lines, other power equipment and acquire
the necessary property and rights therefor, for the
purpose of generating hydroelectric energy

(3) The revenue bonds authorized by this
section shall be 1ssued 1n the same manner and
form as are general obligation bonds of the dis-
trict, but they shall be payable, both as to prin-
cipal and interest, from revenues only, as
specified by this section The revenue bonds shall
not be subject to the percentage hmaitation
appheable to general oblhigation bonds and shall

not be a hen upon any of the taxable property
within the corporate limits of such district, but
shall be payable solely from such part of the
revenues of the district as remain after payment
of obhgations having a priority and of all
expenses of operation and mamtenance of the
district, including any taxes levied against 1t All
revenue bonds shall contain a clause reciting that
both the principal and interest are payable solely
from operating revenues of the district remamning
after paymng such obligations and expenses [1981
¢ 420 §4, 1985 ¢ 561 §6)

543.670 Manner of issuance of revenue
bonds. Except as provided in ORS 287 028, all
revenue bonds 1ssued under ORS 543.665 shall be
advertised and sold 1n the manner prescribed in
ORS 287.014 to 287 026 for the sale of bonds of
cities of this state. {1981 ¢ 420 §5, 1983 ¢ 557 §12]

543.675 Pawer of eminent domain not
to be exercised to acquire hydroelectiric
facilities. Notwithstanding any powers of em1-
nent domain and condemnation given to a dis-
trict under 1ts principal Act, a district shall not
exercise any power of condemnation or eminent
domain to condemn, appropriate or acquire real
property for the purpose of constructing, acquir-
1ng, operating or mamntaining hydroelectric facih-
ties [1981 ¢ 420 §6]

543.680 Compliance with water
appropriation laws required. A district shall
comply with all applicable provisions of ORS
chapter 537 before enlarging or modifying the
dastrict’s water system for the purpose of generat-
ing hydroelectric energy [1981 c 420 §7, 1985 ¢ 561 §7]

543.685 District board to require
weatherization; Weatherization Fund;
purpose. (1} If the board of directors of a
district has not adopted an ordinance, resolution
or admimstrative rule requirtng the weatheriza-
tion of the buildings of the district, the district
shall deposit 10 percent of any revenues derived
from the sale of excess electric energy under ORS
543 660 with the officer serving as the treasurer of
the district to be credited to a special fund desig-
nated 1is Weatherization Fund Moneys n the
fund shall be expended upon wntten order of the
board of directors for the sole purpose of accom-
phishing weatherization of buildings owned by the
district

(2) As used 1n this section, “weatherization”
means the 1nstallation of materials, equipment or
fixtures demgned primanly to improve the effi-
ciency of space heating and energy utilization of a
building [1981 c 420 §8]
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POWER DEVELOPMENT FEES

543.705 Definitions for ORS 543.710
t0 543.730, Asusedin ORS 543 710 to 543 730,
“claimant™ means any person claiming the right
to the use of water for power development [1957
¢ 333 §1]

543.710 Annual fee based on
horsepower; exemptions. Every claimant
other than a licensee under ORS 543.010 to
543 620 shall on or before January 1 of each year
pay to the state m advance an annual license fee
based upon the theoretical water horsepower
claimed under each separate claim to water, grad-
uated as follows Thirty cents for each theoretical
water horsepower or fraction thereof up to and
mcluding 50 and 20 cents for each theoretical
water horsepower or fraction thereof 1n excess of
50 However, upon filing the statement provided
i ORS 543 720, the United States or the state,
claiming the right to the use of water to any
extent for the generation of power, or any other
claimant to the right to use water for the genera-
tion of 10 theoretical water horsepower or less,
shall be exempted from the payment of all fees
provided for in this section [Amended by 1957 ¢ 333
§2, 1965 ¢ 185 §1, 1973 ¢ 163 §5)

543.720 Payment of annual fee;
accompanying statement; penalty for
nonpayment of fees or nonfiling; lien;
foreclosure; effect of filing excessive claim;
computation of horsepower. (1) The fees
provided for in ORS 543 710 shall be paid to the
Water Resources Commission 1n advance, and
shall be accompamed by a written statement
showing the extent of the claim The statement
shall set forth the name and address of the
claimant, the name of the stream from which the
water 1s appropniated or claimed for power devei-
opment, a description of the 40 acres, or smallest
legal subdivision 1n which the pomt of diversion
and point of return are located, the date of the
right as claimed, the mazximum amount of water
claimed expressed mn cubic feet per second of
time, the total average fall utihzed under such
claim, the manner of developing power, and the
use to which the power 1s apphed If the regular
flow 15 supplemented by water stored 1n a reser-
vorr, the location of the reservoir, its capacity mn
acre-feet and the stream from which 1t 1s filled
and fed, should be given, also the date of the rght
as claimed, for storage purposes

(2) If any claimant fails or neglects to file the
statement or to pay the fees within the time
specified, the fees due and payable shall be the
amount specified n ORS 543 710 increased 25
percent The state shall have a preference hien for
the fees due, together with interest at the rate of
10 percent per annum from date of delinquency,

upon the property of the claimant used, or neces-
sary for use, 1n the development of the nght or
claim, together with any i1mprovements erected
on the property for such development Upon
notice from the commssion, the Attorney Gen-
eral shall foreclose the lien and collect the amount
due, as provided 1n this section, in the same
manner as other liens on real property are fore-
closed

(3) The filing of a claxm to water 1n excess of
the amount to which the claimant 1s legally
entitled shall not operate to vest in the claimant
any nght to the use of such excess water, nor shall
the payment of the annual license fee provided for
n ORS 543 710 operate to vest in any claimant
any right to the use of such water beyond the
amount to whach claimant 1s legally entitled The
filing of any such claim to water shall be con-
clusive evidence as to the abandonment by the
clatmant of all rights to water for power purposes
1n excess of the claim as filed

(4) The amount of theoretical water horse-
power upon which fees shall be paid under the
provisions of ORS 543 710 and 543 720 shall be
computed by multiplying the maximum amount
of water claimed, expressed mn cubic feet per
second, by the average total fall utilized,
expressed in feet, and dividing the product by 8 8.
[Amended by 1985 ¢ 673 §163]

543.725 Use of power development fees
and annual hydroeleciric license fee,
Beginning July 1, 1987, all moneys recewved
under ORS 543 300 (5) and 543.710 shall be
deposited in the fund established in ORS 496 835,
for use by state agencies to pay for the state
agencies’ costs meurred for fish and wildhfe pro-
tection activities related to hydroelectnic proj-
ects [1985 c 674 §9)

Note: 543 725 was enacted nto law by the Legislative
Assembly but was not added to or made a part of ORS chapter
543 or any seres therein by legislative action See Preface to
Oregon Revised Statutes for further explanation

543.730 Failure to file statement or pay
fees as evidence of abandonment of claim;
cancellation of claim, permit and water
right certificate. (1) Failure of any claimant
for a period of five successive years ending after
August 20, 1957, to file the written statement
showing the extent of the claim as required by
ORS 543 720, or failure of any claimant for a
period of five successive years ending after
August 20, 1957, to pay the annual license fee as
required by ORS 543.710, shall be conclusive
evidence of the abandonment by the claimant of
the claim and of all rnght to water for power
purposes 1n connection with such claim
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{2) When a claim 1s abandoned under the
provisions of subsection (1) of this section, or
whenever a claimant has voluntarily authorized,
m writing, the cancellation of a claiumn or the water
right 1n connection therewith, the Water
Resources Commission shall

{a) Cancel the claim on the records of the
Water Resources Department

{b)} Cancel any permit to appropriate water or
any water nght certificate 1ssued 1n connection
with such claim [1957 ¢ 333 §3, 1979 ¢ 67 §7, 1985 ¢ 673
§164)

HYDROELECTRIC POWER
COMMISSIONER

543.810 Governor constituted
commissioner to secure federal aid. In
order to secure federal aid for Oregon hydro-
electric projects, the Governor 1s made ex officio
Commissioner of Hydroelectric Power for
Oregon

543.820 Duties of commissioner. The
Hydroelectric Power Commssioner shall collect
data concerning hydroelectric resources of the
navigahble streams 1n Oregon and along 1ts bound-
aries, and present them to the Federal Power
Commussion or 1ts successor The commissioner
shall urge upon the Federal Power Commission or
1ts successor the ment and desirability of any
hydroelectric project 1n any navigable stream
above referred to which the commissioner may
deem worthy of presentation from the informa-
tion available to the commissioner The commis-
sioner shall use all agencies at the command of
the commissioner 1n securing necessary informa-
tion and 1n urging upon the Federal Power Com-
mission or 1ts successor the merits of any Oregon
project The commssioner also may act 1 con-
Junction with any comrmssion or other accredited
officials of adjoining states in order to present the
claim of any project which may be located in any
navigable stream flowing between Oregon and the
other state [Amended by 1985 ¢ 565 §83]

543.830 Surveys, data and information
furnished. All officers of the state of Oregon
shall furmish to the Hydroelectric Power Com-
missioner, upon the request of the commissioner,
all surveys, data and other information m thewr
possession or readily available to them

PENALTIES

543.990 Penalties. (1) Violation of ORS
543 530 (3) 13 pumishable, upon conviction, by a
fine of not more than $5,000, or by imprisonment
for not more than one year, or both

(2) Violation of any of the provisions of ORS
543 010 to 543 620, or any of the conditions made
a part of any license 1ssued under ORS 543 010 to
543.620, or any subpena of the Water Resources
Commussion or of a hearing examiner appointed
by the commssion or any person designated by
the commission to take testimony, any lawful
order or rule of the commission 1s a Class B
misdemeanor

(3) Any person who wilfully and knowingly
gives false testimony concerming a material mat-
ter mn any hearing before the commission, a
hearing examiner appointed by the commaission
or any person designated by the commssion to
take testimony, or 1n any deposition or affidavit
to be used 1n a matter pending before the commis-
s10n or a hearing examner, or wilfully and know-
mgly verifies a false statement or report filed with
the commussion, shall be guilty of perjury and
may be prosecuted and pumished as otherwise
provided by law for the prosecution and pumsh-
ment of perjury [Amended by 1955 ¢ 673 §5, 19885 ¢ 673
§165]
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