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540.080

WATER DISTRICTS; WATERMASTERS;
DISTRIBUTION OF WATER
GENERALLY

540.010 Water districts; creation;
purposes. The Water Resources Commission
shall divide the state mnto water districts, which
shall be so constituted as to secure the best
protection to the claimants for water and the
most economical supervision on the part of the
state Water districts shall not be created until
necessary [Amended by 1985 ¢ 673 §82]

540.020 Watermasters; appointment;
removal; Water Resources Director vested
with powers of watermaster. (1) The Water
Resources Director shall appoint one water-
master for each water district The watermaster
shall hold office until removed by the director,
and shall be subject to any apphcable provision of
the State Personnel Relations Law The director
shall fill all vacancies which occur 1n the office

(2) The director, or any duly authorized
assistant, shall have the powers and authorty of a
watermaster 1n the distribution of water 1n any
water district [Amended by 1985 ¢ 421 §5]

540.030 Water Resources Director;
general duties regarding water
distribution. The Water Resources Director
shall

(1) Have general control over the water-
masters

(2) Execute the laws relative to the distmbu-
tion of water and perform other functions as may
be assigned to the director [Amended by 1953 ¢ 395 §3,
1985 ¢ 673 §82a]

540 040 [Amended by 1953 ¢ 395 §3, 1957 ¢ 341 §10,
1963 ¢ 410 §1, repealed hy 1985 ¢ 421 §17]

540.045 Watermaster’s duties. Each
watermaster shall

(1) Regulate the distribution of water among
the various users of water from any natural sur-
face or ground water supply 1 accordance with
the users’ existing water rights of record 1n the
office of the Water Resources Director and
related court decrees

{2} Upon the request of the users, distribute
water among the various users under any part-
nership ditch, pipeline or well or from any reser-
voir, in accordance with the users’ existing water
nghts of record 1n the office of the director

(3) Divide the waters of the natural surface
and ground water sources and other sources of
water supply among the canals, ditches, pumps,
pipelines and reservoirs taking water from the

source for beneficial use, by regulating, adjusting
and fastening the headgates, valves or other con-
trol works at the several points of diversion of
surface water or the several points of appropria-
tion of ground water, according to the users’
relative entitlements to water

(4) Attach to the headgate, valve or other
control works the watermaster regulates under
subsection (3) of this section, a wrnitten notice
dated and signed by the watermaster, setting
forth that the headgate, valve or other control
works has been properly regulated and 15 wholly
under the control of the watermaster

(5) Perform any other duties the director may
require {1985 c 421 §3]

540.050 District attorneys to represent
Water Resources Director and
watermasters. The district attorney shall
appear onbehalf of the Water Resources Director
or any watermaster in any case which may arise
in the pursuance of the official duties of the
director or watermaster within the jurisdiction of
the district attorney [Amended by 1985 ¢ 421 §6]

540,060 Arrest by watermaster;
complaint against offender. The water-
master or an assistant appointed by the water-
master shall have power to arrest any person
violating a provision of the Water Rights Act (as
defined in ORS 537 010), ORS 537 120 to 537 330
or 537 505 to 537 795 and turn the person over to
the shenff or other competent police officer
within the county At the time the watermaster
delivers the arrested person mto the custody of
the sheriff, the watermaster or assistant water-
master making the arrest shall file a complaint, as
defined in ORS 131005, aganst the person
arrested [Amended by 1957 ¢ 341 §11, 1985 ¢ 421 §7]

540 070 [Repealed by 1957 ¢ 546 §8]

540 071 [1957 ¢ 546 §2, 1961 ¢ 636 §1, 1963 ¢ 410 §2,
repealed by 1985 ¢ 421 §17)

540.075 Office space and equipment
for watermaster. (1) The county couri or
board of county commussioners of each county 1n
which the water district of the watermaster 1s
located shall furnish the watermaster a switable
office and office equipment

(2) If a water district includes all or parts of
two or more counties, the office of the water-
master for the water district shall be m the
county designated by the director and the county
court or board of county commissioners of that
county shall provide a suitable office with neces-
sary office equipment for the watermaster [1985
¢ 421 §2]

540,080 Employment of assistant
watermasters; compensation and expenses;
termination of service. (1) With the approval
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of the Water Resources Director, a watermaster
may employ assistants to aid in the discharge of
the watermaster’s duties The assistants shall
take the same oath as the watermaster and shall
obey the watermaster’s instructions Compensa-
tion and actual and necessary traveling expenses
of an assistant shall be paid by the county court
or board of county commissioners upon certifi-
cates of the watermaster by an order made at a
regular term when sitting for the transaction of
county business If no provision for such payment
1s made, the assistant’s compensation and
expenses shall be paid by the water users con-
cerned, as provided in ORS 540 100 to 540 130

{2) The term of service of an assistant water-
master may be terminated at any time by the
director or the watermaster [Amended by 1957 ¢ 546
§3, 1961 c 636 §2, 1985 ¢ 421 §8]

540 090 [Amended by 1957 ¢ 546 §4, 1961 c 636 §3,
1979 ¢ 18 §1, repealed by 1985 ¢ 421 §17]

540.100 Division of water among
users; payment. (1) When water users are
unable to agree to the distribution or division of
water, a majorty of them may request the water-
master of the district 1n which the distribution or
division 15 1n dispute to make a just division or
distribution of water among the parties entitled
1o the use of the water The request shall be in
writing and shall set forth the pertinent facts of
the dispute

{(2) If no provision has been made for pay-
ment of the necessary assistant watermaster or
expenses as provided by ORS 540 080, the
assistant shall be paid by the water users among
whom the distribution or division s made

(3) The expense of any assistant watermaster
shall be paid by the water users 1n proportion to
the area of land for which each water user 1s
entitled to the use of water, so that each one shall
pay the same rate per acre [Amended by 1957 ¢ 546 §5,
1961 ¢ 636 §4, 1979 ¢ 18 §2, 1985 ¢ 421 §9]

540 110 [Amended by 1981 ¢ 897 §58, repealed by 1985
¢ 421 §17]

540.120 Payment by one water user as
giving lien on lands of others; notice;
foreclosure. (1) If one or more of the water
users concerned in a distribution or drvision
under ORS 540 100 pay the wages and expenses
for another user who fails to contribute a just
share or proportion of the wages and expenses,
the user paying the wages and expenses shall be
entitled to a lien upon the lands of the delinquent
user entitled to use of water, 1n the amount of the
delinquent user’s Just share or proportion

(2) The lien shall be made effective by filing
written notice of intent to claim a len for pay-

ment of wages and expenses under subsection (1}
of this section with the county clerk of the county
in which the lands of the delinquent water user
are situated

(3) The notice of intent filed under subsec-
tion (2} of this section shall

(a) Be verified by the watermaster or
assistant watermaster,

{b) Specafy the particular 1tems of wages and
expenses for which the hen 1s claimed,

{c) Describe the lands of each water user
upon which the lien 1s claimed, and

{d) State the name of the owner or reputed
owner of the lands

{4} The hen shall be filed within 60 days from
the completion of the distribution or division,
and suit to foreclose the Lien shall be brought 1n
the circurt court of the county m which the lands
or any part of the lands are situated, within six
months from the date of filing the notice of lien

(5) If suit 1s necessary to foreclose the lien,
the plaintiff may recover reasonable attorney fees
at trial and on appeal 1n addition to the costs and
disbursements prescribed by law The hen shall
be foreclosed 1n the manner provided by law for
the foreclosure of hens agamst real property

{6) A lien filed under this section shall not be
considered an exclusive remedy [Amended by 1985
¢ 421 §10]

540.130 Advance payment. If no provi-
s1on has been made for payment of the assistant
watermaster or expenses as provided in ORS
540 080, before proceeding to make any distribu-
tion or division the Water Resources Director
may require the water users requesting the dis-
tribution or division to pay 1n advance the esti-
mated compensation and expenses involved 1n
the work The director shall keep a true and full
account of all moneys paid 1n advance under this
section Upon the expiration of the period for
whach the services are required, the director shall
refund to the water users any unexpended balance
of the moneys paid 1n advance [Amended by 1957
¢ 546 §6, 1961 ¢ 636 §5, 1979 ¢ 18 §3, 1985 ¢ 421 §11]

540.135 Disposition of funds collected
under ORS 540.100 to 540.130 and
540.220. Any moneys collected under ORS
540 100 to 540 130 and 540 220 shall be paid to
the Water Resources Director and deposited by
the director 1n a revolving fund to be dispersed for
the purpose for which 1t was collected [1961 c 636
§9, 1985 ¢ 421 §12]

540,140 Insufficiency of water for all
users; preference of domestic over
agricultural use, and agricultural over
manufacturing use. When the waters of any
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CHANGES IN USE OR TRANSFER OF RIGHTS

540.230

natural stream are not sufficient for the service of
all those desiring the use of the same, those using
the water for domestic purposes shall, subject to
such hmitations as may be prescribed by law,
have the preference over those claiaming such
water for any other purpose, and those usmg the
water for agricultural purposes shall have the
preference over those using the same for man-
ufacturing purposes.

540.145 Rules for distribution of
water; applicability. The Water Resources
Commission may adopt rules to secure the equal
and fair distribution of water 1n accordance with
the nghts of the various users The rules shall
apply to all water nghts that have been estab-
hshed:

(1) By court decree,

(2) Under an order of the commassion or the
Water Resources Director 1n proceedings for the
determination of relative rights to the use of
water, or

(3) Through permits to appropriate water or
certificates of water rghts 1ssued by the commais-
s10n [1985 ¢ 673 §81]

540.150 Rotation in use; notice to
watermaster. To bring about a more eco-
nomical use of the available water supply, water
ugers owning lands to which are attached water
rights may rotate in the use of the supply to
which they may be collectively entitled When-
ever two or more water users notify the water-
master that they desire to use the water by
rotation, and present a written agreement as to
the manner of rotation, the watermaster shall
distribute the water m accordance with the writ-
ten agreement

DISTRIBUTION OF WATER FROM
IRRIGATION DITCHES AND
RESERVOIRS

540.210 Distribution among users
from ditch or reservoir; when and how
made. (1) Whenever any water users from any
ditch or reservoir, either among themselves or
with the owner thereof, are unable to agree rela-
tive to the distribution or division of water
through or from the ditch or reservoir, exther the
owner or any such water user may apply to the
watermaster of the district 1n which the ditch or
reservorr 18 located, by wnitten notice, setting
forth such facts, and asking the watermaster to
take charge of the ditch or reservorr for the
purpose of making a just division or distribution
of water from 1t to the parties entitled to the use
thereof

(2} The watermaster shall then take exclusive
charge of the ditch or reservoar, for the purpose of
dividing or distributing the water therefrom m
accordance with the respective and relative rights
of the various users of water from the ditch or
reservorr, and shall continue the work until the
necessity therefor shall cease to exist

(3) The distribution and division of water
shall be made according to the relative and
respective nghts of the various users from the
ditch or reservoir, as determined by the Water
Resources Director, by decree of the circmit court,
or by wnitten contract between all of the users
filed with the watermaster

(4) The circuit court having jurisdiction may
request the watermaster of the district to take
charge of any such ditch or reservoiwr, and to
enforce any decree respecting such ditch or reser-
voir made under the jurisdiction of the court

540.220 Payment of  assistant
watermaster. (1) A watermaster may appomt
an assistant to take charge of the ditch, pipelhine
or reservorr involved 1n a distribution or division
of water under ORS 540 210 The assistant water-
master shall be paid by the water users from the
ditch, pipeline or reservowr for the cost of the
distribution The Water Resources Commission
may require the water users to pay 1n advance the
estimated compensation and expenses of the
assistant involved 1n the distribution or division
of the water

(2) In the case of partnership ditches,
prpelines or mutual 1rrigation corporations orga-
nmzed for the benefit of the members or stock-
holders, the expense of the assistant shall be paid
by the water users 1 proportion to the area of
land for which each water user 13 entitled to the
use of water from the ditch, pipeline or reservonr,
so that each shall pay the same rate per acre

(3) In the case of ditches, pipehnes and reser-
vours constructed and operated for sale or rental
of water, the wages and expense of the assistant
shall be paid by the owner of the ditch, pipeline or
reservorr, unless otherwise provided mn written
contracts with water users using water from the
ditches, pipelines and reservoirs involved n the
distribution or division of water {Amended by 1957
¢ 546 §7, 1961 ¢ 636 §6, 1979 ¢ 18 §4, 1985 ¢ 421 §13, 1985
c 873 §a3]

540.230 Distribution of waste or
seepage water; payment. Whenever a water-
master 18 called upon, 1 accordance with the
provisions of ORS 540.210, to distribute the
waters of any ditch containing or carrying waste
or seepage water, the holder of the right to the use
of such waste or seepage water shall pay the total
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cost of the installation of measuring devices for
the measurement of the waste or seepage water
and the total expense of measuring and distribut-
mngat

540.240 Lien for wages and expense;
property subject to lien; monthly payment.
In the case of a partnership ditch, pipeline or
reservorr, or a ditch, pipeline or reservoir owned
n common or by a mutual irrigation company
incorporated under the laws of this state, the
wages of the assistant watermaster and expenses
incurred by the assistant 1n making the distribu-
tion provided for by ORS 540 210 to 540 240, and
the necessary and proper expense of 1nstallation
and maintenance of measuring devices and head-
gates to provide for the just distribution of water
among the several users i accordance with therr
respective and relative rights, shall be a hien upon
the ditch, pipeline or reservorr The lien shall
attach to each tract of land entitled to the use of
water for wrrigation from the ditch, pipeline or
reservolr, and upon the crops produced upon the
lands during the irrigation season for which the
distribution 1s made If a ditch, pipeline or reser-
vorr 1s owned or operated by a person engaged 1n
the business of selling or renting water from the
ditch, pipeline or reservoir, the wages and
expense shall be a hen upon the ditch, pipeline or
reservorr The wages and expense shall be paid
monthly by the water users, the mutual irngation
company, or the person engaged 1n the business of
selling or renting water from a ditch, pipehine or
reservolr [Amended by 1985 ¢ 421 §14]

540.250 Lien, notice of intent to claim;
foreclosure; attorney fees. (1} If not paid, the
lien under ORS 540 240 may be made effective by
the assistant filing a notice in wnting of intention
to claim a Len for the assistant’s wages and
expense with the county clerk of the county 1n
which the ditch, pipeline or reservoir and lands
are situated

(2) The notice filed under subsection (1) of
thas section shall

(a) Be venified and subscribed by the water-
master or assistant,

(b) Specify the particular 1tems of wages and
expense for which the len 1s claimed,

(¢} Describe the lands of each water user
upon which the hen s claimed, and

(d) Set forth the name of the ditch, pipeline
or reservolr and the name of the owner or reputed

owner of the lands and ditch, pipeline or reservorr
agamnst whach the lien 1s claimed

{3) The hen shall be filed within 60 days from
the completion of distribution Suit to foreclose

the lien shall be brought in the eircuit court of the
county 1n which all or part of the lands, ditch,
pipeline or reservoir, or any part, are situated,
within s1x months from the date of filing the
notice

(4) If swit 18 necessary to foreclose the hen,
the plaintaff shall be allowed to recover a reason-
able attorney fee at trial and on appeal 1n addition
to the costs and disbursements prescribed by law
The hen shall be foreclosed 1in the manner pro-
vided by law for the foreclosure of liens aganst
real property [Amended by 1981 ¢ 897 §59, 1985 ¢ 421 §15]

540.260 Payment by one user; lien
against other users; enforcement; remedy
not exclusive. (1) One or more of the water
users from any partnership or mutual irngation
company ditch or pipeline may pay the wages and
expense of the assistant watermaster and, as
agamnst any other user fathng to contribute the
user’s share or proportion of the wages and
expense, shall be entitled to a lien upon the lands
of the delinquent user entitled to the use of water
from the ditch, pipeline and reservoir and upon
the share or interest of the owner 1n the ditch,
pipeline or reservorr, for the user’s just share or
proportion

(2) The hen shall be made effective by filing a
sumilar notice to that prescribed under ORS
540 250 within 60 days from the date of payment
of the wages and expense, with the county clerk
It may be enforced and foreclosed, and the same
procedure, including the allowance of reasonable
attorney fees, shall be followed 1n the foreclosure
as tn the case of a hen claimed and foreclosed by
the watermaster under ORS 540 250 The hen
shall not be considered an exclusive remedy
[Amended by 1985 ¢ 421 §16]

540.270 Irrigation districts and
improvement companies not affected.
Nothing contained i ORS 540 210 to 540 260
shall be applicable to the distmbution of water
from the 1rrigation systems or works of irrigation
districts or district improvement companies
unless requested by the district Distribution of
water from such irrigation systems or works shall
be under the exclusive control of the directors of
the irrigation districts and district improvement
companies unless the watermaster has been
requested by the district to distribute the water
[Amended by 1969 ¢ 303 §1]

HYDRAULIC WORKS AND
STRUCTURES; DITCH RIGHT OF WAY

540.310 Ditches and canals; headgates;
measuring devices; flumes along lines of
ditches. (1) The owner of any ditch or canal
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540.350

shall mamtain to the satisfaction of the Water
Resources Commussion a substantial headgate at
the pomnt where the water 1s diverted It shall be
of such construction that 1t can be locked and
kept closed by the watermaster

(2) The owner shall construct and mamtain,
when required by the commission, suitable mea-
suring devices at such points along the ditch as
may be necessary to assist the watermaster n
determiming the amount of water that 1s to be
diverted mto the ditch from the stream, or taken
from 1t by the various users

(3) When necessary for the protection of
other water users, the commission may require
flumes to be mstalled along the line of any ditch
[Amended by 1985 ¢ 673 §84]

540.320 Noncompliance with
requirements; effect. If any owner of irriga-
tion works refuses or neglects to construct and
put 1n headgates, flumes or measuring devices, as
required under ORS 540 310, after 10 days’
notice, the watermaster may close the datch, and
1t shall not be opened or any water diverted from
the source of supply, under the penalties pre-
scribed by law for the opeming of headgates law-
fully closed, until the requirements of the Water
Resources Commission as to such headgates,
flumes or measuring devices have been comphed
with [Amended by 1985 ¢ 673 §85]

540.330 Reservoirs; measuring
devices; effect of noncompliance. (1) Any
owner or manager of a reservorr, located across or
upon the bed of a natural stream, shall construct
and maintain, when required by the Water
Resources Commission, a measuring device
below, and one above, the reservoir on each
stream or source of supply discharging into the
reservotr, to assist the watermaster 1n determin-
ing the amount of water to which appropnators
are entitled and thereafter diverting 1t for their
use

(2) If any owner or manager of a reservoir
located across the bed of a natural stream neglects
or refuses to put in a measuring device after 10
days’ notice by the commission, the watermaster
may open the sluicegate or outlet of the reservonr,
and 1t shall not be closed, under penalties of the
law for changing or interfering with headgates,
until the requirements of the commission as to
such measuring devices are compled with
[Amended by 1985 ¢ 673 §86]

540.340 Reservoir and diversion dam;
suitable outlet; effect of noncompliance. (1)
Whenever 1t may be necessary for the protection
of other water users, the Water Resources Com-
mission shall require every owner or manager of a

reservorr or diversion dam, located across or upon
the bed of a natural stream, to construct and
maintain a smtable outlet 1n the reservoir or
diversion dam which will allow the free passage of
the natural flow of the stream The commission
shall determine what constitutes a suitable outlet

(2) If any owner or manager of a reservoir or
diversion dam refuses or neglects to construct or
put 1n such outlet in the reservoir or diversion
dam after 10 days’ notice by the commission, the
commussion may close the ditch carrying water
from the reservoir or diversion dam and 1t shall
not be opened or any water diverted from the
reservorr or diversion dam, under the penalties
prescribed by law for the opeming of headgates
lawfully closed, until the requirements of the
commassion regarding such outlet have been com-
plied with. [Amended by 1985 ¢ 673 §57]

540.350 Dams, dikes and other
hydraulic works; when showing for power
generation use to be made; examination
and approval by commission; approval not
to relieve owners of responsibility;
inspections; modification of works;
hearing. (1) No person, firm or private or
muntcipal corporation shail construct any dam,
dike, or other hydraulic structure or woiks, the
failure of which the Water Resources Commis-
sion finds would result i1n damage tc hfe or
property, unless the commission has made an
examination of the site and of the plans and
specifications and other features involved 1n the
construction of such works, and has approved
them 1n writing

(2) When a person, firm or private or munici-
pal corporation seeks the written approval of the
Water Resources Commission, of the site, plans,
specifications and features for a dam more than
25 feet high at a site where there 13 an average
annual flow exceeding two cubic feet a second,
that party must demonstrate that the dam
mcludes measures that make 1t readily adaptable
to power generation 1 a manner meeting stat-
utory requirements for the safe passage of fish
These measures shall include the installation of a
pressure conduit, penstock, drain or surmilar water
diversion system at the time the dam 1s built

(3) A person, firm or private or municipal
corporation seeking approval for a dam described
in subsection (2) of this section need not make
the showing required by that subsection 1if that
party demonstrates to the commussion’s satisfac-
tion that

(a) It 18 not likely the installation of hydro-
electric generating facilities at the proposed site
would be feasible anytime during the lhife of the
proposed dam, or
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(b) It would be more feasible to install hydro-
electric facilities after construction of the pro-
posed dam

{4) The commssion’s approval of the site,
plans and specifications, or other features
mvolved 1 the construction, mamtenance and
operation of any hydraulic works whatsoever
shall not reheve the owners of their legal respon-
sibilities

(5) The commission may make inspections of
any hydraulic structure, the site thereof, and of
the plans and specifications, and any other fea-
tures mvolved 1n the construction, maintenance
and operation of the works If, as a result of the
nspections, the commission considers any modi-
fications necessary to msure the safety of the
works with reference to possible damage to Iife or
property, the commssion shall notify the legal
owners by registered mail, stating why the works
are unsafe The notice shall set forth the modafi-
cations necessary to msure the safety of the works
1n so far as 1t affects possible damage to life or
property The notice also shall set a hearing at a
time and place as will give the owners a reason-
able time to prepare for the hearing [Amended by
1981 ¢ 210 §1, 1985 ¢ 673 §88]

540.360 Order to modify. After the hear-
ing the Water Resources Commission may 1ssue a
written order to the owners to make such modifi-
cations as the commission considers necessary to
mnsure the safety of the works with reference to
possible damage to hife or property and shall fix
the time within which work shall begin 1n good
faith and the time for completion The owners,
upon receipt of the order, shall make the modafi-
cations ordered within the time himit prescribed
or shall mitiate an appeal as above provided
[Amended by 1975 ¢ 581 §26a, 1981 ¢ 210 §2, 1985 ¢ 673 §89]

540.370 Enforcing compliance with
order or decree. (1) If the owners fail to make
the modifications within the time limits set by
the Water Resources Commussion, or to institute
their appeal or to comply with the decree of the
appellate court 1n case an appeal 15 taken, the
commaission shall 1ssue an order 1n writing to the
owners directing that the gates be kept open, or
an opening made 1n the dam if necessary, or that
the structure shall not be used for the storage,
restraint or conveyance of water until the modifi-
cations have been made

{(2) No owner shall refuse to comply with the
orders of the commission or the decree of an
appellate court

{3) In case of noncomphance, the commas-
sion shall direct the watermaster or other author-
1zed assistant to carry out the orders, or the

commission may file a copy of the commission’s
order with the Attorney General or with the
district attorney of the county within which the
works are located The Attorney General or dis-
trict attorney shall bring proceedings in the name
of the state, 1n the circuit court of the county
within which the works or any part thereof are
situated, to abate the offending works The court,
after a full hearing on the matter, may declare the
works a nusance and order their removal, or
order any repairs or alterations, and may enforce
its orders in the manner provided by law [Amended
by 1985 ¢ 673 §90]

540.380 Reports of consultants;
payment. The Water Resources Commssion
may accept the reports of consulting engineers,
geologists or other specialists whom the owners of
the works 1n question may have employed. But 1f,
for any reason, the commssion consiuders the
reports msufficient, the commission may employ
consulting engineers, geologists or other spe-
cialists outside the Water Resources Department
to make special examinations and inspections
and to prepare reports for the commission’s guid-
ance The cost of such special examinations,
mspections and reports shall be paid by the
commission from any funds at the commission’s
disposal, or 1t may be divided by mutual agree-
ment between the state and the owners [Amended
by 1985 ¢ 673 §91]

540.390 Inspection upon application by
resident, landowner or commission’s own
motion; expenses; deposit by applicant;
payment by owner of works; lien. Should
any person residing on or owning land mn the
neighhorhood of any dam, dike or other hydraulic
structure after completion, or 1n course of con-
struction, apply to the Water Resources Commus-
sion m wrting desiring an inspection of the
works, the commission may order an inspection,
or the commission may make such order on the
comnuission’s own motion Before doing so the
commission may require the apphceant for inspec-
tion to deposit a sum of money sufficient to pay
the expenses of an inspection If the application
appears to the commission not to have been
justified the commission may cause the whole or
part of the expenses to be paid out of the deposit
If the application appears to have been justified,
the commission may require the owner of the
works to pay the whole or any part of the
expenses of the inspection, and 1t shall constitute
a valid hen against the works, which may be
enforced in the same manner as provided for the
enforcement of mechanics’ hens [Amended by 1985
¢ 673 §92]
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540.400 Law not applicable to certain
works. ORS 540 350 to 540 390 shall not apply
to

(1) Any dam less than 10 feet in height or
immpounding less than 3,000,000 gallons of water

(2} Splash dams used for driving logs

{3} Farm dikes constructed by individuals on
their own property

{4) Dhtches carrying less than five cubic feet
of water per second

540.410 Use of watercourse to deliver
reservoir water; notice to watermaster;
adjustment of headgates; expenses; liability
for, and collection of, payment, Whenever
the owner, manager or lessee of a reservoir con-
structed under the provisions of the Water Rights
Act, as defined 1n ORS 537 010, desires to use the
bed of a stream, or other watercourse, to carry
stored or impounded water from the reservorr to
the consumer of the water, the owner, manager or
lessee shall, 1n writing, notify the watermaster of
the district 1 which the stored or unpounded
water from the reservoir 1s to be used, giving the
date when 1t 1s proposed to discharge water from
the reservoir, its volume, and the names of all
persons and ditches entitled to 1ts use The water-
master shall then close, or s0 adjust the headgates
of all ditches from the stream or watercourse, not
entitled to the use of such stored water, as will
enable those having the right to secure the vol-
ume to which they are entitled The watermaster
shall keep a true and just account of the fune
spent 1n the discharge of the watermaster’s duties
as defined in this section, and the Water
Resources Commission shall present a bill of one-
half the expense so incurred to the reservoir
owner, manager or lessee If the owner, manager
or lessee neglects for 30 days, after presentation
of the bill of costs, to pay it, the costs shall be
made a charge upon the reservoir and the state
shall have a preference hen therefor Upon notice
from the commuission, the Attorney General shall
foreclose the lien and collect the amount due, as
provided 1n this section, 1n the same manner as
other liens on real property are foreclosed
[Amended by 1955 c 39 §1, 1961 c 636 §7, 1985 ¢ 673 §93]

540.420 Maintenance and operation of
jointly owned ditches; performance by
coowner; recovery from one in default. In
all cases where ditches are owned by two or more
persons and one or more of such persons fails or
neglects to do a proportionate share of the work
necessary for the proper maintenance and opera-
tion of the ditch, or to construct suitable head-
gates or measuring devices at the points where
water 18 diverted from the main ditch, the owner
desiring the performance of such work may, after

having given 10 days’ written notice to the other
owner who has failed to perform a proportionate
share of the work, perform such share, and
recover therefor from the person 1n default the
reasonable expense of the work

540.430 Effect of nonpayment by
coowner; lien on interest; foreclosure;
stoppage of delivery of water. (1) Upon the
failure of any coowner to pay a proportionate
share of the expense, as mentioned 1 ORS
540 420, within 30 days after receiving a state-
ment of the same as performed by the coowner,
the latter may secure payment of the claim by
filing an 1temized and sworn statement thereof,
setting forth the date of performance and the
nature of the labor performed, with the county
clerk of the county wherein the diteh 1s situated.
When so filed 1t shall constitute a valid hen
against the iterest of the person in default,
which lien may be established and enforced in the
same manner as provided by law for the enforce-
ment of mechanic’s hens

{(2) In heu of proceeding to enforce the hen,
the person performing the labor may file an
itemized and sworn statement with the water-
master of the district within which the ditch 1s
located, setting forth the date of performance, the
nature of the labor performed, the total expense
incurred by the person and the proportion of the
expense each owner should pay, together with a
written request that the watermaster take charge
of the distmbution of the water from the ditch to
the parties entitled to the use thereof Thereupon
the watermaster may proceed to distribute the
water 1n accordance with established rights.
However, if an owner or user has not paid the
proportion of expenses of the owner or user
incurred for the proper mamntenance and opera-
tion of the ditch, the watermaster may serve such
party with written notice, personally or by regis-
tered mail, setting forth the proporiion of
expenses mcurred for which the owner or user 1s
obhgated to pay If the party so served refuses or
neglects to pay that part of the expense within 10
days after the serving or mailing of the notice, the
watermaster may refuse to deliver water to be
used upon the lands of such person until after the
expense has been paid

540.440 Owner to clear weeds from
ditch right of way. All persons owning or
controling any water ditches shall keep their
right of way along the ditches clean and free from
wild oats, mustard, thistles, or any weeds or
obnoxious grasses whatsoever

CHANGES IN USE OF WATER;
TRANSFER OF WATER RIGHTS
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540.510 Appurtenancy of water to
premises; restrictions on change of use or
place of use or point of diversion. All water
used 1n this state for any purpose shall remain
appurtenant to the premises upon whach 1t 18 used
and no change 1n use or place of use of any water
for any purpose may be made without comphance
with the provisions of ORS 540 520 and 540 530
However, the owner of any water right may, upon
comphance with the provisions of ORS 540 520
and 540 530, change the use and place of use, the
pownt. of diversion or the use theretofore made of
the water 1 all cases without losing prionty of
the right theretofore established

540.520 Application for change of use,
place of use or point of diversion; public
notice; filing of protest; hearing. (1) When-
ever the owner of a water nght for irngation,
domestic use, manufacturing purposes, or other
use, for any reason desires to change the place of
use, the point of diversion, or the use made of the
water, an application to make such change, as the
case may be, shall be filed with the Water
Resources Commission The application shall
state the name of the owner, the previous use of
the water, a description of the premises upon
which the water 15 used, a description of the
premises upon which 1t 1s proposed to use the
water, the use which 1s proposed to be made of the
water, and the reasons for making the proposed
change

(é) Upon the fihng of the apphcation the
commission shall give notice by publication 1n a
newspaper having general circulation n the area
m which the water nghts are located, for a period
of at least three weeks and not less than one
publication each week The cost of the publica-
tion shall be paid by the apphicant in advance to
the commission In applications for only a change
m place of use or for a change in the pont of
diversion of less than one-fourth mile, and where
there are no intervening diversions between the
old diversion of the applicant and the proposed
new diversion, no notice need be published

(3) Applications requiring publication of
notice shall not be approved within less than 20
days after the last date the notice appeared 1n the
newspaper

(4} Any person may file, jointly or severally,
with the commission at any time prior to
approval of a pending application, a protest
against approval of the application

{5) Whenever a timely protest 1s filed, or mn
the opinon of the commussion a hearing 1s neces-
sary to determine whether the proposed changes
as described by the application would result 1n

mjury to existing water rights, the commssion
shall hold a hearing on the matter Notice and
conduct of the hearing shall be under the provi-
sions of ORS 183 310 to 183 550, pertaming to
contested cases, and shall be held in the area
where the rights are located unless all parties and
persons who filed a protest under this subsection
stipulate otherwise [Amended by 1983 c 807 §1, 1985
< 673 §94]

540.530 Order authorizing change of
use, place of use or point of diversion; new
certificate. (1) If, after hearing or examination,
the Water Resources Commussion finds that the
proposed change can be effected without injury to
existing water rights, the commission shall make
an order approving the transfer and fixing a time
limit within which the approved changes may be
completed The time allowed by the Water
Resources Commission for completion of an
authorized change shall not be used when com-
puting a five-year period of nonuse under the
provisions of ORS 540 610 (1)

(2) If a certificate covering the water right
has been previously 1ssued, the commission shall
cancel the previous certificate and, when proper
proof of completion of the authorized changes has
been filed with the commission, 1ssue a new
certificate preserving the previously established
priority of nghts and covering the authorized
changes If only a portion of the water nght
covered by the previous certificate 1s affected by
the changes, a separate new certificate may be
1ssued to cover the unaffected portion of the
water right [Amended by 1975 ¢ 581 §26b, 1983 ¢ 807 §2,
1985 ¢ 673 §95]

540.540 County acquiring land in
irrigation district; transfer of water rights
to other lands; authority of county court.
Whenever the title to lands within an wrngation
district has been or 15 acquired by the county
within which the land 18 located, by foreclosure of
tax liens or otherwise, the county court or board
of county commissioners, upon request of the
irrigation district, may make application under
the provisions of ORS 540 510 to 540 530 to have
the water rnights appurtenant to such lands trans-
ferred to other lands within the irngation district
which are owned by the county or privately
owned

540.550 Ratification of prior transfer
of water rights to irrigation district. All
attempted transfers or sales, prior to March 6,
1931, to an irngation district, of water rights
which theretofore had been appurtenant to lands
located 1n the district and which lands at the time
of the attempted transfer or sale were owned by
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the county, shalt be considered to be legal and
binding, and the water nghts whach were appur-
tenant to such lands shall be considered to have
become the property of the district to which
attempted to be conveyed, but appurtenant only
to lands within the boundaries of the district as
they existed on March 6, 1931, 1f the irmgation
chstrict applied to the Water Resources Director,
within five years after March 6, 1931, under the
provisions of section 47-712, Oregon Code 1930,
as amended by chapter 102, Oregon Laws 1931, to
have the water rights made appurtenant to other
lands wathin the irngation district In that event,
the county shall sell the lands without any water
rights being appurtenant thereto If the irrigation
district failled within five years after March 6,
1931, to make such application, then title to the
water rights shall be considered to have been
forferted

ABANDONMENT OF WATER RIGHTS

540.610 Use as measure of water right;
abandonment of right for nonuse;
nonapplicability to municipalities and
Department of Veterans' Affairs;
confirmation of rights of municipalities.

{1) Beneficial use shall be the basis, the measure
and the limit of all rights to the use of water 1n
this state Whenever the owner of a perfected and
developed water right ceases or fails to use the
water appropriated for a period of five successive
years, the right to use shall cease, and the failure
to use shall be conclusively presumed to be an
abandonment of water right Thereafter the
water which was the subject of use under such
water right shall revert to the public and become
again the subject of appropriation in the manner
provided by law, subject to existing priorities

(2) However, this section shall not apply to,
or affect, the use of water, or rights of use,
acquired by cities and towns in this state, by
appropnation or by purchase, for all reasonable
and usual municipal purposes, nor shall 1t be so
construed as to impair any of the rights of such
cities and towns to the use of water, whether
acquired by appropriation or purchase, or here-
tofore recognized by act of the legislature, or
which may hereafter be acquired

(3) The nght of all cities and towns 1n thig
state to acquire rights to the use of the water of
. natural streams and lakes, not otherwise appro-

priated, and subject to existing rights, for all
reasonable and usual mumcipal purposes, and for
such future reasonable and usual mun:ecipal pur-
poses as may reasonably be anticipated by reason
of growth of population, or to secure sufficient

water supply 1n cases of emergency, 1s expressly
confirmed

(4) Thas section shall not apply to, or affect,
the use of water, or rghts of use, appurtenant to
property obtained by the Department of Vet-
erans’ Affairs under ORS 407 135 or 407 145 for
three years after the expiration of redemotions as
provided in ORS 23 530 to 23 600 while the land
15 held by the Director of Veterans’ Affairs, even
if during such time the water 15 not used for a
period of more than five successive years
[Amended by 1985 c 689 §5]

540.615 Nonuse, while land withdrawn
under federal soil bank program, not an
abandonment, The time within which land 1s
withdrawn from use in accordance with the Act of
Congress of May 28, 1956, chapter 327 (TUSC
1801-1814, 1821-1824, 1831-1837), shall not, for
the purpose of computing the five-year period
stated 1n ORS 540 610 (1), be considered a period
within which the owner of a water nght ceases or
fails to use water appropriated [1961 ¢ 140 §1]

540,620 [Repealed by 1955 ¢ 671 §1}

540.621 Cancellation of abandoned
water right upon request of owner. When-
ever the owner of a perfected and developed water
right certifies under oath to the Water Resources
Commission that the water right has been aban-
doned by the owner and that the owner desires
cancellation thereof, the commission shall enter
an order canceling the water right Effective upon
the date of the entering of such order, the water
which was the subject of use under the water right
shall revert to the pubhc and become again the
subject of appropnation 1n the manner provided
by law, subject to existing priorities [1955 ¢ 670 §1,
1979 ¢ 67 §5, 1985 ¢ 673 §96]

540 630 [Repealed by 1955 ¢ 671 §1]

540.631 Notice by Water Resources
Commission of initiation of proceeclings to
cancel abandoned water right. Whenever it
appears to the satisfaction of the Water
Resources Commission upon the commussion’s
own determination or upon evidence submitted
to the commission by any person that a perfected
and developed water right has been abandoned as
provided in ORS 540 610, the commission may
1mtiate proceedings for the cancellation of such
water night by causing written notice of such
nttiation of proceedings to be given by registered
mail, return receipt requested, to the legal owner
of the lands to which the water right 1s appurte-
nant and to the occupant of such lands The
notice to the legal owner shall be addressed to the
legal owner at the owner’s last address of record 1n
the office of the county assessor of the county 1n
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which the lands are located The notice shall
contan a complete description of the water right
and of the lands to which the water right 1s
appurtenant The notice shall state that the legal
owner or the occupant has a period of 60 days
from the date of the mailing of the notice within
which to protest the proposed cancellation of the
water right (1955 ¢ 670 §2, 1985 ¢ 673 §97]
540 640 [Repealed by 1955 ¢ 671 §1]

540.641 Cancellation if no protest;
procedure for cancellation if owner or
occupant files protest. (1) If the legal owner or
the occupant receiving notice as provided in ORS
540 631 fails to protest the proposed cancellation
of the water right within the 60-day period pre-
scribed 1n the notice, the Water Resources Com-
mission may enter an order canceling the water
right

(2) If the legal owner or the occupant receiv-
mng notice as provided 1n ORS 540 631 files a
protest agamst the proposed cancellation of the
water right with the commission within the 60-
day period prescribed i the notice, the commus-
s1on shall fix a time and place for a hearing on the
protest The commission shall cause written
notice of the hearing to be given at least 10 days
prior to the hearing to the person protesting the
cancellation of the water right and to any other
person who 1n the opinion of the commission 1s
an interested party to the proceeding The hear-
g shall be held by the commission and shall be
conducted under the provisions of ORS 183 310
to 183 550 pertaiming to contested cases After
the hearing the commission shall enter an order
canceling the water rght, canceling 1n part or
modifying the water right, or declaring that the
water right shall not be canceled or modafied [1955
¢ 670 §3, 1975 ¢ 581 §26¢, 1983 ¢ 807 §3, 1985 ¢ 673 §98)

540.650 Issuance of new water right
certificate for water rights not canceled. If
the order of the Water Resources Commaission or
the final decree on the appeal therefrom under
ORS 540641 cancels in part or modifies the
water right, that portion of the water nght not
canceled or continued as modified shall be
reaffirmed by a new water right certificate 1ssued
by the commssion Such certificate shall be of
the same character as that described in ORS
539 140 The certificate shall be recorded and
transmtted to the owner of the water right as
provided in ORS 539 140 [1955 ¢ 670 §4, 1979 ¢ 67 §6,
1985 ¢ 673 §99]

PROHIBITED ACTS; INJUNCTIONS

540.710 Interference with headgate, or
use of water denied by watermaster or
other authority; evidence of guilt. No per-

son shall wilfully open, close, change or interfere
with any lawfully established headgate or water
box without authority, or wilfully use water or
conduct water into or through the ditch of the
person which has been lawfully denied the person
by the watermaster or other competent authornty
The possession or use of water when the same
shall have been lawfully demed by the water-
master or other competent authorty shall be
prima facie evidence of the guilt of the person
using 1t

540.720 Unauthorized use or waste of
water; evidence of guilt of user. No person
shall use without authonzation water to which
another person 1s entitled, or wilfully waste water
to the detrument of another The possession or
use of such water without legal mght shall be
prima facie evidence of the guilt of the person
using 1t

540.730 Obstruction interfering with
use of works or access thereto prohibited.
Whenever any appropriator of water has the
lawful right of way for the storage, diversion, or
carriage of water, no person shall place or main-
tain any obstruction that shall interfere with the
use of the works, or prevent convenient access
thereto

540.740 Injunctive relief against
action of watermaster. Any person who may
be injured by the action of any watermaster may
appeal to the circuit court for an injunction The
injunction shall only be 1ssued 1n case 1t can be
shown at the hearing that the watermaster has
failed to carry into effect the order of the Water
Resources Commission or decrees of the court
determining the existing rights to the use of
water [Amended by 1985 ¢ 673 §100)

540.750 Injunction suits, notice and
hearing to authorize restraining order;
time of hearing. In swits for injunction affect-
mg the use of water from streams upon which the
rights to water have been determined, no
restraining order shall be granted before hearing
had after at least three days’ notice thereof,
served upon all parties defendant All suits for
mpnction involving the use of water shall be
heard, either 1n term time or during vacation, not
later than 15 days after 1ssues joined, unless for
good cause shown further time be allowed

PENALTIES
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540.990 Penalties. (1) Violation of any
provision of ORS 540 440 1s punishable, upon
conviction, by a fine of not less than $25 nor more
than $150, together with the costs and disburse-
ments of the action, and 1n default of the payment
of the fine and costs, by confinement in the
county jail one day for each $2 thereof Justice
courts shall have concurrent jurisdiction with the
circuit courts 1 the tral of all proceedings under
this subsection

(2) Violation of any provision of ORS
540 710, 540720 or 540 730, or 540370 (2), 1s
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purushable, upon conviction, by a fine of not less
than $10 nor more than $250, or by imprison-
ment 1n the county jail for not more than six
months, or both Justice courts and district
courts shall have concurrent jurisdiction with the
circult courts 1n the tral of all violations under
this subsection,
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