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427.007

GENERAL

427,005 Definitions. As used in this
chapter, unless the context requires otherwise

(1) “Adaptive behavior” means the effective-
ness or degree with which an individual meets the
standards of personal independence and social
responstbility expected for age and cultural group.

(2) “Assistant director” means the Assistant
Director for Mental Health

(3) “Care” means supportive services, includ-
ing, but not lhimited to, provision of room and
board, supervision; protection, and assistance 1n
bathing, dressing, grooming, eating, management
of money, transportation or recreation

(4) “Developmental period” means the period
of time between birth and the 18th birthday.

(5) “Director of the facility” means the super-
intendent of a state training center, or the person
m charge of care, treatment and trainming pro-
grams at other facilities

{6) “Division” means the Mental Health
Division of the Department of Human Resources

(7) “Facility” means a state training center,
community hospital, group home, activity center,
intermeciate care facihity, community mental
health clinic, or such other facility or program as
the division approves to provide necessary serv-
1ces to mentally retarded persons

{8) “Incapacitated” means a person 18 unable,
without assistance, to properly manage or take
care of personal affairs or 1s incapable, without
assistance, of self-care

(9) “Independence” means the extent to
which persons with mental retardation or devel-
opmental disabilities exert control and choice
over their own hves

(10) “Integration” means use by persons with
mental retardation or developmental disabilities
of the same commumty resources that are used by
and available to other persons and participation
in the same community activities in whach non-
handicapped persons participate, together with
regular contact with nonhandicapped persons,
and residence by persons with developmental
disabilities 1n homes or m home-hke settings
which are in proximity to community resources,
together with regular contact with nonhandicap-
ped persons m their community

(11) “Intellectual functioning” means func-
tioning as assessed by one or more of the indi-
vidually administered general intelhgence tests
developed for the purpose

(12) “Mental retardation” means signifi-
cantly subaverage general intellectual functioning
existing concurrently with deficits 1n adaptive
behavior and manifested during the developmen-
tal period Persons of borderhine intelhigence may
be considered mentally retarded if there 1s also
serious 1impairment of adaptive behavior Defim-
tions and classifications shall be consistent with
the “Manual on Terminology and Classification
1n Mental Retardation” of the American Associa-
tion on Mental Deficiency, 1977 Revision Men-
tal retardation 1s synonymous with mental
deficiency

(13) “Minor” means an unmarried person
under 18 years of age,

(14) “Physician” means a person licensed by
the Board of Medical Examiners for the State of
Oregon to practice medicine and surgery

(15) “Productivity” means engagement 1n
mcome-producing work by a person with mental
retardation or developmental disabilities which 1s
measured through improvements in income level,
employment status or job advancement or
engagement by a person with mental retardation
or developmental disabilities in work contribut-
g to a household or community

(16) “Resident” means a person admitted to a
state trammng center either voluntarily or after
commitment to the division.

(17) “Significantly subaverage” means a score
on a test of intellectual functioning that is two or
more standard deviations below the mean for the
test

(18) “State training center” means Fairview
Trammng Center, Eastern Oregon Traming Cen-
ter and any other facility operated by the division
for the care, treatment and traimng of the men-
tally retarded

{19) “Training” means the systematic,
planned maintenance, development or enhance-
ment of self-care, social or independent living
skills; or the planned sequence of systematic
mteractions, activities, structured learning situa-
tions or education designed to meet each resi-
dent’s specified needs in the areas of physical,
emotional, intellectual and social growth

(20} “T'reatment” means the provision of spe-
cific physical, mental, social interventions and
therapies which halt, control or reverse processes
that cause, aggravate or comphcate malfunctions
or dysfunctions [1959 c 331 §10, 1961 ¢ 706 §27, 1965
¢ 339 §1, subsection (2} enacted as 1965 ¢ 595 §5, 1967 ¢ 299
§1, 1979 ¢ 683 §2, 1985 ¢ 463 §1, 1985 ¢ 565 §69]

427.007 Policy; division to plan and
facilitate community services. (1) The Leg-
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1slative Assembly finds and declares that a signmif-
1cant number of mentally retarded and
developmentally disabled persons currently
reside in state-operated hospitals and tramming
centers or lack needed services simply because
appropriate community-based services, including
resydential facilities, day programs, home care
and other support, care and traimng programs, do
not exist Therefore, the Department of Human
Resources, through the Mental Health Division,
1s directed to facilitate the development of appro-
priate community-based services, including resi-
dential facilities, day programs, home care and
other necessary support, care and training pro-
grams, 1n an orderly and systematic manner. The
role of state-operated hospitals and training cen-
ters 1 Oregon shall be as specialized back-up
facilities to a primary system of community-
based services for the mentally retarded and
developmentally disabled

(2) In carrying out the directive 1n subsection
(1) of this section, the Mental Health Division
shall develop a biennial plan 1n conjunction with
the budgeting process for review by each Legisla-
tive Assembly Such plans shall include, where
appropriate

(a) Proposals for the decrease in the number
of mentally retarded and developmentally dis-
abled persons to be served 1n state-operated hos-
pitals and training centers

(b) Proposals for the orderly development of
community-based services, including residential
facihties, day programs, home care and other
necessary support, care and training programs, to
accommodate persons coming out of state-oper-
ated hospitals and training centers and to further
prevent unnecessary mstitutionalization of men-
tally retarded and developmentally disabled per-
sons These proposals shall include specific
mmplementation plans requiring that new services
developed are designed to sigmificantly increase
the independence, productivity and integration
nto the community of persons with mental retar-
dation and developmental disabilities

(c) Proposals for the location of community-
based services for mentally retarded and develop-
mentally disabled persons in proximty to family,

friends and home communities whenever possi-
ble

(3) In further carrying out the directive 1n
subsection (1) of this section, the Mental Health
Davision shall develop monmitoring and evatuation
systems which insure competent management,
program quality and cost-effectiveness of com-
munity-based services Such systems shall
mclude, where appropnate

(a) A comprehensive system of case manage-
ment which assures an orderly movement of
mentally retarded and developmentally disabled
persons from state-operated hospitals and tramn-
mng centers to community-based services, and
between commumty-based service alternatives,
based on individualized planning and close coop-
eration with famihes and guardians

(b) An annual progress assessment of every
mentally retarded and developmentally disabled
person served in programs or facilities operated
or supported by the Mental Health Division This
assessment shall measure the degree to which the
independence, productivity and integration into
the community of the person has been increased
as a result of receiving such services The overall
results of these assessments shall annually be
aggregated and analyzed for each program or
facility operated or supported by the division, and
shall be made available for public mspection and
review by the Legslative Assembly

{c) The development of specific standards for
each component withm the array of services, for
mentally retarded and developmentally disabled
persons, either operated or supported by the
Mental Health Division and assure the compe-
tent management, program quality and cost-
effectiveness of such services

{4) Subject to available funds, the Mental
Health Division shall insure that each person
with mental retardation or developmental dis-
abilities hiving 1n the community has access to
community-based services necessary to enable
the person to achieve independence, productivity
and integration Specific services proposed for
the person shall be 1dentified 1n an individual
habilitation plan

(5) Subject to available funds, the Mental
Health Division shall determine the content of
individual habihtation plans, and the process
whereby such plans are developed and updated

{8) The Mental Health Division shall estab-
lish grievance procedures for mediation of dis-
putes concerning eligibility for or
appropriateness of services in mdividual cases.
[1981 ¢ 287 §1, 1985 ¢ 463 §2]

Note 427007 was enacted into law by the Legislative
Assembly but was not added to or made a part of ORS chapter
427 or any series therein by legislative action See Preface to
Oregon Revised Statutes for further explanation

Note: Section 4, chapter 463, Oregon Laws 1985, pro-
vides

Sec 4 The amendments to ORS 427 007 as amended
by section 2 of this Act take effect June 30, 1986
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427.020

TRAINING CENTERS FOR THE
MENTALLY RETARDED
427,010 Training centers for mentally
retarded; care provided; superintendents.
(1) Except as otherwise ordered by the Mental
Health Davision pursuant to ORS 179 325, the
Fairview Training Center in Salem, Marion
County, and Eastern Oregon Training Center 1n
Pendleton, Umatilla County, shall be used for the
care, treatment and traiming of such mentally
retarded persons as are assigned to the care of
such institutions by the division according to
procedures defined in ORS 427 185 or who are
residents on October 3, 1979

(2) Upon receipt of an applhcation approved
by the division or i1ts designee, pursuant to 1ts
rules, a mentally retarded person may be entitled
to admission to a state trainming center for emer-
gency, respite or part-time care Part-time care
means presence of the person at the facility less
than 24 hours per day and may include day or
night care Admission for emergency care or
respite care shall in no case exceed 90 days
Admission for part-time care may exceed 90 days
The fee schedule for such care, traimng and
treatment 1n a traiming center shall be established
by the division i the same manner as for other
residents The fees shall be charged and collected
by the Mental Health Division i the same man-
ner as charges are collected under ORS 179 610 to
179 770

(3) The superintendents of the training cen-
ters named 1n subsection (1) of this section shall
be persons the division considers qualified to
administer the training centers If the superin-
tendent of any training center 15 a physician
hicensed by the Board of Medical Examiners for
the State of Oregon, the superintendent shall
serve as chief medical officer If not a physician,
the superintendent shall appoint a physician to
serve as chief medical officer who shall be 1n the
unclassified service [Amended by 1953 ¢ 155 §7, 1965
¢ 339 §2, 1965 ¢ 595 §3, 1969 ¢ 391 §9, 1971 ¢ 75 §1, 1973 ¢ 262
§1, 1973 ¢ 807 §3, 1979 ¢ 683 §6, 1983 c 505 §2, 1983 ¢ 740
§1501

427,012 [Formerly 428 548, repealed by 1979 ¢ 683
§37]

427.015 [1961 c 661 §2, 1967 c 534 §21, repealed by
1979 ¢ 683 §37]

427.020 Review of plan of care for
residents of state training centers; cer-
tification for continued care and training;
notice to resident. (1) State training centers
shall annually review the plan of care for each
resident and certify the resident’s ehgibiity and
need for continued residential care and tramning
and shall present each certification with clear and
convincing justification for continued residential

care and traiming to the State Training Center
Review Board for review and action pursuant to
this section If the board does not approve of the
certification or, 1if the resident objects to con-
tinued residential care and training, the resident
shall be released pursuant to ORS 427 300 or, 1f
the division considers release not to be 1n the best
interest of the resident, the supenintendent of the
state training center where the person 1s a resi-
dent shall imitiate commitment proceedings pur-
suant to ORS 427 235 to 427 270, 427 280 and
427285 The board may require the physical
presence of any resident during the review How-
ever, the board shall require the physical presence
of each resident at least once every three years of
residence 1n a state training center

(2) The plan of care for each resident shall
include, but not be limited to, the following

(a) Current diagnosis,
(b) Level of functioning,

(c) Current habilitation and health programs
n which the resident 1s participating,

{d) Statement as to continued ehgilhity and
continued need for residential care,

(e) Statement of long-term and short-term
goals for the resident, and

(f) Vertfication that the person has been
advised of the facility’s statement of rights and
the policies governing the immediate hiving area
of the person

(3) The state training center shall notify the
resident orally In addition, the resident, the
resident’s parent, guardian or person entitled to
custody shall be notified by certified mail of the
intent to certify the need for the resident’s con-
tinued commitment The notification shall
include the following

(a) Time, place and location of the hearing of
the State Training Center Review Board,

(b) Explanation of the possible consequences
of the proceedings, and

{c) Explanation of the resident’s right to
appear before the board on the resident’s own
behalf or to be represented at the proceeding by
the resident’s parent, guardian, the person
entitled to custody or other person, including
counsel, of the resident’s choosing

(4) In the event the resident, because of
severe disability, 18 unable to receive and
acknowledge the commun:cation required by sub-
section (3) of this section, that fact shall be
documented 1n the resident’s record and con-
veyed to the board [1979 ¢ 683 §28)
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427 025 {1961 c 651 §3, 1965 ¢ 339 §3, 1967 ¢ 534 §22,
repealed by 1979 c 683 §37]

427 030 [Amended by 1853 c 155 §7, 1957 ¢ 403 §6,
1959 ¢ 331 §7, repealed by 1961 ¢ 661 §20]

427.031 Rights of residents of state
training centers. (1) Every resident shall have
the right to exercise all civil rights in the same
manner, and with the same effect, as one not
admitted to a state tramming center, including, but
not himited to, the right to dispose of property,
execute mstruments, make purchases, enter con-
tractual relationships, and vote, unless the resi-
dent has been adjudicated incompetent and has
not been restored to legal capacity

(2) Pursuant to rules of the division, a state-
ment of rights guaranteed to residents admitted
to state tramming centers shall be prominently
posted mn all facilities housing such residents
Each resident shall be encouraged and assisted to
understand and exercise these nghts whach shall
include, but not be hmited to, the right to

{(a) Communicate freely in person by sending
and receiving sealed mail and by reasonable
access to telephones,

{b) Wear the resident’s own clothing,

{c) Keep personal possessions, mcluding
toilet articles,

(d) Religious freedom,

(e) A private storage area with free access
thereto,

(fy Be furnished with a reasonable supply of
writing materials and stamps,

(g) Be represented by counsel whenever the
substantial nghts of the resident may be affected,

(h) Petition for a writ of habeas corpus,

(1} Not be required to perform labor tasks of
the facility except those essential for treaiment
and training, and

{j) Be given reasonable compensation for all
work performed other than personal housekeep-
ng duties

(3) Every resident shall have the rght to the
least hazardous treatment procedures available 1n
the least restrictive state traiming center hving
area according to personal need and provisions of
law

{4) Mechanical restraints shall not be apphed
to a resident of a state traiming center unless 1t 18
determined by the chief medical officer of the
facility or the designee of the chief medical officer
to be required for the safety and welfare of the
person or the safety of others Every use of a
mechanical restraint and the reasons therefor

shall be made a part of the chnical record of the
person over the signature of the chief medical
officer of the facility or the designee of the chief
medical officer {1979 ¢ 683 §29)

427 035 [1961 c 661 §4, 1965 c 339 §4, repealed by
1979 ¢ 683 §37]

427 040 [Amended by 1953 ¢ 155 §7, repealed by 1961
¢ 661 §20]

427.041 Leave of absence for training
center resident; damages caused by resi-
dent while on leave. The superintendent of a
state traiming center for the care, treatment and
traiming of the mentally retarded may grant a
temporary leave of absence to any resident of the
state traiming center pursuant to the rules of the
division The state training center, the superin-
tendent and the chief medical officer thereof, and
the Assistant Director for Mental Health shall
not be hable for a resident’s expenses while on
temporary leave of absence nor shall they be
liable for any damages whatsoever that are sus-
tained by a person on account of the actions or
misconduct of a resident while on leave of
absence {Formerly 427 150]

427 045 [1961 c 661 §§5, 6, 1965 ¢ 339 §5, repealed by
1979 ¢ 683 §37]

427 050 [Amended by 1953 ¢ 155 §7, 1957 c 388 §12,
1961 ¢ 661 §11, renumbered 427 065]

427.051 Effect of admission to training
center on competency. No person admitted to
a state tramning center for the treatment and
tramning of the mentally retarded shall be consid-
ered by virtue of the admission to be imcompe-
tent [Formerly 427 305]

427 055 [1961 c 661 §§7, 8, 1965 ¢ 339 §8, repealed by
1979 ¢ 683 §37]

427 059 [1961 ¢ 661 §89, 10, 1965 ¢ 339 §7, repealed by
1979 ¢ 683 §37]

427 060
427 067]

427.061 Payment for care and treat-
ment in state training centers. (1) If any
mentally retarded person 1s admitted to and
detamed 1n a state tramning center under ORS
427 255, the Mental Health Division shall charge
to and collect from appropriate persons the costs
1n the same manner as 1t would for other residents
of the state trainming center under the provisions
of ORS 179 610 to 179 770

(2) If any person 18 adjudged mentally
retarded as provided by ORS 427 255, and the
person receives care, treatment and training in a
state training center, the person, or other persons
or agencies legally responsible for the support of
the person, may be required to pay the cost of the

[Amended by 1981 c 661 §12, renumbered
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427,112

care of the person at the state training center, as
provided by ORS 179 610 to 179 770 [1979 c 683
§32)

427 062 (1969 ¢ 632 §§2, 3, 4, repealed by 1979 ¢ 683
§37]

427 065 {Formerly 427 050, 1965 ¢ 339 §8, 1975 ¢ 155
§4, 1979 ¢ 683 §12, renumbered 427 195)

427 067 [Formerly 427 060, repealed by 1979 ¢ 683
§37]

427 070
1965 ¢ 339 §27]

427 075 [1969 c 38 §2, repealed by 1979 ¢ 683 §37]
427 080 [Repealed by 1961 ¢ 661 §20}]

427 085 [1961 ¢ 681 §15, 1967 ¢ 534 §23, 1969 ¢ 591
§299, repealed by 1979 ¢ 683 §37]

427 090 {Amended by 1961 c 661 §16, 1965 ¢ 339 §9,
repealed by 1979 ¢ 683 §37)

427 100 {Amended by 1965 ¢ 339 §10, repealed by 1379
¢ 683 §37]

[Amended by 1961 c 661 §13, repealed by

DIAGNOSTIC EVALUATIONS

427.104 Diagnosis and Ewvaluation
Service; duties and powers. The dwvision
with funds appropnated for that purpose by the
legislature, shall establish and operate a Diag-
nos1s and Evaluation Service for the mentally
retarded The Diagnosis and Evaluation Service
shall provide all or part of diagnostic evaluations,
as defined n ORS 427 105, when complete eval-
uations are not available through community
mental health programs, and the Diagnosis and
Evaluation Service shall

{1) Prowvide consultation and training to com-
munity mental health programs 1n the develop-
ment of local diagnosis and evaluation services,

(2) Develop and periodically revise division
standards and procedures for diagnosis and eval-
uation services,

(3) Coordinate diagnostic evaluations state
wide to minimize duphication of tests and exam-
mations,

(4) Approve applications for admission to the
training centers,

{5} Provide necessary information to the
State Tramming Center Review Board when a
decision of the Diagnosis and Evaluation Service
regarding admission to a state training center 1s
appealed by the person, the parents or legal
guardian of the person,

(6) Provide consultation to appropnate agen-
cies and individuals regarding persons evaluated,
and

(7) Process and coordinate all placements of
residents from state training centers [1953 c 631 §1,
1965 ¢ 339 §21, 1971 ¢ 74 §1, 1979 ¢ 683 §13]

427.105 Diagnostic evaluations; con-
tents; purpose. (1) Pursuant to rules of the
division, a diagnostic evaluation shall include,
but not be limted to, the following

(a) A social istory,

(b) A psychological evaluation, including an
appropriate individual test of intellectual capac-
1ty, an academic achievement test, a social devel-
opment assessment and an adaptive behavior
assessment,

{¢) A medical evaluation including prenatal,
natal, early postnatal and other past and family
history, a complete physical examination includ-
ing tests of visual function, and any specialized
examinations necessary,

(d) A speech and hearing screening, and
(e) A dental screening

{2) The diagnostic evaluation shall also
attempt to determine the existence of related
conditions such as epilepsy, cerebral palsy,
autism and specific learning disorders and to
outline the most appropriate services for the
treatment and traming of the person, whether
those services are 1mmediately available or not

(3) A facility approved by the division to
conduct diagnostic evaluations may contract
with qualified persons to perform components of
the evaluation [1979 ¢ 683 §14)

427 106 [1953 ¢ 631 §2, 1965 ¢ 339 §22, 1969 ¢ 53 §1,
repealed by 1979 ¢ 683 §37)

427.108 Fee schedules for diagnosis
and evaluation services. The division shall
establish fee schedules for services under ORS
427 104 All fees collected under this section shall
be deposited in the Mental Health Services
Account [1953 ¢ 631 §3, 1977 ¢ 384 §6, 1979 ¢ 683 §15)

427 110 [Repealed by 1953 ¢ 155 §7]

427.112 Certain facilities to charge for
performing diagnostic evaluations. A gen-
eral hospital, community mental health program,
or other facility, except a state traiming center,
providing diagnostic evaluations under ORS
427105 shall charge to and collect from the
person, third party payors, or other persons or
agencies otherwise legally responsible therefor,
the costs of the diagnostic evaluation or emer-
gency care, custody and treatment, as the facihity
would for any other chent or resident [1979 ¢ 683
§30}

427 120 [Amended by 1953 ¢ 155 §7, 1959 ¢ 331 §8,
1965 ¢ 339 §11 repealed by 1979 c 683 §37]
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427 130 [Amended by 195656 ¢ 651 §10, repealed by
1957 ¢ 160 §6]

427 140 [Repealed by 1957 ¢ 388 §17]

427 150 [1953 ¢ 155 §5, 1963 ¢ 411 §1, 1965 ¢ 339 §12,
1969 ¢ 597 §93, 1979 ¢ 683 §27, renumbered 427 041]

ADMISSION TO TRAINING CENTERS

427.175 Admission to {raining centers.
Pursuant to reasonable rules of the division and
1n conformity with ORS 427 180 to 427 190, the
superintendent of a state training center shall
admit as a resident and take custody of any
person who meets the admission requirements set
out in ORS 427,180, [Formerly 427 220]

427.180 Requirements for admission.
(1) A person shall be admatted to a state training
center only after

{a) The person has either been committed to
the division as a mentally retarded person under
ORS 427 290, or an applhcation for admission has
been filed either by the person or by another 1n
the manner set forth i1n QRS 427 185,

(b) The person has undergone a diagnostic
evaluation as defined in ORS 427 105 and the
completed evaluation has been provided to the
Diagnosis and Evaluation Service established
under ORS 427 104, and

(c) Either the Ihagnosis and Evaluation
Service or, upon appeal, the assistant director
finds that the person meets the requirements set
out 1 subsection (2} of this section and approves
the person for admission

(2) A person shall be approved for admission
under paragraph (¢) of subsection (1) of this
section 1if the following conditions exist

(a) The person 1s mentally retarded,

{(b) Programs and services needed by the
person are available 1n a tramming center and
comparable services are not available i1n commu-
nity mental health programs or other human
service agencies,

(c) Admssion to a state training center 1s the
best available plan and 1n the best interest of the
person, famly of the person and the community,
and

(d) Space 1s available or may become avail-
able within a reasonable time 1n an appropriate
unit of a state training center [1979 ¢ 683 §8]

427.185 Diagnostic evaluation; costs of
transportation and maintenance during
evaluation. (1) A person seeking admission to a
state traiming center shall apply on forms and 1n
the manner estabhshed by the division, to the
commumty mental health program serving the

area 1 which the apphcant currently resides If
the person seeking admission 18 a minor or 1s
Incapacitated, the apphcation shall be made by
the person’s parents or guardian or by the person
entitled to custody

{2) Upon receipt of an apphcation, the com-
munity mental health program shall provide or
arrange a diagnostic evaluation, meeting the
requirements set forth 1n ORS 427 105, of the
person on whose behalf the application for adms-
si10n 18 made at a facillity approved by the division
The community mental health program or its
designee shall schedule a date for the diagnostic
evaluation and notify the applhcant or person
having custody No person shall be kept 1n resi-
dence 1n a training center for a diagnostic evalua-
tion longer than 10 business days

(3) The costs of transportation to the com-
munity mental health program or designated
facility shall be paid by the applicant The cost of
maintenance for any perniod of residence m a
training center shall be determined as provided
for in ORS 179 610 to 179 770 and paid by the
applicant or other persons or agencies legally
responsnble [Formerly 427 225]

427.190 Determination of eligibility
and priority for admission; notice of admis-
sion; appeal. (1) Upon receipt of a completed
diagnostic evaluation, the community mental
health program shall forward the compieted
application and the completed diagnostic evalua-
tion to the Diagnosis and Evaluation Service

(2) Upon receipt of a completed application
and diagnostic evaluation from the community
mental health program, the Diagnosis and Eval-
uation Service shall promptly determine the ehigi-
bility and priority for admission 1n accordance
with ORS 427 180 and 427 195

(3) When space 1n an appropriate unit of a
training center becomes available for a person
otherwise eligible for admission under ORS
427 180, the Dhagnosis and Ewvaluation Service
shall notify the applicant or, if the person 1s
committed, the director of the commumty mental
health program in the county of the person’s
residence that the person has been accepted for
admission The nofice shall establish the date
when the admission 18 to be made If the person
does not appear at the designated training center
within 15 days after the date established for
admission, the application of the person may be
canceled by the Diagnosis and Evaluation Serv-
1ce

(4) A person applying for admaission to a state
traiming center or, if the person 1s a minor or
incapacitated, the person applymng for admission
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on behalf of the minor or incapacitated person
may appeal any decision of the Diagnosis and
Evaluation Service regarding admission to the
assistant director The appeal shall be filed
within 30 days of receipt of notice of the decision
and shall set forth the reasons for the appeal The
assistant director shall convene the State Train-
ing Center Review Board, established under ORS
427 205, within 30 days of receipt of the appeal
The board shall advise the assistant director
regarding disposition of the appeal, and the
assistant director shall make a decision on the
appeal within 30 days of the meeting of the board
The decision of the assistant director shall be
final [1979 ¢ 683 §10]

427.195 Schedule of admissions; pri-
ority admissions; costs of transportation
and maintenance. (1) Persons are entitled to
admission to state traiming centers 1n the order in
which completed applications are recewved and
filed by the Dagnosis and Evaluation Service,
whether the person has been commutted to the
division or 1s voluntarily requesting admission
However, pursuant to rules of the division, per-
sons may be admitted on a priority basis if their
behavior or condition 1s a threat to their welfare
or safety or to the safety of others

(2} A person committed to the division and
approved for admission by the Diagnosis and
Evaluation Service shall be conveyed to the desig-
nated tramning center by a member of the family
of the person or other persons legally responsible
for the person The expense of the transportation
of the person to the designated tramning center
shall be paid by the county in which the petition
of commitment 1s filed

{3) The costs of transportation for a volun-
tary applicant to the designated training center
shall be paid by the applicant or, 1f the applicant
1s & minor or mcapacitated person, by the parents
or person entitled to custody of the apphcant

(4) The cost of maintenance for the pertod of
residence shall be determined as provided for 1n
ORS 179 610 to 179 770 and paid by the appro-
priate persons or agencies, whether the resident
was committed to the division or voluntanly
apphed for admission to the tramming center
[Formerly 427 065]

427 200 [1953 ¢ 615 §1, repealed by 1957 ¢ 202 §6]

427.205 State Training Center Review
Board; appointment; terms; compensation
and expenses; duties. (1) The Assistant Direc-
tor for Mental Health shall appoint a State
Training Center Review Board composed of three
members The Oregon Association for Retarded
Citizens, the Fairview Parents Association and

the Oregon Developmental Disabilities Council
or their successor organizations shall each recom-
mend three persons to the assistant director The
assistant director shall select one person from
each list to serve as a member of the board Each
board member shall have had at least five years of
involvement and active mnterest 1n programs for
mentally retarded persons None shall be an
employe of the division

{2) The term of office of each member 15 two
years The assistant director may remove any
member for misconduct or neglect of duty
Replacement of board members shall be accom-
phished by the same procedure as that used in
subsection (1) of this section for selection The
assistant director shall request a new hst of three
persons from the orgamization whose nominee for
board member 1s to be replaced

(3) A member of the board not otherwise
employed full time by the state shall be paid on a
per diem basis an amount equal to four percent of
the gross monthly salary of a member of the State
Board of Parole for each day during which the
member 15 engaged 1n the performance of official
duties, includmng necessary travel time In addi-
tion, subject to ORS 292 220 to 292 250 regulat-
ing travel and other expenses of state officers and
eraployes, the member shall be rexmbursed for
actual and necessary travel and other expenses
mcurred by the member in the performance of
official duties

(4} The board shall perform the following
duties

(a) Review decisions of the Diagnosis and
Evaluation Service regarding admissions to
training centers that have been appealed by the
applicant or, if a minor or incapacitated person,
by the person applying on the behalf of the minor
or incapacitated person and advise the assistant
director regarding the appropriateness for the
admission

{b) Review decisions of the division pursuant,
to ORS 427 300 (2) when the resident, parent of
the resident, guardian or person entitled to cus-
tody has appealed the decision and advised the
assistant director regarding the appropriateness
of the decision

(c) Annually review state tramning center
plans for continuing residential care and traming
of residents pursuant to ORS 427 (20,

(5) The board shall operate pursuant to rules
promulgated by the division {1979 ¢ 683 §11]

427.210 {1959 ¢ 331 §1, 1965 ¢ 339 §13, 1973 ¢ 827 §44,
repealed by 1979 ¢ 683 §37]

INVOLUNTARY COMMITMENTS OF
MENTALLY RETARDED

427.215 Definitions for ORS 427.020,
427,031, 427.061, 427.112 and 427.235
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to 427.290. As used in ORS 427 020, 427 031,
427 061, 427 112 and 427 235 to 427 290, unless
the context requires otherwise, “mentally
retarded person” applies only to a person who,
because of mental retardation, 1s or 1s alleged to
be either

(1) Dangerous to self or others, or

(2) Unable to provide for basic personal needs
and not recewving care as 1s necessary for the
health, safety or habilitation of the person [1973
c 683 §16]

427 220 [1959 ¢ 331 §2, 1961 ¢ 661 §17, 1965 ¢ 339 §14,
1973 ¢ 277 §1, 1979 ¢ 683 §7, renumbered 427 175] .

427 225 {1961 c 661 §19, 1965 ¢ 339 §15, 1973 ¢ 277 §2,
1979 ¢ 683 §9, renumbered 427 185]

427 230 [1959 ¢ 331 §6, 1965 ¢ 339 §16, 1973 ¢ 277 §3,
repealed by 1979 c 683 §37]

427.235 Notice to court of need for
commitment; investigation; report and rec-
ommendation. (1) Any two persons may notify
the judge of the court having probate junisdiction
for the county or the eircuit court, 1f 1t 18 not the
probate court but 1ts jurisdiction has been
extended to include commitment of the mentally
retarded under ORS 3 275, that a person within
the county 1s a mentally retarded person i need
of commitment for residential care, treatment
and training Such notice shall be 1 writing and
sworn to before an officer qualified to admimster
an oath and shall set forth the facts sufficient to
show the need for investigation The eircuit court
shall forward notice to the community mental
health program director in the county 1f 1t finds
the notice sufficient to show the need for investi-
gation The director or the designee of the direc-
tor shall immediately nvestigate to determine
whether the person 1s 1n fact a mentally retarded
person However, if the petition for commitment
18 from a state training center, the duties of the
community mental health program director
under ORS 427 235 to 427 270, 427 280 and
4277 285 shall be the responsibility of the superin-
tendent of the state training center or the
designee of the superintendent

(2) Any person who acts i good faith shall
not be held civilly hable for making of the notifi-
cation under subsection (1) of thig section

(3) Any investigation conducted by the com-
munity mental health program director or the
designee of the director under subsection (1) of
this section shall commence with an interview or
examination of the allegedly mentally retarded
person, where possible, in the home of the

allegedly mentally retarded person or other place
familiar to the allegedly mentally retarded per-
son Further investigation if warranted shall
include a diagnostic evaluation as defined in ORS
427 105 and may also include interviews with the
allegedly mentally retarded person’s relatives,
neighbors, teachers and physician The investiga-
tion shall also determine 1if any alternatives to
commitment are available The investigator shall
also determine and recommend to the court
whether the person 1s meapacitated and m need
of a guardian or conservator

{4) The 1nvestigation report shall be submit-
ted to the court within 30 days of receipt of notice
from the court A copy of the investigation report
and diagnostic evaluation, if any, shall aiso be
made available to the Dhagnosis and Evaluation
Service of the division and to the allegedly men-
tally retarded person and, where the allegedly
mentally retarded person 1s a minor or 1ncapaci-
tated, to the parents of the allegedly mentally
retarded person or guardian as soon as possible
after 1ts completion but 1n any case prior to a
hearing held under ORS 427 245

(5) Any person conducting an evaluation or
investigation under this section shall 1n no way be
held civilly hable for conducting the investigation
or performing the diagnostic evaluation [1979 c 683
§17)

42’7 240 [1959¢ 331 §3, 1965 ¢ 339 §17, 1969 ¢ 391 §10,
1973 ¢ 277 §4, repealed by 1979 c 683 §37]

427.245 Hearing to determine mental
retardation; citation to appear; notice;
right to legal counsel. (1) If the court, follow-
ing receipt of an mvestigation report under ORS
427 235, concludes that there 1s probable cause to
believe that the subject of the investigation 18 m
fact a mentally retarded person, 1t shall, through
the 1ssuance of a citation as provided in subsec-
tion (2) of this section, cause the person to be
brought before 1t at such time and place as 1t may
direct for a hearing to deterrine whether the
person 18 mentally retarded The person shall be
given the opportunity to appear at the hearing If
the person is detamed pursuant to ORS 427 255,
the court shall hold the hearing within seven
business days.

(2) Upon a determination under subsection
(1) of this section that probable cause exists to
behieve that the person is m fact a mentally
retarded person, the judge shall cause a citation to
1ssue to the person or, if the person 1s a minor or
incapacitated, to the parent or legal guardian of
the person The citation shall state the specific
reasons the person 1s beheved to be mentally
retarded The citation shall also contam a notice
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of the time and place of the commitment heaning,
the right to legal counsel, the right to have legal
counsel appointed 1f the person 15 unable to afford
legal counsel, the right to have legal counsel
appointed immedhately if so requested, the nght
to subpena witnesses 1 behalf of the person to
testify at the hearing, the right to cross-examine
all witnesses and such other information as the
court may direct The citation shall be served on
the person by the community mental health pro-
gram director or the designee of the director
dehvering a duly certified copy of the ongmal to
the person prior to the hearing The person, the
parents of the person or the legal guardian of the
person shall have the opportunity to consult with
legal counsel prior to being brought before the
court The community mental health program
director or the designee of the director shall
advise the person of the purpose of the citation
and the possible consequences of the proceeding
(1979 ¢ 683 §18)

427 250 {1959 ¢ 331 84, 1965 ¢ 339 §18, 1969 ¢ 391 §11,
repealed by 1979 ¢ 683 §37)

427.255 Detention prior to investiga-
tion or hearing; care and maintenance
while under custody. (1} If the court finds
that there 1s probable cause to beheve that failure
to take an allegedly mentally retarded person into
custody pending an investigation or hearing
would pose an imminent and serious danger to
the person or to others, the judge may 1ssue a
warrant of detention to either the community
mental health program director or the shenff of
the county directing that the person or the
designee of the person take the allegedly mentally
retarded person into custody and produce the
mentally retarded person at the time and place
stated 1n the warrant. At the time the person 1s
taken into custody, the person taking the person
mto custody shall advise the allegedly mentally
retarded person or, if the allegedly mentally
retarded person 1s mncapacitated or a minor, the
parents or guardian of the allegedly mentally
retarded person of the person’s rnght to counsel,
to have legal counsel appointed if the allegedly
mentally retarded person 1s unable to afford legal
counsel, and, 1f requested, to have legal counsel
appointed immediately

(2) A person taken mto custody under sub-
section (1) of this section shall be provided all
care, custody, evaluation and treatment required
for the mental and physical health and safety of
the person and the director of the facihity retain-
ing custody shall report any care, custody, evalua-
tion or treatment provided the person to the
court as required by ORS 427 280 Any diagnostic
evaluation performed on such person shall be

consistent with division rules and ORS 427 105
Any prescription or administration of drugs shall
be the sole responsibility of the treating physi-
ctan The allegedly mentally retarded person shall
have the right to the least hazardous treatment
procedures while i custody, and the treating
physician shall be notified immed:ately of the use
of any mechanical restraints on the person A
note of each use of mechanical restraint and the
reasons therefor shall be made a part of the
person’s chinical record over the signature of the
treating physician [1979 ¢ 683 §19)

427 260 [1959 c 331 §5, 1965 ¢ 339 §19, 1973 ¢ 277 §5,
repealed by 1879 c 683 §37]

427.265 Court to advise mentally
retarded person of rights; appointment of
legal counsel, {1) At the time the allegedly
mentally retarded person 1s brought before the
court, the court shall advise the person of the
reason for being brought before the court, the
nature of the proceedings and the possible results
of the proceedings The court shall also advise the
allegedly mentally retarded person of the right to
subpena witnesses and to suitable legal counsel
possessing skills and experience commensurate
with the nature of the allegations and complexity
of the case durimg the proceedings, and that if the
person does not. have funds with which to retain
suitable legal counsel, the court shall appoint
such legal counsel to represent the person without
cost If the allegedly mentally retarded person
does not request legal counsel, the legal guardan,
relative or friend may request the assistance of
legal counsel on behalf of the person

(2) If no request for legal counsel 1s made, the
court shall appoint suitable legal counsel

{3) If the person 1s unable to afford legal
counsel, the court shall determine and allow, as
provided in ORS 135 055, the reasonable
expenses of the person and compensation for
legal counsel The expenses and compensation so
allowed by a county court shall be paid by the
county of residence of the allegedly mentally
retarded person The expenses and compensation
so allowed by a circuit court shall be paid by the
state from funds available for the purpose In all
cases legal counsel shall be present at the hearing
and may examine all witnesses offering testi-
mony, and otherwise represent the person

(4) If the allegedly mentally retarded person,
the legal counsel, parent, guardian, an examiner
or the court requests, the court may, for good
cause, postpone the hearing for not more than 72
hours 1n order to allow preparation for the hear-
mg The court may, for good cause, order the
continuation of detention authorized under ORS
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427 255, during a postponement [1979 ¢ 883 §20,
1979 ¢ 867 §13, 198155 ¢ 3 §135]

427.270 Report of diagnostic evalua-
tion; recommendations of examining facil-
ity; appointment of experts to conduct
additional examination. (1) The examimng
facihty conducting the diagnostic evaluation
shall make 1ts report in wrnting to the court
Where components of the diagnostic evaluation
have been performed within the previous year
according to division rules and ORS 427 105, and
the records of the evaluation are available to the
examimng facility pursuant to ORS 179 505 and
divisien rules, the results of such evaluation may
be introduced in court 1n heu of repetition of
those components by the examining facility If
the facility finds, and shows by 1ts report, that the
person examined 1s a mentally retarded person,
the report shall include a recommendation as to
the type of treatment or training facility best
calculated to habilitate the person The report
shall also advise the court whether 1n the opinion
of the examining facihily the mentally retarded
person and, 1f the mentally retarded person 1s a
minor or incapacitated, the parents or legal
guardian of the mentally retarded person would
cooperate with voluntary treatment or tramning
and whether the person would benefit exther from
voluntary treatment or traiming or from appomt-
ment of a legal guardian or conservator

(2} If the allegedly mentally retarded person
or the parent, legal guardian or legal counsel of
the allegedly mentally retarded person requests,
the judge shall appoint an additional physician or
psychologist, or both, to examine the person and
make separate reports in writing to the court
However, the court shall not appomnt more than
one additional physician and one additional psy-
chologist to examine the person {1979 ¢ 683 §21]

427.275 Fees of persons appointed by
court to perform diagnostic evaluations;
payment by counties; witness fees. Any
physician or psychologist employed by the judge
to make a diagnostic evaluation of a person
alleged to be mentally retarded shall be allowed a
fee as the court in 1its discretion determines
reasonable for the evaluation Witnesses sum-
moned to give testimony shall receive the same
fee as 15 paid 1n cvil cases The costs of the
evaluation shall be paid by the county of resi-
dence of the person or, if the person has no
residence within the state, by the county in which
the person 1s taken into custody The county shail
not be held responsible for the costs of pror
examinations or tests reported to the court, or of
diagnostic evaluations performed or arranged by

the community mental health program or divi-
sion {1979 ¢ 683 §31]

427.280 Treatment given after citation
issued; notice to court. The court shall be fully
advised by the community mental health pro-
gram director or, when the person has been
detained under ORS 427 255, by the director of
the facility retaining custody of all treatment
known to have been admimstered to the allegedly
mentally retarded person after a citation has been
1ssued to the person [1979 c 683 §22]

427.285 Necessary witnesses at hear-
ing; cross-examination. The mvestigator and
other appropriate persons or professionals as nec-
essary shall appear at the hearing and present the
evidence The allegedly mentally retarded person
shall have the right to cross-examine all wit-
nesses, the investigator and the representative
(1879 c 683 §23]

427.290 Determination by court of
mental retardation; discharge; conditional
release; commitment. After hearing all of the
evidence, and reviewing the findings of the inves-
tigation and other examiners, the court shall
determine whether the person 1s mentally
retarded and because of mental retardation 13
either dangerous to self or others or 1s unable to
provide for the personal needs of the person and
18 not recelving care as 15 necessary for the health,
safety or habilitation of the person If m the
opwnion of the court the person 1s not mentally
retarded, the person shall be dwscharged forth-
with If in the opimion of the court the person 1s,
by clear and convincing evidence, mentally
retarded, the court may order as follows

(1) If the mentally retarded person can give
mmformed consent and 1s willing and able to par-
ticipate 11 treatment and training on a voluntary
basis, and the court finds that the person will do
30, the court shall order release of the person and
dismiss the case

(2) If a relative, a friend or legal guardian of
the mentally retarded person requests that the
relative, friend or legal guardian be allowed to
care for the mentally retarded person for a period
of one year 1n a place satisfactory to the judge and
shows that the relative, friend or legal guardian 1s
able to care for the mentally retarded person and
that there are adequate financial resources avail-
able for the care of the mentally retarded person,
the court may commit the mentally retarded
person and order that the mentally retarded per-
son be conditionally released and placed n the
care and custody of the relative, friend or legal
guardian The order may be revoked and the
mentally retarded person committed to the divi-

274



MENTALLY RETARDED; DEVELOPMENTALLY DISABLED

427.306

sion for the balance of the year whenever, 1n the
opmion of the court, 1t 15 1n the best interest of
the mentally retarded person

(3) If 1n the opmion of the court voluntary
treatment and training or conditional release 1s
not m the best interest of the mentally retarded
person, the court may order the commitment of
the person to the division for care, treatment or
tramning The commitment shall be for a period
not to exceed one year with provisions for cen-
tinuing commitment pursuant to ORS 427 020

(4} If 1n the opinion of the court the mentally
retarded person may be incapacitated, the court
may appomt a legal guardian or conservator pur-
suant to ORS 126 103 or 126 157 The appoint-
ment of a guardian or conservator shall be a
separate order from the order of commitment
{1979 ¢ 683 §24]

427.295 Appeal of determination;
appointment of legal counsel; costs. If a per-
son determined by a court to be mentally retarded
appeals the determination or disposition based
thereon, and 1s unable to afford suitable legal
counsel possessing skills and experience commen-
surate with the nature and complexity of the case
to represent the person on appeal, the court, upon
request of the person or upon 1ts own motion,
shall appomt suitable legal counsel to represent
the person The compensation for legal counsel
and costs and expenses necessary to the appeal
shall be determined and allewed by the appellate
court as provided in ORS 135 055 1if the cireunt
court 18 the appellate court or as provided 1n ORS
138 500 1f the Court of Appeals or Supreme Court
18 the appellate court The compensation, costs
and expenses so allowed shall be paid as provided
i ORS 138 500 [1979 ¢ 867 §15, 1981 s ¢ 3 §136, 1985
¢ 502 §26)

427.300 Assignment to appropriate
facility; notice of transfer or discharge;
appeal; hearing. (1) The division may, at 1its
discretion, direct any court-committed mentally
retarded person to the facihity best able to treat
and train the person The authorty of the divi-
sion on such matters shall be final

(2) At any time, for good cause and 1n the best
imnterest of the mentally retarded person, the
division may decide to transfer a resident from
one facihty to another or discharge a resident as
ne longer 1n need of residential care, treatment or
training 1n a state training center Fifteen days
prior to division action, the division shall notafy
the resident and the parent, guardian or person
entitled to custody of the resident by certified

mail of 1ts decision The notice shall indicate the
right of the aforementioned parties to appeal this
decision to the State Training Center Review
Board in wniting within 10 days after receipt of
notice Within 30 days from the date the appeal 1s
received by the division, the State Training Cen-
ter Review Board shall hold a hearing at which
the division and the person having filed the
appeal shall present their case and shall commu-
nicate 1ts recommendation to the assistant direc-
tor pursuant to ORS 427205 (4)(b), and the
assistant director shall communicate the decision
of the assistant director by certified mail to the
appealing party

(3) The division, pursuant to its rules, may
delegate to a community mental health program
director the responsibility for assignment of men-
tally retarded persons to suitable facilities or
transfer between such facilities under conditions
which the division may define Any voluntary
chent or resident shall be released from the treat-
ng or tramnng facility within 15 business days of
the request of the chent or resident for release,
unless commitment procedures are imtiated
under ORS 427 235 [1979 ¢ 683 §25]

427 305 ({1973 ¢ 585 §2, 1979 ¢ 883 §33, renumbered
487 051]

427.306 Confinement of mentally
retarded persons in certain facilities pro-
hibited; attendants required. (1) No person,
not mcarcerated upon a criminal charge, who has
been alleged or adjudged a mentally retarded
person shall be confined 1n any prison, jail or
other inclosure where those charged with a crime
or a violation of a mun:eipal ordinance are incar-
cerated

(2) No person alleged or adjudged a mentally
retarded person, not incarcerated on a criminal
charge, shall be confined without an attendant 1n
charge of the person If not confined 1n a commu-
nity hospital, the community mental health pro-
gram director or shenff having the person in
custody shall select some suitable person to act as
attendant in quarters sutable for the comfort-
able, safe and humane confinement of the person
The person shall be detained in the least
restrictive setting consistent with the person’s
emotional and physical needs and the protection
of others [1979 ¢ 683 §26]

427 310 {1973 ¢ 585 §3, repealed by 1979 ¢ 683 §37]
427 315 [1973 ¢ 585 §6, repealed by 1979 ¢ 683 §37]
427 320 [1973 ¢ 585 §4, repealed by 1979 ¢ 682 §37]
427 325 [1973 c¢ 585 §5, repealed by 1979 ¢ 683 §37)
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