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Chapter 135

1983 REPLACEMENT PART

Arraignment and Pretrial Provisions

ARRAIGNMENT
(Generally)

Time and place

Scope of proceedings

When presence of defendant is required;
appearance by counsel

Bringing in defendant not yet arrested or
held to answer

Omnibus hearing; when held; subject;
ruling of court; counsel required

(Counsel; Name Used)

Right to counsel

Court appointment of counsel; waiver

Eligibility for court-appointed counsel

Selection of appointed counsel; panel of
attorneys; qualifications

Appointed counsel fee; expenses; payment
of expenses and fee

Communication to defendant as to use of
name in accusatory instrument

Name used in further proceedings

PRELIMINARY HEARING
(Generally)

Information as to charge, right to counsel,
use of statement, preliminary hearing
and use by Parole Board

Statement by defendant when not advised
of rights

Obtaining counsel

Subpenaing witnesses

Examination of adverse witnesses

Right of defendant to make or waive
making a statement

Statement of defendant

Use :lf statement before grand jury or on
tri

Memorandum of waiver of right to make
statement

Examination of defendant’s witnesses

Exclusion of witnesses during examination
of others

Memorandum relative to witnesses

Retention of statements and depositions by
magistrate; inspection

Counsel for complainant; district attorney

Oregon Evidence Code to apply in prelimi-
nary hearings; exception

(Discharge or Commitment)

Discharge
Holding defendant to answer; use of hear-
say evidence
Commitment
Indorsement in certain cases
Di;ection to sheriff; detention of defen-
ant

135.225 Forwarding of papers by magistrate

RELEASE OF DEFENDANT

135.230 Release of defendants; definitions

135.235 Release assistance officer

135.240 Releasable offenses

135.245 Release decision

135.250 General conditions of release agreement

135.255 Release agreement

135.260 Conditional release

135.265 Security release

135.270 Taking of security

135.280 Forfeiture and apprehension

135.285 Release decision review and release upon
appeal

135.290 Punishment by contempt of court

135.295 Application of ORS 135.230 to 135.290 to
certain traffic offenses

PLEADINGS
(Defendant’s Answer Generally)

135.305 Types of answer
135.315 Types of pleading
135.325 Pleading a judgment

(Plea)

135.335 Pleading by defendant; alternatives

135.345 Legal effect of plea of no contest

135.3556 Presentation of plea; entry in journal;
form

135.360 Special provisions relating to presentation
of plea of guilty and no contest

135.365 Withdrawal of plea of guilty or no contest

135.370 Not guilty plea as denial of allegations of
accusatory instrument

135.375 Pleading to other offenses

135.380 Time of entering plea; aid of counsel

135.385 Defendant to be advised by court

135.390 Determining voluntariness of plea

135.395 Determining accuracy of plea

(Plea Discussions and Agreements)

135.405 Plea discussions and plea agreements

135.415 Criteria to be considered in plea discus-
sions and plea agreements

135.425 Responsibilities of defense counsel

135.432 Responsibilities of trial judge

135.435 Discussion and agreement not admissible

135.4456 Wli)tlhdrawn plea or statement not admissi-

e

(Related Procedure)

135.455 Notice prior to trial of intention to rely on
alibi evidence; content of notice; effect
of failure to supply notice

135.465 Defect in accusatory instrument as affect-
ing acquittal on merits
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135.470
136.510

136.620
135.630
135.540
135.560

135.610
135.630
135.640

135.660

135.660
135.670
135.680

135.690
135.700

135.703
135.706

135.707
135.709

PRETRIAL MOTIONS

Motion to dismiss accusatory instrument
on grounds of former jeopardy

Grounds for motion to set aside the indict-
ment

Time of making motion; hearing

Effect of allowance of motion

Effect of resubmission of case

Order to set aside is no bar to future
prosecution

DEMURRERS

Demurrer; generally

Grounds of demurrer

When objections which are grounds for
demurrer may be taken

Hearing of objections specified by demur-
rer

Judgment on demurrer; entry in journal

Allowance of demurrer

Failure to resubmit case after allowance of
demurrer

Resubmission of case

Disallowance of demurrer

COMPROMISE

Crimes subject to being compromised

Satisfaction of injured person; discharge
of defendant

Discharge as bar to prosecution

Exclusiveness of procedure

SUFFICIENCY OF ACCUSATORY INSTRUMENTS

136.713
135.716

135.717
135.720
135.726
135.727
135.730
135.733
136.736

135.737
135.740
135.743

136.745
135.747
135.760

135.7563
135.766

135.757

Necessity of stating presumptions of law
and matters judicially noticed

Effect of nonprejudicial defects in form of

accusatory instrument
Time of crime
Place of crime in certain cases
Person injured or intended to be injured
Description of animal
Judgments; facts conferring jurisdiction
Defamation

Forgery; misdescription of forged instru-
ment

Perjury
Construction of words and phrases used

Fictitious or erroneous name; insertion of
true name

SPEEDY TRIAL PROVISIONS
Delay in finding an indictment or filing an
information
Effecatl of delay in bringing defendant to
tri
Where there is reason for the delay

DISMISSAL OF ACTION
Effect of dismissal
Dismissal on motion of court or district
attorney
Nolle prosequi; discontinuance by district
attorney

135.760
135.763
135.766

135.767
135.770
136.773

136.776
136.777
1365.779

135.783

136.786
135.787

136.789
135.791

135.793

135.8056
1365.816
135.826

135.836
135.846
136.856
1365.866

135.873

135.881
135.886
135.891

135.896

135.901

PROSECUTION OF PRISONERS
Notice requesting early trial on pending
charge

Trial within 90 days of notice unless
continuance granted

Dismissal of criminal proceeding not
brought to trial within allowed time

Presence of prisoner at proceedings

Release of prisoner prohibited

District attorney to furnish certain docu-
ments

DETAINER

Agreement on Detainers

Definition for ORS 135.776

Enforcement of ORS 135.776 by public
agencies

Effect of escape from custody in another
state

Surrender of custody under ORS 135.776

Administrator of agreement; appointment;
duties

Notice of request for temporary custody;
prisoner’s rights

Request for final disposition of detainer
from prisoner without state

Procedure where untried instrument
pending against prisoner without state

PRETRIAL DISCOVERY

Applicability; scope of disclosure
Disclosure to defendant

Other disclosure to defendant;
conditions

Disclosure to the state

Time of disclosure

Property not subject to discovery

Effect of failure to comply with discovery
requirements

Protective orders

special

DIVERSION
Definitions for ORS 135.881 to 135.901
Requirements for diversions; factors
considered

Conditions of diversion agreement; dis-
missal of criminal charges; scope of
agreement

Stay of criminal proceedings during
period of agreement; limitation on stay;
effect of declining diversion

Effect of compliance or noncompliance
with agreement; effect of partial compli-
ance in subsequent criminal proceedings;
record of participation in program

MEDICAL AND PSYCHOLOGICAL TREATMENT

1365.930
135.936
135.840

135.9456
135.950

1374
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Mental Health Division to establish pilot
program; evaluation; eligibility

Duties of Mental Health Division

Insuring eligible participants access to
program; withdrawal of uncooperative
participants

Rules

Authority to accept gifts and grants;
deposit of moneys in General Fund
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PENALTIES
135.990 Penalties

CROSS REFERENCES

Civil commitment of sexually dangerous persons, 426.510 to
426.670

Constitutional rights of accused, Const. Art. I, §11

Diversion programs for drug-dependent persons, 430.450 to
430.555

Duties relating to administration of justice, enforcement of
performance, 1.025

Hearing for traffic offense, 153.545 to 153.555

Indictment defective in form may be amended, Const. Art.
VII (A), §5

Inspection by defendant of evidence obtained, 133.723

Public defenders, state and county, Ch. 151

Traffic offense, violations bureau for, clerk of court to accept
written appearance, plea of guilty and payment of fine,
153.600

Violation of conditions of release not an escape, 162.135

135.335
Notice of defense of criminal responsibility matters, 161.309

135.815, 135.836
Witnesses, testimony under hypnosis, recording and disclo-
sure, 136.675 to 136.695

135.886
Diversion procedures in driving under the influence of
intoxicants cases, 484.445 to 484.475
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ARRAIGNMENT AND PRETRIAL PROVISIONS

135.040

ARRAIGNMENT
(Generally)

135.010 Time and place. When the
accusatory instrument has been filed, and if the
defendant has been arrested, or as soon thereaf-
ter as the defendant may be arrested, the defen-
dant shall be arraigned thereon as provided in
ORS 135.030 before the court in which it is
found. Except for good cause shown or at the
request of the defendant, if the defendant is in
custody, the arraignment shall be held during the
first 36 hours of custody, excluding holidays,
Saturdays and Sundays. In all other cases, ex-
cept as provided for in ORS 133.060, the arraign-
ment shall be held within 96 hours after the
arrest. [Amended by 1973 c.836 §130; 1983 ¢.344 §1; 1983
661 §12]

135.020 Scope of proceedings. The
arraignment shall be made by the court, or by
the clerk or the district attorney under its direc-
tion, as provided in ORS 135.030. The arraign-
ment consists of reading the accusatory instru-
ment to the defendant, causing delivery to the
defendant of a copy thereof and indorsements
thereon, including the list of witnesses indorsed
on it or appended thereto if the accusatory in-
strument is an indictment, asking the defendant
how the defendant pleads to the charge. [Amended
by 1973 ¢.836 §131; 1983 c.344 §2]

135.030 When presence of defendant
is required; appearance by counsel. (1)
When the accusatory instrument charges a crime
punishable as a felony, the defendant shall ap-
pear in person at the arraignment.

(2) When the accusatory instrument charges
a crime punishable as a misdemeanor, the defen-
dant may appear in person or by counsel.

(3) As used in this section, a defendant
appears “in person” if:

(a) The defendant is physically present
before the court; or

(b) The defendant appears before the court
by means of simultaneous television transmis-
sion allowing the court to observe and communi-
cate with the defendant and the defendant to
observe and communicate with the court. How-
ever, appearance by simultaneous television
transmission shall not be permitted unless the
facilities used enable the defendant to consult
privately with defense counsel during the pro-
ceedings. [Formerly 135.110; 1983 ¢.344 §3]

135.035 Bringing in defendant not
yet arrested or held to answer. When an
accusatory instrument is filed in court, if the
defendant has not been arrested and held to

answer the charge, unless he voluntarily appears
for arraignment, the court shall issue a warrant
of arrest as provided in ORS 133.110. [Formerly
135.140]

135.037 Omnibus hearing; when held;
subject; ruling of court; counsel required.
(1) At any time after the filing of the accusatory
instrument in circuit court and before the com-
mencement of trial thereon, the court upon
motion of any party shall, and upon its own
motion may, order an omnibus hearing.

(2) The purpose of an omnibus hearing shall
be to rule on all pretrial motions and requests,
including but not limited to the following issues:

(a) Suppression of evidence;

(b) Challenges to identification procedures
used by the prosecution;

(c) Challenges to voluntariness of admis-
sions or confession; .

(d) Challenges to the accusatory instrument.

(3) The court, at the time of the omnibus
hearing, may also consider any matters which
will facilitate trial by avoiding unnecessary proof
or by simplifying the issues to be tried, or which
are otherwise appropriate under the circum-
stances to facilitate disposition of the proceed-
ing.

(4) At the conclusion of the hearing and
prior to trial the court shall prepare and file an
order setting forth all rulings of the court on
issues raised under subsection (2) of this section.
The court shall further prepare and file a memo-
randum of other matters agreed upon at the
hearing. Except in a prosecution of the defen-
dant for perjury or false swearing, or impeach-
ment of the defendant, no admissions made by
the defendant or his attorney at the hearing shall
be used against the defendant unless the admis-
sions are reduced to writing and signed by the
defendant and his attorney.

(5) This section shall not be applied in any
proceeding or at any stage of any proceeding
where the defendant is not represented by coun-
sel. [1973 ¢.550 §2]

(Counsel; Name Used)

135.040 Right to counsel. If the defen-
dant appears for arraignment without counsel,
he shall be informed by the court that it is his
right to have counsel before being arraigned and
shall be asked if he desires the aid of counsel.
[Formerly 135.310]
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135.045 Court appointment of coun-
sel; waiver. If upon arraignment of a person
accused of a crime against the laws of this state,
the person being arraigned appears without
counsel, the court having jurisdiction of the case,
in accordance with ORS 135.050, shall appoint
suitable counsel to represent him unless the
person waives counsel and the court approves
the waiver. [Formerly 135.320]

135.050 Eligibility for court-
appointed counsel. (1) Suitable counsel for a
defendant shall be appointed by a magistrate if:

(a) The defendant is before a court or magis-
trate on a matter described in subsection (5) of
this section;

(b) The defendant requests aid of counsel;

(c) The defendant provides to the court in
writing a verified financial statement and any
other information in writing and under oath that
the court may require or that the defendant
desires to submit relating to the defendant’s
financial ability to obtain counsel; and

(d) It appears to the court that the defen-
dant is without means and is unable to obtain
counsel.

(2) Appointed counsel shall not be denied to
any person merely because the person’s friends
or relatives have resources adequate to retain
counsel or because the person has deposited or is
capable of depositing security for release. How-
ever, appointed counsel may be denied to a per-
son if the person’s spouse has adequate resources
which the court determines should be made
available to retain counsel. Counsel should be
provided to any person who is financially unable
to attain adequate representation without sub-
stantial hardship in providing necessities to the
person or the person’s family.

(83) The defendant’s financial statement
under subsection (1) of this section shall include,
but not be limited to:

(a) A list of bank accounts in the name of
defendant or defendant’s spouse, and the balance
in each;

(b) A list of defendant’s interests in real
property and those of defendant’s spouse;

(c) A list of automobiles and other personal
property of significant value belonging to defen-
dant or defendant’s spouse;

(d) A list of debts in the name of defendant
or defendant’s spouse, and the total of each; and

(e) A record of earnings and other sources of
income in the name of defendant or defendant’s
spouse, and the total of each.

(4) If the court determines that a defendant
meets the criteria under subsections (1) and (2)
of this section, the court may grant a continu-
ance to permit the defendant to make further
efforts to obtain counsel, or the court may allow
the defendant to execute an agreement with the
agency paying the costs of a court-appointed
counsel to repay on a monthly basis the cost of a
court-appointed counsel. The agreement shall
provide for repayment regardless of defendant’s
guilt or innocence.

(5) Counsel must be appointed for a defen-
dant who meets the requirements of subsection
(1) of this section and who is before the court or
magistrate on any of the following matters:

(a) Charged with a crime.

(b) For a hearing to determine whether an
enhanced sentence should be imposed when such
proceedings may result in the imposition of a
felony sentence.

(c) For extradition proceedings under the
provisions of the Uniform Criminal Extradition
Act.

(d) For any proceeding concerning an order
of probation, including but not limited to the
revoking or amending thereof.

(6) Unless otherwise ordered by the court,
the appointment of counsel under this section
shall continue during all criminal proceedings
resulting from the defendant’s arrest through
acquittal or the imposition of punishment. The
court having jurisdiction of the case may substi-
tute one appointed counsel for another at any
stage of the proceedings when the interests of
justice require such substitution.

(7) If, at any time after the appointment of
counsel, the court having jurisdiction of the case
finds that the defendant is financially able to
obtain counsel, the court may terminate the
appointment of counsel. If, at any time during
criminal proceedings, the court having jurisdic-
tion of the case finds that the defendant is finan-
cially unable to pay counsel whom the defendant
has retained, the court may appoint counsel as
provided in this section.

(8) A civil proceeding may be initiated by
any public body which has expended moneys for
the defendant’s legal assistance within two years
of judgment if the defendant was not qualified in
accordance with subsection (1) of this section for
legal assistance.

(9) The civil proceeding shall be subject to
the exemptions from execution as provided for
by law. [Formerly 133.625; 1981 s.s. ¢.3 §118]

Note: Section 119, chapter 3, Oregon Laws 1981
(special session), provides:
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135.065

Sec. 119. Repayments on or after January 1, 1983, of
the cost of a court-appointed counsel in respect to a proceed-
Jng 1n a cireuit or district court under an agreement executed
under ORS 135.050 (4) with a county before January 1, 1983,
shall be paid to the Department of Revenue and deposited in
the General Fund available for general governmental expen-
ses.

135.053 Selection of appointed coun-
sel; panel of attorneys; qualifications. (1)
Counsel appointed pursuant to ORS 135.045 or
135.050 for a defendant charged with a crime for
which a penalty of death may be imposed shall
be one or more attorneys, at least one of whom
shall be selected from the panel established
under subsection (2) of this section for the coun-
ty in which the defendant is charged. The coun-
sel shall be appointed by the presiding judge of
the circuit court for the county or, if the defen-
dant appears initially in the district court for the
county, by a judge of the district court.

(2) The presiding judge of the circuit court
for each county shall establish a panel of quali-
fied attorneys for the purpose of subsection (1)
of this section.

(3) The Chief Justice of the Supreme Court
shall prescribe qualifications for attorneys to
serve on panels established under subsection (2)
of this section. The circuit court for a county, by
rule, may prescribe qualifications for attorneys
to serve on the panel for the county that are
more stringent than those prescribed by the
Chief Justice. [1979 ¢.806 §1; 1981 s.s. c.3 §124]

1365.065 Appointed counsel fee; ex-
penses; payment of expenses and fee. (1)
Counsel appointed pursuant to ORS 135.045 or
135.050, if other than counsel provided pursuant
to ORS 151.010 or 151.150, shall, by order of the
court, be paid fair compensation for representa-
tion in the case:

(a) By the county, subject to the approval of
the governing body of the county, in a proceed-
ing in a county or justice’s court.

(b) By the state from funds available for the
purpose, in a proceeding in a circuit or district
court.

(2) Subject to subsection (3) of this section,
compensation payable to appointed counsel
under subsection (1) of this section shall not be
less than $30 per hour.

(3) The total compensation payable to ap-
pointed counsel under subsection (1) of this
section shall be subject to the review of the
presiding judge of the court, or if there is no
presiding judge, the judge of the court. The
presiding judge, or judge of the court, shall certi-
fy that such payment is fair compensation for
representation in the case.

(4) The person for whom counsel has been
appointed is entitled to reasonable expenses for
investigation, preparation and presentation of
the case. The person or the counsel for the per-
son may upon cause shown, which need not be
disclosed to the district attorney prior to any
hearing, secure approval and authorization of
payment of such expenses as the court finds are
necessary and proper in the investigation, prepa-
ration and presentation of the case, including
but not limited to travel, telephone calls, photo-
copying or other reproduction of documents and
expert witness fees.

(5) Upon completion of all services by the
counsel appointed pursuant to ORS 135.045 or
135.050, the counsel shall submit to the court an
affidavit containing an accurate statement of all
reasonable expenses of investigation, prepara-
tion and presentation paid or incurred, support-
ed by appropriate receipts or vouchers. The
court shall thereupon enter an order directing
payment of the amount of the expenses approved
by the court to the counsel:

(a) By the county, in respect to a proceeding
in a county or justice’s court.

(b) By the state from funds available for the
purpose, in respect to a proceeding in a circuit or
district court.

(6) Upon completion of all services by the
counsel appointed pursuant to ORS 135.045 or
135.050, the court shall determine whether the
person for whom counsel was appointed is able
to pay a portion of the compensation and expen-
ses paid by a county or the state. In determining
whether the person is able to pay such portion,
the court shall take into account the other finan-
cial obligations of the person, including any fine
or order to make restitution. In addition to any
agreement to repay under ORS 135.050 (4), if
the court determines that the person is able to
pay such portion, the court may order the person
to pay the portion to the appropriate officer of
the county or state. [Formerly 135.330; 1979 c.867 §1;
1981 s.s. ¢.3 §§122, 123]

135.060 Communication to defendant
as to use of name in accusatory
instrument. When the defendant is arraigned,
he shall be informed that if the name by which
he is charged in the accusatory instrument is not
his true name he must then declare his true
name or be proceeded against by the name in the
accusatory instrument. [Formerly 135.340]

1356.065 Name used in further
proceedings. (1) If the defendant gives no
other name, the court may proceed accordingly.
If the defendant is charged by indictment or
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information and alleges that another name is his
true name, the court shall direct an entry thereof
to be made in its journal, and the subsequent
proceedings on the accusatory instrument may
be had against him by that name, referring also
to the name by which he is charged.

(2) Upon motion of the defendant, all names,
other than the true name of the defendant, shall
be stricken from any accusatory instrument read
or submitted to the jury. [Formerly 135.350}

PRELIMINARY HEARING
(Generally)

135.070 Information as to charge,
right to counsel, use of statement, prelimi-
nary hearing and use by Parole Board.
When the defendant against whom an informa-
tion has been filed in a preliminary proceeding
appears before a magistrate on a charge of hav-
ing committed a crime punishable as a felony,
before any further proceedings are had the mag-
istrate shall read to the defendant the informa-
tion and shall inform the defendant:

(1) Of the defendant’s right to the aid of
counsel, that the defendant is not required to
make a statement and that any statement made
by the defendant may be used against the defen-
dant.

(2) That the defendant is entitled to a pre-
liminary hearing and of the nature of a prelimi-
nary hearing. If a preliminary hearing is request-
ed, it shall be held as soon as practicable but in
any event within five days, unless such time is
extended for good cause shown.

(3) That if the defendant is on parole, evi-
dence received and the order of the court at the
preliminary hearing may be used by the State
Board of Parole to establish that probable cause
exists to believe that a violation of a condition of
parole has occurred; and further, that should the
defendant waive the defendant’s right to a pre-
liminary hearing, such waiver shall also consti-
tute a waiver of a hearing by the board to deter-
mine whether there is probable cause to believe
that a violation of one or more of the conditions
of parole has occurred. [Formerly 133.610; 1981 c.644
§2)

135.073 Statement by  defendant
when not advised of rights. Evidence ob-
tained directly or indirectly as a result of failure
of a magistrate to comply with ORS 135.070
shall not be admissible before the grand jury.
(1973 ¢.836 §61]

135.075 Obtaining counsel. The magis-
trate shall allow the defendant a reasonable time
to obtain counsel and shall adjourn the proceed-
ing for that purpose. A defendant who is com-
mitted pending examination shall be given a
reasonable opportunity to obtain counsel, in-
cluding but not limited to a reasonable use of the
telephone. [Formerly 133.620]

135.080 [Formerly 133.635; repealed by 1979 ¢.867
§18]

135.085 Subpenaing witnesses. (1) The
magistrate shall issue subpenas for any witness
within the state when requested by the district
attorney or the defendant for the preliminary
hearing.

(2) If either party desires to subpena more
than five witnesses at public expense, applica-
tion therefor shall be made in the manner pro-
vided in ORS 136.570.

(3) Any defendant may have subpenas issued
for any number of witnesses at his own expense

without an order of the magistrate. [Formerly
133.660]
135.090 Examination of adverse

witnesses. The witnesses shall be examined in
the presence of the defendant and may be cross-
examined in his behalf or against him. [Formerly
133.670]

135.095 Right of defendant to make
or waive making a statement. When the
examination of the witnesses on the part of the
state is closed, the magistrate shall inform the
defendant that it is his right to make a state-
ment in relation to the charge against him; that
the statement is designed to enable him, if he
gees fit, to answer the charge and explain the
facts alleged against him; that he is at liberty to
waive making a statement; and that his waiver
cannot be used against him on the trial. [Formerly
133.680]

135.100 Statement of defendant. (1) If
the defendant chooses to make a statement, the
magistrate shall take it in writing, without oath,
and shall put to the defendant the following
questions only:

(a) What is your name and age?

(b) Where were you born?

(c) Where do you reside and how long have
you resided there?

(d) What is your business or occupation?

(e) Give any explanation you think proper of
the circumstances appearing in the testimony
against you and state any facts which you think
will tend to your exculpation.
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(2) The answer of the defendant to each of
the questions shall be read to him as it is taken
down. He may thereupon correct or add to his
answer until it is made conformable to what he
declares to be the truth.

(3) The statement of the defendant shall be
reduced to writing by the magistrate or under his
direction and authenticated in the following
form:

(a) It shall set forth that the defendant was
informed of his rights, as provided in ORS
135.095, and that after being so informed he
made the statement.

(b) It need not contain the questions put to
the defendant, but shall contain his answers
thereto, with the corrections and additions, if
any are made.

(c) It may be signed by the defendant, but if
he refuses to sign it, his reason therefor shall be
stated as he gives it.

(d) It shall be signed and certified to by the
magistrate. [Formerly 133.690]

135.105 Use of statement before
grand jury or on trial. The statement of the
defendant is competent testimony to be laid
before the grand jury and may be given in evi-
dence at the trial. [Formerly 133.700}

135.110 [Amended by 1973 ¢.836 §132; renumbered
135.030]

135.115 Memorandum of waiver of
right to make statement. If the defendant
waives his right to make a statement, the magis-
trate shall make a memorandum thereof in the
proceedings; but the fact of his waiver cannot be
used against the defendant on the trial. [Formerly
133.710]

135.120 [Repealed by 1973 ¢.836 §358]

135.125 Examination of defendant’s
witnesses. After the waiver of the defendant to
make a statement or after he has made it, his
witnesses, if he produces any, shall be sworn and
examined. [Formerly 133.720]

135.130 [Repealed by 1973 c.836 §358]

135.135 Exclusion of witnesses dur-
ing examination of others. The magistrate
may exclude the witnesses who have not been
examined during the examination of the defen-
dant or of a witness for the state or the defen-
dant. [Formerly 133.730]

135.140 [Amended by 1973 ¢.836 §133; renumbered
135.035)

135.145 Memorandum relative to
witnesses. The testimony of the witnesses need
not be reduced to writing, but the magistrate
shall make a memorandum of the name of each
witness, his place of residence and his business
or occupation. [Formerly 133.740]

135.150 [Repealed by 1973 c.836 §358]

135.155 Retention of statements and
depositions by magistrate; inspection. The
magistrate shall keep the statement and deposi-
tions taken on the information, the statement of
the defendant, if any, together with the memo-
randa mentioned in ORS 135.115 and 135.145,
until they are returned to the proper court and
shall not permit them to be inspected by any
person, except the district attorney of the county
or the attorney who acts for him and the defen-
dant and his counsel. [Formerly 133.750]

135.160 [Repealed by 1973 c.836 §358]

135.165 Counsel for complainant;
district attorney. The complainant may
employ counsel to appear against the defendant
in every stage of the preliminary hearing; but the
district attorney for the county, either in person
or by some attorney authorized to act for him, is
entitled to appear on behalf of the state and
control and direct the prosecution. [Formerly
133.760]

135.170 [Repealed by 1973 ¢.836 §358]

135.173 Oregon Evidence Code to
apply in preliminary hearings; exception.
The Oregon Evidence Code shall apply in any
preliminary hearing under this chapter, except
that hearsay may be admitted if the court deter-
mines that it would impose an unreasonable
hardship on one of the parties or on a witness to
require that the primary source of the evidence
be produced at the hearing, and if the witness
furnishes information bearing on the informant’s
reliability and, as far as possible, the means by
which the information was obtained. [1981 ¢.892
§88b]

(Discharge or Commitment)

135.175 Discharge. After hearing the
evidence and the statement of the defendant, if
he has made one, unless there is a showing of
probable cause that a crime has been committed
and that the defendant committed it, the magis-
trate shall dismiss the information and order the
defendant to be discharged. [Formerly 133.810]

135.180 [Repealed by 1973 c.836 §358]
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135.185 Holding defendant to answer;
use of hearsay evidence. If it appears from
the preliminary hearing that there is probable
cause to believe that a crime has been committed
and that the defendant committed it, the magis-
trate shall make a written order holding the
defendant for further proceedings on the charge.
When hearsay evidence was admitted at the
preliminary hearing, the magistrate, in deter-
mining the existence of probable cause, shall
consider (a) the extent to which the hearsay
quality of the evidence affects the weight it
should be given, and (b) the likelihood of evi-
dence other than hearsay being available at trial
to provide the information furnished by hearsay
at the preliminary hearing. [Formerly 133.820; 1981
¢.892 §88c]

135.190 [Repealed by 1973 c.836 §358]

135.195 Commitment. If the magistrate
orders the defendant to be held to answer, he
shall make out a commitment, signed by him
with his name of office, and deliver it with the
defendant to the officer to whom the defendant
is committed or, if that officer is not present, to
any peace officer, who shall immediately deliver
the defendant into the proper custody, together
with the commitment. [Formerly 133.830]

135.200 [Repealed by 1973 ¢.836 §358)

135.205 Indorsement in certain cases.
When the magistrate delivers the defendant to a
peace officer other than the one to whom he is
committed, he shall first make an indorsement
on the commitment directing the officer to
deliver the defendant and the commitment to
the custody of the appropriate sheriff. [Formerly
133.840]

135.210 [Repealed by 1973 ¢.836 §358]

135.215 Direction to sheriff; deten-
tion of defendant. The commitment shall be
directed to the sheriff of the county in which the
magistrate is sitting. Such sheriff shall receive
and detain the defendant, as thereby command-
ed, in the jail of his county or, if there is no
sufficient jail in the county, by such means as
may be necessary and proper therefor or by
confining him in the jail of an adjoining county.
[Formerly 133.850]

135.225 Forwarding of papers by
magistrate. When the magistrate has held the
defendant to answer, he shall at once forward to
the court in which the defendant would be tri-
able the warrant, if any; the information; the
statement of the defendant, if he made one; the
memoranda mentioned in ORS 135.115 and
135.145; the release agreement or security release

of the defendant; and, if applicable, any security
taken for the appearance of witnesses. [Formerly
133.860]

RELEASE OF DEFENDANT

135.230 Release of defendants;
definitions. As used in ORS 135.230 to
135.290, unless the context requires otherwise:

(1) “Conditional release” means a nonsecuri-
ty release which imposes regulations on the
activities and associations of the defendant.

(2) “Magistrate” has the meaning provided
for this term in ORS 133.030.

(8) “Personal recognizance” means the re-
lease of a defendant upon his promise to appear
in court at all appropriate times.

(4) “Release” means temporary or partial
freedom of a defendant from lawful custody
before judgment of conviction or after judgment
of conviction if defendant has appealed.

(5) “Release agreement” means a sworn
writing by the defendant stating the terms of the
release and, if applicable, the amount of security.

(6) “Release criteria” includes the following:

(a) The defendant’s employment status and
history and his financial condition;

(b) The nature and extent of his family
relationships;

(c) His past and present residences;

(d) Names of persons who agree to assist
him in attending court at the proper time;

(e) The nature of the current charge;

(f) The defendant’s prior criminal record, if
any, and, if he previously has been released
pending trial, whether he appeared as required;

(g) Any facts indicating the possibility of
violations of law if the defendant is released
without regulations;

(h) Any facts tending to indicate that the
defendant has strong ties to the community; and

(i) Any other facts tending to indicate the
defendant is likely to appear.

(7) “Release decision” means a determina-
tion by a magistrate, using release criteria, which
establishes the form of the release most likely to
assure defendant’s court appearance.

(8) “Security release” means a release condi-
tioned on a promise to appear in court at all
appropriate times which is secured by cash,
stocks, bonds or real property.

(9) “Surety” is one who executes a security
release and binds himself to pay the security
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amount if the defendant fails to comply with the
release agreement. [1973 c.836 §146]

135.235 Release assistance officer. (1)
If directed by the presiding judge of the circuit
court in a judicial district, a release assistance
officer, and release assistance deputies who shall
be responsible to the release assistance officer,
shall be appointed under a personnel plan estab-
lished by the Chief Justice of the Supreme
Court.

(2) The release assistance officer shall, ex-
cept when impracticable, interview every person
detained pursuant to law and charged with an
offense.

(3) The release assistance officer shall verify
release criteria information and may either:

(a) Timely submit a written report to the
magistrate containing, but not limited to, an
evaluation of the release criteria and a recom-
mendation for the form of release; or

(b) If delegated release authority by the
presiding judge of the circuit court in the judicial
district, make the release decision. [1973 c.836
§147; 1981 s.s. .3 §37]

135.240 Releasable offenses. (1) Except
as provided in subsection (2) of this section, a
defendant shall be released in accordance with
ORS 135.230 to 135.290.

(2) When the defendant is charged with
murder or treason, release shall be denied when
the proof is evident or the presumption strong
that the person is guilty.

(3) The magistrate may conduct such hear-
ing as he considers necessary to determine
whether, under subsection (2) of this section, the
proof is evident or the presumption strong that
the person is guilty. [1973 ¢.836 §148]

135.245 Release decision. (1) Except as
provided in ORS 135.240 (2), a person in custody
shall have the immediate right to security release
or shall be taken before a magistrate without
undue delay. If the person is not released under
ORS 135.270, or otherwise released before his
arraignment, the magistrate shall advise the
person of his right to a security release as provid-
ed in ORS 135.265.

(2) If a person in custody does not request a
security release at the time of arraignment, the
magistrate shall make a release decision regard-
ing the person within 48 hours after the arraign-
ment. ‘

(3) The magistrate shall impose the least
onerous condition reasonably likely to assure the
person’s later appearance. A person in custody,

otherwise having a right to release, shall be
released upon his personal recognizance unless
release criteria show to the satisfaction of the
magistrate that such a release is unwarranted.

(4) Upon a finding that release of the person
on his personal recognizance is unwarranted, the
magistrate shall impose either conditional re-
lease or security release.

(5) Before the release decision is made, the
district attorney shall have a right to be heard in
relation thereto.

(6) This section shall be liberally construed
to carry out the purpose of relying upon criminal
sanctions instead of financial loss to assure the
appearance of the defendant. [1973 c.836 §149]

135.250 General conditions of release
agreement. (1) If a defendant is released before
judgment, the conditions of the release agree-
ment shall be that he will;

(a) Appear to answer the charge in the court
having jurisdiction on a day certain and thereaf-
ter as ordered by the court until discharged or
final order of the court;

(b) Submit himself to the orders and process
of the court;

(c) Not depart this state without leave of the
court; and

(d) Comply with such other conditions as
the court may impose.

(2) If the defendant is released after judg-
ment of conviction, the conditions of the release
agreement shall be that he will:

(a) Duly prosecute his appeal as required by
ORS 138.005 to 138.500;

(b) Appear at such time and place as the
court may direct;

(c) Not depart this state without leave of the
court;

(d) Comply with such other conditions as
the court may impose; and

(e) If the judgment is affirmed or the cause
reversed and remanded for a new trial, immedi-
ately appear as required by the trial court. [1973
¢.836 §150]

135.255 Release agreement. (1) The
defendant shall not be released from custody
unless he files with the clerk of the court in
which the magistrate is presiding a release agree-
ment duly executed by the defendant containing
the conditions ordered by the releasing magis-
trate or deposits security in the amount specified
by the magistrate in accordance with ORS
135.230 to 135.290.

1383



135.260

PROCEDURE IN CRIMINAL MATTERS GENERALLY

(2) A failure to appear as required by the
release agreement shall be punishable as provid-
ed in ORS 162.195 or 162.205.

(3) “Custody” for purposes of a release agree-
ment does not include temporary custody under
the citation procedures of ORS 133.045 to
133.080. [1973 c.836 §151]

135.260 Conditional release. Condi-
tional release may include one or more of the
following conditions:

(1) Release of the defendant into the care of
a qualified person or organization responsible for
supervising the defendant and assisting him in
appearing in court. The supervisor shall not be
required to be financially responsible for the
defendant, nor to forfeit money in the event he
fails to appear in court. The supervisor, however,
shall notify the court immediately in the event
that the defendant breaches the conditional
release.

(2) Reasonable regulations on the activities,
movements, associations and residences of the
defendant.

(3) Release of the defendant from custody
during working hours.

(4) Any other reasonable restriction de-
signed to assure the defendant’s appearance.
(1973 c.836 §152]

135.265 Security release. (1) If the
defendant is not released on personal recogni-
zance under ORS 135.255, or granted conditional
release under ORS 135.260, or fails to agree to
the provisions of the conditional release, the
magistrate shall set a security amount that will
reasonably assure the defendant’s appearance.
The defendant shall execute the security release
in the amount set by the magistrate.

(2) The defendant shall execute a release
agreement and deposit with the clerk of the
court before which the proceeding is pending a
sum of money equal to 10 percent of the security
amount, but in no event shall such deposit be
less than $25. The clerk shall issue a receipt for
the sum deposited. Upon depositing this sum the
defendant shall be released from custody subject
to the condition that the defendant appear to
answer the charge in the court having jurisdic-
tion on a day certain and thereafter as ordered
by the court until discharged or final order of the
court. Once security has been given and a charge
is pending or is thereafter filed in or transferred
to a court of competent jurisdiction the latter
court shall continue the original security in that
court subject to ORS 135.280 and 135.285. When
conditions of the release agreement have been
performed and the defendant has been dis-

charged from all obligations in the cause, the
clerk of the court shall return to the person
shown by the receipt to have made the deposit,
unless the court orders otherwise, 85 percent of
the sum which has been deposited and shall
retain as security release costs 15 percent, but
not less than $5 nor more than $200, of the
amount deposited. The interest that has accrued
on the full amount deposited shall also be re-
tained by the clerk and be applied toward the
costs of the security release program. The
amount retained by the clerk of a circuit or
district court shall be deposited in the General
Fund. The amount retained by a justice of the
peace shall be deposited in the county treasury.
The amount retained by the clerk of a municipal
court shall be deposited in the municipal corpo-
ration treasury. At the request of the defendant
the court may order whatever amount is repaya-
ble to defendant from such security amount to be
paid to defendant’s attorney of record.

(3) Instead of the security deposit provided
for in subsection (2) of this section the defen-
dant may deposit with the clerk of the court an
amount equal to the security amount in cash,
stocks, bonds, or real or personal property situ-
ated in this state with equity not exempt owned
by the defendant or sureties worth double the
amount of security set by the magistrate. The
stocks, bonds, real or personal property shall in
all cases be justified by affidavit. The magistrate
may further examine the sufficiency of the secur-
ity as the magistrate considers necessary. [1973
¢.836 §153; 1979 ¢.878 §1; 1981 ¢.837 §1; 1981 s.s. c.3 §112;
1983 ¢.763 §44]

135.270 Taking of security. When a
security amount has been set by a magistrate for
a particular offense or for a defendant’s release,
any person designated by the magistrate may
take the security and release the defendant to
appear in accordance with the conditions of the
release agreement. The person designated by the
magistrate shall give a receipt to the defendant
for the security so taken and within a reasonable
time deposit the security with the clerk of the
court having jurisdiction of the offense. [1973 ¢.836
§154]

135.280 Forfeiture and apprehension.
(1) Upon failure of a person to comply with any
condition of a release agreement or personal
recognizance, the court having jurisdiction may,
in addition to any other action provided by law,
issue a warrant for the arrest of the person at
liberty upon a personal recognizance, conditional
or security release.

(2) A warrant issued under subsection (1) of
this section by a municipal officer as defined in
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ORS 133.030 (6) may be executed by any peace
officer authorized to execute arrest warrants.

(3) If the defendant does not comply with
the conditions of the release agreement, the
court having jurisdiction shall enter an order
declaring the security to be forfeited. Notice of
the order of forfeiture shall be given forthwith by
personal service, by mail or by such other means
as are reasonably calculated to bring to the at-
tention of the defendant and, if applicable, of the
sureties, the order of forfeiture. If the defendant
does not appear and surrender to the court hav-
ing jurisdiction within 30 days from the date of
the forfeiture or within such period satisfy the
court that appearance and surrender by the
defendant is impossible and without fault of the
defendant, the court shall enter judgment for the
state against the defendant and, if applicable,
the sureties, for the amount of security and costs
of the proceedings. At any time before or after
judgment for the amount of security declared
forfeited, the defendant or the sureties may
apply to the court for a remission of the forfei-
ture. The court, upon good cause shown, may
remit the forfeiture or any part thereof, as the
court considers reasonable under the circum-
stances of the case.

(4) When judgment is entered in favor of the
state, or any political subdivision of the state, on
any security given for a release, the district
attorney shall have execution issued on the
judgment forthwith and deliver same to the
sheriff to be executed by levy on the deposit or
security amount made in accordance with ORS
135.265. The cash shall be used to satisfy the
judgment and costs and paid into the treasury of
the municipal corporation wherein the security
was taken if the offense was defined by an ordi-
nance of a political subdivision of this state, or
paid into the treasury of the county wherein the
security was taken if the offense was defined by a
statute of this state and the judgment was en-
tered by a justice’s court, or deposited in the
General Fund available for general governmental
expenses if the offense was defined by a statute
of this state and the judgment was entered by a
circuit or district court. The provisions of this
section shall not apply to:

(a) Money deposited pursuant to ORS
153.540 for a traffic offense.

(b) Money deposited pursuant to ORS
153.355 for a boating offense.

(c) Money deposited pursuant to ORS
153.745 for a wildlife or commercial fishing
offense.

(5) The stocks, bonds, personal property and
real property shall be sold in the same manner as

in execution sales in civil actions and the pro-
ceeds of such sale shall be used to satisfy all
court costs, prior encumbrances, if any, and from
the balance a sufficient amount to satisfy the
judgment shall be paid into the treasury of the
municipal corporation wherein the security was
taken if the offense was defined by an ordinance
of a political subdivision of this state, or paid
into the treasury of the county wherein the
security was taken if the offense was defined by a
statute of this state and the judgment was en-
tered by a justice’s court, or deposited in the
General Fund available for general governmental
expenses if the offense was defined by a statute
of this state and the judgment was entered by a
circuit or district court. The balance shall be
returned to the owner. The real property sold
may be redeemed in the same manner as real
estate may be redeemed after judicial or execu-
tion sales in civil actions. [1973 ¢.836 §155; 1981 s.s.
¢.3 §113; 1983 ¢.763 §45]

135.285 Release decision review and
release upon appeal. (1) If circumstances
concerning the defendant’s release change, the
court, on its own motion or upon request by the
district attorney or defendant, may modify the
release agreement or the security release.

(2) After judgment of conviction in munici-
pal, justice or district court, the court shall order
the original release agreement, and if applicable,
the security, to stand pending appeal, or deny,
increase or reduce the release agreement and the
security. If a defendant appeals after judgment of
conviction in circuit court for any crime other
than murder or treason, release shall be discre-
tionary. [1973 c.836 §156]

135.290 Punishment by contempt of
court. (1) A supervisor of a defendant on condi-
tional release who knowingly aids the defendant
in breach of the conditional release or who
knowingly fails to report the defendant’s breach
is punishable by contempt.

(2) A defendant who knowingly breaches any
of the regulations in his release agreement im-
posed pursuant to ORS 135.260 is punishable by
contempt. [1973 c.836 §157]

135.295 Application of ORS 135.230
to 135.290 to certain traffic offenses.
Provision for release presently contained in ORS
135.230 to 135.290 shall apply to all major traffic
offenses as defined by ORS 484.010 but shall not
apply to any other traffic offenses as defined by
that section. [1974 s.s. ¢.35 §1; 1981 c.818 §3]
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PLEADINGS
(Defendant’s Answer Generally)

135.305 Types of answer. If the defen-
dant does not require time, as provided in ORS
135.380, or if he does, then on the next day or at
such further day as the court may have allowed
him, he may, in answer to the arraignment,
move against the accusatory instrument or de-
mur or plead thereto. [Formerly 135.420]

135.310 [Renumbered 135.040]

135.315 Types of pleading. The only
pleadings on the part of the defendant are the
demurrer and plea. [Formerly 135.430]

135.320 [Amended by 1961 c.696 §2; 1967 c.475 §2;
1973 ¢.836 §134; renumbered 135.045]

135.325 Pleading a judgment. In plead-
ing a judgment or other determination of or
proceeding before a court or officer of special
jurisdiction, it is not necessary for the defendant
to state the facts conferring jurisdiction; but the
judgment, determination, or proceeding may be
stated to have been duly given or made. The
facts conferring jurisdiction, however, must be
established on the trial. [Formerly 135.450]

135.330 [Amended by 1961 c.698 §1; 1967 ¢.628 §1;
1971 ¢.677 §1; renumbered 135.055]

(Plea)

135.335 Pleading by defendant;
alternatives. (1) The kinds of plea to an indict-
ment, information or complaint, or each count
thereof, are:

(a) Guilty.
(b) Not guilty.
(c) No contest.

(2) A defendant may plead no contest only
with the consent of the court. Such a plea shall
be accepted by the court only after due consider-
ation of the views of the parties and the interest
of the public in the effective administration of
justice. [1973 c.836 §159]

135.340 [Amended by 1973 ¢.836 §136; renumbered
135.060]

135.345 Legal effect of plea of no
contest. A ]udgment following entry of a no
contest plea is a conviction of the offense to
which the plea is entered. [1973 c.836 §160]

135.350 [Amended by 1973 ¢.836 §137; renumbered
135.065]

135.355 Presentation of plea; entry in
journal; form. Every plea shall be oral and
shall be entered in the journal of the court in

substantially one of the following forms:

(1) “The defendant pleads that he is guilty of
the offense charged in this accusabory instru-
ment.”

(2) “The defendant pleads that ‘he is not
guilty of the offense charged in this accusabory
instrument.”

(3) “The defendant pleads no contest to the
offense charged in this accusatory instrument.”
[Formerly 135.830]

135.360 Special provisions relating to
presentation of plea of guilty and no
contest. (1) Except as provided in subsection
(2) of this section, a plea of guilty or no contest
to a crime pumshable as a felony shall in all
cases be put in by the defendant in person in
open court unless upon an’accusatory instru-
ment against a corporation, in which case it may
be put in by counsel.

(2) Any circuit judge may, within any county
in his own district other than the county where
the accusation is pending, accept pleas of guilty
or no contest from persons charged with a crime
punishable as a felony and pass sentence thereon
upon written request of the accused and his
attorney and upon not less than one day’s notice
to the district attorney. All orders entering such
pleas and such sentences shall be as effective as
though heard and determined in open court in
the county where the accusation is pending and
shall be transmitted by the judge to the clerk of
the court in the county where the accusation is
pending, whereupon the same shall be filed and
entered and become effective from the date of
filing thereof. [Formerly 135.840]

135.365 Withdrawal of plea of guilty
or no contest. The court may at any time
before judgment, upon a plea of guilty or no
contest, permit it to be withdrawn and a plea of
not guilty substituted therefor. [Formerly 135.850]

135.370 Not guilty plea as denial of
allegations of accusatory instrument. The
plea of not guilty controverts and is a denial of
every material allegation in the accusatory in-
strument. [Formerly 135.860]

135.375 Pleading to other offenses. (1)
As used in this section:

(a) “Initiating county” means the county in
which the defendant appears for the purpose of
entering a plea to a criminal charge.

(b) “Responding county” means a county in
which another criminal charge is pending
against the defendant entermg a plea in the
initiating county.
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(2) Upon entry of a plea of guilty or no con-
test, or after conviction on a plea of not guilty, if
a charge is pending against the defendant for a
crime which is within the jurisdiction of a coor-
dinate court of a responding county in the state,
the defendant may state in writing that he de-
sires:

(a) To waive venue and trial in the respond-
ing county;

(b) To waive indictment by the grand jury of
the responding county;

(c) To plead guilty or no contest; and

(d) To consent to disposition of the case by
the court in the initiating county.

(3) Upon receipt of the request and the
written approval of the district attorney of the
initiating county, the clerk of the court shall
forthwith transmit copies of the request and
approval to the court and the district attorney of
the responding county.

(4) Upon receipt of the papers described in
subsection (3) of this section and the written
approval of the district attorney of the respond-
ing county, the clerk of the court shall forthwith
transmit certified copies of the papers in the
proceeding to the court of the initiating county.

(5) Upon receipt of the papers described in
subsection (4) of this section, the court may
allow the defendant to enter the plea.

(6) The original judgment order entered by
the court of the initiating county shall be trans-
mitted to the court of the responding county for
filing. The judgment shall thereafter be consid-
ered, for all purposes, the same as a judgment of
the court of the responding county. [1973 ¢.836
§165]

135.380 Time of entering plea; aid of
counsel. (1) A defendant shall not be required
to plead to an offense punishable by imprison-
ment until he is represented by counsel, unless
the defendant knowingly waives his right to
counsel.

(2) A defendant with counsel may plead
guilty or no contest on the day of arraignment or
any time thereafter. A defendant without coun-
sel shall not be allowed to plead guilty or no
contest to a felony on the day of arraignment.

(3) Upon completion of the arraignment,
unless the defendant enters a plea in the manner
provided in ORS 135.305 to 135.325, 135.335,
135.355, 135.360 and 135.375, he shall be consid-
ered to have entered a plea of not guilty. [1973
¢.836 §166)

135.385 Defendant to be advised by
court. (1) The court shall not accept a plea of
guilty or no contest to a felony or other charge
on which the defendant appears in person with-
out first addressing the defendant personally and
determining that the defendant understands the
nature of the charge.

(2) The court shall inform the defendant;:

(a) That by a plea of guilty or no contest the
defgndant waives the right:

(A) To trial by jury;
(B) Of confrontation; and
(C) Against self-incrimination.

(b) Of the maximum possible sentence on
the charge, including the maximum possible
sentence from consecutive sentences.

(c) When the offense charged is one for
which a different or additional penalty is author-
ized by reason of the fact that the defendant may
be adjudged a dangerous offender, that this fact
may be established after a plea in the present
action, thereby subjecting the defendant to
different or additional penalty.

(d) That if the defendant is not a citizen of
the United States conviction of a crime may
result, under the laws of the United States, in
deportation, exclusion from admission to the
United States or denial of naturalization. [1973
¢.836 §167; 1979 ¢.118 §1)

135.390 Determining voluntariness of
plea. (1) The court shall not accept a plea of
guilty or no contest without first determining
that the plea is voluntary and intelligently made.

(2) The court shall determine whether the
plea is the result of prior plea discussions and a
plea agreement. If the plea is the result of a plea
agreement, the court shall determine the nature
of the agreement.

(3) If the district attorney has agreed to seek
charge or sentence concessions which must be
approved by the court, the court shall advise the
defendant personally that the recommendations
of the district attorney are not binding on the
court. [1973 ¢.836 §168)

135.395 Determining accuracy of
plea. After accepting a plea of guilty or no con-
test, the court shall not enter a judgment without
making such inquiry as may satisfy the court
that there is a factual basis for the plea. [1973 c.836
§169]
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(Plea Discussions and
Agreements)

135.405 Plea discussions and plea
agreements. (1) In cases in which it appears
that the interest of the public in the effective
administration of criminal justice would thereby
be served, and in accordance with the criteria set
forth in ORS 135.415, the district attorney may
engage in plea discussions for the purpose of
reaching a plea agreement.

(2) The district attorney shall engage in plea
discussions or reach a plea agreement with the
defendant only through defense counsel, except
when, as a matter of record, the defendant has
effectively waived his right to counsel or, if the
defendant is not eligible for court-appointed
counsel, has not retained counsel.

(3) The district attorney in reaching a plea
agreement may agree to, but is not limited to,
one or more of the following, as required by the
circumstances of the individual case:

(a) To make or not to oppose favorable
recommendations as to the sentence which
should be imposed if the defendant enters a plea
of guilty or no contest to the offense charged;

(b) To seek or not to oppose dismissal of the
offense charged if the defendant enters a plea of
guilty or no contest to another offense reason-
ably related to the defendant’s conduct; or

(c) To seek or not to oppose dismissal of
other charges or to refrain from bringing poten-
tial charges if the defendant enters a plea of
guilty or no contest to the offense charged.

(4) Similarly situated defendants should be
afforded equal plea agreement opportunities.
[1973 ¢.836 §170]

135.410 [Repealed by 1973 ¢.836 §358]

135.415 Criteria to be considered in
plea discussions and plea agreements. In
determining whether to engage in plea discus-
sions for the purpose of reaching a plea agree-
ment, the district attorney may take into ac-
count, but is not limited to, any of the following
considerations:

(1) The defendant by his plea has aided in
ensuring the prompt and certain applications of
correctional measures to him.

(2) The defendant has acknowledged his
guilt and shown a willingness to assume respon-
sibility for his conduct.

(3) The concessions made by the state will
make possible alternative correctional measures
which are better adapted to achieving rehabilita-
tive, protective, deterrent or other purposes of

correctional treatment, or will prevent undue
harm to the defendant from the form of convic-
tion.

(4) The defendant has made public trial
unnecessary when there are good reasons for not
having the case dealt with in a public trial.

(5) The defendant has given or offered coop-
eration when the cooperation has resulted or
may result in the successful prosecution of other
offenders engaged in equally serious or more
serious criminal conduct.

(6) The defendant by his plea has aided in
avoiding delay in the disposition of other cases
and thereby has increased the probability of
prompt and certain application of correctional
measures to other offenders. [1973 ¢.836 §171]

135.420 [Amended by 1973 c.836 §158; renumbered
135.305]

135.425 Responsibilities of defense
counsel. (1) Defense counsel shall conclude a
plea agreement only with the consent of the
defendant, and shall ensure that the decision
whether to enter a plea of guilty or no contest is
ultimately made by the defendant.

(2) To aid the defendant in reaching a deci-
sion, defense counsel, after appropriate investi-
gation, shall advise the defendant of the alterna-
tives available and of factors considered impor-
tant by him or the defendant in reaching a deci-
sion. {1973 c.836 §172]

135.430 [Renumbered 135.315]

135.432 Responsibilities of trial
judge. (1) The trial judge shall not participate
in plea discussions.

(2) If a tentative plea agreement has been
reached which contemplates entry of a plea of
guilty or no contest in the expectation that
charge or sentence concessions will be granted,
the trial judge, upon request of the parties, may
permit the disclosure to him of the tentative
agreement and the reasons therefor in advance
of the time for tender of the plea. The trial judge
may then advise the district attorney and de-
fense counsel whether he will concur in the
proposed disposition if the information in the
presentence report or other information avail-
able at the time for sentencing is consistent with
the representations made to him.

(3) If the trial judge concurs, but later de-
cides that the final disposition of the case should
not include the sentence concessions contem-
plated by the plea agreement, he shall so advise
the defendant and allow the defendant a reason-
able period of time in which to either affirm or
withdraw his plea of guilty or no contest.
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(4) When a plea of guilty or no contest is
tendered or received as a result of a prior plea
agreement, the trial judge shall give the agree-
ment due consideration, but notwithstanding its
existence, he is not bound by it, and may reach
an independent decision on whether to grant
sentence concessions under the criteria set forth
in ORS 135.415. [1973 ¢.836 §173]

135.435 Discussion and agreement
not admissible. (1) Except as provided in
subsection (2) of this section, none of the follow-
ing shall be received in evidence for or against a
defendant in any criminal or civil action or
administrative proceeding:

(a) The fact that the defendant or his coun-
sel and the district attorney engaged in plea
discussions.

(b) The fact that the defendant or his attor-
ney made a plea agreement with the district
attorney.

(c) Any statement or admission made by the
defendant or his attorney to the district attorney
and as a part of the plea discussion or agreement.

(2) The provisions of subsection (1) of this
section shall not apply if, subsequent to the plea
discussions or plea agreement, the defendant
enters a plea of guilty or no contest which is not
withdrawn. [1973 ¢.836 §174]

135.440 [Repealed by 1973 ¢.836 §358]

135.445 Withdrawn plea or statement
not admissible. (1) A plea of guilty or no
contest which is not accepted or has been with-
drawn shall not be received against the defen-
dant in any criminal proceeding.

(2) No statement or admission made by a
defendant or his attorney during any proceeding
relating to a plea of guilty or no contest which is
not accepted or has been withdrawn shall be
received against the defendant in any criminal
proceeding. [1973 c.836 §175]

135.450 [Renumbered 135.325]

(Related Procedure)

135.455 Notice prior to trial of inten-
tion to rely on alibi evidence; content of
notice; effect of failure to supply notice.
(1) If the defendant in a criminal action proposes
to rely in any way on alibi evidence, he shall, not
less than five days before the trial of the cause,
file and serve upon the district attorney a writ-
ten notice of his purpose to offer such evidence,
which notice shall state specifically the place or
places where the defendant claims to have been
at the time or times of the alleged offense togeth-

er with the name and residence or business
address of each witness upon whom the defen-
dant intends to rely for alibi evidence. If the
defendant fails to file and serve such notice, he
shall not be permitted to introduce alibi evidence
at the trial of the cause unless the court for good
cause orders otherwise.

(2) As used in this section “alibi evidence”
means evidence that the defendant in a criminal
action was, at the time of commission of the
alleged offense, at a place other than the place
where such offense was committed. [Formerly
135.875] )

135.460 [Repealed by 1973 ¢.836 §358)

135.465 Defect in accusatory instru-
ment as affecting acquittal on merits.
When the defendant is acquitted on the merits,
he is considered acquitted of the offense charged
in the accusatory instrument, notwithstanding a
defect in form or substance in the accusatory
instrument on which he is acquitted. [Formerly
135.880]

PRETRIAL MOTIONS

135.470 Motion to dismiss accusatory
instrument on grounds of former
jeopardy. (1) The court shall dismiss the accu-
satory instrument if, upon motion of the defen-
dant, it appears, as a matter of law, that a former
prosecution bars the prosecution for the offense
charged.

(2) The time of making the motion and its
effect shall be as provided for a motion to set
aside the indictment in ORS 135.520 and
135.530.

(3) An order to dismiss the accusatory in-
strument on grounds of former jeopardy is a bar
to a future prosecution of the defendant for the
offense charged in the accusatory instrument.
[1973 c.836 §177]'

1356.510 Grounds for motion to set
aside the indictment. (1) The indictment
shall be set aside by the court upon the motion of
the defendant in either of the following cases:

(a) When it is not found, indorsed and
presented as prescribed in ORS 132.360, 132.400
to 132.430 and 132.580.

(b) When the names of the witnesses exam-
ined before the grand jury are not inserted at the
foot of the indictment or indorsed thereon.

(2) Nothing in paragraph (b) of subsection
(1) of this section shall affect the application of
ORS 132.580. [Amended by 1959 c.426 §2; 1973 ¢.836
§178) .
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135.520 Time of making motion;
hearing. A motion to set aside the indictment
or dismiss the accusatory instrument shall be
made and heard at the time of the arraignment
or within 10 days thereafter, unless for good
cause the court allows additional time. If not so
made, the defendant is precluded from after-
wards taking the objections to the indictment or
accusatory instrument. {Amended by 1973 ¢.836 §179]

135.530 Effect of allowance of
motion. (1) If the motion to set aside or dismiss
is allowed, the court shall order that the defen-
dant, if in custody, be discharged therefrom or, if
he has been released, that his release agreement
be discharged and his security deposit be refund-
ed as provided by law, unless the court allows the
case to be refiled or resubmitted to the same or
another grand jury. ‘

(2) If the court allows the case to be resub-
mitted or refiled, it must be resubmitted or
refiled by the state within 30 days from the date
on which the court enters the order. If the case is
not resubmitted or refiled within that time, the
defendant shall be released from custody or his
release agreement discharged or his security
deposit returned. [Amended by 1973 ¢.836 §180]

135.540 Effect of resubmission of
case. Subject to the limitations of ORS 135.530
(2), if the court allows the case to be resubmitted
or refiled, the defendant, if then in custody, shall
80 remain, unless he is released as provided by
law. If he has already been released, the release
agreement or any security deposited as provided
by law, shall continue to insure the appearance
of the defendant to answer a new indictment or
information, if one is filed. [Amended by 1973 c.836
§181]

135.560 {Repealed by 1973 ¢.836 §358]

135.560 Order to set aside is no bar to
future prosecution. Except for an order
dismissing an accusatory instrument on grounds
of former jeopardy, an order to set aside an
indictment or to dismiss an accusatory instru-
ment is no bar to a future prosecution for the
same crime. [Amended by 1973 ¢.836 §182]

DEMURRERS

135.610 Demurrer; generally. (1) The
demurrer shall be entered either at the time of
the arraignment or at such other time as may be
allowed to the defendant for that purpose.

(2) The demurrer shall be in writing, signed
by the defendant or his attorney and filed. It
shall distinctly specify the ground of objection to

the accusatory instrument. {Amended by 1973 ¢.836
§183]

135.620 [Repealed by 1973 ¢.836 §358]

135.630 Grounds of demurrer. The
defendant may demur to the accusatory instru-
ment when it appears upon the face thereof:

(1) If the accusatory instrument is an indict-
ment, that the grand jury by which it was found
had no legal authority to inquire into the crime
charged because the same is not triable within
the county;

(2) If the accusatory instrument is an indict-
ment, that it does not substantially conform to
the requirements of ORS 132.510 to 132.560,
135.713, 135.715, 135.717 to 135.737, 135.740
and 135.743;

(3) That the accusatory instrument charges
more than one offense not separately stated;

(4) That the facts stated do not constitute
an offense;

(5) That the accusatory instrument contains
matter which, if true, would constitute a legal
justification or excuse of the offense charged or
other legal bar to the action; or

(6) That the accusatory instrument is not
definite and certain. [Amended by 1973 ¢.836 §184]

135.640 When objections which are
grounds for demurrer may be taken.
When the objections mentioned in ORS 135.630
appear upon the face of the accusatory instru-
ment, they can only be taken by demurrer, ex-
cept that the objection to the jurisdiction of the
court over the subject of the accusatory instru-
ment, or that the facts stated do not constitute
an offense, may be taken at the trial, under the
plea of not guilty and in arrest of judgment.
[Amended by 1973 ¢.836 §185]

135.650 Hearing of objections speci-
fied by demurrer. Upon the filing of the
demurrer, the objections presented thereby shall
be heard either immediately or at such time as
the court may direct.

135.660 Judgment on demurrer; en-
try in journal. Upon considering the demur-
rer, the court shall give judgment, either allowing
or disallowing it, and an entry to that effect shall
be made in the journal.

135.670 Allowance of demurrer. (1) If
the demurrer is allowed, the judgment is final
upon the accusatory instrument demurred to and
is a bar to another action for the same crime
unless the court, being of the opinion that the
objection on which the demurrer is allowed may
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be avoided in a new accusatory instrument,
allows the case to be resubmitted or refiled.

(2) If the court allows the case to be resub-
mitted or refiled, it must be resubmitted or
refiled by the state within 30 days from the date
on which the court enters the order. If the case is
not resubmitted or-refiled within that time, the
defendant shall be discharged from custody or
his release agreement discharged or his security
deposit returned as provided in ORS 135.680.
[Amended by 1973 ¢.836 §186])

"135.680 Failure to resubmit case after
allowance of demurrer. If the court does not
allow the case to be resubmitted or an amended
complaint or information filed, the defendant, if
in custody, shall be discharged. If he has been
released, his release agreement shall be dis-
charged. If he has deposited any security, the
security shall be returned to the defendant as
provided by law. [Amended by 1973 ¢.836 §187)

135.690 Resubmission of case. If the
court allows the case to be resubmitted, the same
proceedings shall be had thereon as are pre-
scribed in ORS 135.540. [Amended by 1973 ¢.836
§188| :

135.700 Disallowance of demurrer. If
the demurrer is disallowed, the court shall per-
mit the defendant, at his election, to plead,
which he must do forthwith or at such time as
the court may allow; but if he does not plead, a
plea of not guilty shall be entered. [Amended by
1973 ¢.836 §189]

COMPROMISE

135.703 Crimes subject to being
compromised. When a defendant is charged
with a crime punishable as a misdemeanor for
which the person injured by the act constituting
the crime has a remedy by a civil action, the
crime may be compromised, as provided in ORS
135.705, except when it was committed:

(1) By or upon a peace officer while in the
execution of the duties of his office;

(2) Riotously; or

(3) With an intent to commit a crime pun-
ishable only as a felony. [Formerly 134.010]

135.705 Satisfaction of injured per-
son; discharge of defendant. (1) If the party
injured at any time before trial on an accusatory
instrument for the crime, acknowledges in writ-
ing receipt of satisfaction for the injury, the
court may, in its discretion, on payment of the
costs and expenses incurred, order the accusato-

ry instrument dismissed; but the order and the
reasons therefor must be entered in the journal.

(2) As used in this section, “costs” includes
expenses described in ORS 161.665 (1). [Formerly
134.020; 1981 s.8. ¢.3 §121]

135.707 Discharge as bar to
prosecution. The order authorized by ORS
135.705, when made and entered, is a bar to
another prosecution for the same crime. {Formerly
134.030]

135.709 Exclusiveness of procedure.
No crime can be compromised nor can any pro-
ceeding for the prosecution or punishment there-
of be stayed upon a compromise, except as pro-
vided in ORS 135.703 to 135.709 and 135.745 to
135.757. [Formerly 134.040]

SUFFICIENCY OF
ACCUSATORY
INSTRUMENTS

135.713 Necessity of stating presump-
tions of law and matters judicially
noticed. Neither presumptions of law nor mat-
ters of which judicial notice is taken need be
stated in an accusatory instrument. [Formerly
132.570]

~ 1385.715 Effect of nonprejudicial de-
fects in form of accusatory instrument.
No accusatory instrument is insufficient, nor
can the trial, judgment or other proceedings
thereon be affected, by reason of a defect or
imperfection in a matter of form which does not
tend to the prejudice of the substantial rights of
the defendant upon the merits. [Formerly 132.590]

135.717 Time of crime. The precise
time at which the offense was committed need
not be stated in the accusatory instrument, but it
may be alleged to have been committed at any
time before the finding thereof and within the
time in which an action may be commenced
therefor, except where the time is a material
element in the offense. [Formerly 132.610] ‘

135.720 Place of crime in certain
cases. In an accusatory instrument for an of-
fense committed as described in ORS 131.315
and 131.325, it is sufficient to allege that the
offense was committed within the county where
the accusatory instrument is found. [Formerly
132.620]

135.725 Person injured or intended to
be injured. When a crime involves the com-
mission of or an attempt to commit a private
injury and is described with sufficient certainty
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in other respects to identify the act, an errone-
ous allegation as to the person injured or intend-
ed to be injured is not material. [Formerly 132.630]

135.727 Description of animal. When
an offense involves the taking of or injury to an
animal, the accusatory instrument is sufficiently
certain in that respect if it describes the animal
by the common name of its class. [Formerly 132.640]

135.730 Judgments; facts conferring
jurisdiction. In pleading in an accusatory
instrument a judgment or other determination of
or proceeding before a court or officer of special
jurisdiction, it is not necessary to state the facts
conferring jurisdiction; but the judgment, deter-
mination or proceeding may be stated to have
been duly given or made. The facts conferring
jurisdiction, however, must be established on the
trial. [Formerly 132.660]

135.733 Defamation. An accusatory
instrument for criminal defamation need not set
forth any extrinsic facts for the purpose of show-
ing the application to the party defamed of the
defamatory matter on which the accusatory
instrument is founded; but it is sufficient to state
generally that the same was published concern-
ing him; and the fact that it was so published
must be established on the trial. [Formerly 132.670]

135.735 Forgery; misdescription of
forged instrument. When an instrument
which is the subject of an accusatory instrument
for forgery has been destroyed or withheld by the
act or procurement of the defendant and the fact
of the destruction or withholding is alleged in
the accusatory instrument and established on
the trial, the misdescription of the instrument is
immaterial. [Formerly 132.680]

135.737 Perjury. In an accusatory in-
strument for perjury, attempted perjury, solicita-
tion of perjury or conspiracy to commit perjury
it is sufficient to set forth the substance of the
controversy or matter in respect to which the
crime was committed, in what court or before
whom the oath alleged to be false was taken and
that the court or person before whom it was
taken had authority to administer it, with proper
allegations of the falsity of the matter on which
the perjury is assigned; but the accusatory in-
strument need set forth neither the pleadings,
record or proceedings with which the oath is
connected nor the commission or authority of
the court or person before whom the perjury was
committed. [Formerly 132.690]

135.740 Construction of words and
phrases used. The words used in an accusato-
ry instrument must be construed in their usual

acceptation in common language, except words
and phrases defined by law, which are to be
construed according to their legal meaning.
[Formerly 132.710]

135.743 Fictitious or erroneous name;
insertion of true name. When a defendant is
charged in an accusatory instrument by a ficti-
tious or erroneous name and in any stage of the
proceedings his true name is discovered, it may
be inserted in the subsequent proceedings, refer-
ring to the fact of his being charged by the name
mentioned in the accusatory instrument.
[Formerly 132.720]

SPEEDY TRIAL PROVISIONS

135.745 Delay in finding an indict-
ment or filing an information. When a
person has been held to answer for a crime, if an
indictment is not found against him within 30
days or the district attorney does not file an
information in circuit court within 30 days after
the person is held to answer, the court shall
order the prosecution to be dismissed, unless
good cause to the contrary is shown. {Formerly
134.110]

135.747 Effect of delay in bringing
defendant to trial. If a defendant charged
with a crime, whose trial has not been postponed
upon his application or by his consent, is not
brought to trial within a reasonable period of
time, the court shall order the accusatory instru-
ment to be dismissed. [Formerly 134.120]

135.750 Where there is reason for the
delay. If the defendant is not proceeded against
or tried, as provided in ORS 135.745 and
135.747, and sufficient reason therefor is shown,
the court may order the action to be continued
and in the meantime may release the defendant
from custody as provided in ORS 135.230 to
135.290, for his appearance to answer the charge
or action. [Formerly 134.130}

DISMISSAL OF ACTION

135.7563 Effect of dismissal. (1) If the
court directs the charge or action to be dis-
missed, the defendant, if in custody, shall be
discharged. If he has been released, his release

agreement is exonerated and security deposited
shall be refunded to him.

(2) An order for the dismissal of a charge or
action, as provided in ORS 135.703 to 135.709
and 135.745 to 135.757, is a bar to another prose-
cution for the same crime if the crime is a Class
B or C misdemeanor; but it is not a bar if the
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crime charged is a Class A misdemeanor or a
felony.

(3) If any charge or action is dismissed for
the purpose of consolidation with one or more
other charges or actions, then any such dismissal
shall not be a bar to another prosecution for the
same offense. [Formerly 134.140; 1975 c.198 §1]

135.755 Dismissal on motion of court
or district attorney. The court may, either of
its own motion or upon the application of the
district attorney, and in furtherance of justice,
order the proceedings to be dismissed; but in
that case, the reasons of the dismissal shall be
set forth in the order, which shall be entered in
the journal. [Formerly 134.150]

135.757 Nolle prosequi; discontin-
uance by district attorney. The entry of a
nolle prosequi is abolished, and the district
attorney cannot discontinue or abandon a prose-
cution for a crime, except as provided in ORS
135.755. [Formerly 134.160]

PROSECUTION OF
PRISONERS

135.760 Notice requesting early trial
on pending charge. (1) Any inmate in the
custody of the Corrections Division against
whom there is pending at the time of commit-
ment or against whom there is filed at any time
during imprisonment, in any court of this state,
an indictment, information or criminal com-
plaint charging him with the commission of a
crime, may give written notice to the district
attorney of the county in which the inmate is so
charged requesting the district attorney to prose-
cute and bring him to trial on the charge forth-
with.

(2) The notice provided for in subsection (1)
of this section shall be signed by the inmate and
set forth the place and term of imprisonment. A
copy of the notice shall be sent to the court in
which the inmate has been charged by indict-
ment, information or complaint. [Formerly 134.510]

135.763 Trial within 90 days of no-
tice unless continuance granted. (1) The
district attorney, after receiving a notice request-
ing trial under ORS 135.760, shall, within 90
days of receipt of the notice, bring the inmate to
trial upon the pending charge.

(2) A continuance may be granted upon the
request of the district attorney and with the
consent of the inmate. The court shall grant any
continuance with the consent of the defendant.
The court may grant a continuance on motion of
the district attorney for good cause shown. The

fact of imprisonment is not good cause for the
purposes of this subsection. [Formerly 134.520]

135.765 Dismissal of criminal pro-
ceeding not brought to trial within al-
lowed time. On motion of the defendant or
his counsel, or on his own motion, the court shall
dismiss any criminal proceeding not brought to
trial in accordance with ORS 135.763. [Formerly
134.530]

135.767 Presence of prisoner at
proceedings. (1) Whenever the presence of an
inmate in the custody of the Corrections Divi-
sion is necessary in any criminal proceeding
under ORS 135.760 to 135.773, the court where-
in the inmate is charged with the commission of
a crime may issue an order directing the Assis-
tant Director for Corrections to surrender the
inmate to the sheriff of the county where the
inmate is to be tried.

(2) The costs of transportation and mainte-
nance of any inmate removed under this section
shall be paid by the county where the inmate is
charged with commission of a crime.

(3) At the conclusion of any criminal pro-
ceeding under ORS 135.760 to 135.773, notwith-
standing the provisions of ORS 137.140, the
inmate shall be returned by the sheriff to the
custody of the Corrections Division.

(4) The time during which an inmate is in
the custody of the sheriff under this section is
part of and shall be counted as time served under
the original sentence. [Formerly 134.540; 1983 ¢.740
§14]

135.770 Release of prisoner
prohibited. No inmate in the custody of a
sheriff under ORS 135.767 shall be released
pending a criminal proceeding under ORS
135.760 to 135.773 or any appeal therefrom.
[Formerly 134.550]

135.773 District attorney to furnish
certain documents. The district attorney
shall, in all proceedings against inmates under
ORS 135.760 to 135.773, obtain for and furnish
to the court a certified copy of the judgment,
sentence or commitment order pursuant to
which the inmate is imprisoned. [Formerly 134.560]

DETAINER

135.775 Agreement on Detainers. The
Agreement on Detainers is hereby enacted into
law and entered into by this state with all other
jurisdictions legally joining therein in the form
substantially as follows:
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AGREEMENT ON DETAINERS
The contracting states solemnly agree that:

ARTICLEI

The party states find that charges outstand-
ing against a prisoner, detainers based on un-
tried indictments, informations or complaints,
and difficulties in securing speedy trial of per-
sons already incarcerated in other jurisdictions,
produce uncertainties which obstruct programs
of prisoner treatment and rehabilitation. Ac-
cordingly, it is the policy of the party states and
the purpose of this agreement to encourage the
expeditious and orderly disposition of such
charges and determination of the proper status
of any and all detainers based on untried indict-
ments, informations or complaints. The party
states also find that proceedings with reference
to such charges and detainers, when emanating
from another jurisdiction, cannot properly be
had in the absence of cooperative procedures. It
is the further purpose of this agreement to pro-
vide such cooperative procedures.

ARTICLE II

As used in this agreement:

(a) “State” shall mean a state of the United
States; the United States of America; a territory
or possession of the United States; the District
of Columbia; the Commonwealth of Puerto Rico.

(b) “Sending state” shall mean a state in
which a prisoner is incarcerated at the time that
he initiates a request for final disposition pur-
suant to Article III of this agreement or at the
time that a request for custody or availability is
initiated pursuant to Article IV of this agree-
ment. .

(c) “Receiving state” shall mean the state in
which trial is to be had on an indictment, infor-
mation or complaint pursuant to Article III or
Article IV of this agreement.

(d) “Penal or correctional institution” of this
state shall mean any institution operated by the
Corrections Division.

ARTICLE III

(a) Whenever a person has entered upon a
term of imprisonment in a penal or correctional
institution of a party state, and whenever during
the continuance of the term of imprisonment
there is pending in any other party state any
untried indictment, information or complaint on
the basis of which a detainer has been lodged
against the prisoner, he shall be brought to trial
within 180 days after he shall have caused to be

delivered to the prosecuting officer and the
appropriate court of the prosecuting officer’s
jurisdiction written notice of the place of his
imprisonment and his request for a final disposi-
tion to be made of the indictment, information
or complaint: Provided, that for good cause
shown in open court, the prisoner or his counsel
being present, the court having jurisdiction of
the matter may grant any necessary or reason-
able continuance. The request of the prisoner
shall be accompanied by a certificate of the
appropriate official having custody of the prison-
er, stating the term of commitment under which
the prisoner is being held, the time already
served, the time remaining to be served on the
sentence, the amount of good time earned, the
time of parole eligibility of the prisoner, and any
decisions of the state parole agency relating to
the prisoner. ’

(b) The written notice and request for final
disposition referred to in paragraph (a) of this
Article shall be given or sent by the prisoner to
the warden or other official having custody of
him, who shall promptly forward it together with
the certificate to the prosecuting official and
court by registered or certified mail, return re-
ceipt requested.

(¢) The warden or other official having
custody of the prisoner shall promptly inform
him of the source and contents of any detainer
lodged against him and shall also inform him of
his right to make a request for final disposition
of the indictment, information or complaint on
which the detainer is based.

(d) Any request for final disposition made by
a prisoner pursuant to paragraph (a) of this
Article shall operate as a request for final dispo-
sition of all untried indictments, informations or
complaints on the basis of which detainers have
been lodged against the prisoner from the state
to whose prosecuting official the request for final
disposition is specifically directed. The warden
or other official having custody of the prisoner
shall forthwith notify all appropriate prosecuting
officers and courts in the several jurisdictions
within the state to which the prisoner’s request
for final disposition is being sent of the proceed-
ing being initiated by the prisoner. Any notifica-
tion sent pursuant to this paragraph shall be
accompanied by copies of the prisoner’s written
notice, request and the certificate. If trial is not
had on any indictment, information or com-
plaint contemplated hereby prior to the return of
the prisoner to the original place of imprison-
ment, such indictment, information or com-
plaint shall not be of any further force or effect,
and the court shall enter an order dismissing the
same with prejudice.
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(e) Any request for final disposition made by
a prisoner pursuant to paragraph (a) of this
Article shall also be deemed to be a waiver of
extradition with respect to any charge or pro-
ceeding contemplated thereby or included there-
in by reason of paragraph (d) of this Article, and
a waiver of extradition to the receiving state to
serve any sentence there imposed upon him,
after completion of his term of imprisonment in
the sending state. The request for final disposi-
tion shall also constitute a consent by the pris-
oner to the production of his body in any court
where his presence may be required in order to
effectuate the purposes of this agreement and a
further consent voluntarily to be returned to the
original place of imprisonment in accordance
with the provisions of this agreement. Nothing
in this paragraph shall prevent the imposition of
a concurrent sentence if otherwise permitted by
law.

(f) Escape from custody by the prisoner
subsequent to his execution of the request for
final disposition referred to in paragraph (a) of
this Article shall void the request.

ARTICLE IV

(a) The appropriate officer of the jurisdic-
tion in which an untried indictment, informa-
tion or complaint is pending shall be entitled to
have a prisoner against whom he has lodged a
detainer and who is serving a term of imprison-
ment in any party state made available in ac-
cordance with paragraph (a) of Article V of this
agreement upon presentation of a written re-
quest for temporary custody or availability to the
appropriate authorities of the state in which the
prisoner is incarcerated: Provided, that the court
having jurisdiction of such indictment, informa-
tion or complaint shall have duly approved,
recorded and transmitted the request; And pro-
vided further, that there shall be a period of 30
days after receipt by the appropriate authorities
before the request be honored, within which
period the governor of the sending state may
disapprove the request for temporary custody or
availability, either upon his own motion or upon
motion of the prisoner.

(b) Upon receipt of the officer’s written
request as provided in paragraph (a) of this
Article, the appropriate authorities having the
prisoner in custody shall furnish the officer with
a certificate stating the term of commitment
under which the prisoner is being held, the time
already served, the time remaining to be served
on the sentence, the amount of good time
earned, the time of parole eligibility of the pris-
oner and any decisions of the state parole agency

relating to the prisoner. Such authorities simul-
taneously shall furnish all other officers and
appropriate courts in the receiving state who
have lodged detainers against the prisoner with
similar certificates and with notices informing
them of the request for custody or availability
and of the reasons therefor.

(c) In respect of any proceeding made possi-
ble by this Article, trial shall be commenced
within 120 days of the arrival of the prisoner in
the receiving state, but for good cause shown in
open court, the prisoner or his counsel being
present, the court having jurisdiction of the
matter may grant any necessary or reasonable
continuance.

(d) Nothing contained in this Article shall
be construed to deprive any prisoner of any right
which he may have to contest the legality of his
delivery as provided in paragraph (a) of this
Article, but such delivery may not be opposed or
denied on the ground that the executive authori-
ty of the sending state has not affirmatively
consented to or ordered such delivery.

(e) If trial is not had on any indictment,
information or complaint contemplated hereby
prior to the prisoner’s being returned to the
original place of imprisonment pursuant to
paragraph (e) of Article V of this agreement,
such indictment, information or complaint shall
not be of any further force or effect, and the
court shall enter an order dismissing the same
with prejudice.

ARTICLE V

(a) In response to a request made under
Article III or Article IV of this agreement, the
appropriate authority in a sending state shall
offer to deliver temporary custody of such pris-
oner to the appropriate authority in the state
where such indictment, information or com-
plaint is pending against such person in order
that speedy and efficient prosecution may be
had. If the request for final disposition is made
by the prisoner, the offer of temporary custody
shall accompany the written notice provided for
in Article III of this agreement. In the case of a
federal prisoner, the appropriate authority in the
receiving state shall be entitled to temporary
custody as provided by this agreement or to the
prisoner’s presence in federal custody at the
place for trial, whichever custodial arrangement
may be approved by the custodian.

(b) The officer or other representative of a
state accepting an offer of temporary custody
shall present the following upon demand:
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(1) Proper identification and evidence of his
authority to act for the state into whose tempo-
rary custody the prisoner is to be given.

(2) A duly certified copy of the indictment,
information or complaint on the basis of which
the detainer has been lodged and on the basis of
which the request for temporary custody of the
prisoner has been made.

(c) If the appropriate authority shall refuse
or fail to accept temporary custody of such pris-
oner, or in the event that an action on the indict-
ment, information or complaint on the basis of
which the detainer has been lodged is not
brought to trial within the period provided in
Article III or Article IV of this agreement, the
appropriate court of the jurisdiction where the
indictment, information or complaint has been
pending shall enter an order dismissing the same
with prejudice, and any detainer based thereon
shall cease to be of any force or effect.

(d) The temporary custody referred to in
this agreement shall be only for the purpose of
permitting prosecution on the charge or charges
contained in one or more untried indictments,
informations or complaints which form the basis
of the detainer or detainers or for prosecution on
any other charge or charges arising out of the
same transaction. Except for his attendance at
court and while being transported to or from any
place at which his presence may be required, the
prisoner shall be held in a suitable jail or other
facility regularly used for persons awaiting prose-
cution.

(e) At the earliest practicable time conso-
nant with the purposes of this agreement, the
prisoner shall be returned to the sending state.

(f) During the continuance of temporary
custody or while the prisoner is otherwise being
made available for trial as required by this agree-
ment, time being served on the sentence shall
continue to run but good time shall be earned by
the prisoner only if, and to the extent that, the
law and practice of the jurisdiction which im-
posed the sentence may allow.

(g) For all purposes other than that for
which temporary custody as provided in this
agreement is exercised, the prisoner shall be
deemed to remain in the custody of and subject
to the jurisdiction of the sending state and any
escape from temporary custody may be dealt
with in the same manner as an escape from the
original place of imprisonment or in any other
manner permitted by law.

(h) From the time that a party state receives
custody of a prisoner pursuant to this agreement
until such prisoner is returned to the territory
and custody of the sending state, the state in

which the one or more untried indictments,
informations or complaints are pending or in
which trial is being had shall be responsible for
the prisoner and shall also pay all costs of trans-
porting, caring for, keeping and returning the
prisoner. The provisions of this paragraph shall
govern unless the states concerned shall have
entered into a supplementary agreement provid-
ing for a different allocation of costs and respon-
sibilities as between or among themselves. Noth-
ing contained in this paragraph shall be con-
strued to alter or affect any internal relationship
among the departments, agencies and officers of
and in the government of a party state, or be-
tween a party state and its subdivisions, as to the
payment of costs, or responsibilities therefor.

ARTICLE VI

(a) In determining the duration and expira-
tion dates of the time periods provided in Arti-
cles III and IV of this agreement, the running of
such time periods shall be tolled whenever and
for as long as the prisoner is unable to stand
trial, as determined by the court having jurisdic-
tion of the matter.

(b) No provision of this agreement, and no
remedy made available by this agreement, shall
apply to any person who is adjudged to be men-
tally ill.

ARTICLE VII

Each state party to this agreement shall
designate an officer who, acting jointly with like
officers of other party states, shall promulgate
rules and regulations to carry out more effective-
ly the terms and provisions of this agreement,
and who shall provide within and without the
state, information necessary to the effective
operation of this agreement.

ARTICLE VIII

This agreement shall enter into full force
and effect as to a party state when such state has
enacted the agreement into law. A state party to
this agreement may withdraw herefrom by en-
acting a statute repealing the agreement. Howev-
er, the withdrawal of any state shall not affect
the status of any proceedings already initiated by
prisoners or by state officers at the time such
withdrawal takes effect, nor shall it affect their
rights in respect thereof.
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ARTICLE IX

This agreement shall be liberally construed
80 as to effectuate its purposes. The provisions of
this agreement shall be severable and if any
phrase, clause, sentence or provision of this
agreement is declared to be contrary to the con-
stitution of any party state or of the United
States or the applicability thereof to any govern-
ment, agency, person or circumstance is held
invalid, the validity of the remainder of this
agreement and the applicability thereof to any
government, agency, person or circumstance
shall not be affected thereby. If this agreement
shall be held contrary to the constitution of any
state party to this agreement, the agreement
shall remain in full force and effect as to the
remaining states and in full force and effect as to
the state affected as to all severable matters.

[Formerly 134.605]

1356.777 Definition for ORS 135.775.
As used in the Agreement on Detainers, the term
“appropriate court” means any court of this state
that has criminal jurisdiction. [Formerly 134.615]

135.779 Enforcement of ORS 135.775
by public agencies. All courts, departments,
agencies, officers and employes of this state and
its political subdivisions are hereby directed to
enforce the Agreement on Detainers and to
cooperate with one another and with other party
states in enforcing the agreement and effectuat-
ing its purposes. [Formerly 134.625]

1356.783 Effect of escape from custody
in another state. Escape from custody while
in another state pursuant to the Agreement on
Detainers is an offense against the laws of this
state to the same extent and degree as an escape
from the institution in which the prisoner was
confined immediately prior to having been sent
to another state pursuant to the provision of the
Agreement on Detainers and shall be punishable
in the same manner as an escape from such
institution. [Formerly 134.635]

135.785 Surrender of custody under
ORS 135.775. It shall be lawful and manda-
tory upon any official in charge of a penal or
correctional institution in this state to give over
the person of any inmate thereof whenever so
required by the operation of the Agreement on
Detainers. [Formerly 134.645]

135.787 Administrator of agreement;
appointment; duties. The Governor may
appoint an administrator who shall perform the
duties and functions and exercise the powers
conferred upon such person by Article VII of the

Agreement on Detainers. [Formerly 134.655]

135.789 Notice of request for tempo-
rary custody; prisoner’s rights. In order to
implement paragraph (a) of Article IV of the
Agreement on Detainers, and in furtherance of
its purposes, the appropriate authorities having
custody of the prisoner shall, promptly upon
receipt of the officer’s written request, notify the
prisoner and the Governor in writing that a
request for temporary custody has been made
and such notification shall describe the source
and contents of such request. The authorities
having custody of the prisoner shall also advise
him in writing of his rights to counsel, to make
representations to the Governor within 30 days,
and to contest the legality of his delivery.
[Formerly 134.665]

135.791 Request for final disposition
of detainer from prisoner without state.
When the district attorney of any county shall
have received written notice from a prisoner in
another state of the prisoner’s request for final
disposition to be made of any untried accusatory
instrument which is the basis of a detainer
against’ the prisoner, the district attorney
promptly shall give written notice to the Gover-
nor that such request has been received. The
notice to the Governor shall describe the charge
pending against the prisoner and shall recite the
crime of which the prisoner was convicted in the
other state, the sentence imposed and the date
the sentence commenced, or so much of such
information as may be known to the district
attorney. The notice to the Governor shall be
accompanied by a summary of the evidence
against the prisoner-on the untried charge.
Within 10 days after receiving the notice and
summary of evidence, the Governor shall send
written direction to the district attorney either
to proceed with prosecution of the prisoner when
the prisoner is made available, or to move the
court for dismissal of the untried indictment,
information or complaint and to remove the
detainer against the prisoner. The written direc-
tion may be signed by the Governor or by a
person authorized by the Governor to perform
extradition functions. The decision of the Gov-
ernor shall be final, and the district attorney
shall act as so directed. {1973 c.632 §2)

135.793 Procedure where untried
instrument pending against prisoner
without state. Any officer of a jurisdiction in
this state in which an untried accusatory instru-
ment is pending against a prisoner in another
state, and who desires to have the prisoner re-
turned for trial, shall give written notice and a
summary of the evidence against the prisoner to
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the Governor. in the manner provided in ORS
135.791. The Governor shall, within 10 days
after receiving the notice and summary, send
written direction to such officer either approving
or disapproving the return of the prisoner. The
direction by the Governor shall be final, and may
be signed as provided in ORS 135.791. The
officer desiring return of a prisoner shall not
seek the court approval provided for in para-
graph (a) of ‘Article IV of the Agreement on
Detainers prior to receiving approval by the
Governor. [1973 c.632 §3]

PRETRIAL DISCOVERY

135.806 Apphcablhty, . scope of
disclosure. (1) The provisions of ORS 135.805
to 135.873 are applicable to all criminal prosecu-
tions in which the charging instrument has been
brought in a court of record.

(2) As used in ORS 135.805 to 135 873,
“disclose” means to afford the adverse party an
opportunity to inspect or copy the material.
(1973 ¢.836 §213; 1977 ¢.617 §1]

135.810 [Repealed by 1973 ¢.836 §358]

135.815 Disclosure to defendant. Ex-
cept as otherwise provided in ORS 135.855 and
135.873, the district attorney shall disclose to the
defendant the followmg material and informa-
tion within his possession or control:

(1) The names and addresses of persons
whom he intends to call as witnesses at any state
of the trial, together with their relevant written
or recorded statements or memoranda of any
oral statements of such persons.

(2) Any written or recorded statements or
memoranda of any oral statements made by the

defendant, or made by a codefendant if the trial
is to be a joint one.

(3) Any reports or statements of experts,
made in connection with the particular case,
including results of physical or mental examina-
tions and of scientific tests, experiments or
comparisons which the district attorney intends
to offer in evidence at the trial.

(4) Any books, papers, documenté, photo-
graphs or tangible objects:

(a) Which the district attorney intends to
offer in evidence at the trial; or

(b) Which were obtained from or belong to
the defendant.

(5) If actually.known to the district attorney,
any record of prior criminal convictions of per-
sons whom the district attorney intends to call
as witnesses at the trial; and the district attorney

shall make a good faith effort to determine if
such convictions have occurred. [1973 c.836 §214]

135.820 [Repealed by 1973 ¢.836 §358]

135.825 Other disclosure to defen-
dant; special conditions. Except as otherwise
provided in ORS 135.855 and 135.873, the dis-
trict attorney shall disclose to the defendant:

(1) The occurrence of a search or seizure;
and

(2) Upon written request by the defendant,
any relevant material or information obtained
thereby, the circumstances of the search or
seizure, and the circumstances of the acquisition
of any specified statements from the defendant.
[1973 ¢.836 §215]

135.830 [Amended by 1973 c.836 §161; renumbered
135.355]

135.835 Disclosure to the state. Except
as otherwise provided in ORS 135.855 and
135.873, the -defendant shall disclose to the
district attorney the following material and
information within his possession or control:

(1) The names and addresses of persons,
including himself, whom he intends to call as
witnesses at the trial, together with relevant
written or recorded statements or memoranda of
any oral statements of such persons other than
himself.

(2) Any reports or statements of experts,
made in connection with the particular case,
including results of physical or mental examina-
tions and of scientific tests, experiments or
comparisons, which the defendant intends to
offer in evidence at the trial.

(3) Any books, papers, documents, photo-
graphs or tangible objects which the defendant
intends to offer in evidence at the trial. [1973
¢.836 §216]

135.840 [Amended by 1973 ¢.836 §162; renumbered
135.360]

135.845 Time of disclosure. (1) The
obligations to disclose shall be performed as soon
as practicable following the filing of an indict-
ment or information in the circuit court or the
filing of a complaint charging a misdemeanor or
violation of a city ordinance. The court may
supervise the exercise of discovery to the extent
necessary to ensure that it proceeds properly and
expeditiously.

(2) If, after complying with the provisions of
ORS 135.805 to 135.873, a party finds, either
before or during trial, additional material or
information which is subject to or covered by
these provisions, he must promptly notify the
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other party of the additional material or infor-
mation. [1973 c.836 §217]

135.850 [Amended by 1973 ¢.836 §163; renumbered
135.365]

135.8565 Property not subject to
discovery. (1) The following material and
information shall not be subject to discovery
under ORS 135.805 to 135.873:

(a) Work product, legal research, records,
correspondence, reports or memoranda to the
extent that they contain the opinions, theories
or conclusions of the attorneys, peace officers or
their agents in connection with the investiga-
tion, prosecution or defense of a criminal action.

(b) The identity of a confidential informant
where his identity is a prosecution secret and a
failure to disclose will not infringe the constitu-
tional rights of the defendant. Except as provid-
ed in ORS 135.873, disclosure shall not be denied
hereunder of the identity of witnesses to be
produced at trial.

(c) Transcripts, recordings or memoranda of
testimony of witnesses before the grand jury,
except transcripts or recordings of statements
made by the defendant.

(2) When some parts of certain material are
discoverable under ORS 135.805 to 135.873, and
other parts not discoverable, as much of the
material shall be disclosed as is consistent with
the provisions thereof. [1973 c.836 §218]

135.860 [Amended by 1973 ¢.836 §164; renumbered
135.370]

135.8656 Effect of failure to comply
with discovery requirements. Upon being
apprised of any breach of the duty imposed by
the provisions of ORS 135.805 to 135.873, the
court may order the violating party to permit
inspection of the material, or grant a continu-
ance, or refuse to permit the witness to testify, or
refuse to receive in evidence the material not
disclosed, or enter such other order as it consid-
ers appropriate. [1973 ¢.836 §219]

135.870 [Amended by 1971 ¢.743 §321; repealed by
1973 ¢.836 §358]

135.873 Protective orders. (1) Upon a
showing of good cause, the court may at any time
order that specified disclosures be denied, re-
stricted or deferred, or make such other order as
is appropriate.

(2) Upon request of any party, the court may
permit a showing of good cause for denial or
regulation of disclosures, or portion of such
showing, to be made in camera. A record shall be
made of such proceedings.

(3) If the court enters an order granting
relief following a showing in camera, the entire
record of the showing shall be sealed and pre-
served in the records of the court, to be made
available to the appellate court in the event of an
appeal. The trial court, in its discretion, may,
after trial and conviction, unseal matters previ-
ously sealed. [1973 c.836 §220]

135.875 [1969 ¢.293 §1; renumbered 135.455]

135.880 [Amended by 1973 c.836 §176; renumbered
135.465)

DIVERSION

135.881 Definitions for ORS 135.881
to 135.901. As used in ORS 135.881 to
135.901:

(1) “District attorney” has the meaning
given that term by ORS 131.005 (8).

(2) “Diversion” means referral of a defendant
in a criminal case to a supervised performance
program prior to adjudication.

(3) “Diversion agreement” means the specifi-
cation of formal terms and conditions which a
defendant must fulfill in order to have the
charges against him dismissed. {1977 ¢.373 §1]

135.886 Requirements for diversion;
factors considered. (1) After an accusatory
instrument has been filed charging a defendant
with commission of a crime other than driving
while under the influence of intoxicants as de-
fined in ORS 487.540, and after the district
attorney has considered the factors listed in
subsection (2) of this section, if it appears to the
district attorney that diversion of the defendant
would be in the interests of justice and of benefit
to the defendant and the community, the district
attorney may propose a diversion agreement to
the defendant the terms of which are established
by the district attorney in conformance with
ORS 135.891. A diversion agreement under this
section is not available to a defendant charged
with the crime of driving while under the influ-
ence of intoxicants as defined in ORS 487.540.

(2) In determining whether diversion of a
defendant is in the interests of justice and of
benefit to the defendant and the community, the
district attorney shall consider at least the fol-
lowing factors:

(a) The nature of the offense; however, the
offense must not have involved injury to another
person;

(b) Any special characteristics or difficulties
of the offender;
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(c) Whether the defendant is a first-time
offender; if the offender has previously partici-
pated in diversion, according to the certification
of the Department of Justice, diversion shall not
be offered;

(d) Whether there is a probability that the
defendant will cooperate with and benefit from
alternative treatment; '

(e) Whether the available program is appro-
priate to the needs of the offender;

(f) The impact of diversion upon the com-
munity;

(g) Recommendations, if any, of the involved
law enforcement agency;

(h) Recommendations, if any, of the victim;
(i) Provisions for restitution; and

() Any mitigating circumstances. {1977 c.373
§2: 1981 c.64 §1; 1981 ¢.803 §2]

135.890 [Repealed by 1973 ¢.836 §358]

135.891 Conditions of diversion
agreement; dismissal of criminal charges;
scope of agreement. A diversion agreement
carries the understanding that if the defendant
fulfills the obligations of the program described
therein, the criminal charges filed against the
defendant will be dismissed with prejudice. It
shall include specifically the waiver of the right
to a speedy trial. It may include, but is not limit-
ed to, admissions by the defendant, stipulation
of facts, stipulation that depositions of witnesses
may be taken pursuant to ORS 136.080 to
136.100, payment of costs and restitution, per-
formance of community service, residence in a
halfway house or similar facility, maintenance of
gainful employment, and participation in pro-
grams offering medical, educational, vocational,
social and psychological services, corrective and
preventive guidance and other rehabilitative
services. [1977 c.373 §3]

135.896 Stay of criminal proceedings
during period of agreement; limitation on
stay; effect of declining diversion. If the
district attorney elects to offer diversion in lieu
of further criminal proceedings and the defen-
dant, with the advice of counsel, agrees to the
terms of the proposed agreement, including a
waiver of the right to a speedy trial, the court
shall stay further criminal proceedings for a
definite period. The stay shall not exceed 270
days in the case of a defendant charged with
commission of a felony, and shall not exceed 180
days in the case of a defendant charged with the
commission of a misdemeanor. If the defendant
declines diversion, the court shall resume crimi-
nal proceedings. [1977 ¢.373 §4]

1365.900 [Repealed by 1973 ¢.836 §358]

135.901 Effect of compliance or non-
compliance with agreement; effect of
partial compliance in subsequent criminal
proceedings; record of participation in
program. (1) If the district attorney finds at
the termination of the diversion period or any
time prior thereto that the divertee has failed to
fulfill the terms of the diversion agreement, the
district attorney shall terminate diversion and
the court shall resume criminal proceedings.
However, if the former divertee is adjudicated
guilty as a result thereof, the court may take into
consideration at the time of the sentencing any
partially successful fulfillment by such person of
the terms of agreement.

(2) If the district attorney informs the court
at the termination of the diversion period that
the defendant has fulfilled the terms of the diver-
sion agreement, the court shall dismiss with
prejudice the criminal charges filed against the
defendant.

(3) A record of the fact that an individual
has participated in diversion shall be forwarded
to and kept by the Department of Justice, and
shall be made available upon request to any
district attorney who subsequently considers
diversion of such person. [1977 c.373 §5; 1981 c.64
§2]

MEDICAL AND
PSYCHOLOGICAL
TREATMENT OF SEX
OFFENDERS

185.930 Mental Health Division to
establish pilot program; evaluation;
eligibility. (1) The Mental Health Division
shall establish and administer, in Washington
County and in consultation and cooperation
with the Washington County courts and commu-
nity corrections program and the Corrections
Division, a pilot program of treatment available
to persons convicted of any sexual offense in-
volving forcible compulsion as defined in ORS
163.305 or an attempt to commit such offense.
The program shall involve medical and psycho-
logical treatment involving primarily the supply-
ing of steroids or other medication found by the
division to be proper medication to inhibit the
psychological or physical inclination toward
forcible sexual compulsion.

(2)(a) A sentencing court, in a county having
a program established by the Mental Health
Division under subsection (1) of this section,
before imposing sentence upon a person convict-
ed of a sexual offense involving forcible compul-
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sion, may order that the convicted person be
evaluated by the Mental Health Division as a
candidate for participation in the program.
Pursuant to such an order, the division shall
evaluate the person. If the division finds the
person to be medically suitable and likely to
benefit from the program, the court may make
participation in the program a condition of any
probation it imposes.

(b) The State Board of Parole, before releas-
ing on parole any person imprisoned pursuant to
conviction of a sexual offense involving forcible
compulsion and intending to reside while on
parole in a county having a program established
by the Mental Health Division under subsection
(1) of this section, may order that the person be
evaluated by the Mental Health Division as a
candidate for participation in the program.
Pursuant to such an order, the division shall
evaluate the person. If the division finds the
person to be medically suitable and likely to
benefit from the program, the board may make
participation in the program a condition of the
person’s parole.

(3) A person is eligible to participate in the
program established under subsection (1) of this
section if the person:

(a) Has not appealed the conviction of the
sexual offense or if the conviction has been
sustained upon appeal;

(b) Has been evaluated by the Mental
Health Division and found by the division to be
medically suitable and likely to benefit from the
program; and

(c) Has consented to participate in the pro-
gram. [1983 c.487 §1]

135.935 Duties of Mental Health
Division. The Mental Health Division shall:

(1) Accept for evaluation and evaluate any
person who has been ordered evaluated under
ORS 135.930. If the evaluation reveals a likeli-
hood, in the division’s determination, that the
person would benefit from the program estab-
lished pursuant to ORS 135.930, the division
shall make the program available to that person
and shall so notify the person, the Corrections
Division and the authority that ordered the
evaluation.

(2) Within the limitation of funds available
to the program, accept any person as a partici-
pant in the program who is eligible under ORS
135.930 and whose evaluation shows that the
person is suitable to participate in the program.

(3) If participation in the program is a con-
dition of probation or parole, report to the refer-
ring court or State Board of Parole, whichever is

appropriate, and in all cases to the Corrections
Division, the acceptance of the person as a parti-
cipant, the progress of the participant, and any
violation by the participant of rules of the divi-
sion adopted under ORS 135.945. [1983 c.487 §2)

135.940 Insuring eligible participants
access to program; withdrawal of uncoop-
erative participants. (1) Whenever a court
orders that a person be evaluated as a partici-
pant in the treatment program established pur-
suant to ORS 135.930, the officer or agency into
whose custody the person is sentenced shall
insure that the person is provided reasonable
opportunity for such evaluation and participa-
tion, subject to the rules of the Mental Health
Division and the Corrections Division.

(2) Any participant who becomes uncoopera-
tive in the treatment program or whose conduct
threatens the security of the program or any
prisoner participant in the program may be
withdrawn from the program.

(3) Any person in the Mental Health Divi-
sion having authority over the treatment pro-
gram, the Assistant Director for Corrections, the
director of the community corrections program
in which the participant is enrolled or the officer
or agency into whose custody a participant is
sentenced, may withdraw a participant from
participation in the program on the grounds set
out in subsection (2) of this section. [1983 c.487 §3]

135.945 Rules. (1) The Mental Health
Division in consultation with the Washington
County courts and community corrections pro-
gram and the Corrections Division shall adopt
rules necessary to the efficient administration
and functioning of the program established
under ORS 135.930 and rules regulating the
conduct of participants in the program. Rules
regulating the conduct of participants in the
program shall include but not be limited to rules
requiring participants to keep appointments and
establishing procedures for determining the
time, place and frequency of any dosages.

(2) The Corrections Division shall adopt
rules necessary to insure the security of prisoner
participants in the program. [1983 c.487 §4]

135.9560 Authority to accept gifts and
grants; deposit of moneys in General
Fund. (1) The Mental Health Division may
accept gifts and apply for and accept grants or
services from the Federal Government or any of
its agencies, from associations, individuals and
private corporations to carry out the purposes of
ORS 135.930 to 135.950.

(2) All moneys received by the division
under ORS 135.930 to 135.950 shall be paid into
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the State Treasury and deposited in the General PENALTIES
Fund to the credit of a special account. Such 135.990 Penalties. Violation of ORS

moneys are appropriated continuously to the 135 155 is punishable as a contempt by the court
division for the purposes of ORS 135930 to having jurisdiction of the crime charged against
135.950. [1983 c.487 §5] the defendant. [Formerly 133.990]
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