41.010
41.110
41.270
41.500

41.510
41.520
41.530

41.560
41.570

41.580
41.660

41.676
41.740
41.815
41.905
41.910

Chapter 41

1983 REPLACEMENT PART

Evidence Generally

Judicial evidence; proof

Satisfactory evidence

Proof of usage

“Secondary evidence” defined for ORS
41.500 to 41.580

Indispensable evidence

Evidence to prove a will

Evidence of representations as to third
persons

Grant or assignment of trust

Contracts and communications made by
telegraph

Statute of frauds

Admissibility of objects cognizable by the
senses

Inadmissibility of certain health care
facility and training data

Parol evidence rule

Evidence of compliance with or attempt to
g(lwmply with ORCP 32 I; when admissi-

e

Admissibility of certain traffic offense
procedures in subsequent civil action

Certain intercepted communications inad-
missible; exception; motion to suppress

41.930 Admissibility of copies of original records
41.945 Application of ORS 41.930 and ORCP 556

.

CROSS REFERENCES

41.660
Trusts concerning interest in real property, creation, transfer
or declaration, 93.020

41.5680

Creation, transfer or declaration of estate in real property,
93.020

Grubstaking contracts, need for writing, 517.110

Motor vehicle retail instalment contracts, need for writing,
83.520

Sales of lands acquired by county by foreclosure of delin-
quent tax lien, 275.190, 275.210

41.676
Data on dentists, 679.300
Hospital records, access, 179.495, 179.505

385



EVIDENCE AND WITNESSES

386



EVIDENCE GENERALLY

41.580

41.010 Judicial evidence; proof.
Judicial evidence is the means, sanctioned by
law, of ascertaining in a judicial proceeding the
truth respecting a question of fact. Proof is the
effect of evidence, the establishment of the fact
by evidence.

41.020 [Repealed by 1981 ¢.892 §98]

41.030 [Repealed by 1981 ¢.892 §98]

41.040 [Repealed by 1981 ¢.892 §98]

41.050 [Repealed by 1981 ¢.892 §98]

41.060 [Repealed by 1981 ¢.892 §98]

41.070 [Repealed by 1981 ¢.892 §98]

41.080 [Repealed by 1981 ¢.892 §98] -

41.090 [Repealed by 1981 ¢.892 §98]

41.100 [Repealed by 1981 ¢.892 §98]

41.110 Satisfactory evidence. Satis-
factory evidence is that which ordinarily produc-
es moral certainty or conviction in an unprejud-

iced mind. It alone will justify a verdict. Evi-
dence less than this is insufficient evidence.

41.120 (Repealed by 1981 ¢.892 §98]
41.130 [Repealed by 1981 ¢.892 §98]
41.140 [Repealed by 1981 ¢.892 §98]
41.150 [Repealed by 1981 c.892 §98]
41.210 [Repealed by 1981 ¢.892 §98]
41.220 [Repealed by 1981 ¢.892 §98]
41,230 [Repealed by 1981 ¢.892 §98]
41.240 [Repealed by 1981 ¢.892 §98]
41.250 [Repealed by 1981 ¢.892 §98]
41.260 [Repealed by 1981 ¢.892 §98]
41.270 Proof of usage. (1) Usage shall

be proved by the testimony of at least two wit-
nesses.

(2) Evidence may be given of usage to ex-
plain the true character of an act, contract or
instrument when such true character is not
otherwise plain, but usage is never admissible
except as a means of interpretation. [Amended by
1981 ¢.892 §86}

41.280 [Repealed by 1981 ¢.892 §98]
41.310 [Repealed by 1981 c.892 §98]
41.320 [Repealed by 1981 c.892 §98]
41.330 [Repealed by 1981 ¢.892 §98]
41.340 [Repealed by 1981 ¢.892 §38]

41.350 [Amended by 1971 ¢.127 §1; repealed by 1981
¢.892 §98]

41.360 [Amended by 1957 ¢.679 §1; 1961 c.726 §399;
repealed by 1981 ¢.892 §98)

41.410 {Repealed by 1981 ¢.892 §98]
41.420 [Repealed by 1981 ¢.892 §98]
41.430 [Repealed by 1981 c.892 §98]
41.440 [Repealed by 1981 c.892 §98]
41.450 [Repealed by 1981 ¢.892 §98]
41.460 [Repealed by 1981 ¢.892 §98]
41.4'70 [Repealed by 1981 ¢.892 §98]
41.480 [Repealed by 1981 ¢.892 §98]

41.500 “Secondary evidence” de-
fined for ORS 41.500 to 41.580. As used
in ORS 41.500 to 41.580, “secondary evidence”
means a copy, or oral evidence, of an original
writing or object. [1981 ¢.892 §81]

41.510 Indispensable evidence. Cer-
tain evidence is necessary to the validity of
particular acts or the proof of particular facts.

41.520 Evidence to prove a will.
Evidence of a will shall be the written instru-
ment itself, or secondary evidence of the con-
tents of the will, in the cases prescribed by law.
[Amended by 1969 ¢.591 §271]

41.530 Evidence of representations
as to third persons. No evidence is admissi-
ble to charge a person upon a representation as
to the credit, skill or character of a third person,
unless the representation, or some memorandum
thereof, be in writing, and either subscribed by
or in the handwriting of the party to be charged.

41.540 [Repealed by 1977 c.479 §1]
41.550 [Repealed by 1961 ¢.726 §427]

41.560 Grant or assignment of trust.
Every grant or assignment of any existing trust
in lands, tenements, hereditaments, goods or
things in action is void, unless it is in writing
and subscribed by the party making it or by his
lawfully authorized agent.

41.570 Contracts and communica-
tions made by telegraph. Contracts made by
telegraph shall be held to be in writing; and all
communications sent by telegraph, and signed
by the sender, or by his authority, shall be held
to be in writing.

41.580 Statute of frauds. In the fol-
lowing cases the agreement is void unless it, or
some note or memorandum thereof, expressing
the consideration, is in writing and subscribed
by the party to be charged, or by his lawfully
authorized agent; evidence, therefore, of the
agreement shall not be received other than the
writing, or secondary evidence of its contents in
the cases prescribed by law:
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(1) An agreement that by its terms is not to
be performed within a year from the making.

(2) An agreement to answer for the debt,
default or miscarriage of another.

(3) An agreement by an executor or adminis-
trator to pay the debts of his testator or intestate
out of his own estate.

(4) An agreement made upon consideration
of marriage, other than a mutual promise to
marry.

(5) An agreement for the leasing for a longer
period than one year, or for the sale of real prop-
erty, or of any interest therein.

(6) An agreement concerning real property
made by an agent of the party sought to be
charged unless the authority of the agent is in
writing.

(7) An agreement authorizing or employing
an agent or broker to sell or purchase real estate
for a compensation or commission; but if the
note or memorandum of the agreement is in
writing and subscribed by the party to be
charged, or by his lawfully authorized agent, and
contains a description of the property sufficient
for identification, and authorizes or employs the
agent or broker to sell the property, and express-

es with reasonable certainty the amount of the.

commission or compensation to be paid, the
agreement shall not be void for failure to state a
consideration.

41.590 [Repealed by 1961 ¢.726 §427)
41.610 [Repealed by 1981 c.892 §98]

41.615 [1959 ¢.353 §§1, 3 (subsection (2) enacted in
lieu of 41.630); 1973 ¢.231 §1; repealed by 1977 ¢.358 §1
(41.616 enacted in lieu of 41.615)}

41.618 [1977 c.358 §2 (enacted in lieu of 41.615);
repealed by 1979 ¢.284 §199]

41.617 [1977 ¢.358 §3; repealed by 1979 c.284 §199]
41.618 [1977 c.358 §4; repealed by 1979 ¢.284 §199]
41.620 [Repealed by 1979 ¢.284 §199]

41.622 (1977 ¢.744 §2; repealed by 1979 c.284 §199]

41.625 [1959 c.349 §1; repealed by 1977 ¢.240 §1;
(41.626 enacted in lieu of 41.625)]

41.626 [1977 ¢.240 §2 (enacted in lieu of 41.625);
repealed by 1979 ¢.284 §199]

41.630 [Repealed by 1959 ¢.353 §2 (subsection (2) of
41.615 enacted in lieu of 41.630)]

41.631 [1977 c.240 §4; repealed by 1979 ¢.284 §199]

41.635 [1977 c.240 §3 and 1977 c.358 §5; repealed by
1979 ¢.284 §199]

41.640 [Repealed by 1981 ¢.892 §98]
41.650 [Repealed by 1981 ¢.892 §98]

41.660 Admissibility of objects cog-
nizable by the senses. Whenever an object,
cognizable by the senses, has such a relation to
the fact in dispute as to afford reasonable
grounds of belief respecting it, or to make an
item in the sum of the evidence, the object may
be exhibited to the jury, or its existence, situa-
tion and character may be proved by witnesses.
The exhibition of the object to the jury shall be
regulated by the sound discretion of the court.

41.670 [Repealed by 1981 c.892 §98]

41.675 Inadmissibility of certain
health care facility and training data. (1)
As used in subsection (2) of this section “data”
means written reports, notes or records of tissue
committees, governing bodies or committees of a
health care facility licensed under ORS chapter
441, medical staff committees and similar com-
mittees of professional societies in connection
with training, supervision or discipline of physi-
cians, or in connection with the grant, denial,
restriction or termination of clinical privileges at
a health care facility. The term also includes the
written reports, notes or records of utilization
review and professional standards review
organizations.

(2) All data shall be privileged and shall not
be admissible in evidence in any judicial pro-
ceeding, but this section shall not affect the
admissibility in evidence of a party’s medical
records dealing with a party’s hospital care and
treatment.

(3) A person serving on or communicating
information to any governing body or committee
described in subsection (1) of this section shall
not be examined as to any communication to
that committee or the findings thereof.

(4) A person serving on or communicating
information to any governing body or committee
described in subsection (1) of this section shall
not be subject to an action for civil damages for
affirmative actions taken or statements made in
good faith.

(5) Subsection (2) of this section shall not
apply to judicial proceedings in which a health
care practitioner contests the denial, restriction
or termination of clinical privileges by a health
care facility. However, any data so disclosed in
such proceedings shall not be admissible in any
other judicial proceeding. [1963 c.181 §1; 1971 c.412
§1; 1975 ¢.796 §11; 1977 c.448 §9; 1981 ¢.806 §1]

41.680 [Repealed by 1981 c.892 §98]
41.690 [Repealed by 1981 ¢.892 §98]
41.700 [Repealed by 1981 ¢.892 §98]
41.710 [Repealed by 1981 ¢.892 §98)
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41.946

41.720 [Repealed by 1981 ¢.892 §98]
41.730 [Repealed by 1981 ¢.892 §98]

41.740 Parol evidence rule. When the
terms of an agreement have been reduced to
writing by the parties, it is to be considered as
containing all those terms, and therefore there
can be, between the parties and their representa-
tives or successors in interest, no evidence of the
terms of the agreement, other than the contents
of the writing, except where a mistake or imper-
fection of the writing is put in issue by the plead-
ings or where the validity of the agreement is the
fact in dispute. However this section does not
exclude other evidence of the circumstances
under which the agreement was made, or to
which it relates, as defined in ORS 42.220, or to
explain an ambiguity, intrinsic or extrinsic, or to
establish illegality or fraud. The term “agree-
ment” includes deeds and wills as well as con-
tracts between parties.

41.810 {Repealed by 1981 c.892 §98]

41.815 Evidence of compliance with
or attempt to comply with ORCP 32 I;
when admissible. Attempts to comply with
the provisions of ORCP 32 I. by a person receiv-
ing a demand shall be construed to be an offer to
compromise and shall be inadmissible as evi-
dence. Such attempts to comply with a demand
shall not be considered an admission of engaging
in the act or practice alleged to be unlawful nor
of the unlawfulness of that act. Evidence of
compliance or attempts to comply with the
provisions of ORCP 32 L. may be introduced by a
defendant for the purpose of establishing good
faith or to show compliance with the provisions
of ORCP 32 L. [Formerly 13.310; 1981 ¢.912 §3]

41.820 [Repealed by 1981 ¢.892 §98]

41.830 [Repealed by 1981 ¢.892 §98]

41.840 [Repealed by 1981 ¢.892 §98]

41.850 [Repealed by 1981 ¢.892 §98]

41.860 [Repealed by 1981 ¢.892 §98]

41.870 [Repealed by 1981 ¢.892 §98]

41.880 [Repealed by 1981 ¢.892 §98]

41.890 [Repealed by 1981 c.892 §98]

41.900 [Repealed by 1981 ¢.892 §98]

41.905 Admissibility of certain traf-
fic offense procedures in subsequent civil
action. (1) A judgment of conviction or acquit-
tal of a person charged with a traffic offense is
not admissible in the trial of a subsequent civil
action arising out of the same accident or occur-

rence to prove or negate the facts upon which
such judgment was rendered.

(2) A plea of guilty by a person to a traffic
offense may be admitted as evidence in the trial
of a subsequent civil action arising out of the
same accident or occurrence as an admission of
the person entering the plea,-and for no other
purpose.

(3) Evidence of forfeiture of bail posted by a
person as a result of a charge of a traffic offense
shall not be admitted as evidence in the trial of a
subsequent civil action arising out of the same
accident or occurrence. [1975 c.542 §1; 1981 ¢.892
§87]

41.910 Certain intercepted commu-
nications inadmissible; exception; motion
to suppress. (1) Evidence of the contents of
any wire or oral communication intercepted:

(a) In violation of ORS 165.540 shall not be
admissible in any court of this state, except as
evidence of unlawful interception.

(b) Under ORS 165.540 (2)(a) shall not be
admissible in any court of this state.

(2) Evidence made inadmissible under this
section due to noncompliance by a law enforce-
ment officer with the conditions of ORS 165.540
(5)(a) shall only be inadmissible under this
section pursuant to a motion to suppress under
ORS 133.736. [1955 c.675 §6; 1959 c.681 §5; 1979 ¢.716
§12; 1983 ¢.824 §4]

41.915 [1973 ¢.263 §1; repealed by 1979 c.284 §199]
41.920 [1973 ¢.263 §2; repealed by 1979 c.284 §199]
41.925 [1973 ¢.263 §3; repealed by 1979 c.284 §199]

41.930 Admissibility of copies of
original records. The copy of the records
described in ORCP 55 H. is admissible in evi-
dence to the same extent as though the original
thereof were offered and a custodian of hospital
records had been present and testified to the
matters stated in the affidavit. The affidavit is
admissible as evidence of the matters stated
therein. The matters stated therein are pre-
sumed to be true. The presumption established
by this section is a presumption affecting the
burden of producing evidence. [1973 ¢.263 §4; 1979
.284 §77)

41.935 [1973 ¢.263 §5; repealed by 1979 c.284 §199]

41.940 [1973 ¢.263 §§6, 7; repealed by 1979 c.284
§199]

41.945 Application of ORS 41.930
and ORCP 55 H. ORS 41.930 and ORCP 55
H. apply in any proceedings in which testimony
may be compelled. [1973 c.263 §8; 1979 ¢.284 §78]

41.950 [1971 ¢.331 §1; renumbered 18.500]

41.960 [1971 ¢.331 §2; renumbered 18.520}
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41.970 {1971 ¢.331 §3; renumbered 18.530]
41.980 [1971 ¢.331 §4; repealed by 1981 ¢.892 §98]
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