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RIGHTS OF WAY; TERRITORY ALLOCATION; COGENERATION 758.020

RIGHTS OF WAY

758.010 Authority to construct lines
and facilities; requirements and condi- 

tions by public officials. ( 1) Except within

cities, any person or corporation has a right
and privilege to construct, maintain and oper- 

ate its water, gas, electric or communication

service lines, fixtures and other facilities

along the public roads in this state, as defined
in ORS 368.001 or across rivers or over any
lands belonging to the state, free of charge, 
and over lands of private individuals, as pro- 

vided in ORS 772.210. Such lines, fixtures and

facilities shall not be constructed so as to

obstruct any public road or navigable stream. 

2) A county governing body and the De- 
partment of Transportation have authority to
designate the location upon roads under their

respective jurisdiction, outside of cities, where

lines, fixtures and facilities described in this

section may be located, and may order the
location of any such line, fixture or facility to
be changed when such governing body or
department deems it expedient. Any line, 
fixture or facility erected or remaining in a
different location upon such road than that

designated in any order of the governing body
or department is a public nuisance and may be
abated accordingly. 

3) The state officer, agency, board or
commission having jurisdiction over any land
belonging to the state with respect to which
the right and privilege granted under subsec- 

tion (1) of this section is exercised may impose
reasonable requirements for the location, 

construction, operation and maintenance of

the lines, fixtures and facilities on such land. 

The person or corporation exercising such
right and privilege over any land belonging to
the state shall pay the current market value
for the existing forest products that are dam- 
aged or destroyed in exercising such right and
privilege. Such right and privilege of any
person or corporation is conditioned upon

compliance with the requirements imposed by
this subsection. [ Amended by 1955 c 123 § 1, 1971
c 655 § 100; 1981 c 153 § 76] 

758.015 Certificate of public conve- 

nience and necessity. ( 1) When any person, 
as defined in ORS 758.400, providing electric
utility service, as defined in ORS 758.400, 
proposes to construct an overhead transmis- 

sion line which will necessitate a condemna- 

tion of land or an interest therein, it shall

petition the Public Utility Commissioner for a
certificate of public convenience and necessity

setting forth a detailed description and the
purpose of the proposed transmission line, the
estimated cost, the route to be followed, the

availability of alternate routes, a description
of other transmission lines connecting the
same areas, and such other information in

such form as the commissioner may reason- 
ably require in determining the public conve- 
nience and necessity. 

2) The commissioner shall give notice and

hold a public hearing on such petition. The
commissioner, in addition to considering facts
presented at such hearing, shall make his own
investigation to determine the necessity, 

safety, practicability and justification in the
public interest for the proposed transmission

line and shall enter his order accordingly. The
order shall be subject, to review as in other

cases. In any proceeding for condemnation, a
certified copy of such order shall be conclusive
evidence that the transmission line for which
the land is required is a public use and neces- 

sary for public convenience. 

3) This section shall not apply to con- 
struction of transmission lines in connection

with a project for which a permit or license is
otherwise obtained pursuant to state or feder- 
al law. [ 1961 c. 691 § 191

758.020 Joint occupancy of poles

required. (1) The county court, board of coun- 
ty commissioners or the Department of Trans- 
portation, when designating the location
where poles or other aboveground facilities

described in ORS 758.010 may be placed on a
road or highway which fronts on the ocean or
on a river or other body of water and the wa- 
ter frontage of the highway is being developed
or maintained for its scenic or recreational

value, may require all lines to occupy the
opposite side of the right of way, if such joint
occupancy can be maintained without undue
impairment of service or damage to public life

and property. 

2) If the owners of such lines are unable

to agree on the terms and conditions of joint

occupancy, such department, court or board
shall request the Public Utility Commissioner
to determine the practicability of such joint
occupancy and the effect thereof upon ade- 
quate and safe service by the prospective joint
occupants, the location of the lines, and, if
found to be practicable, to fix and prescribe
the terms and conditions pursuant to which

joint occupancy shall be accomplished. Before
making or entering an order, such commis- 

sioner shall hold a hearing and make findings
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758.035 UTILITIES; RAILROADS AND OTHER CARRIERS

in accordance with ORS 756.500 to 756.610, 
subject to review as provided in ORS 756.580

to 756.610. In fixing terms and conditions
pursuant to which joint occupancy shall be
accomplished, the Public Utility Commission- 
er shall require the installation by each occu- 
pant of standards, devices and equipment

reasonably necessary to protect the equipment
of the other occupants from damage and the

public from injury arising from such joint
occupancy. 

3) The right of any public utility to con- 
struct, maintain and operate on a public high- 

way poles or fixtures is contingent on compli- 
ance with reasonable requirements estab- 

lished by the Department of Transportation, 
county courts, boards of county commissioners
or the Public Utility Commissioner under
authority of this section and ORS 758.010. 
Such rights are likewise contingent and condi- 
tioned on all facilities, equipment and instal- 

lations being constructed and maintained in
strict conformance with modern and approved

standards. [ Amended by 1971 c. 655 § 1021

758.030 [Renumbered 271 440] 

758.035 Commissioner' s power to

enforce joint use of facilities. ( 1) Every
public utility, person, association or corpora- 

tion having conduits, subways, street railway
tracks, poles or other equipment on, over or

under any street or highway shall for a rea- 
sonable compensation permit the use of the

same by any public utility whenever public
convenience or necessity requires such use
and such use will not result in irreparable

injury to the owner or other users of such
equipment nor in any substantial detriment to
the service to be rendered by such owners or
other users. 

2) In case of failure to agree upon such

use or the conditions or compensation for such

use, any public utility, person, association or

corporation interested may apply to the com- 
missioner, and if after investigation the com- 
missioner ascertains that public convenience

or necessity requires such use and that it
would not result in irreparable injury to the
owner or other users of such equipment, he

shall by order direct that such use be permit- 
ted and prescribe reasonable conditions and
compensation for such joint use. 

3) The use so ordered shall be permitted
and the prescribed conditions and compensa- 

tion shall be the lawful conditions and com- 
pensation to be observed, followed and paid, 

subject to recourse to the courts upon the

complaint of any interested party as provided
in ORS 756.580 to 756.610, and such statutes

so far as applicable shall apply to any suit
arising on a complaint so made. Any such
order of the commissioner may be from time
to time revised by the commissioner upon
application of any interested party or upon his
own motion. All public utilities shall afford all

reasonable facilities and make all necessary
regulations for the interchange of business, or

traffic carried or their product between them, 

when ordered by the commissioner so to do. 
Formerly 757 0401

758.040 [Renumbered 757 606] 

758.050 [Renumbered 757:6111

758.060 [ Amended by 1971 c 743 § 426; renumbered
7576161

758.070 [ Renumbered 757 6211

758.080 [Renumbered 757 6261

758.090 [ Renumbered 757 6311

758. 100 [ Renumbered 757.6361

758. 110 [ Renumbered 757 6411

UNDERGROUND ELECTRIC

AND COMMUNICATIONS

FACILITIES

758.210 Policy. The legislature finds

that in many areas of this state landowners, 
utilities and public authorities desire to con- 

vert existing overhead electric and communi- 

cation facilities to underground facilities by
means of special assessment proceedings. The

legislature declares that a public purpose will
be served and that the public welfare will be

promoted by providing a procedure to accom- 
plish such conversion by special assessment
proceedings and that it is in the public inter- 

est for such conversion to be accomplished as

provided in ORS 758.210 to 758.270. [ 1969 c 385
1] 

758.215 Definitions for ORS 758.210 to

758.270. As used in ORS 758.210 to 758.270, 
unless the context requires otherwise: 

1) " Convert," " converting" or " conver- 

sion" means the removal of overhead electric

or communication facilities and the replace- 

ment thereof with underground electric or

communication facilities at the same or differ- 

ent locations. 

2) " Electric or communication facilities" 

means any works or improvements used or
useful in providing electric or communication
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RIGHTS OF WAY; TERRITORY ALLOCATION; COGENERATION 758.225

service, including but not limited, to poles, 
supports, tunnels, manholes, vaults, conduits, 

pipes, wires, conductors, guys, stubs, plat- 

forms, crossarms, braces, transformers, insu- 

lators, cutouts, switches, capacitors, meters, 

communication circuits, appliances, attach- 

ments and appurtenances, and all related

facilities required for the acceptance of elec- 

tric or communication services; however: 

a) " Electric facilities" does not include

any facilities used or intended to be used for
the transmission of electric energy at nominal
voltages in excess of 35,000 volts. 

b) " Communication facilities" does not

include facilities used or intended to be used

for the transmission of intelligence by micro- 
wave or radio, apparatus cabinets or outdoor

public telephones. 

c) " Electric or communication facilities" 

does not include any electric or communica- 
tion facilities owned or used by or provided for
a railroad or pipeline and located upon or

above the right of way of the railroad or pipe- 
line. 

3) " Landowner" or " owner" means the

owner of the title to real property or the con- 
tract purchaser of real property of record as
shown on the last available complete assess- 

ment roll in the office of the county assessor. 
4) " Overhead electric or communication

facilities" means electric or communication

facilities located above the surface of the
ground. 

5) " Public authority" means a city or

county. 

6) " Public lands and right of way" in- 

cludes rights of way for streets, roads and
highways and all land or interests in land

owned by a public authority. 
7) " Underground assessment district" or

district" means an assessment district creat- 

ed as provided by ORS 758.210 to 758.270. 
8) " Underground electric or communica- 

tion facilities" means electric or communica- 

tion facilities located below the surface of the

ground exclusive of those facilities such as
substations, transformers, pull boxes, service

terminals, pedestal terminals, splice closures, 

apparatus cabinets and similar facilities

which normally are above the surface in areas
where utility facilities are underground in
accordance with standard underground prac- 

tices. 

9) " Utility" means any electric or commu- 
nication utility described by ORS 757.005, any

plant owned or operated by a municipality, 
any person furnishing community antenna
television service to the public and any cooper- 
ative corporation or people's utility district
engaged in furnishing electric or communica- 
tion service to consumers. [ 1969 c 385 § 2; 1971

c.360 § 1] 

758.220 Authority for conversion to
underground facilities; formation of as- 
sessment district. ( 1) A public authority
shall have the power to require the conversion

of overhead electric or communication facili- 
ties to underground facilities; to provide and

receive funds to pay for such conversion; and
to assess the whole or any part of the cost
thereof against the real property included in
the underground assessment district specially
benefited by such conversion. 

2) An underground assessment district

shall include an area having a frontage of not
less than 400 feet upon a public street, road or

highway along which overhead electric or
communication facilities are located. 

3) An underground assessment district: 

a) Created by a city, may include area
along city streets, county roads and state

highways or any part thereof located within
the district. 

b) Created by a county, may include areas
along county roads, state highways or any
part thereof located within the district. [ 1969

c 385 §3] 

758.225 Petition, ordinance or resolu- 

tion for conversion; contents; filing. (1) A

proceeding for conversion may be initiated: 

a) By a petition signed by not less than 60
percent of the landowners within the proposed

assessment district who own not less than 60

percent of the land area within the district; or

b) By an ordinance or resolution of a
public authority declaring its intention to
order a conversion. 

2) A petition shall: 

a) Describe the proposed boundaries of

the assessment district; 

b) Generally describe the proposed con- 
version; and

c) Request that a proceeding for such
conversion be taken pursuant to ORS 758.210

to 758.270. 

3) The petition shall be filed with the city
recorder, county clerk or other person desig- 
nated by the public authority to receive the
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758.230 UTILITIES; RAILROADS AND OTHER CARRIERS

petition and to verify the signatures. If the
petition is signed by the requisite number of
qualified signers, the official so designated

shall execute a certificate of sufficiency and
present the petition and certificate to the

governing body of the city or to the county
court or board of county commissioners, as the
case may be. [ 1969 c 385 § 41

758.230 Assessment procedure; objec- 
tions to conversion. (1) Upon presentation of

the petition and certificate of sufficiency, or
upon adoption of an ordinance or resolution, 

the public authority shall proceed in the man- 
ner provided by ORS 223.389. 

2) Unless the charter of a county provides
otherwise, a county shall declare a proposed
conversion abandoned if, after notice as pro- 

vided by ORS 223.389, objections to the con- 
version are received by a county court or
board of county commissioners signed by more
than 50 percent of the landowners within the
proposed assessment district who own more
than 50 percent of land within the district. If

a proposed conversion is abandoned because of

objections, no new proceeding for the conver- 
sion shall be undertaken within a period of
one year thereafter. [ 1969 c 385 § 51

758.235 Applicability of local im- 

provement laws; issuance of bonds. Unless
otherwise provided by ORS 758.210 to

758.270, the provisions relating to the proce- 
dure for local improvements in cities, as set
forth in ORS 223.205, 223.210 to 223.295, 

223.387 to 223.399, 223.401, 223.405 to

223.485, 223.505 to 223.595, 223.610, 223.615

to 223.650, 223.770 and 287.502 to 287.510, 

apply to proceedings for a conversion by a city
or county under ORS 758.210 to 758.270. In a
proceeding conducted by a county, where the
statutes referred to in this section refer to

officials of cities, the corresponding officials of
the county shall perform the required func- 
tions, unless otherwise provided by order of
the county court or board of county commis- 
sioners. Cities and counties may, as provided
by ORS 223.205 and 223.210 to 223.295, issue
improvement bonds in the total amount of the

valid applications received to pay assessments
in instalments. [1969 c. 385 §6] 

758.240 Contract with utility for con- 
version. ( 1) When a public authority in ac- 
cordance with ORS 758.230 determines that a

conversion shall be made, it may contract with
the utilities supplying electric or communica- 
tion service within the underground assess- 

ment district to perform the conversion. A

contract shall provide: 

a) A description of the electric and com- 
munication facilities to be converted; 

b) That plans and specifications for such

conversion shall be supplied or approved by
the affected utility; 

c) The time and manner in which under- 

ground electric and communication facilities

will be installed and overhead electric and
communication facilities will be removed; 

d) The estimated cost of converting over- 
head facilities located on public lands and

right of way to underground facilities; 

e) The estimated cost of converting relat- 
ed utility service facilities located on privately
owned lots and parcels; 

f) The time and manner of making pay- 
ments and the source of funds for such pay- 
ments; and

g) That upon completion of the work of
conversion, the utility performing the conver- 
sion shall have legal title to the electric or
communication facilities, which shall thereaf- 

ter constitute a part of a system of the utility
and be used, operated, maintained and man- 

aged by it as part of its system. 

2) Upon approval and execution of the

conversion contracts by the utilities and pub- 
lic authority, the public authority shall direct
the utilities owning overhead electric or com- 
munication facilities within the district to

convert such facilities as required by the
contract. [ 1969 c. 385 § 71

758.245 Payment of costs for conver- 

sion; removal of overhead facilities. Upon

completion of the conversion of the overhead

electric or communication facilities on public

lands and right of way to underground, the
affected utility shall file a verified statement
of the costs of such conversion with the public

authority. The public authority shall adopt an
ordinance assessing the whole or any part of
the cost of the conversion against the real

property in the underground assessment dis- 
trict specifically benefited and shall promptly
thereafter mail to each landowner a statement

of the amount of such costs assessed to his

property. With the statement the public au- 
thority shall mail to each landowner a notice
stating that: 

1) Service from the underground facilities
is available; 
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2) The landowner has 90 days after the

date of the mailing of such notice to convert
all overhead electric or communication facili- 

ties providing service to any structure or
improvement located on his lot or parcel to

underground service facilities; and

3) After the 90 -day period following the
date of the mailing of the notice, the public
authority will order the utilities to disconnect
and remove all overhead electric and commu- 

nication facilities providing service to any
structure or improvement within the area. 

1969 c 385 §81

758.250 Conversion of facilities on
private lands; procedure; payment of

costs. ( 1) Any conversion of electric or com- 
munication service facilities, including service
connections, located on a privately owned lot
or parcel shall be made at the expense of the

landowner by the utility owning the facility. 
The conversion shall be made in accordance

with applicable safety rules, codes, regula- 

tions, tariffs or ordinances. The utility shall
not be required to convert service lines on

property, other than public lands and right of
way, until the landowner furnishes to the
utility a permit or easement authorizing the
utility and its employes, agents and contrac- 
tors to enter upon real property of the land- 
owner for the purpose of performing conver- 
sion work thereon. 

2) Upon completion of the conversion of

overhead electric or communication service

facilities on privately owned lots and parcels
within a district, the utility shall file with the
public authority a verified statement of the
costs of the conversion of such service facili- 
ties of each landowner in the district. Prompt- 

ly thereafter the public authority shall mail to
each landowner a copy of such verified state- 
ment. [ 1969 c.385 § 91

758.255 Discontinuance of utility

service for noncompliance with conver- 

sion provisions. If the owner of any struc- 
ture or improvement served from the over- 

head electric or communication service facili- 

ties within an underground assessment dis- 

trict does not grant the utility a permit or
easement referred to in ORS 758.250 or if

such an owner fails to convert to underground
service facilities within 90 days after the

mailing to him of the notice provided by ORS
758.245, the public authority shall order the
utility to complete the conversion and to dis- 
connect and remove all overhead facilities, 

including service facilities, providing service

to such structure or improvement. [ 1969 c 385

101

758.260 Competitive bidding for utili- 
ty conversion inapplicable. To the extent
that the contract between the utility and the
public authority provides that all or any part
of the conversion work shall be performed by
the utility, any statute or charter provision
requiring competitive bidding and the award
of a contract to the lowest responsible bidder

does not apply. [1969 c 385 § 111

758.265 Overhead facilities prohibit- 
ed in assessment district after conversion. 

Once converted, no overhead electric or com- 

munication facilities shall be installed, main- 

tained or operated in any underground assess- 
ment district except as authorized by ORS
758.210 to 758.270. [ 1969 c. 385 § 121

758.270 ORS 758.210 to 758.270 sup- 
plemental to existing laws and rights. ORS
758.210 to 758.270 are supplemental and

cumulative of existing rights, laws, charters, 
ordinances and franchises and shall not abro- 

gate or modify any franchise granted to a
utility by any local government or abrogate or
modify in any way existing rights, laws, char- 
ters or ordinances of any local government. 
1969 c 385 § 131

ALLOCATION OF

TERRITORIES AND

CUSTOMERS

758.400 Definitions for ORS 758.400 to

758.475. As used in ORS 758.015 and 758.400
to 758.475 unless the context requires other- 

wise: 

1) " Allocated territory" means an area

with boundaries established by a contract
between persons furnishing a similar utility
service and approved by the commissioner or
established by an order of the commissioner
approving an application for the allocation of
territory. 

2) " Person" includes individuals, firms, 

partnerships, corporations, associations, coop- 
eratives and municipalities, or their agent, 

lessee, trustee or referee. 

3) " Utility service" means service provid- 
ed by any equipment, plant or facility for the
distribution of electricity to users, the distri- 
bution of natural or manufactured gas to

consumers through a connected and interre- 

lated distribution system or the conveyance of

telephone messages to subscribers, with or
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without wires. " Utility service" does not in- 

clude service provided through or by the use of
any equipment, plant or facilities: 

a) For the production or transmission of

electricity or gas or the conveyance of tele- 
phone messages, which pass through or over

but are not used to provide service in or do not
terminate in an area allocated to another

person providing a similar utility service; nor

b) For the conveyance of telephone mes- 

sages, commonly known as " private lines" or
farmer lines." [ Formerly 757 605; 1979 c. 62 § 2] 

758.405 Purpose of ORS 758.400 to
758.475. The elimination and future preven- 

tion of duplication of utility facilities is a
matter of state -wide concern; and in order to

promote the efficient and economic use and

development and the safety of operation of
utility services while providing adequate and
reasonable service to all territories and cus- 

tomers affected thereby, it is necessary to
regulate in the manner provided in ORS
758.400 to 758.475 all persons and entities

providing utility services. [Formerly 757 610] 

758.410 Contracts for allocation of
territories and customers between suppli- 

ers of utility service and for transfer of
facilities. ( 1) Any person providing a utility
service may contract with any other person

providing a similar utility service for the
purpose of allocating territories and customers
between the parties and designating which
territories and customers are to be served by
which of said contracting parties; and the
territories and customers so allocated and

designated may include all or any portion of
the territories and customers which are being
served by either or both of the parties at the
time the contract is entered into, or which

could be economically served by the then
existing facilities of either party, or by reason- 
able and economic extensions thereto. 

2) Any such contracting parties may also
contract in writing for the sale, exchange, 
transfer, or lease of equipment or facilities

located within territory which is the subject of
the allocation agreed upon pursuant to subsec- 

tion ( 1) of this section. Any sale, exchange, 
transfer or lease of equipment, plant or facili- 

ties made pursuant to this subsection by any
person which is a " public utility" as defined in
ORS 757.005 is also subject to the approval of

the commissioner to the extent required by
ORS chapter 757. [ Formerly 757 615] 

758.415 Contract enforceable if ap- 
proved by commissioner; conditions for
approval. Notwithstanding any other provi- 
sions of law, a contract entered into pursuant

to ORS 758.410, when approved by the com- 
missioner as provided in ORS 758.420 to

758.475, shall be valid and enforceable; pro- 

vided, that the commissioner shall approve

such a contract only if he finds, after a hear- 
ing as provided in ORS 758.420 to 758.475, 
that the contract will eliminate or avoid un- 

necessary duplicating facilities, and will pro- 
mote the efficient and economic use and devel- 

opment and the safety of operation of the
utility systems of the parties to the contract, 
while providing adequate and reasonable

service to all territories and customers affect- 

ed thereby. [Formerly 757 6201

758.420 Hearing on contract approv- 
al; notice. ( 1) A contract entered into pur- 

suant to ORS 758.410 shall be promptly filed
with the commissioner, and the commissioner

shall, within 60 days after such filing, give
notice and set the date and place of hearing on
the question as to whether or not such con- 

tract will be approved. The hearing shall be
held at a place within or conveniently accessi- 
ble to the territories affected by the contract. 

2) The commissioner shall publish notice

of the hearing in a newspaper or newspapers
of general circulation in each of the territories

affected by the contract. Each such notice
shall be published at least once weekly for two
successive weeks. [ Formerly 757 6251

758.425 Order of commissioner on
contract; suit to vacate order. ( 1) On the

basis of the record made at the hearing held
pursuant to ORS 758.420, the commissioner

shall enter an order either approving or disap- 
proving the contract as filed, together with
findings of the facts supporting such order. 

2) Any party to such contract may com- 
mence a suit to vacate and set aside the com- 

missioner's order on the ground that such

order is unlawful, and so far as applicable and

not inconsistent herewith, the provisions of

ORS 756.580 to 756.610 shall govern such

suit. 

3) If the commissioner approves a con- 

tract and no suit is filed to vacate or set aside

the commissioner's order as above provided, 

the contract shall be deemed to be valid and

enforceable for all purposes from the date on
which the right to file such suit expires. If a

suit to vacate or set aside the commissioner's

order is filed, the validity of the contract shall
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be as determined by the final judgment there- 
in rendered. [ Formerly 757 630] 

758.430 Amendment of contract; ap- 
proval of commissioner. Any contract that
has been approved as provided in ORS 758.400

to 758.475 may be subsequently amended by
the parties thereto, but any such amendatory
agreement shall be filed with the commission- 

er and shall thereafter be approved or disap- 
proved by the commissioner in the manner
provided in ORS 758.420 and 758.425. An

amendatory agreement may be enforced in the
manner provided in ORS 758.465. [ Formerly

7576351

758.435 Application, by person pro- 
viding exclusive utility service, for alloca- 
tion of territory; hearing; notice. ( 1) Any
person providing a utility service in a territo- 
ry that is not served by another person provid- 
ing a similar utility service may make appli- 
cation to the commissioner for an order allo- 

cating such territory to it. The application
may include any adjacent area that it is more
economical and feasible to serve by an exten- 
sion of the applicant's existing facilities than
by an extension of the facilities of another
person. 

2) The commissioner shall within 60 days

after the filing of such application give notice
and set the date and place of hearing. The
hearing shall be held at a place within or
conveniently accessible to the territory cov- 
ered by the application. Notice shall be by
publication in a newspaper or newspapers of

general circulation in the territory covered by
the application and shall be published at least

once weekly for two successive weeks. 

3) Territory within the limits of a city, as
fixed on May 31, 1961, shall not be deemed to
be served exclusively by any person, if such
city is, on such date, served by more than one
person having necessary municipal or fran- 
chise authority to serve within the entire city. 
Formerly 757 6401

758.440 Order of commissioner on

application. ( 1) On the basis of the record

made at the hearing held pursuant to ORS
758.435, the commissioner shall enter an

order either approving or disapproving the
application as filed, or as amended, together

with findings of the facts supporting such
order. 

2) The commissioner, before approving an
application for the allocation of territory, 
shall find that the applicant is exclusively

serving the territory covered by the applica- 
tion and in the case of an adjacent unserved

area that it is more economical and feasible to

serve by an extension of the applicant's exist- 
ing facilities than by an extension of the facil- 
ities of another person. [ Formerly 757 6451

758.445 Suit to vacate order on appli- 

cation. Any party to the hearing may com- 
mence a suit to vacate and set aside the com- 

missioner's order as provided in ORS 756.580

to 756.610. If no suit is filed to vacate or set
aside the commissioner' s order within the
specified time, the order shall thereafter be
valid and enforceable for the purposes herein
specified from the date on which the right to

file such suit expires. If a suit to vacate or set

aside the commissioner' s order is filed, the

validity of the order shall be determined by
the final judgment therein provided. [ Formerly

7576501

758.450 Contract required for alloca- 

tion of territory; exception; allocated terri- 
tory exclusive; activity prohibited during
pendency of application. ( 1) Territory
served by more than one person providing
similar utility service may only become an
allocated territory by a contract approved by
the commissioner. 

2) Except as provided in subsection ( 4) of

this section, no other person shall offer, con- 

struct or extend utility service in or into an
allocated territory. 

3) Except as provided in subsection ( 4) of

this section, during the pendency of an appli- 
cation for an allocation of exclusively served
territory, no person other than applicant shall
offer, construct or extend utility service in or
into the territory applied for; nor shall any
person, without the express consent of the

commissioner, offer, construct or extend utili- 

ty service in or into any unserved territory
which is the subject of a filing pending before
the commissioner under ORS 758.420 or
758.435. 

4) The provisions of ORS 758.400 to

758.475 do not apply to any corporation, com- 
pany, individual or association of individuals
providing heat, light or power to less than 20
customers. [ Formerly 757 652, 1981 c 360 § 21

758.455 Investigation by commission- 
er respecting contracts or applications; 

hearing procedure. ( 1) The commissioner

may make such investigations respecting a
contract or an application for the allocation of

territory as he deems proper including the
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physical examinations and evaluations of the

facilities and systems of the parties to the

contract, estimates of their operating costs
and revenues and studies of such other infor- 

mation as he deems pertinent. 

2) In so far as applicable and consistent
herewith, the provisions of ORS 756.500 to
756.610 shall govern the conduct of hearings. 

3) In considering competing applications
to serve the same territory, there shall be a
disputable presumption that applicants have
an equal ability to extend, improve, enlarge, 
build, operate and maintain existing or pro- 
posed facilities. [ Formerly 757 6551

758.460 Assignment or transfer of

rights acquired by allocation; approval of
commissioner. (1) The rights acquired by an
allocation of territory may only be assigned or
transferred with the approval of the commis- 

sioner and after a finding that such assign- 
ment or transfer is not contrary to the public
interest and authorizes such assignment or
transfer. 

2) No approved contract or order approv- 

ing an allocation of territory shall be con- 
strued to confer any property right; providing, 
however, upon the death of an individual who
is a party to an approved contract or the appli- 
cant under an approved order, the executor or

administrator shall continue the operation

thereunder for the purpose of transferring
such rights for a period of not to exceed two
years from the date of death. 

3) In the event the property of a person
serving an allocated territory is condemned, 
no value shall be claimed or awarded by rea- 
son of the contract or order making such allo- 
cation. [ Formerly 757 6701

758.465 Enforcement procedure. In

the event a contract approved by the commis- 
sioner is breached or in the event an allocated
territory is served by a person not authorized
by such contract, or order of the commissioner, 
the aggrieved person or the commissioner may
file an action in the circuit court for any coun- 
ty in which is located some or all of the allo- 
cated territory allegedly involved in said
breach or invasion, for an injunction against
said alleged breach or invasion. The trial of
such action shall proceed as in an action not

triable by right to a jury. Any party may
appeal to the Court of Appeals from the

court's decree, as in other equity cases. The
remedy provided in this section shall be in

addition to any other remedy provided by law. 
Formerly 757 675; 1979 c284 §1981

758.470 Application to cities, munici- 

palities and cooperatives of ORS 758.400
to 758.475. ( 1) ORS 758.015 and 758.400 to
758.475 shall not be construed or applied to
restrict the powers granted to cities to issue

franchises, or to restrict the exercise of the
power of condemnation by a municipality; and
when a municipality has condemned or other- 
wise acquired another person' s equipment, 

plant or facilities for rendering utility service, 
it shall acquire all of the rights of the person

whose property is condemned to serve the
territory served by the acquired properties. 

2) ORS 758.015 and 758.400 to 758.475
shall not be construed to restrict the right of a

municipality to provide utility service for
street lights, fire alarm systems, airports, 

buildings and other municipal installations
regardless of their location. 

3) ORS 758.015 and 758.400 to 758.475
shall not be construed to confer upon the

commissioner any regulatory authority over
rates, service or financing of cooperatives or
municipalities. [ Formerly 757 6801

758.475 Fees. To cover the costs of ad- 
ministering ORS 758.015 and 758.400 to
758.475 the commissioner is required to re- 
ceive fees before filing any contract, applica- 
tion, petition, complaint, protest, appearance, 
motion, answer or other pleading and for
holding any hearing. All fees shall be collect- 
ed in accordance with the following schedule: 

1) Filing application for allocated territo- 
ry under ORS 758.435 by a person having
annual gross revenue derived from within the
state for the calendar year 1960: 

a) In excess of $5 million or more, a fee of
two - tenths of one mill of such revenue but in
no event shall such fee exceed, $ 10,000. 

b) In excess of $100,000 but less than $5
million, $100. 

c) Less than $100,000, $50. 

2) Filing a contract or application under
ORS 758.015 or 758.420, $ 100. 

3) Filing petition or complaint, $25. 

4) Filing protest, appearance, motion, 

answer or other pleading, $10. 

5) Filing an application for allocated
territory under ORS 758.435 subsequent to an
original allocation and payment of fee under

subsection ( 1) of this section, .$100. [ Formerly
7576851
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COGENERATION AND SMALL Sec. 6. As used in ORS 469 320 and 758.500 to

POWER PRODUCTION
758 550: 

FACILITIES ( 1) " Cogeneration facility" means a facility: 

758.500 Definitions for ORS 469.320 ( a) Which produces energy as a by- product of its
and 758.500 to 758.550. As used in ORS normal industrial process and the energy produced can be

469.320 and 758.500 to 758.550: used for industrial, commercial, heating or cooling pur- 
poses, and

1) " Cogeneration facility" means a facili- 
ty that: 

a) Produces energy as a by- product of its
normal industrial process and the energy
produced can be used for industrial, commer- 

cial, heating or cooling purposes; and

b) Is more than 50 percent owned by a
person who is not a public utility, an electric
utility holding company or an affiliated inter- 
est. 

2) " Small power production facility" 
means a facility that: 

a) Produces energy primarily by the use
of biomass, waste, solar energy, wind power, 
water power, geothermal energy or any combi- 
nation thereof; 

b) Is more than 50 percent owned by a
person who is not a public utility, an electric
utility holding company or an affiliated inter- 
est; and

c) Has a power production capacity that, 
together with any other facilities located at
the same site, is not greater than 80

megawatts. 

3) " Person" means an individual, firm, 

partnership, corporation, association, coopera- 
tive, municipality or their agent, lessee, or
trustee, not primarily engaged in furnishing
electric service to consumers. 

4) " Public utility" means a utility regu- 
lated by the Public Utility Commissioner
under ORS chapter 757 or any other utility
that provides electrical energy to consumers
within the State of Oregon, including, but not
limited to, municipalities, cooperatives and

people' s utility districts. 
5) " Avoided cost" means the incremental

cost to a public utility of electric energy or
capacity, or both, which the public utility
would generate itself or purchase from anoth- 
er source but for the purchase from a cogener- 

ation facility or a small power production
facility. [ 1979 c 730 § 2; 1981 c 714 § 11

Note: Sections 5 and 6, chapter 714, Oregon Laws

1981, provide: 

b) Which is owned by a person who is not primarily
engaged in the generation or sale of energy

2) " Small power production facility" means a facili- 
ty- 

a) Which produces energy solely by the use of
biomass, waste, a renewable resource or any combination
thereof, 

b) Which is owned by a person who is not primarily
engaged in the generation or sale of energy, other than
the energy produced from the small power production
facility; and

c) Which has a power production capacity which, 
together with any other facilities located at the same site, 
is not greater than 80 megawatts. 

3) " Person" means an individual, firm, partnership, 
corporation, association, cooperative, municipality or

their agent, lessee, or trustee, not primarily engaged in
furnishing electric service to consumers

4) " Public utility" means a utility regulated by the
Public Utility Commissioner pursuant to ORS chapter
757, which provides heat, light or power to consumers

5) " Nonregulated utility" means the Domestic and
Rural Power Authority and any other entity not regulat- 
ed by the Public Utility Commissioner which provides
heat, light or power to consumers, including but not
limited to municipalities, cooperatives and people's utility
districts

758.510 Utility required to purchase
or transmit excess energy from cogenera- 
tion or small power production facility; 
protection for utility. Subject to ORS

758.520 and 758.530, a public utility shall
purchase or, with the consent of the owner of

the cogeneration or small power production

facility, may transmit to another public utility
any energy produced by a person who operates
a cogeneration or small power production

facility provided the person and all facilities
and equipment operated by such person meet
all safety and operating requirements neces- 

sary to adequately protect public utility con- 
sumers and all systems, facilities and equip- 
ment belonging to the public utility. [1979 c 730

3; 1981 c. 714 §21

Note: Sections 7 and 8, chapter 714, Oregon Laws
1981, provide

Sec. 5. ORS 758 500 is repealed July 1, 1983, and Sec. 7. ORS 758 510 is repealed July 1, 1983, and
section 6 of this Act is enacted in lieu thereof. section 8 of this Act is enacted in lieu thereof
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Sec. 8. Subject to ORS 758.520, a public or a no- 

nregulated utility shall purchase any excess energy
produced by a person who operates a cogeneration or
small power production facility provided the person and
all facilities and equipment operated by such person meet
all safety and operating requirements necessary to
adequately protect utility consumers and all systems, 

facilities and equipment belonging to the utility

758.520 Authority of commissioner; 
rulemaking; content of rules. 

Notwithstanding any other provision of law, 
the Public Utility Commissioner shall have
jurisdiction over public utilities for the pur- 

pose of enforcing the provisions of ORS
758.500 to 758.530 and shall promulgate rules
relating to the terms and conditions of pur- 
chases to be made by public utilities. The
rules also shall: 

1) Establish safety and operating require- 
ments necessary to adequately protect: 

a) Public utility customers; and
b) All systems, facilities and equipment

of the public utility; and

2) Be substantially consistent with appli- 
cable standards required by the Public Utility
Regulatory Policies Act of 1978 (P.L. 95 -617). 
L197 c 730 §4, 1981 c 714 §31

Note: Sectons 9 and 10, chapter 714, Oregon Laws
1981, provide

Sec. 9. ORS 758.520 is repealed July 1, 1983, and
section 10 of this Act is enacted in lieu thereof

Sec. 10. A public utility or a nonregulated utility
that purchases excess energy from a person who operates
a cogeneration or small power production facility shall
compensate that person at a just and reasonable rate so

as not to burden other consumers of the utility and to give
due consideration to the quality of energy sold. 

758.530 Rate for purchases by public
utilities; commissioner to. annually set
base rate. ( 1) Purchases by a public utility
from a cogeneration facility or a small power
production facility shall be at a rate that is no
less than the greater of: 

a) The avoided cost of the service area

utility; or

b) The rate set by the Public Utility Com- 
missioner under subsection (2) of this section. 

2) At least annually, the Public Utility
Commissioner shall establish a base rate for

purchases of electric energy that is based upon
the cost of generation from the highest -cost

permanent base load plant then serving
Oregon consumers that is owned and operated

by a public utility. [ 1979 c 730 § 5, 1981 c 714 § 41

Note: Sections 11 and 12, chapter 714, Oregon Laws
1981, provide

Sec. 11. ORS 758.530 is repealed July 1, 1983, and
section 12 of this Act is enacted in lieu thereof. 

Sec. 12. In order to encourage cogeneration and

small power production, when necessary the operator of a
cogeneration or small power production facility may
apply to the commissioner for an order requiring a public
utility to offer to sell energy to a person who operates a
cogeneration or small power production facility or to offer
to purchase energy from the operator of such a facility. 
The commissioner shall order the public utility to make
such an offer at a compensation rate which is just and

reasonable and does not unreasonably burden other
consumers of the utility if the commissioner finds: 

1) Safety and operating requirements will be met
which are necessary to adequately protect utility consum- 
ers and all systems, facilities and equipment of the

utility, and

2) The sale or purchase is not in conflict with

applicable standards lawfully required by the Public
Utility Regulatory Policies Act of 1978

758.540 [ 1979 c 730 §6; repealed by 1981 c 714 §131

Note: Section 14, chapter 714, Oregon Laws 1981, 

was enacted in lieu of ORS 758.540 and becomes opera- 

tive on July 1, 1983. See sections 13 and 15, chapter 714, 
Oregon Laws 1981. Section 14, chapter 714, Oregon Laws
1981, provides

Sec. 14. ( 1) In order to encourage cogeneration and

small power production, upon a request by the operator of
a cogeneration or small power production facility, a
nonregulated utility shall offer to sell electric or other
useful forms of energy to an operator of a cogeneration or
small power production facility or offer to purchase
electric or other useful forms of energy from such opera- 
tor The nonregulated utility shall offer to sell or to
purchase the energy at a compensation rate which is just
and reasonable and does not unreasonably burden con- 
sumers of the utility if it finds- 

a) Safety and operating requirements will be met
which are necessary to adequately protect utility consum- 
ers and all systems, facilities and equipment of the

utility; and

b) The sale or purchase is not in conflict with

applicable standards lawfully required by the Public
Utility Regulatory Policies Act of 1978

2) If the operator of a cogeneration or small power

production facility and the nonregulated utility are
unable to agree on the terms and conditions for the sale of

electric or other useful forms of energy from the cogener- 
ation or small power production facility, the operator and
the nonregulated utility shall each appoint an arbitrator
and the two appointed shall appoint a third arbitrator to

make a final decision binding on the parties by majority
vote on the terms and conditions for the sale or purchases. 

758.550 Status of cogenerator or

small power producer. No cogenerator or

small power producer shall become a public

utility within the meaning of ORS 757.005 on
account of sales made under this section. [ 1979

c 730 §71
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Reserved for expansion] 
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