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468.035

GENERAL ADMINISTRATION

468.005 Definitions. As used in ORS
448.305, 454.010 to 454.040, 454.205 to
454.255, 454.405, 454.425, 454.505 to 454.535,
454.605 to 454.745 and this chapter, unless
the context requires otherwise:

(1) “Commission” means the Environmen-
tal Quality Commission.

(2) “Department” means the Department
of Environmental Quality.

(3) “Director” means the Director of the
Department of Environmental Quality.

(4) “Order” has the same meaning as
given in ORS 183.310.

(5) “Person” includes individuals, corpora-
tions, associations, firms, partnerships, joint
stock companies, public and municipal corpo-
rations, political subdivisions, the state and
any agencies thereof, and the Federal Govern-
ment and any agencies thereof.

(6) “Rule” has the same meaning as given
in ORS 183.310.

(7) “Standard” or “standards” means such
measure of quality or purity for air or for any
waters in relation to their reasonable or neces-
sary use as may be established by the commis-
sion pursuant to ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454.605 to 454.745 and
this chapter. [Formerly 449.001]

468.010 Environmental Quality Com-
mission; appointment; confirmation; term;
compensation and expenses. (1) There is
created an Environmental Quality Commis-
sion. The commission shall consist of five
members, appointed by the Governor, subject
to confirmation by the Senate as provided in
ORS 171.560 and 171.570.

(2) The term of office of a member shall be
four years, but the members of the commis-
sion may be removed by the Governor. Before
the expiration of the term of a member, the
Governor shall appoint his successor to as-
sume his duties on July 1 next following. A
member shall be eligible for reappointment,
but no member shall serve more than two
consecutive terms. In case of a vacancy for
any cause, the Governor shall make an ap-
pointment to become immediately effective for
the unexpired term.

(3) A member of the commission is enti-
tled to compensation and expenses as provided
in ORS 292.495. [Formerly 449.016]

468.015 Functions of commission. It is
the function of the commission to establish
the policies for the operation of the depart-
ment in a manner consistent with the policies
and purposes of ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454.605 to 454.745 and
this chapter. In addition, the commission shall
perform any other duty vested in it by law.
[1973 ¢.835 §41

468.020 Rules and standards. (1) In
accordance with the applicable provisions of
ORS 183.310 to 183.500, the commission shall
adopt such rules and standards as it considers
necessary and proper in performing the func-
tions vested by law in the commission.

(2) Except as provided in subsection (5) of
ORS 183.335, the commission shall cause a
public hearing to be held on any proposed rule
or standard prior to its adoption. The hearing
may be before the commission, any designated
member thereof or any person designated by
and acting for the commission. [Formerly
449.173; 1977 ¢.38 §11]

468.030 Department of Environmen-
tal Quality. There is hereby established in
the executive-administrative branch of the
government of the state under the Environ-
mental Quality Commission a department to
be known as the Department of Environmen-
tal Quality. The department shall consist of
the director of the department and all person-
nel employed in the department. [Formerly
449.032]

468.035 Functions of department. (1)
Subject to policy direction by the commission,
the department:

(a) Shall encourage voluntary cooperation
by the people, municipalities, counties, indus-
tries, agriculture, and other pursuits, in re-
storing and preserving the quality and purity
of the air and the waters of the state in ac-
cordance with rules and standards established
by the commission.

(b) May conduct and prepare, indepen-
dently or in cooperation with others, studies,
investigations, research and programs per-
taining to the quality and purity of the air or
the waters of the state and to the treatment
and disposal of wastes.

(c) Shall advise, consult, and cooperate
with other agencies of the state, political
subdivisions, other states or the Federal Gov-
ernment, in respect to any proceedings and all
matters pertaining to control of air or water
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pollution or for the formation and submission
to the legislature of interstate pollution con-
trol compacts or agreements.

(d) May employ personnel, including spe-
cialists, consultants and hearing officers,
purchase materials and supplies, and enter
into contracts necessary to carry out the pur-
poses set forth in ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454.605 to 454.745 and
this chapter.

(e) Shall conduct and supervise programs
of air and water pollution control education,
including the preparation and distribution of
information regarding air and water pollution
sources and control.

(f) Shall provide advisory technical consul-
tation and services to units of local govern-
ment and to state agencies.

(g) Shall develop and conduct demonstra-
tion programs in cooperation with units of
local government.

(h) Shall serve as the agency of the state
for receipt of moneys from the Federal Gov-
ernment or other public or private agencies
for the purposes of air and water pollution
control, studies or research and to expend
moneys after appropriation thereof for the
purposes given.

(i) Shall make such determination of pri-
ority of air or water pollution control projects
as may be necessary under terms of statutes
enacted by the Congress of the United States.

(3) Shall seek enforcement of the air and
water pollution laws of the state.

(k) Shall institute or cause to be instituted
in a court of competent jurisdiction, proceed-
ings to compel compliance with any rule or
standard adopted or any order or permit, or
condition thereof, issued pursuant to ORS
448.305, 454.010 to 454.040, 454.205 to
454.255, 454.405, 454.425, 454.505 to 454.535,
454.605 to 454.745 and this chapter.

(L) Shall encourage the formulation and
execution of plans in conjunction with air and
water pollution control agencies or with asso-
ciations of counties, cities, industries and
other persons who severally or jointly are or
may be the source of air or water pollution, for
the prevention and abatement of pollution.

(m) May determine, by means of field
studies and sampling, the degree of air or
water pollution in various regions of the state.

(n) May perform such other and further
acts as may be necessary, proper or desirable

to carry out effectively the duties, powers and
responsibilities of the department as set forth
in ORS 448.305, 454.010 to 454.040, 454.205
to 454.255, 454.405, 454.425, 454.505 to
454.535, 454.605 to 454.745 and this chapter.

(2) Nothing in this section shall affect the
authority of the Health Division to make and
enforce rules:

(a) Regarding the quality of water for
human or animal consumption pursuant to
ORS 448.205 to 448.325, subsections (2) to (6)
of 448.990, ORS 624.010 to 624.120 and
624.310 to 624.440; and

(b) Regarding the quality of water for
public swimming places pursuant to ORS
431.110 and 448.215. [Formerly 449.082]

468.040 Director; salary. The commis-
sion shall appoint a director who shall hold his
office at the pleasure of the commission. The
salary of the director shall be fixed by the
commission unless otherwise provided by law.
[Formerly 449.026]

468.045 Functions of director; delega-
tion. (1) Subject to policy direction by the
commission, the director shall:

(a) Be administrative head of the depart-
ment;

(b) Have power, within applicable budget-
ary limitations, and in accordance with ORS
chapter 240, to hire, assign, reassign, and
coordinate personnel of the department;

(c) Administer and enforce the laws of the
state concerning environmental quality; and

(d) Be authorized to participate in any
proceeding before any public officer, commis-
sion or body of the United States or any state
for the purpose of representing the citizens of
Oregon concerning environmental quality.

(2) In addition to duties otherwise re-
quired by law, the director shall prescribe
regulations for the government of the depart-
ment, the conduct of its employes, the assign-
ment and performance of its business and the
custody, use and preservation of its records,
papers and property in a manner consistent
with applicable law.

(3) The director may delegate to any of the
employes of the department the exercise or
discharge in the director’s name of any power,
duty or function of whatever character, vested
in or imposed by law upon the director. The
official act of any such person so acting in the
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director’s name and by his authority shall be
considered to be an official act of the director.
[Formerly 449.028]

468.050 Deputy director. (1) With the
approval of the commission, the director may
appoint a deputy director in the unclassified
service who shall serve at the pleasure of the
director. The deputy director shall have full
authority to act for the director, subject to
directions of the director. The appointment of
the deputy director shall be by written order,
filed with the Secretary of State.

(2) The deputy director shall receive such
salary as may be provided by law or, if not so
provided, as may be fixed by the director, and
shall be reimbursed for all expenses actually
and necessarily incurred by him in the perfor-
mance of his official duties. [1973 ¢.291 §2]

Note: 468 050 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 468 or any series therein by legislative
action. See the Preface to Oregon Revised Statutes for
further explanation.

468.055 Contracts with Health Divi-
sion. In addition to the authority granted
under ORS 190.003 to 190.110, when author-
ized by the commission and the Health Divi-
sion, the director and the Assistant Director
for Health may contract on behalf of their
respective agencies for the purposes of carry-
ing out the functions of either agency, defin-
ing areas of responsibility, furnishing services
or employes by one to the other and generally
providing cooperative action in the interests of
public health and the quality of the environ-
ment in Oregon. Each contracting agency is
directed to maintain liaison with the other
and to cooperate with the other in all matters
of joint concern or interest. [Formerly 449.062]

468.060 Enforcement of rules by
health agencies. On its own motion after
public hearing, the commission may grant
specific authorization to the Health Division
or to any county, district or city board of
health to enforce any rule of the commission
relating to air or water pollution or solid
wastes. [Formerly 449.064]

468.065 Issuance of permits; content;
fees; use. Subject to any specific require-
ments imposed by ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454.605 to 454.745 and
this chapter:

(1) Applications for all permits authorized
or required by ORS 448.305, 454.010 to

454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454.605 to 454.745 and
this chapter shall be made in a form pre-
scribed by the department. Any permit issued
by the department shall specify its duration,
and the conditions for compliance with the
rules and standards, if any, adopted by the
commission pursuant to ORS 448.305, 454.010
to 454.040, 454.205 to 454.255, 454.405,
454425, 454505 to 454.535, 454.605 to
454.745 and this chapter.

(2) By rule and after hearing, the commis-
sion may establish a schedule of permit fees
for permits issued pursuant to ORS 468.310,
468.315, 468.535 and 468.740. The permit fees
contained in the schedule shall be based upon
the anticipated cost of filing and investigating
the application, of issuing or denying the
requested permit, and of an inspection pro-
gram to determine compliance or noncompli-
ance with the permit. The permit fee shall
accompany the application for permit.

(3) The department may require the sub-
mission of plans, specifications and correc-
tions and revisions thereto and such other
reasonable information as it considers neces-
sary to determine the eligibility of the appli-
cant for the permit.

(4) The department may require periodic
reports from persons who hold permits under
ORS 448.305, 454.010 to 454.040, 454.205 to
454.225, 454.405, 454.425, 454.505 to 454.535,
454.605 to 454.745 and this chapter. The
report shall be in a form prescribed by the
department and shall contain such informa-
tion as to the amount and nature or common
description of the pollutant, contaminant or
waste and such other information as the de-
partment may require.

(5) Any fee collected under this section
shall be deposited in the State Treasury to the
credit of an account of the department. Such
fees are continuously appropriated to meet the
administrative expenses of the program for
which they are collected. The fees accompany-
ing an application to a regional air pollution
control authority pursuant to a permit pro-
gram authorized by the commission shall be
retained by and shall be income to the region-
al authority. Such fees shall be accounted for
and expended in the same manner as are
other funds of the regional authority. Howev-
er, if the department finds after hearing that
the permit program administered by the re-
gional authority does not conform to the re-
quirements of the permit program approved
by the commission pursuant to ORS 468.555,
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such fees shall be deposited and expended as
are permit fees submitted to the department.
[Formerly 449 733; 1975 c.445 §7]

468.070 Denial, modification, suspen-
sion or revocation of permits. (1) At any
time, the department may refuse to issue,
modify, suspend, revoke or refuse to renew
any permit issued pursuant to ORS 468.065 if
it finds:

(a) A material misrepresentation or false
statement in the application for the permit.

(b) Failure to comply with the conditions
of the permit.

(c) Violation of any applicable provision of
this chapter.

(d) Violation of any applicable rule, stan-
dard or order of the commission.

(2) The department may modify any per-
mit issued pursuant to ORS 468.065 if it finds
that modification is necessary for the proper
administration, implementation or enforce-
ment of the provisions of ORS 448.305,
454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454.505 to 454.535, 454.605
to 454.745 and this chapter.

(3) The procedure for modification, sus-
pension, revocation or refusal to issue or re-
new shall be the procedure for a contested
case as provided in ORS 183.310 to 183.500.
[1973 ¢.835 §14; 1979 ¢ 184 §1]

468.075 Revolving fund; uses. (1) On
written request of the director of the depart-
ment or his authorized representative, the
Executive Department shall draw warrants on
amounts appropriated to the department for
operating expenses for use by the department
as a revolving fund. The revolving fund shall
not exceed the aggregate sum of $10,000 in-
cluding unreimbursed advances. The revolv-
ing fund shall be deposited with the State
Treasurer to be held in a special account
against which the department may draw
checks.

(2) The revolving fund may be used by the
department to pay for travel expenses, or
advances therefor, for employes of the depart-
ment and for any consultants or advisers for
whom payment of travel expenses is author-
ized by law or for purchases required from
time to time or for receipt or disbursement of
federal funds available under federal law.

3) All claims for reimbursement of
amounts paid from the revolving fund shall be
approved by the department and by the Exec-

utive Department. When such claims have
been approved, a warrant covering them shall
be drawn in favor of the department and
charged against the appropriate fund or ac-
count, and shall be used to reimburse the
revolving fund. [Formerly 449.034; 1977 ¢.704 §7]

ENFORCEMENT

468.090 Complaint procedure. (1) In
case any written substantiated complaint is
filed with the department which it has cause
to believe, or in case the department itself has
cause to believe, that any person is violating
any rule or standard adopted by the commis-
sion or any permit issued by the department
by causing or permitting water pollution or
air pollution or air contamination, the depart-
ment shall cause an investigation thereof to
be made. If it finds after such investigation
that such a violation of any rule or standard
of the commission or of any permit issued by
the department exists, it shall by conference,
conciliation and persuasion endeavor to elimi-
nate the source or cause of the pollution or
contamination which resulted in such viola-
tion.

(2) In case of failure to remedy the viola-
tion, the department shall commence enforce-
ment proceedings pursuant to the procedures
set forth in ORS 183.310 to 183.500 for a
contested case. [Formerly 449.815]

468.095 Investigatory authority; entry
on premises; status of records. (1) The
department shall have the power to enter
upon and inspect, at any reasonable time, any
public or private property, premises or place
for the purpose of investigating either an
actual or suspected source of water pollution
or air pollution or air contamination or to
ascertain compliance or noncompliance with
any rule or standard adopted or order or per-
mit issued pursuant to ORS 448.305, 454.010
to 454.040, 454.205 to 454.255, 454.405,
454.425, 454.505 to 454.535, 454.605 to
454.745 and this chapter. The commission
shall also have access to any pertinent records
relating to such property, including but not
limited to blueprints, operation and mainte-
nance records and logs, operating rules and
procedures.

(2) Unless classified by the director as
confidential, any records, reports or informa-
tion obtained under ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454.605 to 454.745 and
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this chapter shall be available to the public.
Upon a showing satisfactory to the director by
any person that records, reports or informa-
tion, or particular parts thereof, other than
emission data, if made public, would divulge a
secret process, device or method of manufac-
turing or production entitled to protection as
trade secrets of such person, the director shall
classify such record, report or information, or
particular part thereof, other than emission
data, confidential and such confidential
record, report or information, or particular
part thereof, other than emission data, shall
not be made a part of any public record or
used in any public hearing unless it is deter-
mined by a circuit éourt that evidence thereof
is necessary to the determination of an issue
or issues being decided at a public hearing.
{Formerly 449.169; 1975 ¢.173 §11]

468.100 Enforcement procedures;
powers of regional authorities; status of
procedures. (1) Whenever the commission
has good cause to believe that any person is
engaged or is about to engage in any acts or
practices which constitute a violation of ORS
448.305, 454.010 to 454.040, 454.205 to
454,255, 454.405, 454.425, 454.505 to 454.535,
454.605 to 454.745 and this chapter, or any
rule, standard or order adopted or entered
pursuant thereto, or of any permit issued
pursuant to ORS 448.305, 454.010 to 454.040,
454.205 to 454.255, 454.405, 454.425, 454.505
to 454.535, 454.605 to 454.745 and this chap-
ter, the commission may institute actions or
proceedings for legal or equitable remedies to
enforce compliance thereto or to restrain
further violations.

(2) The proceedings authorized by subsec-
tion (1) of this section may be instituted with-
out the necessity of prior agency notice, hear-
ing and order, or during said agency hearing
if it has been initially commenced by the
commission.

(3) A regional authority formed under
ORS 468.505 may exercise the same functions
as are vested in the commission by this section
in so far as such functions relate to air pollu-
tion control and are applicable to the condi-
tions and situations of the territory within the
regional authority. The regional authority
shall carry out these functions in the manner
provided for the commission to carry out the
same functions.

(4) The provisions of this section are in
addition to and not in substitution of any
other civil or criminal enforcement provisions

available to the commission or a regional
authority. The provisions of this section shall
not prevent the maintenance of actions for
legal or equitable remedies relating to private
or public nuisances brought by any other
person, or by the state on relation of any per-
son without prior order of the commission.
(1973 ¢.826 §2; 1979 c.284 §153]

468.105 [Repealed by 1974 s.s. .36 §28]

468.110 Appeal; power of court to
stay enforcement. Any person adversely
affected or aggrieved by any order of the
commission may appeal from such order in
accordance with the provisions of ORS
183.310 to 183.500. However, notwithstanding
subsection (3) of ORS 183.480, relating to a
stay of enforcement of an agency order and
the giving of bond or other undertaking relat-
ed thereto, any reviewing court before it may
stay an order of the commission shall give due
consideration to the public interest in the
continued enforcement of the commission’s
order, and may take testimony thereon.
[Formerly 449.090]

468.115 Enforcement in cases of
emergency. (1) Whenever it appears to the
department that water pollution or air pollu-
tion or air contamination is presenting an
imminent and substantial endangerment to
the health of persons, at the direction of the
Governor the department shall, without the
necessity of prior administrative procedures or
hearing, enter an order against the person or
persons responsible for the pollution or con-
tamination requiring the person or persons to
cease and desist from the action causing the
pollution or contamination. Such order shall
be effective for a period not to exceed 10 days
and may be renewed thereafter by order of the
Governor.

(2) The state and local police shall cooper-
ate in the enforcement of any order issued
pursuant to subsection (1) of this section and
shall require no further authority or warrant
in executing and enforcing such an order.

(3) If any person fails to comply with an
order issued pursuant to subsection (1) of this
section, the circuit court in which the source
of water pollution or air pollution or air con-
tamination is located shall compel compliance
with the order in the same manner as with an
order of that court. [Formerly 449.980]

468.120 Public hearings; subpenas,
oaths, depositions. (1) The commission, its
members or a person designated by and acting
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for the commission may:
(a) Conduct public hearings.

(b) Issue subpenas for the attendance of
witnesses and the production of books, records
and documents relating to matters before the
commission.

(¢) Administer oaths.

(d) Take or cause to be taken depositions
and receive such pertinent and relevant proof
as may be considered necessary or proper to
carry out duties of the commission and depart-
ment pursuant to ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454.605 to 454.745 and
this chapter.

(2) Subpenas authorized by this section
may be served by any person authorized by
the person issuing the subpena. Witnesses
who are subpenaed shall receive the same fees
and mileage as in civil actions in the circuit
court. [Formerly 449.048]

468.125 Notice of violation. (1) No civil
penalty prescribed under ORS 468.140 shall
be imposed until the person incurring the
penalty has received five days’ advance notice
in writing from the department or the region-
al air quality control authority, specifying the
violation and stating that a penalty will be
imposed if a violation continues or occurs
after the five-day period, or unless the person
incurring the penalty shall otherwise have
received actual notice of the violation not less
than five days prior to the violation for which
a penalty is imposed.

(2) No advance notice shall be required,
however, where the violation is intentional or
consists of disposing of solid waste or sewage
at an unauthorized disposal site, constructing
a sewage disposal system without the depart-
ment’s permit or where the water pollution,
air pollution or air contamination source
would normally not be in existence for five
days, including but not limited to open burn-
ing or where the water pollution, air pollution
or air contamination source might leave or be
removed from the jurisdiction of the depart-
ment or regional air quality control authority,
including but not limited to ships.
449.967; 1977 ¢.317 §2]

468.130 Schedule of civil penalties;
factors to be considered in imposing civil
penalties. (1) The commission shall adopt by
rule a schedule or schedules establishing the
amount of civil penalty that may be imposed
for a particular violation. Except as provided

[Formerly

in subsection (3) of ORS 468.140, no civil
penalty shall exceed $500 per day. Where the
classification involves air pollution, the com-
mission shall consult with the regional air
quality control authorities before adopting
any classification or schedule.

(2) In imposing a penalty pursuant to the
schedule or schedules authorized by this sec-
tion, the commission and regional air quality
control authorities shall consider the follow-
ing factors:

(a) The past history of the person incur-
ring a penalty in taking all feasible steps or
procedures necessary or appropriate to correct
any violation.

(b) Any prior violations of statutes, rules,
orders and permits pertaining to water or air
pollution or air contamination or solid waste
disposal.

(c) The economic and financial conditions
of the person incurring a penalty.

(3) The penalty imposed under this section
may be remitted or mitigated upon such terms
and conditions as the commission or regional
authority considers proper and consistent with
the public health and safety.

(4) The commission may by rule delegate
to the department, upon such conditions as
deemed necessary, all or part of the authority
of the commission provided in subsection (3) of
this section to remit or mitigate civil penal-
ties. [Formerly 449.970; 1977 ¢.317 §3]

468.135 Procedures to collect civil
penalties. (1) Subject to the advance notice
provisions of ORS 468.125, any civil penalty
imposed under ORS 468.140 shall become due
and payable when the person incurring the
penalty receives a notice in writing from the
director of the department, or from the direc-
tor of a regional air quality control authority,
if the violation occurs within its territory. The
notice referred to in this section shall be sent
by registered or certified mail and shall
include:

(a) A reference to the particular sections
of the statute, rule, standard, order or permit
involved;

(b) A short and plain statement of the
matters asserted or charged;

(c) A statement of the amount of the pen-
alty or penalties imposed; and

(d) A statement of the party’s right to
request a hearing.
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(2) The person to whom the notice is ad-
dressed shall have 20 days from the date of
mailing of the notice in which to make written
application for a hearing before the commis-
sion or before the board of directors of a re-
gional air quality control authority.

(3) All hearings shall be conducted pur-
suant to the applicable provisions of ORS
183.310 to 183.500.

(4) Unless the amount of the penalty is
paid within 10 days after the order becomes
final, the order shall constitute a judgment
and may be filed in accordance with the provi-
sions of ORS 18.320 to 18.370. Execution may
be issued upon the order in the same manner
as execution upon a judgment of a court of
record.

(5) All penalties recovered under ORS
468.140 shall be paid into the State Treasury
and credited to the General Fund, or in the
event the penalty is recovered by a regional
air quality control authority, it shall be paid
into the county treasury of the county in
which the violation occurred. [Formerly 449.973]

468.140 Civil penalties for specified -

violations. (1) In addition to any other penal-
ty provided by law, any person who violates
any of the following shall incur a civil penalty
for each day of violation in the amount pre-
scribed by the schedule adopted under ORS
468.130:

(a) The terms or conditions of any permit
required or authorized by law and issued by
the department or a regional air quality con-
trol authority.

(b) Any provision of ORS 448.305, 454.010
to 454.040, 454.205 to 454.255, 454.405,
454.425, 454.505 to 454.535, 454.605 to
454.745, ORS chapter 467 and this chapter.

(¢) Any rule or standard or order of the
commission adopted or issued pursuant to
ORS 448.305, 454.010 to 454.040, 454.205 to
454.255, 454.405, 454.425, 454.505 to 454.535,
454.605 to 454.745, ORS chapter 467 and this
chapter.

(d) Any term or condition of a variance
granted by the commission or department
pursuant to ORS 467.035.

() Any rule or standard or order of a
regional authority adopted or issued under
authority of subsection (1) of ORS 468.535.

(2) Each day of violation under subsection
(1) of this section constitutes a separate of-
fense.

(3) (a) In addition to any other penalty
provided by law, any person who intentionally
or negligently causes or permits the discharge
of oil into the waters of the state shall incur a
civil penalty not to exceed the amount of
$20,000 for each violation.

(b) In addition to any other penalty pro-
vided by law, any person who violates the
terms or conditions of a permit authorizing
waste discharge into the air or waters of the
state or violates any law, rule, order or stan-
dard in ORS 448.305, 454.010 to 454.040,
454.205 to 454.255, 454.405, 454.425, 454.505
to 454.535, 454.605 to 454.745 and this chap-
ter relating to air or water pollution shall
incur a civil penalty not to exceed the amount
of $10,000 for each day of violation.

(4) Paragraphs (c) and (e) of subsection (1)
of this section do not apply to violations of
motor vehicle emission standards which are
not violations of standards for control of noise
emissions.

(5) Notwithstanding the limits of subsec-
tion (1) of ORS 468.130 and in addition to any
other penalty provided by law, any person who
intentionally or negligently causes or permits
open field burning contrary to the provisions
of ORS 468.450, 468.455 to 468.480, 476.380
and 478.960 shall be assessed by the depart-
ment a civil penalty of at least $20 but not
more than $40 for each acre so burned. Any
fines collected by the department pursuant to
this subsection shall be deposited with the
State Treasurer to the credit of the General
Fund and shall be available for general gov-
ernmental expense. [Formerly 449.993; 1975 c.559
§14; 1977 ¢ 511 §5; 1979 ¢.353 §11

POLLUTION CONTROL
FACILITIES TAX CREDIT

468.150 Field sanitation and straw
utilization and disposal methods as “pol-
lution control facilities.” After alternative
methods for field sanitation and straw utiliza-
tion and disposal are approved by the commit-
tee and the department, “pollution control
facility,” as defined in ORS 468.155, shall
include such approved alternative methods
and persons purchasing and utilizing such
methods shall be eligible for the benefits
allowed by ORS 468.155 to 468.190. [1975 ¢.559
§15]

Note: 468.150 was enacted into law by the Legisla-

tive Assembly but was not added to or made a part of
ORS chapter 468 or any series therein by legislative

741



468.155

PUBLIC HEALTH AND SAFETY

action See the Preface to Oregon Revised Statutes for
further explanation

468.155 Definitions for ORS 468.155 to
468.190. (1) As used in ORS 468.155 to
468.190, unless the context requires other-
wise, “pollution control facility” or “facility”
means any land, structure, building, installa-
tion, excavation, machinery, equipment or
device, or any addition to, reconstruction 'of or
improvement of, land or an existing structure,
building, installation, excavation, machinery,
equipment or device reasonably used, erected,
constructed or installed by any person if a
substantial purpose of such use, erection,
construction or installation is the prevention,
control or reduction of air, water or noise
pollution or solid waste, hazardous wastes or
used oil by:

“(a) The disposal or elimination of or rede-
sign to eliminate industrial waste and the use
of treatment works for industrial waste as
defined in ORS 468.700;

(b) The disposal or elimination of or rede-
sign to eliminate air contaminants or air
pollution or air contamination sources and the
use of air cleaning devices as defined in ORS
468.275;

(c) The substantial reduction or elimina-
tion of or redesign to eliminate noise pollution
or noise emission sources as defined by rule of
the commission; or

(d) The use of a resource recovery process
which obtains useful material or energy re-
sources from material that would otherwise be
solid waste as defined in ORS 459.005, hazar-
dous wastes as defined in ORS 459.410, or
used oil as defined in ORS 468.850. For the
purposes of ORS 468.155 to 468.190, “solid
waste facility” shall also include subsequent
additions, made either to an already certified
facility or to an operation which would have
qualified as a facility but for the fact that it
was erected, constructed or installed prior to
January 1, 1973, which will increase the pro-
duction or recovery of useful materials or
energy over the amount being produced or
recovered by the original facility whether or
not the materials or energy produced or recov-
ered are similar to those of the original facili-
ty.

(2) “Pollution control facility” or “facility”
does not include air conditioners, septic tanks
or other facilities for human waste, nor any
property installed, constructed or used for the
moving of sewage to the collecting facilities of
a public or quasi-public sewerage system, nor

any distinct portion or portions of a solid
waste, hazardous wastes or used oil facility
which make an insignificant contribution to
the purpose of utilization of solid waste, ha-
zardous wastes or used oil. The following
specific items shall be among those portions
considered for exclusion hereunder: Office
buildings and furnishings, parking lots and
road improvements, landscaping, external
lighting, company signs, artwork and automo-
biles. {Formerly 449.605; 1975 ¢.496 §1; 1977 c.795 §1;
1979 ¢ 802 §1]

Note: Section 8, chapter 802, Oregon Laws 1979,
provides-

Sec. 8. The amendments to ORS 468.155, 468.160,
468.165, 468.170 and 468 185 by sections 1 to 4 and 7 of
this Act that relate to pollution control facilities for
hazardous wastes and used oil shall not apply to erection,
construction or installation of such facilities begun before
the effective date of this Act {October 3, 1979].

468.160 Policy. In the interest of the
public peace, health and safety, it is the policy
of the State of Oregon to assist in the preven-
tion, control and reduction of air, water and
noise pollution and solid waste, hazardous
wastes and used oil in this state by providing
tax relief with respect to Oregon facilities
constructed to accomplish such prevention,
control and reduction. [Formerly 449.615; 1975
c.496 §2; 1977 ¢ 795 §2; 1979 ¢ 802 §2]

Note: See note under 468.155.

468.165 Application for certification
of pollution control facilities. (1) Any per-
son may apply to the commission for certifica-
tion under ORS 468.170 of a pollution control
facility or facilities or portion thereof erected,
constructed or installed by him in Oregon if:

(a) The air or water pollution control facil-
ity was erected, constructed or installed on or
after January 1, 1967.

(b) The noise pollution control facility was
erected, constructed or installed on or after
January 1, 1977.

(c) The solid waste, hazardous wastes or
used oil facility was under construction on or
after January 1, 1973, and if:

(A) The substantial purpose of the facility
is to utilize material that would otherwise be
solid waste as defined in ORS 459.005, hazar-
dous wastes as defined in ORS 459.410 or used
oil as defined in ORS 468.850 by burning,
mechanical process or chemical process or
through the production, processing including
presegregation or otherwise, or use of materi-
als for their heat content or other forms of
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energy of or from the material, or the use of
materials which have useful chemical or phys-
ical properties and which may be used for the
same or other purposes, or materials which
may be used in the same kind of application
as its prior use without change in identity;

(B) The end product of the utilization is a
usable source of power or other item of real
economic value;

(C) The end product of the utilization,
other than a usable source of power, is com-
petitive with an end product produced in an-
other state; and

(D) The Oregon law regulating solid waste
imposes standards at least substantially
equivalent to the federal law.

(2) The applications shall be made in
writing in a form prescribed by the depart-
ment and shall contain information on the
actual cost of the facility or facilities, a de-
scription of the materials incorporated there-
in, all machinery and equipment made a part
thereof, the existing or proposed operational
procedure thereof, and a statement of the
purpose of prevention, control or reduction of
air, water or noise pollution or solid waste,
hazardous wastes or used oil served or to be
served by the facility or facilities and, for a
facility qualifying under paragraph (a) or (b)
of subsection (1) of this section, the portion of
the actual cost properly allocable to the pre-
vention, control or reduction of air, water or
noise pollution as set forth in subsection (2) of
ORS 468.190.

(3) The director may require such further
information as he considers necessary prior to
issuance of a certificate. [Formerly 449.625, 1974
s.8. ¢.37 §2; 1975 ¢ 496 §3; 1977 ¢.795 §3; 1979 c 802 §3]

Note: See note under 468 155.

468.170 Action on application; effect
of rejection; appeal; issuance of certifi-
cate; effect of certification. (1) The commis-
sion shall act on an application for certifica-
tion before the 120th day after the filing of
the application under ORS 468.165. The ac-
tion of the commission shall include certifica-
tion of the actual cost of the facility and, for
facilities qualifying under paragraph (a) or (b)
of subsection (1) of ORS 468.165, the portion
of the actual cost properly allocable to the
prevention, control or reduction of air, water
or noise pollution as set forth in subsection (2)
of ORS 468.190. Each certificate shall bear a
separate serial number for each such facility.

(2) If the commission rejects an applica-
tion for certification, or certifies a lesser actu-
al cost of the facility or a lesser portion of the
actual cost properly allocable to the preven-
tion, control or reduction of air, water or noise
pollution or solid waste, hazardous wastes or
used oil than was claimed in the application
for certification, the commission shall cause
written notice of its action, and a concise
statement of the findings and reasons there-
for, to be sent by registered or certified mail to
the applicant before the 120th day after the
filing of the application. Failure of the com-
mission to act constitutes rejection of the
application.

(3) If the application is rejected for any
reason, including the information furnished
by the applicant as to the cost of the facility,
or if the applicant is dissatisfied with the
certification of actual cost or portion of the
actual cost properly allocable to prevention,
control or reduction of air, water or noise
pollution or solid waste, hazardous wastes or
used oil, the applicant may appeal from the
rejection as provided in ORS 468.110. The
rejection or the certification is final and con-
clusive on all parties unless the applicant
takes an appeal therefrom as provided in ORS
468.110 before the 30th day after notice was
mailed by the commission.

(4) If the commission finds that a pollu-
tion control or solid waste, hazardous wastes
or used oil facility or portion thereof, for
which an application has been made under
ORS 468.165, was erected, constructed or
installed in accordance with the requirements
of ORS 468.175 and subsection (1) of ORS
468.165, and is designed for, and is being
operated or will operate to a substantial ex-
tent for the purpose of preventing, controlling
or reducing air, water or noise pollution or
solid waste, hazardous wastes or used oil, and
that the facility is necessary to satisfy the
intents and purposes of ORS 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454.605 to 454.745, ORS
chapters 459 and 467 and this chapter and
rules thereunder, it shall certify such facility.
No determination of the proportion of the
actual cost of the facility to be certified shall
be made until receipt of the application. Whe-
re one or more facilities constitute an opera-
tional unit, the commission may certify such
facilities under one certificate. A certificate
under this section is effective for purposes of
tax relief in accordance with ORS 307.405,
316.097 and 317.072 if erection, construction
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or installation of the facility was commenced
prior to December 31, 1988. The commission
shall attach to the front of each certificate a
copy of the notice and election requirements
imposed by subsection (5) of this section.

(5) A person receiving a certificate under
this section shall make an irrevocable election
to take the tax credit relief under ORS
316.097 or 317.072 or the ad valorem tax
relief under ORS 307.405 and shall notify the
commission, within 60 days after the receipt
of such certificate, of his election. This elec-
tion shall apply to the facility or facilities
certified and shall bind all subsequent trans-
ferees. Failure to make a timely notification
shall make the certificate ineffective for any
tax relief under ORS 307.405, 316.097 and
317.072.

(6) If the person receiving the certificate is
an electing small business corporation as
defined in section 1371 of the Internal Reve-
nue Code, and if the corporation elects to take
tax credit relief, such election shall be on
behalf of the corporation’s shareholders. Each
shareholder shall be entitled to take tax credit
relief as provided in ORS 316.097, based on
that shareholder’s pro rata share of the certi-
fied cost of the facility.

(7) Certification under this section of a
pollution control facility qualifying under
subsection (1) of ORS 468.165 shall be granted
for a period of 10 consecutive years which
10-year period shall begin with the tax year of
the person in which the facility is certified
under this section, except that if the person
elects ad valorem tax relief the provisions of
ORS 307.405 shall apply.

(8) (a) A facility commenced prior to De-
cember 31, 1980, and qualifying under para-
graph (c) of subsection (1) of ORS 468.165
shall be certified if it meets such require-
ments.

(b) For a facility commenced after Decem-
ber 31, 1980, and prior to December 31, 1983,
the commission, in addition to, and not in lieu
of, the requirements under paragraph (c) of
subsection (1) of ORS 468.165, shall only
certify such a facility if it meets one of the
following conditions:

(A) That the facility is necessary to assist
in solving a severe or unusual solid waste,
hazardous wastes or used oil problem;

(B) That the facility will provide a new or
different solution to a solid waste, hazardous
wastes or used oil problem than has been
previously used, or the facility is a significant

modification and improvement of similar
existing facilities; or

(C) That the department has recommend-
ed the facility as the most efficient or environ-
mentally sound method of solid waste, hazar-
dous wastes or used oil control.

(c) However, such a facility certified after
December 31, 1983, shall be certified pursuant
to the procedures, costs properly allocable and
all other matters as if it were a facility subject
to certification under paragraph (a) of subsec-
tion (1) of ORS 468.165.

(9) Portions of a facility qualifying under
paragraph (c) of subsection (1) of ORS 468.165
may be certified separately under this section
if ownership of the portions is in more than
one person. Certification of such portions of a
facility shall include certification of the actual
cost of the portion of the facility to the person
receiving the certification. The actual cost
certified for all portions of a facility separate-
ly certified under this subsection shall not
exceed the total cost of the facility that would
have been certified under one certificate. The
provisions of subsection (10) of ORS 316.097
or 317.072, whichever is applicable, shall
apply to any sale, exchange or other disposi-
tion of a certified portion of a facility.
[Formerly 449.635; 1974 s.s. ¢.37 §3; 1975 ¢.496 §4; 1977
¢.795 §4; 1979 ¢.531 §6; 1979 c.802 §4]

Note: See note under 468 155.

468.175 Application for certification
before construction; order granting or
denying certification; hearing. (1) Any
person proposing to apply for certification of a
pollution control facility pursuant to ORS
468.165, before the commencement of
erection, construction or installation of the
facility, shall file a request for preliminary
certification with the Department of Environ-
mental Quality. The request shall be in a form
prescribed by the department. For facilities
constructed on or after October 3, 1979, the
commission may waive the filing of the appli-
cation if it finds the filing inappropriate be-
cause special circumstances render the filing
unreasonable and if it finds such facility
would otherwise qualify for tax credit certifi-
cation pursuant to ORS 468.150 to 468.190.

(2) Within 30 days of the receipt of such
request, the department may require, as a
condition precedent to issuance of a prelimi-
nary certificate of approval, the submission of
plans and specifications. After examination
thereof, the department may request correc-
tions and revisions to the plans and specifica-
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tions. The department may also require any
other information necessary to determine
whether the proposed construction is in ac-
cordance with the provisions of ORS 454.010
to 454.040, 454.205 to 454.255, 454.405,
454425, 454505 to 454.535, 454.605 to
454.745, this chapter and ORS chapters 459
and 467 and applicable rules and standards
adopted pursuant thereto.

(3) If the department determines that the
proposed erection, construction or installation
is in accordance with the provisions of ORS
454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454.505 to 454.535, 454.605
to 454.745, this chapter and ORS chapters 459
and 467 and applicable rules or standards
adopted pursuant thereto, it shall issue a
preliminary certificate approving the erection,
construction or installation. If the department
determines that the erection, construction or
installation does not comply with the provi-
sions of ORS 454.010 to 454.040, 454.205 to
454.255, 454.405, 454.425, 454.505 to 454.535,
454.605 to 454.745, this chapter and ORS
chapters 459 and 467 and applicable rules or
standards adopted pursuant thereto, the com-
mission shall issue an order denying certifica-
tion.

(4) If within 60 days of the receipt of
plans, specifications or any subsequently
requested revisions or corrections to the plans
and specifications or any other information
required pursuant to this section, the depart-
ment fails to issue a preliminary certificate of
approval and the commission fails to issue an
order denying certification, the preliminary
certificate shall be considered to have been
issued. The constructien must comply with the
plans, specifications and any corrections or
revisions thereto, if any, previously submit-

ted.

(5) Within 20 days from the date of mail-
ing of the order, any person against whom an
order is directed pursuant to subsection (3) of
this section may demand a hearing. The de-
mand shall be in writing, shall state the
grounds for hearing and shall be mailed to the
director of the department. The hearing shall
be conducted in accordance with the applica-
ble provisions of ORS 183.310 to 183.500.
[1973 ¢.831 §2; 1975 c 496 §5; 1977 ¢.795 §5; 1979 ¢.802
§5]

468.180 Conditions for issuance of
certificate under ORS 468.170. (1) No certi-
fication shall be issued by the commission
pursuant to ORS 468.170 unless the facility,

facilities or part thereof was erected, con-
structed or installed in accordance with the
requirements of ORS 468.175 and in accord-
ance with the applicable provisions of ORS
454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454.505 to 454.535, 454.605
to 454.745, this chapter and ORS chapters 459
and 467 and the applicable rules or standards
adopted pursuant thereto.

(2) Nothing in this section or ORS 468.175
is intended to apply to erection, construction
or installation of pollution control facilities
begun before October 5, 1973. [1973 ¢.831 §3;
1975 ¢ 496 §6; 1977 ¢.795 §6; 1979 ¢.802 §6]

468.185 Procedure to revoke certifi-
cation. (1) Pursuant to the procedures for a
contested case under ORS 183.310 to 183.500,
the commission may order the revocation of
the certification issued under ORS 468.170 of
any pollution control or solid waste, hazardous
wastes or used oil facility, if it finds that:

(a) The certification was obtained by fraud
or misrepresentation; or

(b) The holder of the certificate has failed
substantially to operate the facility for the
purpose of, and to the extent necessary for,
preventing, controlling or reducing air, water
or noise pollution or solid waste, hazardous
wastes or used oil as specified in such certifi-
cate.

(2) As soon as the order of revocation
under this section has become final, the com-
mission shall notify the Department of Reve-
nue and the county assessor of the county in
which the facility is located of such order.

(3) If the certification of a pollution con-
trol or solid waste, hazardous wastes or used
oil facility is ordered revoked pursuant to
paragraph (a) of subsection (1) of this section,
all prior tax relief provided to the holder of
such certificate by virtue of such certificate
shall be forfeited and the Department of Reve-
nue or the proper county officers shall proceed
to collect those taxes not paid by the certifi-
cate holder as a result of the tax relief provid-
ed to the holder under any provision of ORS
307.405, 316.097 and 317.072.

(4) If the certification of a pollution con-
trol or solid waste, hazardous wastes or used
oil facility is ordered revoked pursuant to
paragraph (b) of subsection (1) of this section,
the certificate holder shall be denied any
further relief provided under ORS 307.405,
316.097 or 317.072 in connection with such
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facility, as the case may be, from and after the
date that the order of revocation becomes
final. (Formerly 449.645; 1975 c.496 §7; 1977 c.795 §7;
1979 ¢ 802 §7)

Note: See note under 468 155,

468.190 Allocation of costs to pollu-
tion control. (1) In establishing the portion of
costs properly allocable to the prevention,
control or reduction of air, water or noise
pollution for facilities qualifying under para-
graph (a) or (b) of subsection (1) of ORS
468.165, the commission shall consider the
following factors:

(a) If applicable, the extent to which the
facility is used to recover and convert waste
products into a salable or usable commodity.

(b) The estimated annual percent return
on the investment in the facility.

(c) If applicable, the alternative methods,
equipment and costs for achieving the same
pollution control objective.

(d) Any related savings or increase in
costs which occur or may occur as a result of
the installation of the facility.

(e) Any other factors which are relevant in
establishing the portion of the actual cost of
the facility properly allocable to the preven-
tion, control or reduction of air, water or noise
pollution.

(2) The portion of actual costs properly
allocable shall be:

(a) Eighty percent or more.

(b) Sixty percent or more but less than 80
percent.

(c) Forty percent or more but less than 60
percent.

(d) Twenty percent or more but less than
40 percent.

(e) Less than 20 percent. [Formerly 449.655,
1974 s 8. ¢ 37 §4; 1977 ¢.795 §8)

STATE POLLUTION CONTROL
BONDS

468.195 Issuance of bonds author-
ized. In order to provide funds for the pur-
poses specified in Article XI-H of the Consti-
tution of Oregon, the commission, with the
approval of the State Treasurer, is authorized
to issue and sell such general obligation bonds
of the State of Oregon, of the kind and charac-
ter and within the limits prescribed by Article
XI-H of the Constitution of Oregon as, in the

judgment of the commission, shall be neces-
sary. The bonds shall be authorized by resolu-
tion duly adopted by a majority of the mem-
bers of the commission at a regular or special
meeting of the commission. The principal
amount of the bonds outstanding at any one
time, issued under authority of this section,
shall not exceed $160 million par value.
[Formerly 449.672]

468.200 Form and content of bonds;
refunding bonds. (1) At the request of the
commission, the Attorney General shall pre-
pare a form of direct, general obligation,
interest-bearing coupon bonds of the State of
Oregon to be sold in order to provide funds for
carrying out the purposes of Article XI-H of
the Constitution of Oregon and ORS 468.195
to 468.260. The bonds shall be numbered and
shall be payable at such times and in such
amounts as shall be fixed by the commission.
However, none of the bonds shall mature
sooner than six months nor later than 30
years from issued date. The bonds shall bear
interest, payable semiannually, at such rates
as the commission, with the approval of the
State Treasurer, deems advisable.

(2) In the discretion of the commission, the
bonds may be issued as provided by ORS
286.040. The bonds may be refunded either
prior to or at their maturity dates. In the
event of redemption or refunding prior to
maturity date, the commission is not required
to redeem or refund bonds in the order in
which they were originally issued. Refunding
bonds may be sold in the same manner as
other bonds are sold under ORS 468.195 to
468.260. The issuance of refunding bonds,
their maturity dates and other details, the
rights of their holders and the duties of the
Governor, Secretary of State, State Treasurer
and of the commission with respect thereto,
shall be governed by the other provisions of
ORS 468.195 to 468.260 in so far as applica-
ble. Refunding bonds may be issued to refund
bonds originally issued or to refund bonds
previously issued for refunding purposes.
[Formerly 449.675]

468.205 Advertisement and sale of
bonds. With the approval of the State Trea-
surer, the commission shall provide such
method as it considers necessary for the ad-
vertisement of each issue of the bonds men-
tioned in ORS 468.195 to 468.260 before they
are sold. As approved by the State Treasurer,
the commission shall require such deposit,
with bids, as it considers advisable and gener-
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ally shall conduct the sale and issuance of the
bonds under such rules as the commission
may adopt. [Formerly 449.677)

468.210 Execution of bonds; payment;
deposit and destruction of paid bonds;
where bonds payable; payment of costs of
issuance. (1) All bonds issued under ORS
468.195 to 468.260, including refunding bonds
and the coupons appurtenant thereto, shall be
direct, general obligations of the State of
Oregon, in negotiable form, and shall embody
an absolute promise to pay the amounts there-
of in any coin or currency which, at the time
of payment, is legal tender for the payment of
public and private debts within the United
States of America. The bonds shall be execut-
ed with a facsimile signature of the Governor
and the Secretary of State and the manual
signature of the State Treasurer. The bonds
shall bear coupons evidencing interest to
become due for each instalment thereof upon
which shall be printed the facsimile signa-
tures of all said officers.

(2) Not less than 20 days before the pay-
ment of the principal or interest falls due on
any of the bonds, the department shall pre-
pare and submit to the State Treasurer, for
verification, a claim duly approved by the
department for the amount necessary to meet
the payment thereof. Upon such verification,
the department shall present the claim in like
manner as other claims against the state are
presented. The claim shall be paid out of mon-
eys provided by law for its payment.

(3) All bonds and interest coupons that are
paid by the State Treasurer shall be retained
and then destroyed as provided in ORS
288.120.

(4) The principal of and the interest upon
all bonds issued under authority of ORS
468.195 to 468.260, when due, shall be paid at
the office of the State Treasurer; but, with the
approval of the State Treasurer, the commis-
sion may designate a fiscal agency of the
State of Oregon in the City and State of New
York or such other fiscal agency of the State
of Oregon as may be designated by law, as the
place of payment of the bonds and of the inter-
est thereon.

(5) Interest and costs incurred in issuance
of the bonds, including engineering, legal and
accounting and other financial advisory ser-
vices shall be paid upon approval by the State
Treasurer from the funds derived from the
sale of the bonds and the capitalization of

interest in the incurrence of such costs is
hereby authorized. [Formerly 449.680; 1975 c.462
§14]

468.215 Pollution Control Fund. The
money realized from the sale of each issue of
bonds shall be credited to a special fund in the
State Treasury, separate and distinct from the
General Fund, to be designated the Pollution
Control Fund; which fund is hereby appropri-
ated for the purpose of carrying out the provi-
sions of ORS 468.195 to 468.260. It shall not
be used for any other purpose, except that this
money, with the approval of the State Trea-
surer, may be invested as provided by ORS
293.701 to 293.776, and the earnings from
such investments inure to the Pollution Con-
trol Sinking Fund. [Formerly 449 682)

468.220 Department to administer
funds; uses; limitations. (1) The department
shall be the agency for the State of Oregon for
the administration of the Pollution Control
Fund. The department is hereby authorized to
use the Pollution Control Fund for one or
more of the following purposes:

(a) To grant funds not to exceed 30 percent
of total project costs for eligible projects as
defined in ORS 454.505 or sewerage systems
as defined in ORS 468.700. A grant may be
made under this paragraph only with the
prior approval of the Joint Committee on
Ways and Means during the period when the
Legislative Assembly is in session or the
Emergency Board during the interim period
between sessions.

(b) To acquire, by purchase, or otherwise,
general obligation bonds or other obligations
of any municipal corporation, city, county, or
agency of the State of Oregon, or combina-
tions thereof, issued or made for the purpose
of paragraph (a) of this subsection in an
amount not to exceed 70 percent of the total
project costs for eligible projects.

(c) To acquire, by purchase, or otherwise,
other obligations of any city that are author-
ized by its charter in an amount not to exceed
70 percent of the total project costs for eligible
projects.

(d) To grant funds not to exceed 30 percent
of the total project costs for facilities for the
disposal of solid waste, including without
being limited to, transfer and resource recov-
ery facilities.

(e) To make loans or grants to any munici-
pal corporation, city, county, or agency of the
State of Oregon, or combinations thereof, for
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planning of eligible projects as defined in ORS
454.505, sewerage systems as defined by ORS
468.700 or facilities for the disposal of solid
waste, including without being limited to,
transfer and resource recovery facilities.
Grants made under this paragraph shall be
considered a part of any grant authorized by
paragraph (a) or (d) of this subsection if the
project is approved.

(f) To acquire, by purchase, or otherwise,
general obligation bonds or other obligations
of any municipal corporation, city, county, or
agency of the State of Oregon, or combina-
tions thereof, issued or made for the purpose
of paragraph (d) of this subsection in an
amount not to exceed 70 percent of the total
project costs.

(g) To advance funds by contract, loan or
otherwise, to any municipal corporation, city,
county or agency of the State of Oregon, or
combination thereof, for the purpose of para-
graphs (a) and (d) of this subsection in an
amount not to exceed 70 percent of the total
project costs.

(h) To pay compensation required by law
to be paid by the state for the acquisition of
real property for the disposal by storage of
environmentally hazardous wastes.

(i) To dispose of environmentally hazar-
dous wastes by the Department of Environ-
mental Quality whenever the department
finds that an emergency exists requiring such
disposal.

(j) To acquire for the state real property
and facilities for the disposal by landfill,
storage or otherwise of solid waste, including
but not limited to, transfer and resource re-
covery facilities.

(2) The facilities referred to in paragraphs
(a) to (c) of subsection (1) of this section shall
be only such as conservatively appear to the
department to be not less than 70 percent
self-supporting and self-liquidating from
revenues, gifts, grants from the Federal Gov-
ernment, user charges, assessments and other
fees.

(3) The facilities referred to in paragraphs
(d), (f) and (g) of subsection (1) of this section
shall be only such as conservatively appear to
the department to be not less than 70 percent
self-supporting and self-liquidating from
revenues, gifts, grants from the Federal Gov-
ernment, user charges, assessments and other
fees.

(4) The real property and facilities re-
ferred to in paragraph (j) of subsection (1) of
this section shall be only such as conservative-
ly appear to the department to be not less
than 70 percent self-supporting and self-
liquidating from revenues, gifts, grants from
the Federal Government, user charges, assess-
ments and other fees.

(5) The department may sell or pledge any
bonds, notes or other obligations acquired
under paragraph (b) of subsection (1) of this
section.

(6) Before making a loan or grant to or
acquiring general obligation bonds or other
obligations of a municipal corporation, city,
county or agency for facilities for the disposal
of solid waste or planning for such facilities,
the department shall require the applicant to
demonstrate that it has adopted a solid waste
management plan that has been approved by
the department. The plan must include a
waste reduction program. [Formerly 449.685; 1977
¢ 95 §8; 1977 ¢.704 §9; 1979 ¢.773 §9]

468.225 Investment yield on undis-
tributed bond funds and revenues. All
undistributed bond funds and revenues re-
ceived as payment upon agency bonds or other
obligations, if invested, shall be invested to
produce an adjusted yield not exceeding the
limitations imposed by section 103, subsection
(d) of the Internal Revenue Code of 1954, and
amendments thereto in effect on March 1,
1971. [Formerly 449 687]

468.230 Pollution Control Sinking
Fund; use; limitation. (1) The commission
shall maintain, with the State Treasurer, a
Pollution Control Sinking Fund, separate and
distinct from the General Fund. The Pollution
Control Sinking Fund shall provide for the
payment of the principal and interest upon
bonds issued under authority of Article XI-H
of the Constitution of Oregon and ORS
468.195 to 468.260. Moneys of the sinking
fund are hereby appropriated for such pur-
pose. With the approval of the commission,
the moneys in the Pollution Control Sinking
fund may be invested as provided by ORS
293.701 to 293.776, and earnings from such
investment shall be credited to the Pollution
Control Sinking Fund.

(2) The Pollution Control Sinking Fund
shall consist of all moneys received from ad
valorem taxes levied pursuant to ORS 468.195
to 468.260, all moneys that the Legislative
Assembly may provide in lieu of such taxes,
all earnings on the Pollution Control Fund,
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Pollution Control Sinking Fund, and all other
revenues derived from contracts, bonds, notes
or other obligations, acquired, by the commis-
sion by purchase, loan or otherwise, as provid-
ed by Article XI-H of the Constitution of
Oregon and by ORS 468.195 to 468.260.

(3) The Pollution Control Sinking Fund
shall not be used for any purpose other than
that for which the fund was created. Should a
balance remain therein after the purposes for
which the fund was created have been ful-
filled or after a reserve sufficient to meet all
existing obligations and liabilities of the fund
has been set aside, the surplus remaining may
be transferred to the Pollution Control Fund
at the direction of the commission. [Formerly
449 6901

468.235 Levy of taxes to meet bond
obligation authorized. Each year the De-
partment of Revenue shall determine the
amount of revenues and other funds that are
available and the amount of taxes, if any, that
should be levied in addition thereto to meet
the requirements of ORS 468.195 to 468.260
for the ensuing fiscal year. Such additional
amount of tax is hereby levied and shall be
apportioned, certified to, and collected by the
several counties of the state in the manner
required by law for the apportionment, certifi-
cation and collection of other ad valorem
property taxes for state purposes. This tax
shall be collected by the several county trea-
surers and remitted in full to the State Trea-
surer in the manner and the times prescribed
by law, and shall be credited by the State
Treasurer to the Pollution Control Sinking
Fund. [Formerly 449.692]

468.240 Remedy where default occurs
on payment to state. If any municipal corpo-
ration, city or county defaults on payments
due to the state under ORS 468.195 to
468.260, the state may withhold any amounts
otherwise due to the corporation, city or coun-
ty to apply to the indebtedness. [Formerly
449 694]

468.245 Acceptance of federal funds.
The commission may accept assistance, grants
and gifts, in the form of money, land, services
or any other thing of value from the United
States or any of its agencies, or from other
persons subject to the terms and conditions
thereof, regardless of any laws of this state in
conflict with regulations of the Federal Gov-
ernment or restrictions and conditions of such
other persons with respect thereto, for any of

the purposes contemplated by Article XI-H of
the Constitution of Oregon and by ORS
468.195 to 468.260. Unless enjoined by the
terms and conditions of any such gift or grant,
the commission may convert the same or any
of them into money through sale or other
disposal thereof. [Formerly 449.695]

468.250 Participation in matching
fund programs with Federal Government.
(1) The commission may participate on behalf
of the State of Oregon in any grant program
funded in part by an agency of the Federal
Government if the implementation of the
program requires matching funds of the state
or its participation in administering the pro-
gram. However, any grant advanced by the
commission to an otherwise eligible applicant
shall not exceed 30 percent of the total eligible
costs of the project applied for, and further
provided that the project shall not be less than
70 percent self-supporting and self-liquidating
from those sources prescribed by Article XI-H
of the Constitution of Oregon.

(2) Subject to conditions imposed on feder-
ally granted funds, a municipal corporation,
city, county or agency of the State of Oregon,
or combination thereof, who is eligible for
federal funds for a project during its construc-
tion or becomes eligible for reimbursement for
funds expended, if the project has been con-
structed and placed into operation, shall apply
for and pay to the commission such funds so
received, or otherwise made available to it, in
such amounts as determined by the commis-
sion as just and necessary, from an agency of
the Federal Government. These funds shall
first be used to reimburse the State of Oregon
for the portion of any grant that was advanced
to the municipal corporation, city, county or
agency of the State of Oregon, or combination
thereof, for construction of the project that
exceeded the federal requirements for state
matching funds and any remainder thereof
shall be used to apply upon the retirement of
any principal and interest indebtedness due
and owing to the State of Oregon arising out
of funds loaned for the project prior to federal
funds becoming available.

(3) The refusal of a municipal corporation,
city, county or agency of the State of Oregon,
or combinations thereof, to apply for federal
funds in such amounts as determined by the
commission as just and necessary for which it
would otherwise be eligible, shall be sufficient
grounds to terminate any further participa-
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tion in construction of a facility by the com-
mission.

(4) The municipal corporation, city, county
or agency of the State of Oregon, or combina-
tions thereof, shall consent to and request that
funds made available to it by an agency of the
Federal Government shall be paid directly to
the commission if required to do so under
subsection (2) of this section. [Formerly 449.697]

468.255 Limit on grants and loans.
Any funds advanced by the commission by
grant shall not exceed 30 percent of the total
project costs for eligible projects or for facili-
ties related to disposal of solid wastes, and
any obligation acquired by the commission by
purchase, contract, loan, or otherwise, shall
not exceed 70 percent of the total project costs
for eligible projects or for facilities related to
disposal of solid wastes. [Formerly 449.699]

468.260 Return of unexpended funds
to state required; use of returned funds.
Any proceeds unexpended after a project is
constructed and inspected, and after records
relating thereto are audited by the commis-
sion, shall be returned to the commission on
behalf of the State of Oregon to apply upon
the retirement of principal and interest indeb-
tedness on obligations acquired by it from a
municipal corporation, city, county or agency
of the State of Oregon, or any combinations
thereof. [Formerly 449.701]

COUNTY POLLUTION
CONTROL FACILITIES

468.263 Definitions for ORS 468.263 to
468.272. As used in ORS 468.263 to 468.272,
unless the context requires otherwise:

(1) “Bonds” means revenue bonds or other
types of obligations authorized by ORS
468.263 to 468.272.

(2) “Pollution control facilities” or “facili-
ties” means any land, building or other im-
provement, appurtenance, fixture, item of
machinery or equipment, and all other real
and personal property, whether or not in exist-
ence or under construction at the time the
bonds are issued, which are to be used in
furtherance of the purpose of abating, control-
ling or preventing, altering, disposing or stor-
ing of solid waste, thermal, noise, atmospheric
or water pollutants, contaminants, or products
therefrom.

(3) “Governing body” means the county
court or board of county commissioners. [1974
8.8. ¢.34 §2]

Note: 468.263 to 468.272 were enacted into law by
the Legislative Assembly but were not added to or made a
part of ORS chapter 468 or any series therein by legisla-
tive action. See the Preface to Oregon Revised Statutes
for further explanation.

468.264 Policy. The Legislative Assem-
bly finds:

(1) That control of environmental damage
and general health and welfare of the citizens
of the State of Oregon is promoted by encour-
aging the installation of antipollution devices,
equipment and facilities.

(2) That the methods of financing provid-
ed in ORS 468.263 to 468.272 will encourage
such installation. [1974 s.s. .34 §1]

Note: See note under 468.263.

468.265 Powers of county over pollu-
tion control facilities. (1) In addition to any
other powers which it may now have, each
county shall have the following powers, to-
gether with all powers incidental thereto or
necessary for the performance of the follow-
ing:

(a) To acquire, whether by purchase, ex-
change, devise, gift or otherwise, establish,
construct, improve, maintain, equip and fur-
nish one or more pollution control facilities or
any interest therein to be located, in whole or
in part, within such municipality.

(b) To enter into a lease, sublease, lease-
purchase, instalment sale, sale, or agreement
for any facility upon such terms and condi-
tions as the governing body may deem advis-
able, provided the same shall at least fully
cover all debt service requirements with re-
spect to the facility and shall not conflict with
the provisions of ORS 468.263 to 468.272.

(c) To sell, exchange, donate and convey to
others any or all facilities upon such terms as
the governing body may deem advisable,
including the power to receive for any such
sale the note or notes of the purchaser of the
facilities or property whenever the governing
body finds any such action to be in further-
ance of the purposes of ORS 468.263 to
468.272.

(d) To issue revenue bonds for the purpose
of carrying out any of its powers under ORS
468.263 to 468.272.

(¢) Whenever the governing body finds
such loans to be in the furtherance of the
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purposes of ORS 468.263 to 468.272 and sub-
ject always to the limitations contained in
ORS 468.266, to make secured or unsecured
loans for the purpose of financing or refinanc-
ing the acquisition, construction, improve-
ment or equipping of a facility and to charge
and collect interest on such loans and pledge
the proceeds thereof as security for the pay-
ment of the principal and interest of any
bonds issued hereunder and any agreements
made in connection therewith.

(f) To mortgage and pledge any or all
facilities or any part or parts thereof, whether
then owned or thereafter acquired, and to
pledge the revenues, proceeds and receipts or
any portion thereof from a facility as security
for the payment of the principal of and inter-
est on any bonds so issued.

(8 To refund outstanding obligations
incurred by an enterprise to finance the cost
of a facility when the governing body finds
that such refinancing is in the public interest.

(h) To pay compensation for professional
services and other services as the governing
body shall deem necessary to carry out the
purposes of ORS 468.263 to 468.272.

(i) To acquire and hold obligations of any
kind to carry out the purposes of ORS 468.263
to 468.272.

() To invest and reinvest funds under its
control as the governing body shall direct.

(k) To enter into contracts and execute
any agreements or instruments and to do any
and all things necessary or appropriate to
carry out the purposes of ORS 468.263 to
468.272.

(2) The county shall not have the power to
operate any facility as a business other than
as lessor or seller, nor shall it permit any
funds derived from the sale of bonds to be
used by any lessee or purchaser of a facility as
working capital. [1974 s.s ¢.34 §3]

Note: See note under 468.263

468.266 Issuance of bonds. (1) All
principal of and interest on bonds issued pur-
suant to ORS 468.263 to 468.272 shall be
payable solely out of the revenues, proceeds
and receipts from the lease or sale of the prop-
erty, loan repayments, or out of the proceeds
of revenue bonds issued pursuant to ORS
468.263 to 468.272 as shall be specified in the
proceedings of the governing body by which
the issuance of bonds shall have been author-
ized. The principal and interest shall not
constitute nor give rise to a pecuniary liability

of the municipality or a charge against its
general credit or taxing powers, and such
limitation shall be plainly stated upon the
face of each bond.

(2) The bonds:

(a) May be executed and delivered at any
time and from time to time;

(b) May be in such form, denomination,
tenor and maturity;

(¢) May be in registered or bearer form
either as to principal or interest or both, and
may provide for conversion between registered
and coupon bonds of varying denominations;

(d) May be payable in such instalments
and at such time or times not exceeding 40
years from the date thereof;

(e) May be payable at such place or places
within or without this state;

(f) May bear interest at such rate or rates
payable at such time or times and at such
place or places;

(g) May be redeemable prior to maturity
with or without premium;

(h) May be executed by such officers and
in such manner;

(i) May contain such provisions not incon-
sistent with ORS 468.263 to 468.272;

as shall be specified in the proceedings of the
governing body by which issuance of the
bonds shall have been authorized.

(3) Bonds may be sold at public or private
sale in such manner and from time to time as
may be determined by the governing body to
be most advantageous.

(4) Issuance by the county of one or more
series of bonds for one or more purposes shall
not preclude it from issuing other bonds in
connection with the same purpose or any other
purpose, but the proceedings whereunder any
subsequent bonds may be issued shall recog-
nize and protect any prior pledge or mortgage
made for any prior issue of bonds.

(6) Any bonds of the county at any time
outstanding may be refunded if permitted by
the conditions of issuance, at any time and
from time to time by the issuance of its re-
funding bonds in such amount as the govern-
ing body may deem necessary but not exceed-
ing an amount sufficient to refund the princi-
pal of the bonds so to be refunded, together
with any unpaid interest thereon and any
premiums and commissions necessary to be
paid in connection therewith. Any such re-
funding may be effected whether the bonds to
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be refunded shall have then matured or shall
thereafter mature, either by sale of the re-
funding bonds and the application of the pro-
ceeds thereof for the payment of the bonds to
be refunded thereby, or by the exchange of the
refunding bonds for the bonds to be refunded
thereby with the consent of the holders of the
bonds so to be refunded, and regardless of
whether or not the bonds to be refunded were
issued in connection with the same facilities
or separate facilities, and regardless of wheth-
er or not the bonds proposed to be refunded
shall be payable at the same date or different
dates or shall be due serially or otherwise.

(6) All bonds issued under ORS 468.263 to
468.272 and interest coupons attached thereto
shall be construed to be negotiable instru-
ments. [1974 s.s ¢ 34 §4]

Note: See note under 468.263

468.267 Security for bonds. The princi-
pal of and interest on any bonds shall be se-
cured by a pledge of the revenues, proceeds
and receipts or any portion thereof out of
which the principal and interest are made
payable, and may be secured by a mortgage
covering all or any part of the facilities from
which the revenues, proceeds or receipts so
pledged may be derived, including any en-
largements thereof and additions thereto, by a
pledge or assignment of the lease to such
facility or by such other security as may be
deemed to be prescribed in the proceedings of
the governing body and authorizing the is-
suance of bonds. The proceedings under which
the bonds are authorized to be issued and any
mortgage securing such bonds may contain
any agreements and provisions respecting the
maintenance of the facilities and properties
covered thereby, the fixing and collection of
rents for any portions thereof leased by the
municipality to others, the fixing and collec-
tion of proceeds from the sale of any facilities
and properties by the municipality to others,
the creation and maintenance of special funds
from such revenues and the rights and reme-
dies available in the event of default, and
such other provisions not inconsistent with
ORS 468.263 to 468.272, all as the governing
body shall deem advisable and not in conflict
with the provisions of ORS 468.263 to
468.272. Each pledge, lease, sublease, agree-
ment and mortgage made for the benefit or
security of any of the bonds shall continue
effective until the principal of and interest on

the bonds for the benefit of which the same
were made have been fully paid. (1974 ss. ¢34
§5]

Note: See note under 468.263.

468.268 Enforcement of bond obli-
gation. (1) The proceedings authorizing any
bonds and any mortgage securing such bonds
may provide that, in the event of a default in
the payment of the principal of or the interest
on such bonds or in the performance of any
agreement contained in such proceedings or
mortgage, such payment and performance
may be enforced by suit, mandamus or by the
appointment of a receiver with power to
charge and collect rents and to apply the reve-
nues from the facilities in accordance with
such proceedings or the provisions of such
mortgage by foreclosure of any mortgage or by
any one or more remedies specified in the
proceedings.

(2) Such proceedings or mortgage may also
provide that any trustee under such mortgage
or the holder of any of the bonds secured
thereby may become the purchaser at any
foreclosure sale if the highest bidder therefor.
[1974 s.s. ¢.34 §6]

Note: See note under 468.263.

468.269 Trustees; powers. The proceed-
ings authorizing the issuance of bonds may
provide for the appointment of one or more
trustees for the protection of the holders of the
bonds, whether or not a mortgage is entered
into as security for such bonds. A bank with
trust powers or a trust company within or
without the State of Oregon may be appointed
as trustee and shall be located in the United
States, and shall have the immunities, powers
and duties provided in said proceedings, and
may, to the extent permitted by such proceed-
ings, hold and invest funds deposited with it
in direct obligations of the United States,
obligations guaranteed by the United States
or certificates of deposit of a bank, including
the trustee, which are continuously secured by
such obligations of or guaranteed by the Unit-
ed States. Any bank acting as such trustee
may, to the extent permitted by such proceed-
ings, buy bonds issued under ORS 468.263 to
468.272 to the same extent as if it were not
such trustee. The proceedings authorizing the
bonds may provide that some or all of the
proceeds of the sale of the bonds, the revenues
of any facilities, the proceeds of the sale of
any part of a facility, or of any insurance
policy or of any condemnation award shall be

752



POLLUTION CONTROL

468.280

deposited with the trustee and applied as
provided in the proceedings. (1974 s.s. .34 §71

Note: See note under 468 263.

468.270 Tax status of leasehold inter-
est in facilities. Nothing in ORS 468.263 to
468.272 is intended to exempt from taxation
or assessment the leasehold interest of any
lessee in any facility nor are ORS 468.263 to
468.272 intended to affect any exemption or
credit from taxation which might otherwise be
available to any lessee under the laws of the
State of Oregon. Such leasehold interest is
classified for purposes of taxation as having
the same value as the fee interest in that
property. [1974 s.s ¢.34 §8]

Note: See note under 468.263.

468.271 Effect on procedure of
awarding contracts; construction. (1) The
construction, reconstruction or improvement
of any facilities shall be completed in the
manner determined by the governing body
and shall be free from any requirement of
competitive bidding or any other restriction
imposed on the procedure for award of con-
tracts with public bodies.

(2) Nothing in ORS 468.263 to 468.272 is
intended as a restriction or limitation upon
any other powers which a county might other-
wise have under the laws of this state, but
shall be construed as cumulative.

(3) If any provision of ORS 468.263 to
468.272 or the application thereof to any
person or circumstance is held to be invalid,
such invalidity shall not affect other provi-
sions of ORS 468.263 to 468.272 which can be
given effect without the invalid provision or
application, and to this end the provisions of
ORS 468.263 to 468.272 are declared to be
severable. [1974 s.s. ¢ 34 §9]

Note: See note under 468 263.

468.272 Application of other laws
relating to bonds. Any restrictions, limita-
tions, conditions or procedures provided by
other statutes relating to the issuance and
sale of bonds or other obligations including,
but not limited to, any restrictions, limita-
tions, conditions or procedures set forth in
ORS 288.320, do not apply to the issuance and
sale of bonds authorized by ORS 468.263 to
468.272. (1974 55 ¢ 34 §10]

Note: See note under 468 263

AIR POLLUTION CONTROL

468.275 Definitions for air pollution
control laws. As used in ORS 448.305,
454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454.505 to 454.535, 454.605
to 454.745 and this chapter, unless the context
requires otherwise:

(1) *Air-cleaning device” means any meth-
od, process or equipment which removes,
reduces or renders less noxious air contami-
nants prior to their discharge in the atmo-
sphere.

(2) “Air contaminant” means a dust, fume,
gas, mist, odor, smoke, vapor, pollen, soot,
carbon, acid or particulate matter or any
combination thereof.

(3) “Air contamination” means the pres-
ence in the outdoor atmosphere of one or more
air contaminants which contribute to a condi-
tion of air pollution.

(4) “Air contamination source” means any
source at, from, or by reason of which there is
emitted into the atmosphere any air contami-
nant, regardless of who the person may be
who owns or operates the building, premises
or other property in, at or on which such
source is located, or the facility, equipment or
other property by which the emission is
caused or from which the emission comes.

(5) “Air pollution” means the presence in
the outdoor atmosphere of one or more air
contaminants, or any combination thereof, in
sufficient quantities and of such characteris-
tics and of a duration as are or are likely to be
injurious to public welfare, to the health of
human, plant or animal life or to property or
to interfere unreasonably with enjoyment of
life and property throughout such area of the
state as shall be affected thereby.

(6) “Area of the state” means any city or
county or portion thereof or other geograph-
ical area of the state as may be designated by
the commission. [Formerly 449.760]

468.280 Policy. (1) In the interest of the
public health and welfare of the people, it is
declared to be the public policy of the State of
Oregon:

(a) To restore and maintain the quality of
the air resources of the state in a condition as
free from air pollution as is practicable, con-
sistent with the overall public welfare of the
state.

(b) To provide for a coordinated state-wide
program of air quality control and to allocate
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between the state and the units of local gov-
ernment responsibility for such control.

(¢) To facilitate cooperation among units
of local government in establishing and sup-
porting air quality control programs.

(2) The program for the control of air
pollution in this state shall be undertaken in a
progressive manner, and each of its successive
objectives shall be sought to be accomplished
by cooperation and conciliation among all the
parties concerned. [Formerly 449.765]

468.285 Purpose. It is the purpose of
the air pollution laws contained in ORS
448.305, 454.010 to 454.040, 454.205 to
454,255, 454.405, 454.425, 454.505 to 454.535,
454.605 to 454.745 and this chapter to safe-
guard the air resources of the state by control-
ling, abating and preventing air pollution
under a program which shall be consistent
with the declaration of policy in this section
and with ORS 468.280. [Formerly 449 770]

468.290 Application of air pollution
laws. Except as provided in this section and in
ORS 468.450, 476.380 and 478.960, the air
pollution laws contained in this chapter do not
apply to:

(1) Agricultural operations and the grow-
ing or harvesting of crops and the raising of
fowls or animals, except field burning which
shall be subject to regulation pursuant to ORS
468.140, 468.150, 468.455 to 468.480 and this
section;

(2) Use of equipment in agricultural oper-
ations in the growth of crops or the raising of
fowls or animals, except field burning which
shall be subject to regulation pursuant to ORS
468.140, 468.150, 468.455 to 468.485 and this
section;

(3) Barbecue equipment used in connec-
tion with any residence;

(4) Agricultural land clearing operations
or land grading;

(5) Heating equipment in or used in con-
nection with residences used exclusively as
dwellings for not more than four families;

(6) Fires set or permitted by any public
agency when such fire is set or permitted in
the performance of its official duty for the
purpose of weed abatement, prevention or
elimination of a fire hazard, or instruction of
employes in the methods of fire fighting,
which in the opinion of the agency is neces-
sary; or

(7) Fires set pursuant to permit for the
purpose of instruction of employes of private
industrial concerns in methods of fire fight-
ing, or for civil defense instruction. [Formerly
449.775; 1975 ¢.559 §3]

468.295 Air purity standards; air
quality standards. (1) By rule the commis-
sion may establish areas of the state and
prescribe the degree of air pollution or air
contamination that may be permitted therein,
as air purity standards for such areas.

(2) In determining air purity standards,
the commission shall consider the following
factors:

(a) The quality or characteristics of air
contaminants or the duration of their presence
in the atmosphere which may cause air pollu-
tion in the particular area of the state;

(b) Existing physical conditions and topog-
raphy;

(¢) Prevailing wind directions and veloci-
ties;

(d) Temperatures and temperature inver-
sion periods, humidity, and other atmospheric
conditions;

(e) Possible chemical reactions between
air contaminants or between such air contami-
nants and air gases, moisture or sunlight;

(f) The predominant character of develop-
ment of the area of the state, such as residen-
tial, highly developed industrial area, com-
mercial or other characteristics;

(g) Availability of air-cleaning devices;

(h) Economic feasibility of air-cleaning
devices;

(i) Effect on normal human health of
particular air contaminants;

(j) Effect on efficiency of industrial opera-
tion resulting from use of air-cleaning devices;

(k) Extent of danger to property in the
area reasonably to be expected from any par-
ticular air contaminants;

(L) Interference with reasonable enjoy-
ment of life by persons in the area which can
reasonably be expected to be affected by the
air contaminants;

(m) The volume of air contaminants emit-
ted from a particular class of air contami-
nation source;

(n) The economic and industrial develop-
ment of the state and continuance of public
enjoyment of the state’s natural resources;
and
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(0) Other factors which the commission
may find applicable.

(3) The commission may establish air
quality standards including emission stan-
dards for the entire state or an area of the
state. The standards shall set forth the maxi-
mum amount of air pollution permissible in
various categories of air contaminants and
may differentiate between different areas of
the state, different air contaminants and
different air contamination sources or classes
thereof. [Formerly 449.785]

468.300 When liability for violation
not applicable. The several liabilities which
may be imposed pursuant to ORS 448.305,
454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454,505 to 454.535, 454.605
to 454.745 and this chapter upon persons
violating the provisions of any rule, standard
or order of the commission pertaining to air
pollution shall not be so construed as to in-
clude any violation which was caused by an
act of God, war, strife, riot or other condition
as to which any negligence or wilful miscon-
duct on the part of such person was not the
proximate cause. [Formerly 449.825]

468.305 General comprehensive plan.
Subject to policy direction by the commission,
the department shall prepare and develop a
general comprehensive plan for the control or
abatement of existing air pollution and for the
control or prevention of new air pollution in
any area of the state in which air pollution is
found already existing or in danger of exist-
ing. The plan shall recognize varying require-
ments for different areas of the state. [Formerly
449.782]

468.310 Permits. By rule the commis-
sion may require permits for air contami-
nation sources classified by type of air con-
taminants, by type of air contamination
source or by area of the state. The permits
shall be issued as provided in ORS 468.065.
[Formerly 449.727]

468.315 Activities prohibited without
permit; limit on activities with permit. (1)
Without first obtaining a permit pursuant to
ORS 468.065, no person shall:

(a) Discharge, emit or allow to be dis-
charged or emitted any air contaminant for
which a permit is required under ORS 468.310
into the outdoor atmosphere from any air
contamination source.

(b) Construct, install, establish, develop,
modify, enlarge or operate any air contami-

nation source for which a permit is required
under ORS 468.310.

(2) No person shall increase in volume or
strength discharges or emissions from any air
contamination source for which a permit is
required under ORS 468.310 in excess of the
permissive discharges or emission specified
under an existing permit. [Formerly 449.731]

468.320 Classification of air contami-
nation sources; registration and reporting
of sources. (1) By rule the commission may
classify air contamination sources according
to levels and types of emissions and other
characteristics which cause or tend to cause or
contribute to air pollution and may require
registration or reporting or both for any such
class or classes.

(2) Any person in control of an air contam-
ination source of any class for which registra-
tion and reporting is required under subsec-
tion (1) of this section shall register with the
department and make reports containing such
information as the commission by rule may
require concerning location, size and height of
air contaminant outlets, processes employed,
fuels used and the amounts, nature and dura-
tion of air contaminant emissions and such
other information as is relevant to air pollu-
tion. [Formerly 449.707]

468.325 Notice prior to construction
of new sources; order authorizing or pro-
hibiting construction; effect of no order;
appeal. (1) The commission may require
notice prior to the construction of new air
contamination sources specified by class or
classes in its rules or standards relating to air
pollution.

(2) Within 30 days of receipt of such no-
tice, the commission may require, as a condi-
tion precedent to approval of the construction,
the submission of plans and specifications.
After examination thereof, the commission
may request corrections and revisions to the
plans and specifications. The commission may
also require any other information concerning
air contaminant emissions as is necessary to
determine whether the proposed construction
is in accordance with the provisions of ORS
448.305, 454.010 to 454.040, 454.205 to
454.255, 454.405, 454.425, 454 505 to 454.535,
454.605 to 454.745 and this chapter and appli-
cable rules or standards adopted pursuant
thereto.
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(3) If the commission determines that the
proposed construction is in accordance with
the provisions of ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454.605 to 454.745 and
this chapter and applicable rules or standards
adopted pursuant thereto, it shall enter an
order approving such construction. If the
commission determines that the construction
does not comply with the provisions of ORS
448.305, 454.010 to 454.040, 454.205 to
454.255, 454.405, 454.425, 454.505 to 454.535,
454.605 to 454.745 and this chapter and appli-
cable rules or standards adopted pursuant
thereto, it shall notify the applicant and enter
an order prohibiting the construction.

(4) If within 60 days of the receipt of
plans, specifications or any subsequently
requested revisions or corrections to the plans
and specifications or any other information
required pursuant to this section, the commis-
sion fails to issue an order, the failure shall be
considered a determination that the construc-
tion may proceed. The construction must
comply with the plans, specifications and any
corrections or revisions thereto or other infor-
mation, if any, previously submitted.

(5) Any person against whom the order is
directed may, within 20 days from the date of
mailing of the order, demand a hearing. The
demand shall be in writing, shall state the
grounds for hearing and shall be mailed to the
director of the department. The hearing shall
be conducted pursuant to the applicable provi-
sions of ORS 183.310 to 183.500.

(6) For the purposes of this section, “con-
struction” includes installation and establish-
ment of new air contamination sources. Addi-
tion to or enlargement or replacement of an
air contamination source, or any major altera-
tion or modification therein that significantly
affects the emission of air contaminants shall
be considered as construction of a new air
contamination source. [Formerly 449.712]

468.330 Duty to comply with laws,
rules and standards. Any person who com-
plies with the provisions of ORS 468.325 and
receives notification that construction may
proceed in accordance therewith is not thereby
relieved from complying with any other appli-
cable law, rule or standard. [Formerly 449 739]

468.335 Furnishing copies of rules
and standards to building permit issuing
agencies. Whenever under the provisions of
ORS 468.320 to 468.340 rules or standards are

adopted by either the commission or a region-
al authority, the commission or regional au-
thority shall furnish to all building permit
issuing agencies within its jurisdiction copies
of such rules and standards. [Formerly 449.722]

468.340 Measurement and testing of
contamination sources. (1) Pursuant to
rules adopted by the commission, the depart-
ment shall establish a program for measure-
ment and testing of contamination sources
and may perform such sampling or testing or
may require any person in control of an air
contamination source to perform the sampling
or testing, subject to the provisions of subsec-
tions (2) to (4) of this section. Whenever sam-
ples for air or air contaminants are taken by
the department of analysis, a duplicate of the
analytical report shall be furnished promptly
to the person owning or operating the air
contamination source.

(2) The department may require any per-
son in control of an air contamination source
to provide necessary holes in stacks or ducts
and proper sampling and testing facilities, as
may be necessary and reasonable for the accu-
rate determination of the nature, extent,
quantity and degree of air contaminants
which are emitted as the result of operation of
the source.

(3) All sampling and testing shall be con-
ducted in accordance with methods used by
the department or equivalent methods of
measurement acceptable to the department.

(4) All sampling and testing performed
under this section shall be conducted in ac-
cordance with applicable safety rules and
procedures established by law. [Formerly
449.702]

468.345 Variances from air contami-
nation rules and standards; delegation to
local governments; notices. (1) The commis-
sion may grant specific variances which may
be limited in time from the particular require-
ments of any rule or standard to such specific
persons or class of persons or such specific air
contamination source, upon such conditions as
it may consider necessary to protect the public
health and welfare. The commission shall
grant such specific variance only if it finds
that strict compliance with the rule or stan-
dard is inappropriate because:

(a) Conditions exist that are beyond the
control of the persons granted such variance;
or
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(b) Special circumstances render strict
compliance unreasonable, burdensome or
impractical due to special physical conditions
or cause; or

(c) Strict compliance would result in sub-
stantial curtailment or closing down of a
business, plant or operation; or

(d) No other alternative facility or method
of handling is yet available.

(2) The commission may delegate the
power to grant variances to legislative bodies
of local units of government or regional air
quality control authorities in any area of the
state on such general conditions as it may find
appropriate. However, if the commission dele-
gates authority to grant variances to a region-
al authority, the commission shall not grant
similar authority to any city or county within
the territory of the regional authority.

(3) A copy of each variance granted, re-
newed or extended by a local governmental
body or regional authority shall be filed with
the commission within 15 days after it is
granted. The commission shall review the
variance and the reasons therefor within 60
days of receipt of the copy and may approve,
deny or modify the variance terms. Failure of
the commission to act on the variance within
the 60-day period shall be considered a deter-
mination that the variance granted by the
local governmental body or regional authority
is approved by the commission.

(4) In determining whether or not a vari-
ance shall be granted, the commission or the
local governmental body or regional authority
shall consider the equities involved and the
advantages and disadvantages to residents
and to the person conducting the activity for
which the variance is sought.

(5) A variance may be revoked or modified
by the grantor thereof after a public hearing
held upon not less than 10 days’ notice. Such
notice shall be served upon all persons who
the grantor knows will be subjected to greater
restrictions if such variance is revoked or
modified, or are likely to be affected or who
have filed with such grantor a written request
for such notification. [Formerly 449.810]

468.350 Air and water pollution con-
trol permit for geothermal well drilling
and operation; enforcement authority of
director. (1) Upon issuance of a permit pur-
suant to ORS 522,115, the director shall ac-
cept applications for such appropriate permits
under air and water pollution control laws as

are necessary for the drilling of a geothermal
well for which the permit has been issued and
shall, within 30 days, act upon such applica-
tion. .

(2) The director shall continue to exercise
enforcement authority over a permit issued
pursuant to this section; and shall have pri-
mary responsibility in carrying out the policy
set forth in ORS 468.280, 468.710 and rules
adopted pursuant to ORS 468.725, for air and
water pollution control at geothermal wells
which have been unlawfully abandoned, un-
lawfully suspended, or completed. [1975 c¢.552
§34]

MOTOR VEHICLE POLLUTION
CONTROL

468.360 Definitions for ORS 468.360 to
468.405. As used in ORS 468.360 to 468.405:

(1) “Certified system” means a motor
vehicle pollution control system for which a
certificate of approval has been issued under
subsection (3) of ORS 468.375.

(2) “Factory-installed system” means a
motor vehicle pollution control system in-
stalled by the manufacturer which meets
criteria for emission of pollutants in effect
under federal laws and regulations applicable
on September 9, 1971, or which meets criteria
adopted pursuant to subsection (1) of ORS
468.375, whichever criteria are stricter.

(3) “Motor vehicle” includes any self-
propelled vehicle used for transporting per-
sons or commodities on public roads and high-
ways, but does not include a motor vehicle of
special interest as that term is defined in
paragraph (c¢) of subsection (6) of ORS
481.205.

(4) “Motor vehicle pollution control sys-
tem” means equipment designed for installa-
tion on a motor vehicle for the purpose of
reducing the pollutants emitted from the
vehicle, or a system or engine adjustment or
modification which causes a reduction of
pollutants emitted from the vehicle. [Formerly
449.949; 1975 ¢.670 §4]

468.365 Legislative findings. For pur-
poses of ORS 468.360 to 468.405, the Legisla-
tive Assembly finds:

(1) That the emission of pollutants from
motor vehicles is a significant cause of air
pollution in many portions of this state.

(2) That the control and elimination of
such pollutants are of prime importance for
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the protection and preservation of the public
health, safety and well-being and for the
prevention of irritation to the senses, interfer-
ence with visibility, and damage to vegetation
and property.

(3) That the state has a responsibility to
establish procedures for compliance with
standards which control or eliminate such
pollutants.

(4) That the Oregon goal for pure air qual-
ity is the achievement of an atmosphere with
no detectable adverse effect from motor vehi-
cle air pollution on health, safety, welfare and
the quality of life and property. [Formerly
449.951]

468.370 Motor vehicle emission and
noise standards; copy to Motor Vehicles
Division. (1) After public hearing and in
accordance with the applicable provisions of
ORS 183.310 to 183.500, the commission may
adopt motor vehicle emission standards. For
the purposes of this section, the commission
may include, as a part of such standards, any
standards for the control of noise emissions
adopted pursuant to ORS 467.030.

(2) The commission shall furnish a copy of
standards adopted pursuant to this section to
the Motor Vehicles Division and shall publish
notice of the standards in a manner reason-
ably calculated to notify affected members of
the public. [Formerly 449.957; 1974 s.s. ¢.73 §11

468.375 Criteria for certification of
motor vehicle pollution control systems
and inspection of motor vehicles. The
commission shall:

(1) Determine and adopt by rule criteria
for certification of motor vehicle pollution
control systems. In determining the criteria
the commission shall consider the following:

(a) The experience of any other state or
the Federal Government;

(b) The cost of the system and of its instal-
lation;

(c) The durability of the system;

(d) The ease of determining whether the
system, when installed on a motor vehicle, is
functioning properly; and

(e) Any other factors which, in the opinion
of the commission, render such a system suit-
able for the control of motor vehicle air pollu-
tion or for the protection of the health, safety
and welfare of the public.

(2) Prescribe by rule the manner in which
a motor vehicle pollution control system shall

be tested for certification. However, no such
rule shall require testing for certification
more often than once during the period for
which registration or renewal of registration
for a motor vehicle is issued.

(3) Issue certificates of approval for
classes of motor vehicle pollution control
systems which, after being tested by the com-
mission or by a method acceptable to the com-
mission, the commission finds meet the criter-
ia adopted under subsection (1) of this section.

(4) Designate by rule classifications of
motor vehicles for which certified systems are
available.

(5) Revoke, suspend or restrict a certifi-
cate of approval previously issued upon a
determination that the system no longer
meets the criteria adopted under subsection
(1) of this section pursuant to procedures for a
contested case under ORS 183.310 to 183.500.

(6) Designate suitable methods and stan-
dards for testing systems and inspecting mo-
tor vehicles to:determine and insure compli-
ance with the standards and criteria estab-
lished by the commission.

(7) Except as provided in ORS 468.377,
contract for the use of or the performance of
tests or other services within or without the
state. [Formerly 449 953; 1974 s.5. ¢.73 §2; 1975 ¢.535
§2; 1977 ¢.298 §31

468.377 Cost effective inspection
program; contracts with private firms for
inspections. The commission shall determine
the most cost effective method of conducting a
motor vehicle pollution control system inspec-
tion program as required by ORS 468.375.
Upon finding that savings to the public and
increased efficiency would result and the
quality of the program would be adequately
maintained, the commission may contract
with a private individual, partnership or
corporation authorized to do business in the
State of Oregon, for the performance of tests
or other services associated with conducting a
motor vehicle pollution control system inspec-
tion program. [1977 c.298 §2]

468.380 Notice to state agencies con-
cerning certifications. The department shall
notify the Motor Vehicles Division and the
Oregon State Police whenever certificates of
approval for motor vehicle pollution control
systems are approved, revoked, suspended or
restricted by the commission. {Formerly 449 963]
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468.385 Prohibited acts relating to
uncertified systems. (1) It is unlawful to sell,
display, advertise or represent as a certified
system any motor vehicle pollution control
system which is not certified under ORS
468.375.

(2) 1t is unlawful to install or sell for ins-
tallation upon a motor vehicle any motor
vehicle pollution control system for which a
certificate of approval has not been issued
under ORS 468.375. [Formerly 483.815]

468.390 Licensing of personnel and
equipment; certification of motor vehicles.
(1) The commission by rule may:

(a) Establish criteria and examinations for
the qualification of persons eligible to inspect
motor vehicles and motor vehicle pollution
control systems and execute the certificates
required by subsection (2) of ORS 481.190,
and for the procedures to be followed in such
inspections.

(b) Establish criteria and examinations for
the qualification of equipment, apparatus and
methods used by persons to inspect motor
vehicles and motor vehicle pollution control
systems.

(c) Establish criteria and examinations for
the testing of motor vehicles.

(2) Subject to rules of the commission, the
department shall:

(a) Issue licenses to any person, type of
equipment, apparatus or method qualified
pursuant to subsection (1) of this section.

(b) Revoke, suspend or modify licenses
issued pursuant to paragraph (a) of this sub-
section in accordance with the provisions of

ORS 183.310 to 183.500 relating to contested
cases.

(¢c) Issue certificates of compliance for
motor vehicles which, after being tested in
accordance with the rules of the commission,
meet the criteria established under subsection
(1) of this section and the standards adopted
pursuant to ORS 468.360 to 468.395 and
468.405. [1973 ¢ 835 §72; 1974 s.s ¢ 73 §4]

468.395 Determination of compliance
of motor vehicles. (1) The commission shall
establish and maintain procedures and pro-
grams for determining whether motor vehicles
for which a certificate of compliance is re-
quired under ORS 481.190 meet the minimum
requirements necessary to secure a certificate.

(2) Such procedures and programs include,
but are not limited to, the installation of a

certified system and the adjustment, tune-up,
or other mechanical work performed on the
motor vehicle in accordance with the require-
ments of the commission. [Formerly 449.955]

468.400 Bond; remedy against person
licensed under ORS 468.390; cancellation
of license. (1) Any person licensed to issue
certificates of compliance pursuant to ORS
468.390 shall file with the department a sure-
ty bond. The bond shall be executed to the
State of Oregon in the sum of $1,000. It shall
be approved as to form by the Attorney Gener-
al, and shall be conditioned that inspections
and certifications will be made only by per-
sons who meet the qualifications fixed by the
commission and will be made without fraud or
fraudulent representations and without vio-
lating any of the provisions of ORS 468.360 to
468.405, 481.190 and 483.800 to 483.820.

(2) In addition to any other remedy that
he may have, if any person suffers any loss or
damage by reason of the fraud, fraudulent
representations or violation of any of the
provisions of ORS 468.360 to 468.405, 481.190
and 483.800 to 483.820 by a person licensed
pursuant to ORS 468.390, the injured person
has the right of action against the business
employing such licensed person and a right of
action in his own name against the surety
upon the bond.

(3) The license issued pursuant to ORS
468.390 of any person whose bond is canceled
by legal notice shall be canceled immediately
by the department. If the license is not re-
newed or is voluntarily or involuntarily can-
celed, the sureties of the bond shall be re-
lieved from liability accruing subsequent to
such cancellation by the department. [Formerly
449 959]

468.405 Fees; collection; use. (1) The
department shall:

(a) Establish and collect fees for applica-
tion, examination and licensing of persons,
equipment, apparatus or methods in accord-
ance with ORS 468.390.

(A) The fee for licensing shall not exceed
$5.

(B) The fee for renewal of licenses shall
not exceed $1.

(b) Establish fees for the issuance of cer-
tificates of compliance. The department may
classify motor vehicles and establish a differ-
ent fee for each such class. The fee for the
issuance of certificates shall not exceed $5.
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(2) The department shall collect the fees
established pursuant to paragraph (b) of sub-
section (1) of this section at the time of the
issuance of certificates of compliance as re-
quired by paragraph (c) of subsection (2) of
ORS 468.390.

(3) On or before the 15th day of each
month, the commission shall pay into the
State Treasury all moneys received as fees
pursuant to subsections (1) and (2) of this
section during the preceding calendar month.
The State Treasurer shall credit such money
to the Department of Environmental Quality
Motor Vehicle Pollution Account, which is
hereby created. The moneys in the Depart-
ment of Environmental Quality Motor Vehicle
Pollution Account are continuously appropri-
ated to the department to be used by the de-
partment solely or in conjunction with other
state agencies and local units of government
for:

(a) Any expenses incurred by the depart-
ment and, if approved by the Governor, any
expenses incurred by the Motor Vehicles Divi-
sion of the Department of Transportation in
the certification, examination, inspection or
licensing of persons, equipment, apparatus or
methods in accordance with the provisions of
ORS 468.390 and 481.190.

(b) Such other expenses as are necessary
to study traffic patterns and to inspect, regu-
late and control the emission of pollutants
from motor vehicles in this state.

(4) The department may enter into an
agreement with the Motor Vehicles Division
of the Department of Transportation to collect
the licensing and renewal fees described in
paragraph (a) of subsection (1) of this section
subject to the fees being paid and credited as
provided in subsection (3) of this section.
[Formerly 449.965; 1974 ss. ¢ 73 §5, 1975 ¢.535 §3; 1977
¢ 704 §10]

468.410 Authority to limit motor vehi-
cle operation and traffic. The commission
and regional air pollution control authorities
organized pursuant to ORS 448.305, 454.010
to 454.040, 454.205 to 454.255, 454.405,
454.425, 454.505 to 454.535, 454.605 to
454.745 and this chapter by rule may regu-
late, limit, control or prohibit motor vehicle
operation and traffic as necessary for the
control of air pollution which presents an
imminent and substantial endangerment to
the health of persons. [Formerly 449.747]

468.415 Administration and enforce-
ment of rules adopted under ORS 468.410.
Cities, counties, municipal corporations and
other agencies, including the Department of
State Police and the Highway Division, shall
cooperate with the commission and regional
air pollution control authorities in the admin-
istration and enforcement of the terms of any
rule adopted pursuant to ORS 468.410.
[Formerly 449.751]

468.420 Police enforcement. The
Oregon State Police, the county sheriff and
municipal police are authorized to use such
reasonable force as is required in the enforce-
ment of any rule adopted pursuant to ORS
468.410 and may take such reasonable steps
as are required to assure compliance there-
with, including but not limited to:

(1) Locating appropriate signs and signals
for detouring, prohibiting and stopping motor
vehicle traffic; and

(2) Issuing warnings or citations. [Formerly
449 753]

FIELD BURNING
REGULATION

468.450 Regulation of field burning
on marginal days. (1) As used in this section:

(a) “Marginal conditions” means atmos-
pheric conditions such that smoke and partic-
ulate matter escape into the upper atmosphere
with some difficulty but not such that limited
additional smoke and particulate matter
would constitute a danger to the public health
and safety.

(b) “Marginal day” means a day on which
marginal conditions exist.

(2) In exercising its functions under ORS
476.380 and 478.960, the commission shall
classify different types or combinations of
atmospheric conditions as marginal conditions
and shall specify the extent and types of burn-
ing that may be allowed under different com-
binations of atmospheric conditions. A sched-
ule describing the types and extent of burning
to be permitted on each type of marginal day
shall be prepared and circulated to all public
agencies responsible for providing information
and issuing permits under ORS 476.380 and
478.960. The schedule shall give first priority
to the burning of perennial grass seed crops
used for grass seed production, second priority
to annual grass seed crops used for grass seed
production, third priority to grain crop burn-
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ing, and fourth priority to all other burning
and shall prescribe duration of periods of time
during the day when burning is authorized.

(3) In preparing the schedule required
under subsection (2) of this section, the com-
mission shall weigh the economic consequenc-
es of scheduled burnings and the feasibility of
alternative actions, and shall consider weath-
er conditions and other factors necessary to
protect the public health and welfare.

(4) None of the functions of the commis-
sion under this section or under ORS 476.380
or 478.960, as it relates to agricultural burn-
ing, shall be performed by any regional air
quality control authority established under
ORS 468.505. [Formerly 449.840]

468.453 Definitions for ORS 468.455 to
468.490. As used in ORS 468.455 to 468.490:

(1) “Smoke management” means the daily
control of the conducting of open field burning
to such times and places and in such amounts
so as to provide for the escape of smoke and
particulate matter therefrom into the atmo-
sphere with minimal intrusion into cities and
minimal impact on public health and in such a
manner that under existing meteorological
conditions a maximum number of acres regis-
tered can be burned in a minimum number of
days without substantial impairment of air
quality.

(2) “Smoke management program” means
a plan or system for smoke management. A
smoke management program shall include,
but not be limited to, provisions for:

(a) Annual inventorying and registering,
prior to the burning season, of agricultural
fields for open field burning;

(b) Preparation and issuance of field burn-
ing permits by affected governmental agen-
cies;

(c) Gathering and disseminating regional
and sectional meteorological conditions on a
daily or hourly basis;

(d) Scheduling times, places and amounts
of agricultural fields that may be open burned
daily or hourly, based on meteorological condi-
tions during the burning season;

(e) Conducting surveillance and gathering
and disseminating information on a daily or
more frequent basis;

(f) Effective communications between
affected personnel during the burning season;
and

(g) Employment of personnel to conduct
the program. [1977 ¢.650 §3; 1979 c.181 §1]

468.455 Policy. In the interest of public
health and welfare it is declared to be the
public policy of the state to control, reduce and
prevent air pollution caused by the practice of
open field burning. Recognizing that open
field burning is a nontraditional area source
of air pollution that is not confined to a single
point of emission and recognizing that limita-
tion or bar of the practice at this time, without
having found reasonable and economically
feasible alternatives to the practice could
seriously impair the public welfare, the Legis-
lative Assembly declares it to be the public
policy of the state to reduce air pollution from
open field burning by smoke management and
to continue to seek and encourage by research
and development reasonable and economically
feasible alternatives to the practice of annual
open field burning, all consistent with ORS
468.280. [Formerly 449.930; 1975 c.559 §4; 1977 ¢.650
§4; 1979 c 181 §2]

468.458 Permits for field burning;
delegation of duty to deliver permits. (1)
On and after January 1, 1975, permits for
open burning of perennial grass seed crops,
annual grass seed crops and cereal grain crops
are required in the counties listed in subsec-
tion (2) of ORS 468.460 and shall be issued by
the Department of Environmental Quality in
accordance with air pollution control practices
and subject to the fee prescribed in ORS
468.480. The permit described in this section
shall be issued in conjunction with permits
required under ORS 476.380 or 478.960.

(2) The Environmental Quality Commis-
sion may by rule delegate to any county court
or board of county commissioners or fire chief
of a rural fire protection district the duty to
deliver permits to burn acreage provided such
acreage has been registered pursuant to para-
graph (a) of subsection (1) of ORS 468.480 and
fees have been paid pursuant to paragraph (b)
of subsection (1) of ORS 468.480. [1975 c.559 §2]

468.460 Commission rules to regulate
burning pursuant to ORS 468.475. In order
to regulate open field burning pursuant to
ORS 468.475:

(1) In such areas of the state and for such
periods of time as it considers necessary to
carry out the policy of ORS 468.280, the com-
mission by rule may prohibit, restrict or limit
classes, types and extent and amount of burn-
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ing for perennial grass seed crops, annual
grass seed crops and grain crops.

(2) In addition to but not in lieu of the
provisions of ORS 468.475 and of any other
rule adopted under subsection (1) of this sec-
tion, the commission shall adopt rules for
Multnomah, Washington, Clackamas, Marion,
Polk, Yamhill, Linn, Benton and Lane Coun-
ties, which provide for a more rapid phased
reduction by certain permit areas, depending
on particular local air quality conditions and
soil characteristics, the extent, type or amount
of open field burning of perennial grass seed
crops, annual grass seed crops and grain crops
and the availability of alternative methods of
field sanitation and straw utilization and
disposal.

(3) Before promulgating rules pursuant to
subsections (1) and (2) of this section, the
commission shall consult with Oregon State
University and may consult with the Soil
Conservation Service, the Agricultural Stabi-
lization Commission, the State Soil and Water
Conservation Commission and other interest-
ed agencies. The department shall advise the
commission in the promulgation of such rules.
The commission must review and show on the
record the recommendations of the depart-
ment in promulgating such rules.

(4) No regional air quality control authori-
ty shall have authority to regulate burning of
perennial grass seed crops, annual grass seed
crops and grain crops.

(5) Any amendments to the State Imple-
mentation Plan prepared by the state pur-
suant to the Federal Clean Air Act, as enacted
by Congress, December 31, 1970, and as
amended by Congress August 7, 1977, and
Acts amendatory thereto shall be only of such
sufficiency as to gain approval of the amend-
ment by the United States Environmental
Protection Agency and shall not include rules
promulgated by the commission pursuant to
subsection (1) of this section not necessary for
attainment of national ambient air quality
standards. [Formerly 449.933; 1975 ¢.559 §5; 1977
¢.650 §5; 1979 ¢.181 §3]

468.465 Where burning of cereal
grain permitted; department inspection;
civil penalty; exception. (1) Permits under
ORS 468.458 for open field burning of cereal
grain crops shall be issued in the counties
listed in subsection (2) of ORS 468.460 only if
the person seeking the permit submits to the
issuing authority a signed statement under
oath or affirmation that the acreage to be

burned will be planted to seed crops other
than cereal grains which require flame sanita-
tion for proper cultivation.

(2) The department shall inspect cereal
grain crop acreage burned pursuant to subsec-
tion (1) of this section after planting in the
following spring to determine compliance with
subsection (1) of this section.

(8) Any person planting contrary to the
restrictions of subsection (1) of this section
shall be assessed by the department a civil
penalty of $25 for each acre planted contrary
to the restrictions. Any fines collected by the
department pursuant to this subsection shall
be used by the department for a smoke man-
agement program in cooperation with the
Oregon Seed Council and for administration
of this section.

(4) Any person planting seed crops after
burning cereal grain crops pursuant to subsec-
tion (1) of this section may apply to the de-
partment for permission to plant contrary to
the restrictions of subsection (1) of this section
if the seed crops fails to grow. The department
may allow planting contrary to the restric-
tions of subsection (1) of this section if the
crop failure occurred by reasons other than
the negligence or intentional act of the person
planting the crop or one under his control.
[Formerly 449.935; 1975 ¢.559 §6]

468.470 Duties and powers of depart-
ment. (1) The department shall:

(a) With the advice and assistance of the
advisory committee established under ORS
468.495, adopt and implement programs for
study, research and development of smoke
management and of reasonable and economi-
cally feasible alternatives to the practice of
open field burning, such programs to include,
but not be limited to:

(A) Utilization and marketing of crop
residue;

(B) Research on development of alternate
crops;

(C) Research on improvement of air quali-
ty and smoke management;

(D) A study of methods of field sanitation
and the economic, agronomic and environmen-
tal effects of mobile burners and other alter-
natives;

(E) Research on development of alternate
weed, pest and disease controls; and

(F) Research on the health effects of open
field burning;
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(b) Provide assistance to persons wishing
to obtain the use of feasible methods of field
sanitation and straw utilization and disposal
and, in so doing, assist in purchasing, pur-
chase and lease to users, and promote exten-
sive use of such methods;

(c) Receive and disburse funds, including
but not limited to voluntary contributions
from within and outside this state, grants and
gifts;

(d) Monitor and study the impact of open
field burning on air quality in the Willamette
Valley;

(e) Report annually to the Legislative
Committee on Trade and Economic Develop-
ment on the progress being made in discover-
ing and utilizing alternatives to open field
burning and on the effectiveness of the smoke
management program; and

(f) Conduct a smoke management pro-
gram.

(2) The department may:

(a) Enter into contracts with public and
private agencies to carry out the purposes set
forth in paragraph (a) of subsection (1) of this
section;

(b) Obtain patents in the name of the
State of Oregon and assign such rights therein
as the department considers appropriate;

(c) Employ such personnel as is required
to carry out the duties assigned to it; and

(d) Sell and dispose of all surplus property
of the department, including but not limited
to straw-based products produced or manufac-
tured by the department. [Formerly 449.937; 1974
8.8. ¢.40 §1; 1975 ¢.559 §7; 1977 ¢.650 §6; 1979 c.181 §41]

468.472 Emission standards. The com-
mission shall establish emission standards for
certified alternative methods to open field
burning. [1975 c.559 §9]

468.474 Power of department. The
department, in coordinating efforts under
ORS 468.140, 468.150, 468.290 and 468.455 to
468.480, shall:

(1) Enforce all field burning rules adopted
by the commission and all related statutes;

(2) Monitor and prevent unlawful field
burning; and

(3) Aid fire districts in carrying out their
responsibilities for administering field sanita-
tion programs. [1975 ¢.559 §10]

468.475 When open burning permit-
ted; maximum acreage; emergency burn-
ing; when commission required to act on
permit application. (1) Except as provided
under ORS 468.490, no person shall open burn
or cause to be open burned in the counties
specified in subsection (2) of ORS 468.460,
perennial or annual grass seed crops used for
grass seed production or cereal grain crops,
unless the acreage has been registered pur-
suant to ORS 468.480 and the permits re-
quired by ORS 468.450, 468.458, 476.380 and
478.960 have been obtained.

(2) The maximum total registered acreage
allowed to be open burned pursuant to subsec-
tion (1) of this section shall be 250,000 acres.

(3) In the event of the registration of more
than the maximum allowable acres for open
burning in the counties specified in subsection
(2) of ORS 468.460, the commission, after
consultation with the department, by rule or
order may allocate permits for acreage based
on particular local air quality condition, soil
characteristics, the type or amount of field
burning or crops, the availability of alterna-
tive methods of field sanitation, the date of
registration, proportional share, or any rea-
sonable classification. Priority shall be given
to use of available alternatives to open field
burning in Lane County and priority areas in
other counties listed in subsection (2) of ORS
468.460.

(4) It is the intention of the Legislative
Assembly that permits shall be issued and
burning shall be allowed for the maximum
acreage specified in subsection (2) of this
section unless:

(a) The daily determination of suitability
of meteorological or other burning conditions
requires that a maximum number of acres not
be burned on a given day; or

(b) The commission finds after hearing
that other reasonable and economically feasi-
ble alternatives to the practice of annual open
field burning have been developed.

(5) The commission, upon finding of ex-
treme hardship, disease outbreak, insect infes-
tation or irreparable damage to the land, may
by order permit emergency open burning
consistent with smoke management of more
acreage than allowed by subsection (2) of this
section. Upon a finding of extreme danger to
public health or safety, the commission may
order temporary emergency cessation of all
open field burning in any area of the counties
listed in subsection (2) of ORS 468.460.
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(6) The commission shall act on any appli-
cation for a permit under ORS 468.458 within
60 days of registration and receipt of the fee
provided in ORS 468.480. The commission
shall act on any application for a finding of
extreme hardship within 10 days upon receipt
of the application. The commission may order
emergency cessation of open field burning at
any time. Such other decisions as may be
required under this section must be made by
the commission on or before June 1 of each
year. [Formerly 449 939; 1975 ¢.559 §11; 1977 ¢.650 §8;
1979 c.181 §5]

468.480 Registration of number of
acres to be burned; fees; disposition of
fees. (1) (a) On or before April 1 of each year,
the grower of a grass seed crop shall register
with the county court or board of county com-
missioners or the fire chief of a rural fire
protection district, or his designated represen-
tative, the number of acres to be burned in the
remainder of the year. At the time of registra-
tion the Department of Environmental Quali-
ty shall collect a nonrefundable fee of $1 per
acre registered. The department may contract
with counties and rural fire protection dis-
tricts for the collection of the fees which shall
be forwarded to the department. Any person
registering after the dates specified in this
subsection shall pay an additional fee of $1
per acre registered if the late registration is
due to the fault of the late registrant or one
under his control. Late registrations must be
approved by the department. Copies of the
registration form shall be forwarded to the
department. The required registration must
be made and the fee paid before a permit shall
be issued under ORS 468.458.

(b) Except as provided in paragraph (c) of
this subsection, after July 2, 1975, the depart-
ment shall collect a fee of $2.50 per acre of
crop burned prior to the issuance of any per-
mit for open burning of perennial or annual
grass seed crops or cereal grain crops under
ORS 468.140, 468.150, 468.290 and 468.455 to
468.480. The department may contract with
counties and rural fire protection districts for
the collection of the fees which shall be for-
warded to the department.

(¢) The fee required by paragraph (b) of
this subsection shall be refunded for any
acreage where efficient burning of stubble is
accomplished with equipment using an auxil-
iary fuel or mobile field sanitizer which has
been approved by the department for field
sanitizing purposes or with any other certified

alternative method to open field burning. The
fee required by paragraph (b) of this subsec-
tion shall be refunded for any acreage not
harvested prior to burning and for any acre-
age not burned.

(2) With regard to the disbursement of
funds collected pursuant to subsection (1) of
this section, the department shall:

(a) Pay an amount to the county or board
of county commissioners or the fire chief of
the rural fire protection district, for each fire
protection district 50 cents per acre registered
for each of the first 5,000 acres registered in
the district, 35 cents per acre registered for
each of the second 5,000 acres registered in
the district and 20 cents per acre registered
for all acreage registered in the district in
excess of 10,000 acres, to cover the cost of and
to be used solely for the purpose of adminis-
tering the program of registration of acreage
to be burned, issuance of permits, keeping of
records and other matters directly related to
agricultural field burning.

(b) Designate and retain an amount not to
exceed $500,000 for the biennium beginning
July 1, 1979, to be used for the smoke man-
agement program defined in ORS 468.453.
The department by contract with the Oregon
Seed Council or otherwise shall organize rural
fire protection districts and growers, coordi-
nate and provide communications, hire ground
support personnel, provide aircraft surveil-
lance and provide such added support services
as are necessary.

(¢) Deposit the balance of acreage fees in
the State Treasury to be credited to the ac-
count of the department. Such fees shall be
segregated from other funds and used for the
carrying out of the provisions of ORS 468.470,
but if the amount designated in paragraph (b)
of this subsection is not sufficient to support
the carrying out of the smoke management
program, the fees shall be used for the smoke
management program. [Formerly 449.941; 1975
¢.559 §12; 1977 ¢.650 §10; 1979 ¢.181 §6]

468.485 [Formerly 449.943; 1974 s.s. ¢.36 §15; 1975
¢.559 §13; repealed by 1977 ¢.650 §11]

468.490 Experimental open field
burning allowed; rules. (1) Notwithstanding
the provisions of ORS 468.475, for the purpose
of improving by demonstration or investiga-
tion the environmental or agronomic effects of
open field burning, the commission shall by
rule, allow experimental open field burning
under the direction of the department for
perennial grass seed crops, annual grass seed
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crops and grain crops in such areas and for
such periods of time as it considers necessary.
Experimental open field burning includes but
is not limited to:

(a) Development, demonstration or train-
ing personnel in the use of special or unusual
field ignition techniques or methodologies.

(b) Setting aside times, days or areas for
special studies.

(c) Operation of experimental mobile field
sanitizers.

(2) The commission may allow open burn-
ing under this section of acreage for which
permits have not been issued pursuant to ORS
468.475 when it finds that the experimental
burning:

(a) Can, in theory, reduce the adverse
effects on air quality or public health from
open field burning; and

(b) Is necessary in order to obtain informa-
tion on air quality, public health or the agro-
nomic effects of an experimental form of open
field burning.

(3) The department may, by rule, establish
fees, registration requirements and other
requirements or limitations necessary to carry
out the provisions of this section. [1977 ¢ 650 §9]

468.495 Advisory committee; mem-
bers; expenses; vacancies. (1) To aid and
assist the department in conducting the pro-
grams under paragraph (a) of subsection (1) of
ORS 468.470, there is created an advisory
committee which shall consist of:

(a) One member representing the Depart-
ment of Environmental Quality appointed by
the Director of the Department of Environ-
mental Quality;

(b) One member representing Oregon
State University appointed by the Dean of the
School of Agriculture at Oregon State Univer-
sity;

(c) One member representing agriculture
appointed by the Director of Agriculture;

(d) One member representing the public
appointed by the Governor; and

(e) One member representing the Econom-
ic Development Department appointed by the
Director of the Economic Development De-
partment.

(2) Each member shall be appointed for a
term of two years.

(3) Members of the advisory committee
are not entitled to compensation, but at the

discretion of the Governor may be reimbursed
for actual and necessary travel and other
expenses incurred by them in the performance
of their official duties, subject to laws regulat-
ing travel and other expenses of state officers
and employes.

(4) A vacancy for any cause occurring
before the expiration of a term shall be fllled
for the unexpired term by a person appointed
by the person who appointed the vacating
member. [1977 c.650 §7]

REGIONAL AIR QUALITY
CONTROL AUTHORITIES

468.500 Definitions for ORS 468.500 to
468.580. As used in ORS 468.280 and 468.500
to 468.580, unless the context requires other-
wise:

(1) “Board of directors” means the board of
directors of a regional air quality control
authority.

(2) “Governing body” means the county
court or city legislative body.

(3) “Participating city” or “participating
county” means a city or county or part of a
county, or combination thereof, meeting the
population requirements of ORS 468.505 or
having had such requirements waived under
ORS 468.510 that has joined with other eligi-
ble cities or counties or parts of counties to
form a regional air quality control authority.

(4) “Regional authority” means a regional
air quality control authority established under
the provisions of ORS 468.505. [Formerly
449 850]

468.505 Formation of regional air
quality control authorities. (1) Notwith-
standing the provisions of any law or charter
to the contrary, a regional air quality control
authority may be formed of contiguous territo-
ry having a population of at least 130,000 and
consisting of two or more counties or parts of
counties, two or more cities, or any combina-
tion thereof, or any county and a city or cities
within the county.

(2) A regional authority shall be formed in
the following manner:

(a) The cities and counties proposing to
form a regional authority shall adopt ordi-
nances or resolutions specifying the name of
the proposed regional authority and setting
forth the participating cities and counties, the
principal places of business and the bounda-
ries of the proposed regional authority; and

765



468.510

PUBLIC HEALTH AND SAFETY

(b) A certified copy of the ordinances or
resolutions adopted by each city or county
shall be filed with the Secretary of State and
with the director; and

(c) The commission shall order the region-
al authority formed if it finds that the partici-
pating governments plan adequate financing
and the boundaries of the proposed region
encompass territory reasonably included with-
in a regional authority for purposes of air
quality control.

(3) From and after the date of issuance of
the order of the commission, the regional
authority shall exercise its functions. [Formerly
449.855]

468.510 Waiver of population require-
ments. The commission may waive the popu-
lation requirement of ORS 468.505 whenever
it is satisfied that adequate financing is
planned by the participating governments and
that the boundaries of the proposed region
encompass territory reasonably included with-
in a regional authority for purposes of air
quality control. [Formerly 449.857]

468.515 Nature of authority. A region-
al air quality control authority is a body cor-
porate, having perpetual succession and may:

(1) Sue and be sued.
(2) Adopt a seal.

(3) Acquire and hold real and other prop-
erty necessary or incident to the exercise of its
functions and sell or otherwise dispose of such
property. [Formerly 449 870]

468.520 Board of directors; term. (1)
The board of directors of a regional air quality
control authority shall consist of not fewer
than five nor more than nine members, desig-
nated as follows:

(a) One member of the governing body of
each participating county, to be designated by
the governing body of the county.

(b) One member of the governing body of
each participating city and of each nonpartici-
pating city of 25,000 or more population locat-
ed within a participating county.

(¢c) Where regional air pollution authori-
ties cover only one county, one additional
member for each 35,000 population over
25,000 in a participating city, not to exceed
three members from the city, to be designated
by the governing body of the city.

(d) One member of the governing body of a
participating city of less than 25,000 popula-

tion, to be designated jointly by the governing
bodies of participating cities, each with less
than 25,000 population, located in a partici-
pating county, but the combined population of
such cities must be at least 5,500.

(e) One or more additional members, if the
board would otherwise consist of an even
number of members, or less than the mini-
mum number required by subsection (1) of
this section, to be selected by members desig-
nated under paragraphs (a) to (d) of this sub-
section, such member or members also to be a
member of the governing body of a participat-
ing city or county.

(2) A member designated under para-
graphs (a) to (d) of subsection (1) of this sec-
tion shall hold office at the pleasure of the
governing body by which he was designated.
The member or members designated under
paragraph (e) of subsection (1) of this section,
if any, shall serve for a term of two years. The
term of any member shall terminate at any
time when he is no longer a member of the
governing body of the city or county by which
he was designated or, if appointed under para-
graph (c) or (d) of subsection (1) of this section,
when he is no longer a member of the govern-
ing body of a participating city or if designat-
ed under paragraph (e) of subsection (1) of this
section, when he is no longer a member of the
governing body of a participating city or coun-
ty. [Formerly 449.865]

468.525 Board where population
requirement waived. ORS 468.520 applies to
the designation of the members of the board of
directors of a regional air quality control
authority formed under a waiver authorized
by ORS 468.510. However, there shall be no
maximum number of members and, in lieu of
the members designated as provided in para-
graphs (b) to (d) of subsection (1) of ORS
468.520, members representing cities within
the region shall be designated as follows:

(1) One member of the governing body of
each participating city and of each nonpartici-
pating city, having a population of 2,000 or
more and located within a participating coun-
ty, not to exceed five members. If the number
of such cities exceeds five, the governing
bodies of the cities described by this subsec-
tion shall jointly select five members from the
governing bodies of such cities.

(2) One member of the governing body of a
participating city of less than 2,000 popula-
tion, to be designated jointly by the governing
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bodies of participating cities, each having a
population of less than 2,000. [Formerly 449.867]

468.530 Advisory committee; duties;
members; term; chairman; meetings. (1)
The board of directors of the regional authori-
ty shall appoint an advisory committee which
shall advise the board in matters pertaining to
the region and particularly on methods and
procedures for the protection of public health
and welfare and of property from the adverse
effects of air pollution.

(2) The advisory committee shall consist of
at least seven members appointed for a term
of one year with at least one representative
from each of the following interests within the
region:

(a) Public health agencies;

(b) Agriculture;

(¢) Industry;

(d) Community planning; and

(e) The general public.

(3) The advisory committee shall select a
chairman and a vice chairman and such other
officers as it considers necessary. Members
shall serve without compensation, but may be
allowed actual and necessary expenses in-
curred in the discharge of their duties. The
committee shall meet as frequently as it or
the board of directors considers necessary.
[Formerly 449.885]

468.535 Function of authority. (1)
When authorized to do so by the commission, a
regional authority formed under ORS 468.505
shall exercise the functions relating to air
pollution control vested in the commission and
the department by ORS 468.020, 468.035,
468.065, 468.070, 468.090, 468.120, 468.295,
468.310, 468.320, 468.325, 468.335 and
468.340 in so far as such functions are appli-
cable to the conditions and situations of the
territory within the regional authority. The
regional authority shall carry out these func-
tions in the manner provided for the commis-
sion and the department to carry out the same
functions. Such functions may be exercised
over both incorporated and unincorporated
areas within the territory of the regional
authority, regardless of whether the govern-
ing body of a city within the territory of the
region is participating in the regional authori-
ty.

(2) No regional authority is authorized to
establish or alter areas or to adopt any rule or
standard that is less strict than any rule or

standard of the commission. The regional
authority must submit to the commission for
its approval all air quality standards adopted
by the regional authority prior to enforcing
any such standards. When rules or standards
are adopted by a regional authority, the public
hearing required by ORS 468.020 must be
held by the board of directors of the regional
authority.

(3) Subject to ORS 468.540, 468.545 and
468.565, when a regional authority is exercis-
ing functions under subsection (1) of this
section, the commission and the department
shall not exercise the same functions in the
same territory. The regional authority’s juris-
diction shall be exclusive. The regional au-
thority shall enforce rules and standards of
the commission as required to do so by the
commission.

(4) The commission and the regional au-
thorities may regulate, limit, control or prohi-
bit by rule all air contamination sources not
otherwise exempt within their respective
jurisdictions. However, field burning and
forest land burning shall be regulated by the
commission and fire permit agencies as pro-
vided in ORS 468.450, 468.460 to 468.480,
476.380, 477.505 to 477.550 and 478.960. [1973
¢.835 §99)

468.540 Assumption, retention and
transfer of control over classes of air con-
tamination sources. (1) The commission may
assume and retain control over any class of air
contamination source if it finds that such
control is beyond the reasonable capabilities
of the regional authorities because of the
complexity or magnitude of the source.

(2) If the commission does assume or re-
tain control over any class of air contami-
nation source under subsection (1) of this
section, a regional authority may petition for
the restoration or transfer of such control. If
the commission finds that the reason for its
assumption or retention is no longer valid, it
may restore or transfer control over the class
of air contaminants to the regional authority.
[Formerly 449.910]

468.545 Contract for commission to
retain authority under ORS 468.535. A
regional authority may contract with the
commission for the commission to retain all or
part of the authority that would otherwise be
granted to the regional authority under ORS
468.535, subject to terms of the contract.
[Formerly 449.863]
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468.550 Conduct of public hearings;
entry of orders. (1) All public hearings other
than those held prior to adoption of rules or
standards shall be held by the board of direc-
tors or before any member or members of the
board of directors or a hearing officer, as the
board of directors may designate. Such hear-
ings shall be conducted in the manner pre-
scribed in ORS 183.310 to 183.500.

(2) If a majority of the board of directors
has conducted the hearing, it shall enter its
order within 60 days after the conclusion of
the hearing. If the hearing is conducted by a
hearing officer, or by a member or members
constituting less than a majority of the board,
the final decision shall be made and entered
by the board within 60 days after conclusion
of the hearing if no exceptions are filed, or
within 60 days after final arguments on writ-
ten exceptions to a proposed decision are
heard. [Formerly 449.890]

468.555 Permit programs may be
authorized. (1) The commission by rule may
authorize regional authorities to issue permits
for air contamination sources within their
areas of jurisdiction.

(2) Permit programs established by re-
gional authorities pursuant to subsection (1)
of this section shall conform to the require-
ments of ORS 468.065 and shall be subject to
review and approval by the commission.
[Formerly 449.883]

468.560 Expansion or dissolution of
authority. (1) The territory of a regional
authority may be expanded in the manner
provided for forming regions by inclusion of
an additional contiguous county or city if:

(a) All of the governing bodies of the par-
ticipating counties and cities adopt ordinances
or resolutions authorizing the inclusion of the
additional territory; and

(b) The governing body of the proposed
county or city adopts such ordinance or resolu-
tion as would be required to form a regional
authority; and

(c) The commission approves the expan-
sion.

(2) Any regional authority may be dis-
solved by written consent of the governing
bodies of all participating counties and cities.
Upon dissolution, any assets remaining after
payment of all debts shall be divided among
the participating counties and cities in direct
proportion to the total amount contributed by
each. However, all rules, standards and orders

of the regional authority shall continue in
effect until superseded by action of the com-
mission. [Formerly 449.900]

468.565 Compliance with state stan-
dards required; hearing; notice. (1) The
commission may require that necessary cor-
rective measures be undertaken within a
reasonable time if, after hearing, it finds that:

(a) A regional authority has failed to
establish an adequate air quality control
program within a reasonable time after its
formation; or

(b) An air quality control program in force
in the territory of a regional authority is
being administered in a manner inconsistent
with the requirements of ORS 448.305,
454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454.505 to 454.535, 454.605
to 454.745 and this chapter.

(2) Notice of the hearing required under
subsection (1) of this section shall be sent to
the regional authority not less than 30 days
prior to the hearing.

(3) If the regional authority fails to take
the necessary corrective measures within the
time required, the commission shall under-
take a program of administration and enforce-
ment of the air quality control program in the
territory of the regional authority. The pro-
gram instituted by the commission shall su-
persede all rules, standards and orders of the
regional authority.

(4) If, in the judgment of the commission,
a regional authority is able to requalify to
exercise the functions authorized in ORS
468.535, the commission shall restore those
functions to the regional authority and shall
not exercise the same functions in the territo-
ry of the regional authority. [(Formerly 449.905]

468.570 Payment of costs of services
to authority by state. Any consultation and
services provided to regional authorities or
local air quality control programs by the com-
mission may be paid for either from funds
appropriated to the commission or under
agreements between the parties on a reim-
bursable basis. [Formerly 449.915]

468.575 State aid. (1) Subject to the
availability of funds therefor:

(a) Any air quality control program con-
forming to the rules of the commission and
operated by not more than one unit of local
government shall be eligible for state aid in
an amount not to exceed 30 percent of the
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locally funded annual operating cost thereof,
not including any federal funds to which the
program may be entitled.

(b) Any air quality control program exer-
cising functions operated by a regional au-
thority shall be eligible for state aid in an
amount not to exceed 50 percent of the locally
funded annual operating cost thereof, not
including any federal funds to which the
program may be entitled.

(2) Applications for state funds shall be
made to the commission and funds shall be
made available under subsection (1) of this
section according to the determination of the
commission. In making its determination, the
commission shall consider:

(a) The adequacy and effectiveness of the
air quality control program.

(b) The geographic and demographic fac-
tors in the territory under the program.

(¢) The particular problems of the territo-
ry under the program.

(3) In order to qualify for any state aid
and subject to the availability of funds there-
for, the local government or the regional au-
thority must submit all applications for feder-
al financial assistance to the commission
before submitting them to the Federal Gov-
ernment.

(4) When certified by the commission,
claims for state aid shall be presented for
payment in the manner that other claims
against the state are paid. [Formerly 449.920]

468.580 Payment of certain court
costs not required. A regional authority
shall not be required to pay any filing, service
or other fees or furnish any bond or undertak-
ing upon appeal or otherwise in any action or
proceedings in any court in this state in which
it is a party or interested. [Formerly 449.923]

AEROSOL SPRAY CONTROL

468.600 Findings. The Legislative As-
sembly finds that:

(1) Scientific studies have revealed that
certain chlorofluorocarbon compounds used in
aerosol sprays may be destroying the ozone
layer in the earth’s stratosphere;

(2) The ozone layer is vital to life on earth,
preventing approximately 99 percent of the
sun’s mid-ultraviolet radiation from reaching
the earth’s surface;

(3) Increased intensity of ultraviolet radi-
ation poses a serious threat to life on earth
including increased occurrences of skin can-
cer, damage to food crops, damage to phyto-
plankton which is vital to the production of
oxygen and to the food chain, and unpredicta-
ble and irreversible global climatic changes;

(4) It has been estimated that production
of ozone destroying chemicals is increasing at
a rate of 10 percent per year, at which rate the
ozone layer will be reduced 13 percent by the
year 2014,

(6) It has been estimated that there has
already been one-half to one percent depletion
of the ozone layer;

(6) It has been estimated that an immedi-
ate halt to production of ozone destroying
chemicals would still result in an approximate
three and one-half percent reduction in ozone
by 1990; and

(7 There is substantial evidence to believe
that inhalation of aerosol sprays is a signifi-
cant hazard to human health. [1975 c.366 §1]

Note: 468.600 and 468 605 were enacted into law by
the Legislative Assembly but were not added to or made a
part of ORS chapter 468 or any series therein by legisla-
tive action. See the Preface to Oregon Revised Statutes
for further explanation.

468.605 Prohibition on sale or promo-
tion; exemption from medical use. (1) Un-
less otherwise provided by law, after March 1,
1977, no person shall sell or offer to sell or
give as a sales inducement in this state any
aerosol spray which contains as a propellant
trichloromonofluoromethane, difluorodichlo-
romethane or any other saturated chlorofluo-
rocarbon compound not containing hydrogen.

(2) Nothing in this section prohibits the
sale prior to July 1, 1983, of any aerosol spray
containing any propellant described in subsec-
tion (1) of this section if such aerosol spray is
intended to be used for a legitimate medical
purpose in the treatment of asthma or any
respiratory disorder; or such aerosol spray is
intended to be used for a legitimate medical
purpose and the State Board of Pharmacy
determines by administrative rule that the
use of the aerosol spray is essential to such
intended use. [1975 c.366 §2; 1977 c.18 §1; 1977
¢.206 §1]

Note: See note under 468.600

468.610 Wholesale transactions per-
mitted. Nothing in ORS 468.605 shall prevent
wholesale transactions, including but not
limited to the transportation, warehousing,
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sale, and delivery of any aerosol spray de-
scribed in subsection (1) of ORS 468.605. [1977
c.206 §4]

468.615 Temporary exceptions to
prohibition on sale; rules. As of March 1,
1977, the Director of Commerce may adopt

rules as provided in ORS 183.310 to 183.500

permitting the sale of an aerosol spray de-
scribed in subsection (1) of ORS 468.605, if
such aerosol spray is intended to be used in
the manufacture, installation, testing, repair,
maintenance or modification of dental, elec-
tric, electronic or telephone equipment, in the
application of a pesticide in inclosed spaces, if
such pesticide is not intended for domestic use
or uses relating to industrial cleaning, equip-
ment operation, repair and maintenance, and
other industrial uses, and the director affir-
matively finds that the use of the aerosol
spray is essential to such intended use. How-
ever, after January 1, 1980, no aerosol spray
shall be certified or sold under the rules

adopted pursuant to this section. (1977 ¢.206 §2]

468.620 Labeling of exceptions to
prohibition on sale; rules; federal pre-
emption. The Director of Commerce, not later
than January 1, 1978, shall adopt rules as
provided in ORS 183.310 to 183.500, requiring
labeling of any aerosol spray described in
subsection (2) of ORS 468.605 or ORS 468.615.
This section shall be in full force and effect
until the Federal Government adopts and
places into effect requirements for nationwide
labeling of aerosol sprays. [1977 ¢.206 §3]

WATER POLLUTION
CONTROL

468.700 Definitions for water pollu-
tion control laws. As used in the laws relat-
ing to water pollution, unless the context
requires otherwise:

(1) “Disposal system” means a system for
disposing of wastes, either by surface or un-
derground methods and includes municipal
sewerage systems, domestic sewerage systems,
treatment works, disposal wells and other
systems.

(2) “Industrial waste” means any liquid,
gaseous, radioactive or solid waste substance
or a combination thereof resulting from any
process of industry, manufacturing, trade or
business, or from the development or recovery
of any natural resources.

(3) “Pollution” or “water pollution” means
such alteration of the physical, chemical or
biological properties of any waters of the
state, including change in temperature, taste,
color, turbidity, silt or odor of the waters, or
such discharge of any liquid, gaseous, solid,
radioactive or other substance into any waters
of the state, which will or tends to, either by
itself or in connection with any other sub-
stance, create a public nuisance or which will
or tends to render such waters harmful, detri-
mental or injurious to public health, safety or
welfare, or to domestic, commercial, industri-
al, agricultural, recreational or other legiti-
mate beneficial uses or to livestock, wildlife,
fish or other aquatic life or the habitat there-
of.

(4) “Sewage” means the water-carried
human or animal waste from residences,
buildings, industrial establishments or other
places, together with such ground water infil-
tration and surface water as may be present.
The admixture with sewage of wastes or in-
dustrial wastes shall also be considered “sew-
age” within the meaning of ORS 448.305,
454.010 to 454.040, 454.205 to 454.255,
454.405, 454.425, 454.505 to 454.535, 454.605
to 454.745 and this chapter.

(5) “Sewerage system” means pipelines or
conduits, pumping stations, and force mains,
and all other structures, devices, appurtenanc-
es and facilities used for collecting or conduct-
ing wastes to an ultimate point for treatment
or disposal.

(6) “Treatment works” means any plant or
other works used for the purpose of treating,
stabilizing or holding wastes.

(7) “Wastes” means sewage, industrial
wastes, and all other liquid, gaseous, solid,
radioactive or other substances which will or
may cause pollution or tend to cause pollution
of any waters of the state.

(8) “Water” or “the waters of the state”
include lakes, bays, ponds, impounding reser-
voirs, springs, wells, rivers, streams, creeks,
estuaries, marshes, inlets, canals, the Pacific
Ocean within the territorial limits of the State
of Oregon and all other bodies of surface or
underground waters, natural or artificial,
inland or coastal, fresh or salt, public or pri-
vate (except those private waters which do not
combine or effect a junction with natural
surface or underground waters), which are
wholly or partially within or bordering the
state or within its jurisdiction. [Formerly
449.075}
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468.705 Authority of commission over
water pollution; construction. (1) Except as
otherwise provided in ORS 469.300 to 469.570,
in so far as the authority of the commission
over water pollution granted by ORS 448.305,
454.010 to 454.040, 454.205 to 454.225,
454.405, 454.425, 454.505 to 454.535, 454.605
to 454.745 and this chapter is inconsistent
with any other law, or authority granted to
any other state agency, the authority of the
commission shall be controlling.

(2) The water pollution control laws of this
state shall be liberally construed for the ac-
complishment of the purposes set forth in ORS
468.710. [Formerly 449 070]

468.710 Policy. Whereas pollution of
the waters of the state constitutes a menace to
public health and welfare, creates public
nuisances, is harmful to wildlife, fish and
aquatic life and impairs domestic, agricultur-
al, industrial, recreational and other legiti-
mate beneficial uses of water, and whereas
the problem of water pollution in this state is
closely related to the problem of water pollu-
tion in adjoining states, it is hereby declared
to be the public policy of the state:

(1) To conserve the waters of the state;

(2) To protect, maintain and improve the
quality of the waters of the state for public
water supplies, for the propagation of wildlife,
fish and aquatic life and for domestic, agricul-
tural, industrial, municipal, recreational and
other legitimate beneficial uses;

(3) To provide that no waste be discharged
into any waters of this state without first
receiving the necessary treatment or other
corrective action to protect the legitimate
beneficial uses of such waters;

(4) To provide for the prevention, abate-
ment and control of new or existing water
pollution; and

(5) To cooperate with other agencies of the
state, agencies of other states and the Federal
Government in carrying out these objectives.
[Formerly 449.077]

468.715 Prevention of pollution. (1)
Pollution of any of the waters of the state is
declared to be not a reasonable or natural use
of such waters and to be contrary to the public
policy of the State of Oregon, as set forth in
ORS 468.710.

(2) In order to carry out the public policy
set forth in ORS 468.710, the department
shall take such action as is necessary for the

prevention of new pollution and the abate-
ment of existing pollution by:

(a) Fostering and encouraging the cooper-
ation of the people, industry, cities and coun-
ties, in order to prevent, control and reduce
pollution of the waters of the state; and

(b) Requiring the use of all available and
reasonable methods necessary to achieve the
purposes of ORS 468.710 and to conform to
the standards of water quality and purity
established under ORS 468.735. [Formerly
449.095]

468.720 Prohibited activities. (1) Ex-
cept as provided in ORS 468.740, no person
shall:

(a) Cause pollution of any waters of the
state or place or cause to be placed any wastes
in a location where such wastes are likely to
escape or be carried into the waters of the
state by any means.

(b) Discharge any wastes into the waters
of the state if the discharge reduces the quali-
ty of such waters below the water quality
standards established by rule for such waters
by the commission.

(2) No person shall violate the conditions
of any waste discharge permit issued under
ORS 468.740.

(3) Violation of subsection (1) or (2) of this
section is a public nuisance. [Formerly 449.079]

468.725 Effluent limitations. In rela-
tion to the waters of the state, the commission
by rule may establish effluent limitations, as
defined in Section 502 of the Federal Water
Pollution Control Act, as amended by Public
Law 92-500, October 18, 1972, and other mini-
mum requirements for disposal of wastes,
minimum requirements for operation and
maintenance of disposal systems, and all other
matters pertaining to standards of quality for
the waters of the state. The commission may
perform or cause to be performed any and all
acts necessary to be performed by the state to
implement within the jurisdiction of the state
the provisions of the Federal Water Pollution
Control Act of October 18, 1972, and Acts
amendatory thereof or supplementary thereto,
and federal regulations and guidelines issued
pursuant thereto. (Formerly 449.081]

468.730 Implementation of Federal
Water Pollution Control Act. The commis-
sion may perform or cause to be performed
any and all acts necessary to be performed by
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the state to implement within the jurisdiction
of the state the provisions of the Federal Wa-
ter Pollution Control Act, enacted by Con-
gress, October 18, 1972, and Acts amendatory
thereof or supplementary thereto, and federal
regulations and guidelines issued pursuant
thereto. The commission may adopt, modify or
repeal rules, pursuant to ORS 183.310 to
183.500, for the administration and imple-
mentation of this section. (1973 ¢.92 §3]

468.735 Standards of quality and
purity; factors to be considered; meeting
standards. (1) The commission by rule may
establish standards of quality and purity for
the waters of the state in accordance with the
public policy set forth in ORS 468.710. In
establishing such standards, the commission
shall consider the following factors:

- (a) The extent, if any, to which floating
solids may be permitted in the water;

(b) The extent, if any, to which suspended
solids, settleable solids, colloids or a combina-
tion of solids with other substances suspended
in water may be permitted;

(c) The extent, if any, to which organisms
of the coliform group, and other bacteriologi-
cal organisms or virus may be permitted in
the waters;

(d) The extent of the oxygen demand
which may be permitted in the receiving wa-
ters;

(e) The minimum dissolved oxygen con-
tent of the waters that shall be maintained;

(f) The limits of other physical, chemical,
biological or radiological properties that may
be necessary for preserving the quality and
purity of the waters of the state;

(g) The extent to which any substance
must be excluded from the waters for the
protection and preservation of public health;
and

(h) The value of stability and the public’s
right to rely upon standards as adopted for a
reasonable period of time to permit institu-
tions, municipalities, commerce, industries
and others to plan, schedule, finance and
operate improvements in an orderly and prac-
tical manner.

(2) Standards established under this sec-
tion shall be consistent with policies and pro-
grams for the use and control of water re-
sources of the state adopted by the Water
Policy Review Board pursuant to ORS 536.210
to 536.550.

(3) Subject to the approval of the depart-
ment, any person responsible for complying
with the standards of water quality or purity
established under this section shall determine
the means, methods, processes, equipment and
operation to meet the standards. [Formerly
449 086]

468.740 When permit required.
Without first obtaining a permit from the
director, which permit shall specify applicable
effluent limitations and shall not exceed five
years in duration, no person shall:

(1) Discharge any wastes into the waters
of the state from any industrial or commercial
establishment or activity or any disposal
system.

(2) Construct, install, modify or operate
any disposal system or part thereof or any
extension or addition thereto.

(3) Increase in volume or strength any
wastes in excess of the permissive discharges
specified under an existing permit.

(4) Construct, install, operate or conduct
any industrial, commercial or other establish-
ment or activity or any extension or modifica-
tion thereof or addition thereto, the operation
or conduct of which would cause an increase
in the discharge of wastes into the waters of
the state or which would otherwise alter the
physical, chemical or biological properties of
any waters of the state in any manner not
already lawfully authorized.

(5) Construct or use any new outlet for the
discharge of any wastes into the waters of the
state. [Formerly 449.083]

468.742 Plan approval required; ex-
emptions. (1) Except as provided in subsec-
tion (3) of this section, all plans and specifica-
tions for the construction, installation or
modification of disposal systems, treatment
works and sewerage systems, shall be submit-
ted to the Department of Environmental
Quality for its approval or rejection pursuant
to rules of the commission.

(2) No construction, installation or modifi-
cation of the type described in subsection (1)
of this section shall be commenced until the
plans and specifications submitted to the
department under subsection (1) of this sec-
tion are approved. Any construction, installa-
tion or modification must be in accordance
with the plans and specifications approved by
the department.
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(3) By rule, the commission may exempt
from the requirement of subsection (1) of this
section the class or classes of disposal systems,
treatment works and sewerage systems for
which the commission finds plan submittal
and approval unnecessary or impractical.
[Formerly 454.415; 1979 ¢.98 §1]

468.745 Liability for damage to fish
or wildlife or habitat; agency to which
damages payable. (1) Where the injury,
death, contamination or destruction of fish or
other wildlife or injury or destruction of fish
or wildlife habitat results from pollution or
from any violation of the conditions set forth
in any permit or of the orders or rules of the
commission, the person responsible for the
injury, death, contamination or destruction
shall be strictly liable to the state for the
value of the fish or wildlife so injured or de-
stroyed and for all costs of restoring fish and
wildlife production in the affected areas,
including habitat restoration.

(2) In addition to the penalties provided
for by law, the state may seek recovery of
such damages in any court of competent juris-
diction in this state if the person responsible
under subsection (1) of this section fails or
refuses to pay for the value of the fish or
wildlife so destroyed and for all costs of restor-
ing fish and wildlife production in the affected
areas, including habitat restoration, within a
period of 60 days from the date of mailing by
registered or certified mail of written demand
therefor.

(3) Any action or suit for the recovery of
damages described in subsection (1) of this
section shall be brought in the name of the
State of Oregon upon relation of the Depart-
ment of Environmental Quality or State De-
partment of Fish and Wildlife or the Attorney
General. Amounts recovered under this sec-
tion shall be paid to the state agency having
jurisdiction over the fish or wildlife or fish or
wildlife production for which damages were
recovered. [Formerly 449.103; 1979 c.584 §1]

468.750 When motor vehicle parts
may be placed in waters of state. (1) The
commission shall adopt rules as to the benefi-
cial use of chassis, bodies, shells, and tires of
motor vehicles in the waters of the state,
including the means and methods of placing
them in the waters of the state. In adopting
such rules the commission shall consider,
among other things:

(a) The possibility of pollution;

(b) The esthetics of such use;

(c) The utility of such use in reclamation
projects;

(d) The degradation of the waters, stream
beds or banks; and

(e) The nature of the waters such as tide-
water, slough or running stream.

(2) In the manner described in ORS
468.065, the commission may issue a permit to
an applicant to place chassis, bodies, shells or
tires of motor vehicles in the waters of this
state subject to the rules adopted under this
section. [Formerly 449.111; 1975 ¢.172 §11]

468.755 Prohibited activities for cer-
tain municipalities. (1) No municipality
shall:

(a) Dump polluting substances into any
public or private body of water that empties
directly or indirectly into any navigable body
of water in or adjacent to a municipality,
except by permit issued by the department.

(b) Dump polluting substances into any
open dump or sanitary landfill where by
drainage or seepage any navigable body of
water in or adjacent to a municipality may be
affected adversely unless:

(A) The municipality is operating a sani-
tary landfill in accordance with the terms and
conditions of a valid permit;

(B) The commission finds the municipality
is improving for other purposes each section of
the landfill as it is completed; and

(C) The commission finds the municipality
is continuously developing and implementing,
where feasible, improvements in its solid
waste disposal program that incorporate new
and alternative methods, including recycling,
reuse and resource recovery.

(2) As used in this section:

(a) “Municipality” means any city having
a population of 250,000 or more or any home-
rule county having a population of 350,000 or
more.

(b) “Polluting substances” means dead
animal carcasses, excrement, and putrid,
nauseous, noisome, decaying, deleterious or
offensive substances including refuse of any
kind or description.

(3) Any municipality found by the com-
mission to have performed any of the actions
prohibited by subsection (1) of this section
shall be ineligible for any grants or loans to
which it would otherwise be eligible from the
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Pollution Control Fund pursuant to ORS
468.195 to 468.245 unless:

(a) The municipality is operating a sani-
tary landfill in accordance with the terms and
conditions of a valid permit;

{(b) The commission finds the municipality
is improving for other purposes each section of
the landfill as it is completed; and

(c) The commission finds the municipality
is continuously developing and implementing,
where feasible, improvements in its solid
waste disposal program that incorporate new
and alternative methods, including recycling,
reuse and resource recovery. [Formerly 449.113]

468.760 Regulation of synthetic
cleansing agent. (1) No synthetic cleansing
agent shall be sold for use in this state unless
the agent will normally decompose when acted
upon by biological means or will degrade in a
secondary sewage treatment plant.

(2) All synthetic cleansing agents that are
sold in this state must be labeled with the
percent of phosphorous by weight, including
equivalency in grams of phosphorous per
recommended use level.

(3) The commission shall adopt rules gov-
erning the labeling requirements imposed by
subsection (2) of this section. [Formerly 449.137]

468.765 Definitions for ORS 468.770.
For the purposes of ORS 468.770, the term:

(1) “Buildings or structures” shall also
include but is not limited to floating buildings
and structures, houseboats, moorages, mari-
nas, or any boat used as such.

(2) “Sewage” means human excreta as
well as kitchen, bath and laundry wastes.

(3) “Garbage” means putrescible animal
and vegetable wastes resulting from the han-
dling, preparation, cooking and serving of
food. [Formerly 449.140]

468.770 Prohibitions relating to gar-
bage or sewage dumping into waters of
state. (1) No garbage or sewage shall be dis-
charged into or in any other manner be al-
lowed to enter the waters of the state from
any building or structure unless such garbage
or sewage has been treated or otherwise dis-
posed of in a manner approved by the depart-
ment. All plumbing fixtures in buildings or
structures, including prior existing plumbing
fixtures from which waste water or sewage is
or may be discharged, shall be connected to
and all waste water or sewage from such
fixtures in buildings or structures shall be

discharged into a sewerage system, septic
tank system or other disposal system approved
by the department pursuant to ORS 448.305,
454.010 to 454.040, 454.205 to 454.255, (1973
Replacement Part), 454.405, 454.425, 454.505
to 454.535, 454.605 to 454.745 and this chap-
ter.

(2) The department may extend the time
of compliance for any person, class of persons,
municipalities or businesses upon such condi-
tions as it may deem necessary to protect the
public health and welfare if it is found that
strict compliance would be unreasonable,
unduly burdensome or impractical due to
special physical conditions or cause or because
no other alternative facility or method of
handling is yet available. [Formerly 449.150]

468.775 Depositing motor vehicles
into water prohibited. Subject to ORS
468.750, no person, including a person in the
possession or control of any land, shall depos-
it, discard or place any chassis, body or shell
of a motor vehicle as defined by ORS 482.010
or of any vehicle as defined by ORS 482.030,
or parts and accessories thereof, including
tires, into the waters of the state for any pur-
pose, or deposit, discard or place such materi-
als in a location where they may be likely to
escape or be carried into the waters of the
state by any means. [Formerly 449.109]

468.777 Permit authorized for dis-
charge of shrimp and crab processing
by-products; conditions. (1) The department
may issue a permit to discharge shrimp and
crab processing by-products into the waters of
an Oregon estuary under ORS 468.740 for the
purpose of enhancing aquatic life production.
The permit shall impose the following condi-
tions:

(a) No toxic substances shall be present in
the by-products discharged.

(b) The oxygen content of the estuarine
waters shall not be reduced.

(c) The discharge shall not create a public
nuisance.

(d) Other beneficial uses of the estuary
shall not be adversely affected.

(2) The department shall consult the State
Department of Fish and Wildlife and obtain
its approval before issuing a permit under this
section. [1979 c.617 §2]
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OIL SPILLAGE REGULATION

468.780 Definitions for ORS 468.780 to
468.815. As used in ORS 468.020, 468.095,
subsection (3) of 468.14G and ORS 468.780 to
468.815, unless the context requires other-
wise:

(1) “Oils” or “oil” means oil, including
gasoline, crude oil, fuel oil, diesel oil, lubricat-
ing oil, sludge, oil refuse and any other petro-
leum related product.

(2) “Person having control over oil” in-
cludes but is not limited to any person using,
storing or transporting oil immediately prior
to entry of such oil into the waters of the
state, and shall specifically include carriers
and bailees of such oil.

(3) “Ship” means any boat, ship, vessel,
barge or other floating craft of any kind.
[Formerly 449.155]

468.785 Entry of oil into waters of
state prohibited; exception. (1) It shall be
unlawful for oil to enter the waters of the
state from any ship or any fixed or mobile
facility or installation located offshore or
onshore, whether publicly or privately operat-
ed, regardless of the cause of the entry or the
fault of the person having control over the oil,
or regardless of whether the entry is the re-
sult of intentional or negligent conduct, acci-
dent or other cause. Such entry constitutes
pollution of the waters of the state.

(2) Subsection (1) of this section shall not
apply to the entry of oil into the waters of the
state under the following circumstances:

(a) The person discharging the oil was
expressly authorized to do so by the depart-
ment, having obtained a permit therefor re-
quired by ORS 468.740; or

(b) The person having control over the oil
can prove that the entry thereof into the wa-
ters of the state was caused by:

(A) An act of war or 3abotage or an act of
God.

(B) Negligence on the part of the United
States Government, or the State of Oregon.

(C) An act or omission of a third party
without regard to whether any such act or
omission was or was not negligent. [Formerly
449.157]

468.790 Liability for violation of ORS
468.785. (1) Any person owning oil or having
control over oil which enters the waters of the
state in violation of ORS 468.785 shall be

strictly liable, without regard to fault, for the
damages to persons or property, public or
private, caused by such entry. However, in
any action to recover damages, the person
shall be relieved from strict liability without
regard to fault if he can prove that the oil to
which the damages relate, entered the waters
of the state by causes set forth in subsection
(2) of ORS 468.785.

(2) Nothing in this section shall be con-
strued as limiting the right of a person own-
ing or having control of oil to maintain an
action for the recovery of damages against
another person for an act or omission of such
other person resulting in the entry of oil into
the waters of the state for which the person
owning or having control of such oil is liable
under subsection (1) of this section. [Formerly
449.159]

468.795 Duty to collect and remove
oil; dispersal of oil. (1) In addition to any
other liability or penalty imposed by law, it
shall be the obligation of any person owning
or having control over oil which enters the
waters of the state in violation of ORS
468.785 to collect and remove the oil immedi-
ately. '

(2) If it is not feasible to collect and re-
move the oil, the person shall take all practi-
cable actions to contain, treat and disperse the
oil.

(3) The director shall prohibit or restrict
the use of any chemicals or other dispersant or
treatment materials proposed for use under
this section whenever it appears to him that
use thereof would be detrimental to the public
interest. [Formerly 449.161}

468.800 Action by state; liability for
state expense; order; appeal. (1) If any
person fails to collect, remove, treat, contain
or disperse oil immediately when under the
obligation imposed by ORS 468.795, the de-
partment is authorized, itself or by contract
with outside parties, to take such actions as
are necessary to collect, remove, treat, contain
or disperse oil which enters into the waters of
the state.

(2) The director shall keep a record of all
necessary expenses incurred in carrying out
any action authorized under this section,
including a reasonable charge for costs in-
curred by the state, including state’s equip-
ment and materials utilized.

(3) The authority granted under this sec-
tion shall be limited to actions which are
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designed to protect the public interest or pub-
lic property.

(4) Any person who fails to collect, re-
move, treat, contain or disperse 0il immediate-
ly when under the obligation imposed by ORS
468.795, shall be responsible for the necessary
expenses incurred by the state in carrying out
actions authorized by this section.

(5) Based on the record ¢ 1piled by the
director pursuant to subsecti (2) of this
section, the commission shall make a finding
and enter an order against the person de-
scribed in subsection (4) of this section for the
necessary expenses incurred by the state in
carrying out the action authorized by this
section. The order may be appealed pursuant
to ORS 183.310 to 183.500 but not as a con-
tested case. [Formerly 449.163)

468.802 Director’s right of entry in
response to oil spill; state liability for
damages. The director shall have the power
to enter upon any public or private property,
premises or place for the purpose of control-
ling, collecting, removing, treating, containing
or dispersing oil which reasonably appears to
the director to threaten imminent and unlaw-
ful entry into the waters of the state, when
the person responsible for an oil spill or an
owner of property on which oil has been
spilled fails to act to restrain or to remove the
oil.

(2) Damages, other than those caused by
the oil spill, suffered from the actions of the
director pursuant to subsection (1) of this
section shall be the responsibility of the state.
[1977 c.222 §§2, 3]

468.805 Action to collect costs. (1) If
the amount of state-incurred expenses under
ORS 468.800 is not paid by the responsible
person to the commission at the time provided
in subsection (2) of this section, the Attorney
General, upon the request of the director,
shall bring action in the name of the State of
Oregon in the Circuit Court of Marion County
or the circuit court of any other county in
which the violation may have taken place to
recover the amount specified in the order of
the commission.

(2) Payment must be made within 15 days
after the end of the appeal period or, if an
appeal is filed, within 15 days after the court
renders its decision if the decision affirms the
order. [Formerly 449.165]

468.810 Payment of penalties to Gen-
eral Fund. All penalties recovered under

subsection (3) of ORS 468.140 shall be paid
into the General Fund. [Formerly 449.167; 1977
¢.704 §11)

468.815 Effect of federal regulations
of oil spillage. Nothing in ORS 468.020,
468.095, subsection (3) of 468.140 and ORS
468.780 to 468.815 or the rules adopted there-
under shall require or prohibit any act if such
requirement or prohibition is in conflict with
any applicable federal law or regulation.
[Formerly 449.175)

USED OIL RECYCLING

468.850 Definitions for ORS 468.850 to
468.871. As used in ORS 468.850 to 468.871
unless the context requires otherwise:

(1) “Commission” means the Environmen-
tal Quality Commission.

(2) “Department” means the Department
of Environmental Quality.

(3) “Recycle” means to prepare used oil for
reuse as a petroleum product by refining,
rerefining, reclaiming, reprocessing or other
means or to use used oil in a manner that
substitutes for a petroleum product made from
new oil, provided that the preparation or use
is operationally safe, environmentally sound
and complies with all laws and regulations.

(4) “Person” means any individual, private
or public corporation, partnership, cooperative
association, estate, municipality, political or
jurisdictional subdivision or governmental
agency or instrumentality.

(8) “Used 0il” means a petroleum-based oil
which through use, storage or handling has
become unsuitable for its original purpose due
to the presence of impurities or loss of original
properties. [1977 c.483 §2]

Note: 468.850 to 468.871 were enacted into law by
the Legislative Assembly but were not added to or made a
part of ORS chapter 468 or any series therein by legisla-
tive action. See the Preface to Oregon Revised Statutes
for further explanation.

468.853 Legislative findings. The Leg-
islative Assembly finds that:

(1) Millions of gallons of used oil are gen-
erated each year in the state;

(2) Used oil is a valuable petroleum re-
source which can be recycled; and

(3) In spite of this potential for recycling,
significant quantities of used oil are wasteful-
ly disposed of or improperly used by means
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which pollute the waters, land and air and
endanger the public health and welfare. [1977
c.483 §3]

Note: See note under 468.850.

468.856 Used oil to be collected and
recycled. The Legislative Assembly declares
that used oil shall be collected and recycled to
the maximum extent possible, by means
which are economically feasible and environ-
mentally sound, in order to conserve irreplace-
able petroleum resources, preserve and en-
hance the quality of natural and human
environments, and protect public health and
welfare. [1977 c.483 §4]

Note: See note under 468.850

468.859 Used oil information center;
public education. The department shall
conduct a public education program to inform
the public of the needs for and benefits of
collecting and recycling used oil in order to
conserve resources and preserve the environ-
ment. As part of this program, the department
shall:

(1) Establish, maintain and publicize a
used oil information center that will explain
local, state and federal laws and regulations
governing used oil and will inform holders of
quantities of used oil on how and where used
oil may be properly disposed of; and

(2) Encourage the establishment of volun-
tary used oil collection and recycling programs
and provide technical assistance to persons
organizing such programs. [1977 c.483 §5]

Note: See note under 468.850.

468.862 Recycling information to be
posted. The commission shall adopt rules, in
accordance with the provisions of ORS
468.020, requiring sellers of more than 500
gallons of lubrication or other oil annually, in
containers for use off the premises, to post and
maintain at or near the point of sale durable
and legible signs, unless otherwise prohibited
by law, informing the public of the importance
of proper collection and disposal of used oil,
and how and where used oil may be properly
disposed of, including locations and hours of
operation of conveniently located collection
facilities. [1977 ¢ 483 §6]

Note: See note under 468 850

468.865 Prohibited disposal of used
oil. Unless permitted pursuant to ORS
468.740, no person shall dispose of used oil by
discharge into sewers, drainage systems or the

waters of this state as defined by subsection
(8) of ORS 468.700, or by incineration other
than for energy generating purposes. (1977
c.483 §7]

Note: See note under 468.850.

468.868 Enforcement powers of com-
mission. The commission shall have the pow-
er to enforce compliance with or restrain
violation of ORS 468.865 or any rule adopted
under ORS 468.862 in the same manner pro-
vided for enforcement proceedings under this
chapter. [1977 c.483 §8]

Note: See note under 468.850.

468.871 Short title. ORS 468.850 to
468.868 may be cited as the “Used Oil Recy-
cling Act.” [1977 c.483 §1]

Note: See note under 468.850.

PCB CONTROL

468.900 Definitions for ORS 468.900 to
468.921. As used in ORS 459.005, 459.410 to
459.450, 459.505 to 459.535, 459.545, 459.590,
459.595, 459.650 to 459.685, 459.992 and
468.900 to 468.921:

(1) “PCB” means the class of chlorinated
biphenyl, terphenyl, higher polyphenyl, or
mixtures of these compounds, produced by
replacing two or more hydrogen atoms on the
biphenyl, terphenyl, or higher polyphenyl
molecule with chlorine atoms. “PCB” does not
include chlorinated biphenyls, terphenyls,
higher polyphenyls, or mixtures of these com-
pounds, that have functional groups attached
other than chlorine unless that functional
group on the chlorinated biphenyls, terphe-
nyls, higher polyphenyls, or mixtures thereof
of these compounds, is determined to be dan-
gerous to the public health under ORS
468.912.

(2) “Ppm” means parts per million. [1977
c.867 §23]

468.903 Sale of items containing con-
centrations of PCB prohibited; excep-
tions. (1) Except as provided in ORS 468.906,
beginning January 1, 1980, a person shall not
sell, manufacture for sale, or use in this state
an item, product or material if the item, prod-
uct or material contains a concentration of
PCB equal to or greater than 100 ppm.

(2) The commission by rule may prescribe
a lower maximum concentration of PCB for
specific items, products or materials if it finds
the 100 ppm concentration specified in subsec-
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tion (1) of this section to be inadequate to
protect the public health from the toxic dan-
gers of the PCB contained in that item, prod-
uct or material. However, an item, product or
material for which a lower maximum concen-
tration of PCB is prescribed by federal law,
rule or regulation shall not be allowed a con-
centration of PCB higher than that federal
maximum. (1977 ¢.867 §24]

468.906 Electric transformers or ca-
pacitors exempted. Notwithstanding ORS
468.903:

(1) PCB or an item, product or material
containing PCB may be sold for use or used in
this state if it is used in a closed system as a
dielectric fluid for an electric transformer or
capacitor pursuant to rules of the commission
to insure the public health. However, upon
adequate documentation of the availability of
reasonable substitutes which meet perfor-
mance standards and environmental accepta-
bility, the commission after public hearing by
rule may modify these exclusions in whole or
in part by requiring the phasing in of the
substitute or substitutes.

(2) An item, product or material contain-
ing PCB may be manufactured for sale, sold
for use or used in this state pursuant to an
exemption certificate issued by the depart-
ment under ORS 468.909. (1977 c.867 §25]

468.909 Exemption certificates; appli-
cations; conditions. (1) A person may make
written application to the department for an
exemption certificate on forms provided by the
department. The department may require
additional information or materials to accom-
pany the application as it considers necessary
for an accurate evaluation of the application.

(2) The department shall grant an exemp-
tion for residual amounts of PCB remaining
in electric transformer cores after the PCB in
a transformer is drained and the transformer
is filled with a substitute approved under ORS
468.906.

(3) The department may grant an exemp-
tion for an item, product or material manufac-
tured for sale, sold for use, or used by the
person if the item, product or material con-
tains incidental concentrations of PCB.

(4) In granting a certificate of exemption,
the department shall impose conditions on the
exemption in order that the exemption covers
only incidental concentrations of PCB.

(5) As used in this section, “incidental
concentrations of PCB” means concentrations

of PCB which are beyond the control of the
person and which are not the result of the
person having:

(a) Exposed the item, product or material
to concentrations of PCB.

(b) Failed to take reasonable measures to
rid the item, product or material of concentra-
tions of PCB.

(¢) Failed to use a reasonable substitute
for the item, product or material for which the
exemption is sought. {1977 ¢.867 §26]

468.912 Additional PCB compounds
may be prohibited. The commission after
hearing by rule may include as a PCB and
regulate accordingly any chlorinated biphe-
nyls, terphenyls, higher polyphenyls, or mix-
tures of these compounds that have functional
groups attached other than chlorine if that
functional group on the chlorinated biphenyls,
terphenyls, higher polyphenyls, or mixtures of
these compounds is found to constitute a dan-
ger to public health. (1977 c.867 §27)

468.915 [1977 ¢.867 §28; repealed by 1979 ¢ 32 §1]
468.918 [1977 ¢.867 §29; repealed by 1979 ¢.32 §1]

468.921 Prohibited disposal of waste
containing PCB. After October 4, 1977, a
person shall not dispose of solid or liquid
waste resulting from the use of PCB or an
item, product or material containing or which
has contained a concentration equal to or
greater than 100 ppm of PCB except in confor-
mity with rules of the commission adopted
pursuant to ORS 459.410 to 459.690. [1977 ¢.867
§301

PENALTIES

468.990 Penalties. (1) Wilful or negli-
gent violation of ORS 468.720 or 468.740 is a
misdemeanor and a person convicted thereof
shall be punishable by a fine of not more than
$25,000 or by imprisonment in the county jail
for not more than one year, or by both. Each
day of violation constitutes a separate offense.

(2) Violation of ORS 468.775 is a Class A
misdemeanor. Each day of violation consti-
tutes a separate offense.

(38) Violation of subsection (1) or (2) of
ORS 468.760 is a Class A misdemeanor.

(4) Violation of ORS 454.415 or 454.425 is
a Class A misdemeanor.
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(5) Violation of ORS 468.770 is a Class A
misdemeanor. [1973 c.835 §28; subsection (5) former-
ly part of 448.990, enacted as 1973 ¢.835 §177al

468.992 Penalties for pollution offen-
ses. (1) Wilful or negligent violation of any
rule, standard or order of the commission
relating to water pollution is a misdemeanor
and a person convicted thereof shall be pun-
ishable by a fine of not more than $25,000 or
by imprisonment in the county jail for not
more than one year, or by both. Each day of
violation constitutes a separate offense.

(2) Refusal to produce books, papers or
information subpenaed by the commission or
the regional air quality control authority or
any report required by law or by the depart-
ment or a regional authority pursuant to ORS
448.305, 454.010 to 454.040, 454.205 to
454.255, 454.405, 454.425, 454.505 to 454.535,
454.605 to 454.745 and this chapter is a Class
A misdemeanor.

(3) Violation of the terms of any permit
issued pursuant to ORS 468.065 is a Class A
misdemeanor. Each day of violation consti-
tutes a separate offense. [1973 c.835 §26]

468.995 Penalties for air pollution
offenses. (1) Violation of any rule or standard
adopted or any order issued by a regional
authority relating to air pollution is a Class A
misdemeanor.

(2) Unless otherwise provided, each day of
violation of any rule, standard or order relat-

ing to air pollution constitutes a separate
offense.

(3) Violation of ORS 483.825 is a Class A
misdemeanor, but each day of violation does
not constitute a separate offense.

(4) Violation of ORS 468.475 or of any
rule adopted pursuant to ORS 468.460 is a
Class A misdemeanor. Each day of violation
constitutes a separate offense.

(5) Violation of ORS 468.385 or 483.820 is
a Class A misdemeanor but each day of viola-
tion does not constitute a separate offense.

(6) Violation of the provisions of ORS
468.605 is a Class A misdemeanor. [1973 c.835
§27; subsection (6) enacted as 1975 ¢.366 §3]

468.997 Joinder of certain offenses.
Where any provision of ORS 448.305, 454.010
to 454.040, 454.205 to 454.255, 454.405,
454,425, 454.505 to 454.535, 454.605 to
454.745 and this chapter provides that each
day of violation of ORS 448.305, 454.010 to
454.040, 454.205 to 454.255, 454.405, 454.425,
454.505 to 454.535, 454.605 to 454.745 or a
section of this chapter constitutes a separate
offense, violations of that section that occur
within the same court jurisdiction may be
joined in one indictment, or complaint, or
information, in several counts. [Formerly
449.992]

CERTIFICATE OF LEGISLATIVE COUNSEL

Pursuant to ORS 173.170, I, Thomas G. Clifford, Legislative Counsel, do hereby certify that I have compared each
section printed in this chapter with the original section in the enrolled bill, and that the sections in this chapter are
correct copies of the enrolled sections, with the exception of the changes in form permitted by ORS 173.160 and other

changes specifically authorized by law.
Done at Salem, Oregon,
October 1, 1979.

Thomas G. Clifford
Legslative Counsel

779



PUBLIC HEALTH AND SAFETY

780



