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PROCESS, NOTICES AND PAPERS 16.830 Sunday, civil process not to be served on;

16.760  Style of process invalidity; penalty
16.765 Process must be shown to certain persons 16.840  Telegraphic transmission of writ, order or
16.770  Notices to be in writing; service of notices paper, for service; procedure

and papers 16.850  Notice or paper not invalidated by formal
16.780 Whodmay ?elive notice or paper; manner defects

and proof of service 16.860  Filing of papers
16.790 Semce by mail . 16.870  Lost papers, substitution for
16.800  Service where party is absent from state; . . .

service on attorney or clerk 16.880  Elisor, appointment of, for execution of
16.810  Application of foregoing provisions process
16.820  Service of process or papers on district

attorney where county is party

CROSS REFERENCES

Amendment of complaint for equitable relief to request
damages in class actions, 13.300

Class actions, 13 210 to 13.410

Class actions, best notice required, 13 260

Condition of class actions, Supreme Court rules governing
notice therefor, 13 370

Guardianship and conservatorship proceedings notice,
126 007, 126 013

Notice to guardians and conservators, notice of any
p ing required, 126 075, 126 113, 126 247

Statutes relating to pleading, practice and procedure as
rules of court, 1.745

Summary judgment proceedings, 18 105

16.010
Probate proceedings, pleading, 111.205

16.020
Forms of action, 11 010

16.030
Application or proceeding to a judge, manner of address-
g, 1 140
Intervention 1s made by complaint, 13 130
Pleadings as part of trial court file, 19 005
Statement of costs and objections thereto constitute
pleadings, 20 210

16.040
Amended complaint, time for answering, 16 420
Answer, time allowed for, 15.040
Intervention, time within which to answer or demur to,
13.130
Time for answering 1n case of personal service outside the
state, or by publication, 15 110, 15 140

16.050
Defense after judgment in case of service by publication,
15.150
Relief from judgment or order taken through mistake,
inadvertence, surprise or neglect, 18 160

16.060
Designation of parties, form of, 13 010
Designation of parties in complaint, 16 210
Unknown parties, designation of, 13 020, 13 060, 13 070

16.070
Amendment or pleading over after motion to strike,
16 400
Proceedings 1n nature of quo warranto, verification of
pleadings in, 30.610
Public corporations, actions by or against, venfication of
pleadings in, 30 350

16.090
Amendment or pleading over after motion to strke,
16 400

16.100
Amendmggt or pleading over after motion to strike,
16 4

16.130
Judgment on failure to answer, 18 080

16.140
Intervention, 13 130
Junisdiction, how affected by appearance, 14 010, 14 020

116.150
Junsdiction, how affected by appearance, 14 010, 14 020

16.210 to 16.250
Claims against parties joined as plaimtiffs, 16 325
Complants in small claims proceedings, 55.011

16.210
Class actions, 30-day notice alleged cause of action and
demand for rectification of alleged wrong, 13 280
Cooperative corporation, actton by member for, com-
plaint, 62 335
Domestic relations petitions, contents, 107 085
Forcible entry and detainer, complaint in, 105 125
Intervention 1s made by complaint, 13 130
License, allegation of, 1n action by
Assumed name, person doing business under,
648 090

Billing, factoring or collection agency, 697 290
Electrician, 479 670
Plumber, 447.070
Realty broker, 696 710
Vocational school, 345 210
Lis pendens notice, 93 740
Partition suit, complaint 1n, 105 215
Real estate, action to recover, complaint 1n, 105 010

16.221
Unuting causes of negligence in connection with action for
cost of controlling fire, 477 069

16.240
Allegations in answer not controverted by reply deemed
admtted, 16 620
Allegations in reply deemed controverted, 16 620

16.260
Answer, time within which to, 15.040, 15 110, 15 140
Statute (())f limitations, when must be pleaded by answer,
12 010
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16.290

Allegations not answered deemed admtted, 16 620
Answer to petition for annulment, dissolution of mar-

rage, or separation, 107 055
Equitable answer 1n action at law, 16 460
Partition suit, answer in, 105 235
Real estate, action to recover, answer 1n, 105 015
Statlibzeoolfolimitations, when must be pleaded by answer,
Time within which to answer, 15 040, 15 110, 15 140

16.330
Pleading over or amendment, after ruling on demurrer,
16 380

® 16.380
Objection not waived by answering after demurrer to
complaint overruled, 16.330

16.390
Dissolution, annulment of marrage or separation
p ng, amendment to change relief sought,
107 400

16.400
Striking of pleadings, 16 090, 16 100

16.460
Amendment of complaint for equitable relief to request
damages 1n class actions, 13 300
Equitable defenses of owner of realty not affected by
statute of limitations, 12 040
When suit in equity may be brought, 11 020

16.510
Evidence as to ordinances, 221 912, 221 927

16.530
Defamation by radio station, how pleaded, 30 150

16.710 to 16.740
Exarmnation of injured party, 44 610 to 44.640

16.710
Application or proceeding to a court or judge, manner of
addressing, 1 140
Costs on motion, 20.100
Designation of parties in motions, 16 060
Motion and orders as part of trial court file, 19 005
Motions to pleadings, time for filing of, 16 040
Order 1s intermediate determination 1n a suit, 18 010

16.730
Serving notice of certain motions on defendant, 16 140

16.740
Motion to disquahfy judge, 14 260, 14 270

16.770

Appeals, service of papers on, 19.104

Assumed business name, foreign party having, service of
process and pleadings on Corporation Commmussloner,
648 061, 648 070

Corporations
Cooperative, dissolved, service on 62 710
Cooperative, service on, 62 155
Domestic, dissolved, service on, 57 630
Domestic, service on, 57 075
Foreign, merged or consolidated, service on, 57 485
Foreign, service on, 57 700, 57 721, 57 822
Nonprofit, service on agent of, 61 086, 61 690

Insurance carmer, foreign, writing motor vehicle hability
policy, service of notice and process on, 486 521

Insurance Commissioner as attorney to receive process for
foreign or alien 1nsurer, 746 320

Insurers, foreign, service of process and writs on, 731434

Labor orgamzations, service upon officer or agent of
organization sufficient, 663 260

Legal notices generally, Ch 193

Legislative proceeding, process, 171 510

Motions or pleadings by foreign or ahen nsurer, condi-
tions for, 746 340

Motor carriers, foreign, service of process and writs on,
767.495

Adult and Family Services Division, service of process,
15 085

Realtors, nonresident, service of process or pleadings on,
696 260

Reciprocal insurance subscribers, service, 731 370

Securities, 1ssuer of or dealer in, service, 59 155

Tax court proceedings, service by mail if not otherwise
specified, 305 415

Witness in state 1n obedience to summons not subject to
cwvil process, exception, 136 633

16.800
Motor vehicles, service of process or summons where
resident departs or not found 1n state, 15 190

16.870
Judgment or decree, substitution of copy when lost, 7 140,
7 150
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PLEADINGS IN GENERAL;
APPEARANCES

16.010 Provisions applicable to suits
as well as actions. The provisions of ORS
16.020 to 16.050, 16.070 to 16.140, 16.210,
16.240 to 16.300, 16.320, 16.330, 16.360 to
16.430, 16.470 to 16.510, 16.610 to 16.660,
16.710 to 16.740, 16.770 to 16.810, and 16.850
to 16.870 apply to and govern the mode of
proceedings in suits as well as actions, except
as otherwise specially provided. The provi-
sions of ORS 16.221, 16.530 and 16.540 shall
not apply to suits.

16.020 Abolition of previous forms;
forms and rules prescribed by statute. All
the forms of pleadings heretofore existing in
actions at law are abolished; and hereafter the
forms of pleading in courts of record, and the
rules by which the sufficiency of the pleadings
is to be determined, shall be those prescribed
by the procedural statutes.

16.030 Kinds of pleadings allowed.
The only pleadings on the part of the plaintiff
shall be the complaint, the demurrer or the
reply; and on the part of the defendant, the
demurrer or the answer.

16.040 Time for filing pleadings and
motions. A motion, demurrer or answer to the
complaint shall be filed with the clerk by the
time required to answer, and a motion, demur-
rer or reply, to the answer shall in like man-
ner be filed within 10 days after the filing of
the answer; provided, however, that the time
for filing a reply may be shortened by order of
the court, made in the presence of the attor-
ney thereby affected, or upon one day’s notice
by the court to such attorney. A motion or
demurrer to a reply must be filed in the
manner and within the time required to file a
motion or demurrer to an answer.

16.050 Enlarging time to plead or do
other act. The court may, in its discretion,
and upon such terms as may be just, allow an
answer or reply to be made, or other act to be
done after the time limited by the procedural
statutes, or by an order enlarge such time.

16.060 Designation of parties in title
of pleading or motion. In all pleadings other
than the complaint, and in all motions, only
the name of the first party on each side need
be set forth in the title of the cause, provided
such title contains an appropriate indication
of the existence of other parties, if any, not
therein named, and the register number of the
cause.

16.070 Subscription to and verifica-
tion of pleadings. (1) Every pleading shall be
subscribed by the party if he is a resident of
the state, or by a resident attorney of the
state, and, except a demurrer, shall also be
verified by the party, his agent or attorney, to
the effect that he believes it to be true. The
verification must be made by the affidavit of
the party, or, if there are several parties
united in interest and pleading together, by at
least one of such parties, if such party is
within the county and capable of making the
affidavit; otherwise, the affidavit may be
made by the agent or attorney of the party.
The affidavit may also be made by the agent
or attorney if the action or defense is founded
on a written instrument for the payment of
money only, and such instrument is in the
possession of the agent or attorney, or if all
the material allegations of the pleading are
within the personal knowledge of the agent or
attorney. When the affidavit is made by the
agent or attorney, it must set forth the reason
of his making it. When a corporation is a
party, the verification may be made by any
officer thereof upon whom service of a sum-
mons might be made, and when the state or
any officer thereof in its behalf is a party, the
verification may be made by any person to
whom all the material allegations of the
pleading are known.

(2) Any pleading not duly verified and
subscribed may, on motion of the adverse
party, be stricken out of the case.

16.080 When verification may be
omitted. When, in the judgment of the court,
an answer to an allegation in any pleading
might subject the party answering to a prose-
cution for felony, the verification of the an-
swer to such allegation may be omitted.

16.090 Separate pleading of multiple
causes of action or defense. When any
pleading contains more than one cause of
action or defense, not pleaded separately, such
pleading may, on motion of the adverse party,
be stricken out of the case.

16.100 Sham, frivolous, irrelevant or
redundant pleadings. (1) Sham, frivolous
and irrelevant answers, defenses or replies
may be stricken out on motion, and upon such
terms as the court may in its discretion im-
pose.

(2) If sham, frivolous, irrelevant or redun-
dant matter is inserted in a pleading, such
matter may be stricken out on motion of the
adverse party.
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16.110 Making pleading more defi-
nite and certain. When the allegations of a
pleading are so indefinite or uncertain that
the precise nature of the charge, defense or
reply is not apparent, the court may require
the pleading to be made definite and certain
by amendment.

16.120 Pleadings liberally con-
strued. In the construction of a pleading for
the purpose of determining its effect, its
allegations shall be liberally construed, with a
view of substantial justice between the par-
ties.

16.130  Judgment on the pleadings. If
the answer contains a statement of new
matter constituting a defense or counterclaim,
and the plaintiff fails to reply or demur there-
to within the time prescribed by law, the
defendant may move the court for such judg-
ment as he is entitled to on the pleadings; and
if the case requires it, he may have a jury
called to assess the damages. At any time
when the pleadings are complete, or either
party fails or declines to plead further, the
court may, upon motion, grant such judgment
or decree as it may appear to the court the
moving party is entitled to upon the plead-
ings.

16.140 What constitutes appearance
entitling defendant to be heard; notice to
defendant not appearing; serving notice
of motions upon defendant. A defendant
appears in an action or suit when he answers,
demurs or files a motion therein, and until he
does so appear he shall not be heard in such
action or suit, or in any proceeding pertaining
thereto, except the giving of the undertakings
allowed to the defendant in the provisional
remedies of arrest, attachment and the deliv-
ery of personal property. When the defendant
has not appeared, notice of a motion or other
proceeding need not be served upon him
unless he is imprisoned for want of bail, or
unless directed by the court or judge thereof
in pursuance of the procedural statutes. When
the defendant has appeared, notice of all
motions, except motions for orders setting
times for appearances or hearings, shall be
served upon the defendant unless the court
determines that immediate action without

notice is in the furtherance of justice.
[Amended by 1975 ¢.716 §1]

16.150 Special appearance not
waived by subsequent general appear-
ance. If a motion or other form of application
on special appearance is interposed and de-

nied, the objection thereby taken shall not be
waived by the subsequent entering of a gener-
al appearance; and the court’s ruling thereon
shall be subject to review on appeal from the
final judgment, decree or other determinative
appealable order in the cause or matter.

PLAINTIFF’S PLEADINGS

16.210 Complaint is first pleading;
contents. (1) The first pleading on the part of
the plaintiff shall be the complaint.

(2) The complaint shall contain:

(a) The title of the cause, specifying the
name of the court, and the names of all the
parties to the action, plaintiff and defendant.

(b) A plain and concise statement of the
facts constituting the cause of action, without
unnecessary repetition.

(c) A demand of the relief which the
plaintiff claims. If the recovery of money or
damages is demanded, the amount thereof
shall be stated.

16.220 [Amended by 1973 ¢ 59 §1, 1975 c 158 §1,
repealed by 1977 ¢ 356 §1 (16 221 enacted 1in heu of
16 220)]

16.221 Joinder of causes of action.
(1) A plaintiff may join in a complaint, either
as independent or as alternate claims, as
many claims, legal or equitable, as he has
against an opposing party.

(2) If an action of forcible entry and de-
tainer and an action for rental due are joined,
the defendant shall have the same time to
appear as is now provided by law in actions
for the recovery of rental due.

(3) The claims united must be separately
stated and must not require different places of

trial.
(1977 ¢ 356 §2 (enacted 1n lieu of 16.220)]

16.230 [Repealed by 1975 c.158 §6]

16.240 Reply; contents; proof under
general denial. When the answer contains
new matter constituting a defense or counter-
claim, the plaintiff may reply to such new
matter, denying generally or specifically each
allegation controverted by him, or any knowl-
edge or information thereof sufficient to form
a belief; and he may allege, in ordinary and
concise language, without repetition, any new
matter not inconsistent with the complaint
constituting a defense to such new matter in
the answer; however, nothing can be proved
under a general denial that could not be
proved under a specific denial of the same
allegation or allegations.
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16.250 Demurrer to answer; demur-
rer and reply at same time. The plaintiff
may demur to an answer containing new
matter when it appears upon the face thereof
that such new matter does not constitute a
defense or counterclaim; or he may, for like
cause, demur to one or more of such defenses
or counterclaims, and reply to the residue.

DEFENDANT’S PLEADINGS

16.260 Demurrer to complaint;
grounds. The defendant may demur to the
complaint within the time required by law to
appear and answer, when it appears upon the
face thereof:

(1) That the court has no jurisdiction of
the person of the defendant, or the subject of
the action;

(2) That the plaintiff has not legal capaci-
ty to sue;

(3) That there is another action pending
between the same parties for the same cause;

(4) That there is a defect of parties, plain-
tiff or defendant;

(5) That several causes of action have
been improperly united;

(6) That the complaint does not state facts
sufficient to constitute a cause of action; or

(7) That the action has not been com-
menced within the time limited by statute.

16270 Demurrer must specify
grounds; demurrer to single cause. The
demurrer shall distinctly specify the grounds
of objection to the complaint; unless it does so,
it may be disregarded. It may be taken to the
whole complaint, or to any of the alleged
causes of action stated therein.

16280 Demurrer and answer at
same time. The defendant may demur to one
or more of several causes of action stated in
the complaint, and answer the residue.

16.290 Answer; contents. (1) When
any of the matters enumerated in ORS 16.260
do not appear upon the face of the complaint,
the objection may be taken by answer.

(2) The answer of the defendant shall
contain:

(a) A general or specific denial of each
material allegation of the complaint contro-
verted by the defendant, or of any knowledge
or information thereof sufficient to form a
belief; however, nothing can be proved under
a general denial that could not be proved

under a specific denial of the same allegation
or allegations.

(b) A statement of any new matter consti-
tuting a defense or counterclaim, in ordinary
and concise language, without repetition.

(c) A statement of any matter constituting
a cross-claim under ORS 16.315.

(d) A statement of any claim against a

party joined under ORS 13.180.
[Amended by 1975 ¢ 623 §9]

16.300 [Repealed by 1975 ¢ 158 §6]

16.305 Counterclaims. Each defend-
ant may set forth as many counterclaims, both
legal and equitable, as he may have against
the plaintiff.

[1975 ¢ 158 §2]

16.310 [Repealed by 1975 ¢ 158 §6)

16.315 Cross-claim against codefen-
dant; rights of third-party plaintiffs and
defendants. (1) In any action or suit where
two or more parties are joined as defendants,
any defendant may in his answer allege a
cross-claim against any other defendant. A
cross-claim asserted against a codefendant
must be one existing in favor of the defendant
asserting the cross-claim and against another
defendant, between whom a separate judg-
ment might be had in the action or suit and
shall be:

(a) One arising out of the occurrence or
transaction set forth in the complaint; or

(b) Related to any property that is the
subject matter of the action or suit brought by
plaintiff.

(2) A cross-claim may include a claim that
the defendant against whom it is asserted is
liable or may be liable, to the defendant
asserting the cross-claim for all or part of the
claim asserted by the plaintiff.

(3) An answer containing a cross-claim
shall be served upon the parties who have
appeared, who may answer or demur to it
within 10 days after the date of service of the
answer containing the cross-claim.

(4) (a) At any time after commencement of
the action a defending party, as a third-party
plaintiff, may cause a summons and com-
plaint to be served upon a person not a party
to the action who is or may be liable to him for
all or part of the plaintiff’s claim against him.
The third-party plaintiff need not obtain leave
to make the service if he files the third-party
complaint not later than 10 days after he
serves his original answer. Otherwise he must
obtain leave on motion upon notice to all
parties to the action. The person served with
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the summons and third-party complaint,
hereinafter called the third-party defendant,
shall make his defenses to the third-party
plaintiff’s claim as provided in ORS 16.290
and his counterclaims against the third-party
plaintiff and cross-claims against other third-
party defendants as provided in this section.
The third-party defendant may assert against
the plaintiff any defenses which the third-
party plaintiff has to the plaintiff’s claim. The
third-party defendant may also assert any
claim against the plaintiff arising out of the
transaction or occurrence that is the subject
matter of the plaintiff’s claim against the
third-party plaintiff. The plaintiff may assert
any claim against the third-party defendant
arising out of the transaction or occurrence
that is the subject matter of the plaintiff’s
claim against the third-party plaintiff, and
the third-party defendant thereupon shall
assert his defenses as provided in ORS 16.290
and his counterclaims and cross-claims as
provided in this section. Any party may move
to strike the third-party claim, or for its
severance or separate trial. A third-party
defendant may proceed under this section
against any person not a party to the action
who is or may be liable to him for all or part
of the claim made in the action against the
third-party defendant.

(b) When a counterclaim is asserted
against a plaintiff, he may cause a third party
to be brought in under circumstances which
under this section would entitle a defendant to
do so.

(5) Upon motion of any party, the court
may order a separate trial of any counter-
claim, cross-claim or third-party claim so
alleged if to do so would:

(a) Be more convenient;
(b) Avoid prejudice; or

(c) Be more economical and expedite the
matter.
(1971 ¢ 124 §1, 1975 ¢ 158 §3]

16.320 Demurrer to reply. The de-
fendant may demur to any new matter con-
tained in the reply when it appears upon the
face thereof that such matter is not a suffi-
cient reply to the facts stated in the answer.

16.325 Claims against party joined
as plaintiff or defendant. Any claim against
a person joined under ORS 13.180 must be
alleged in defendant’s answer. The party so
joined may respond to this claim by reply or
demurrer.

[1975 ¢.623 §10]

16.330 When objections are deemed
waived; effect of answer after demurrer
overruled. If no objection is taken, either by
demurrer or answer, the defendant shall be
deemed to have waived any objection, save for
the objection to the jurisdiction of the court,
and the objection that the complaint does not
state facts sufficient to constitute a cause of
action. If, however, a demurrer is interposed
and overruled, the objection thereby taken
shall not be waived by answering over, and
the court’s ruling thereon shall be subject to
review on appeal from final judgment in the
cause.

16.340 Objections which may be
made on trial of suit. In a suit, the objection
to the jurisdiction of the court, or that the
complaint does not state facts sufficient to
constitute a cause of suit, if not taken by
demurrer or answer, may be made on the
trial.

SUPPLEMENTAL PLEADINGS
AND AMENDMENTS

16.360 Supplemental pleadings. The
plaintiff and defendant, respectively, may be
allowed on motion to make a supplemental
complaint, answer or reply, alleging facts
material to the case, occurring after the
former complaint, answer or reply.

16.370 Amendments of course. Any
pleading may be once amended by the party of
course, without costs and without prejudice to
the proceedings already had, at any time
before the period for answering it shall expire;
in such case, a copy of the amended pleading
shall be served on the adverse party before the
expiration of said period.

16.380 Pleading over or amendment
after ruling on demurrer. After a decision
upon a demurrer, if it is overruled, and it
appears that the demurrer was interposed in
good faith, the court may in its discretion
allow the party to plead over upon such terms
as may be proper. If the demurrer is sus-
tained, the court may in its discretion allow
the party to amend the pleading demurred to,
upon such terms as may be proper.

16.390 Amendments before trial or
before cause submitted. The court may, at
any time before trial, in furtherance of jus-
tice, and upon such terms as may be proper,
allow any pleading or proceeding to be amend-
ed by adding the name of a party, or other
allegation material to the cause; and in like
manner and for like reasons may, at any time
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before the cause is submitted, allow such
pleading or proceeding to be amended, by
striking out the name of any party, or by
correcting a mistake in the name of a party, or
a mistake in any other respect, or when the
amendment does not substantially change the
cause of action or defense, by conforming the
pleading or proceeding to the facts proved.

16.400 Amendment or pleading over
after motion to strike. (1) When a motion to
strike out an entire pleading is allowed, the
court may, upon such terms as may be proper,
allow the party to file an amended pleading,
or, if the motion is disallowed, and it appears
to have been made in good faith, the court
may upon like terms allow the party to plead
over.

(2) In all cases where part of a pleading is
ordered stricken, the court, in its discretion,
may require that an amended pleading be
filed omitting the matter ordered stricken. By
complying with the court’s order, the party
filing such amended pleading shall not be
deemed thereby to have waived the right to
challenge the correctness of the court’s ruling
upon the motion to strike, and such ruling
shall be subject to review on appeal from final
judgment in the cause.

16.410 How amendment made. When
any pleading or proceeding is amended before
trial, mere clerical errors excepted, it shall be
done by filing a new pleading, to be called the
amended complaint, or otherwise, as the case
may be. Such amended pleading shall be
complete in itself, without reference to the
original or any preceding amended one.

16.420 Service of amended com-
plaint; default. If the complaint is amended,
a copy thereof shall be served on the defend-
ant or his attorney, and the defendant shall
answer the same within 10 days after service
thereof, if served within the county where the
action is brought, or within 20 days after
service thereof if served in any other county
in this state, unless the court shall prescribe a
different time; and if the defendant omits so
to do, the plaintiff may obtain judgment as in
other cases of failure to answer.

16.430 Serving amended pleading on
parties in default. Whenever an amended
pleading is filed, it shall be served upon all
parties who are not in default, but as to all
parties who are in default or against whom a
default previously has been entered, judgment
may be rendered in accordance with the
prayer of the original pleading served upon
them; and neither the amended pleading nor

the process thereon need be served upon such
parties in default unless the amended plead-
ing asks for additional relief against the
parties in default.

PARTICULAR MATTERS; HOW
PLEADED

16.460 Abolition of bills of revivor,
bills of review, exceptions and cross-bills;
suits affecting decrees; pleading equitable
matters in actions and proceedings there-
on; proceedings where action is on wrong
side of court. (1) Bills of revivor and bills of
review, of whatever nature, exceptions for
insufficiency, impertinence or irrelevancy,
and cross-bills are abolished; but a decree in
equity may be impeached and set aside, sus-
pended, avoided or carried into execution by
an original suit.

(2) In an action at law where the defend-
ant is entitled to relief, arising out of facts
requiring the interposition of a court of equi-
ty, and material to his defense, he may set
such matter up by answer, without the neces-
sity of filing a complaint on the equity side of
the court; and the plaintiff may, by reply, set
up equitable matter, not inconsistent with the
complaint and constituting a defense to new
matter in the answer. Said reply may be filed
to an answer containing either legal or equita-
ble defenses. The parties shall have the same
rights in such case as if an original bill em-
bodying the defense or seeking the relief
prayed for in such answer or reply had been
filed. Equitable relief respecting the subject
matter of the suit may thus be obtained by
answer, and equitable defenses to new matter
contained in the answer may thus be asserted
by reply. When such an equitable matter is
interposed, the proceedings at law shall be
stayed and the case shall thereafter proceed,
until the determination of the issues thus
raised, as a suit in equity by which the pro-
ceedings at law may be perpetually enjoined
or allowed to proceed in accordance with the
final decree; or such equitable relief as is
proper may be given to either party. If, after
determining the equities, as interposed by
answer or reply, the case is allowed to proceed
at law, the pleadings containing the equitable
matter shall be considered withdrawn from
the case, and the court shall allow such plead-
ings in the law action as are provided for in
actions of law.

(3) No cause shall be dismissed for having
been brought on the wrong side of the court.
The plaintiff shall have the right to amend his
pleadings to obviate any objection on that
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account. Testimony taken before the amend-
ment and relevant to the issue in the law
actions shall stand with like effect as if the
pleadings had been originally in the amended
form.

16.470 Pleading account; delivery of
copy of account; further account. A party
may set forth in a pleading the items of an
account therein alleged, or file a copy thereof,
with the pleading verified by himself, or his
agent or attorney, if within the personal
knowledge of such agent or attorney, to the
effect that he believes it to be true. If he does
neither, he shall deliver to the adverse party,
within five days after a demand thereof in
writing, a copy of the account, verified as in
this section provided, or be precluded from
giving evidence thereof. The court or judge
thereof may order a further account when the
one filed or delivered is defective.

16480 Performance of condition
precedent, how pleaded; proof. In pleading
the performance of conditions precedent in a
contract, it is not necessary to state the facts
showing such performance, but it may be
stated generally that the party duly per-
formed all the conditions on his part. If such
allegation is controverted, the party pleading
is bound to establish on the trial the facts
showing such performance.

16490 Judgment or other determi-
nation of court or officer, how pleaded. In
pleading a judgment or other determination of
a court or officer of special jurisdiction, it is
not necessary to state the facts conferring
jurisdiction, but such judgment or determina-
tion may be stated to have been duly given or
made. If such allegation is controverted, the
party pleading is bound to establish on the
trial the facts conferring jurisdiction.

16.500 Private statute, how pleaded.
In pleading a private statute, or a right de-
rived therefrom, it is sufficient to refer to
such statute by its title and the day of its
passage, and the court shall thereupon take
judicial notice thereof.

16.510 Corporate existence of city or
county and of ordinances or comprehen-
sive plans generally, how pleaded. (1) In
pleading the corporate existence of any city, it
shall be sufficient to state in the pleading that
the city is existing and duly incorporated and
organized under the laws of the State of
Oregon. In pleading the existence of any
county, it shall be sufficient to state in the

pleading that the county is existing and was
formed under the laws of the State of Oregon.

(2) In pleading an ordinance, comprehen-
sive plan or enactment of any county or incor-
porated city, or a right derived therefrom, in
any court, it shall be sufficient to refer to the
ordinance, comprehensive plan or enactment
by its title, if any, otherwise by its commonly
accepted name, and the date of its passage or
the date of its approval when approval is
necessary to render it effective, and the court
shall thereupon take judicial notice thereof.
As used in this subsection “comprehensive
plan” has the meaning given that term by

ORS 197.015.
[Amended by 1967 ¢ 493 §1; 1975 ¢ 332 §1]

16.530 Libel or slander action,
pleadings in. (1) In an action for libel or
slander it shall not be necessary to state in the
complaint any extrinsic facts for the purpose
of showing the application to the plaintiff of
the defamatory matter out of which the cause
of action arose; but it shall be sufficient to
state generally that the same was published
or spoken concerning the plaintiff. If such
allegation is controverted, the plaintiff shall
be bound to establish on the trial that it was
so published or spoken.

(2) The defendant may, in his answer,
allege both the truth of the matter charged as
defamatory, and any mitigating -circum-
stances, to reduce the amount of damages; and
whether he prove the justification or not, he
may give in evidence the mitigating circum-
stances.

16.540 Property distrained, answer
in action for. In an action to recover the
possession of property, distrained doing dam-
age, an answer that the defendant or person
by whose command he acted was lawfully
possessed of the real property upon which the
distress was made, and that the property
distrained was at the time doing damage
thereon, shall be good without setting forth
the title to such real property.

MATERIAL ALLEGATIONS
AND VARIANCES; ERRORS
OR DEFECTS

16.610 Material allegations, what
are. A material allegation in a pleading is one
essential to a claim or defense, and which
could not be stricken from the pleading with-
out leaving it insufficient as to such claim or
defense.
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16.620 Material allegation not de-
nied, deemed true; reply deemed denied.
Every material allegation of the complaint,
not specifically controverted by the answer,
and every material allegation of new matter
in the answer, not specifically controverted by
the reply, shall, for the purpose of the action,
be taken as true; but. the allegation of new
matter in a reply is to be deemed controverted
by the adverse party as upon a direct denial or
avoidance, as the case may require.

16,630 Variance; remedy when
material. No variance between the allegation
in a pleading and the proof shall be deemed
material, unless it has actually misled the
adverse party to his prejudice in maintaining
his action or defense upon the merits. When-
ever it shall be alleged that a party has been
so misled, that fact shall be proved to the
satisfaction of the court, and in what respect
he has been misled; and thereupon the court
may order the pleading to be amended upon
such terms as shall be just.

16.640 Immaterial variance; proce-
dure. When the variance is not material, the
court may direct the fact to be found according
to the evidence, or may order an immediate
amendment, without costs.

16.650 Failure of proof not a vari-
ance. When the allegation of the cause of
action or defense to which the proof is directed
is unproved, not in some particular or particu-
lars only, but in its entire scope and meaning,
it shall not be deemed a case of variance, but a
failure of proof.

16.660 Disregard of error or defect
not affecting substantial right. The court
shall, in every stage of an action, disregard
any error or defect in the pleadings or pro-
ceedings which does not affect the substantial
rights of the adverse party.

MOTIONS AND ORDERS

16.710 Order and motion defined.
Every direction of a court or judge made or
entered in writing in an action, suit or special
proceeding, and not included in a judgment or
decree, is denominated an order. An applica-
tion for an order is a motion.

16.720 Where and to whom motions
made. Motions shall be made to the court or
judge as provided by statute. They shall be
made within the circuit where the action or
suit is triable, except when made to a judge of
the court before whom the action is pending,

and without notice, in which case an order
may be made by such judge in any part of the
state.

16.730 Notice of motion. When a
notice of a motion is necessary, it shall be
served 10 days before the time appointed for
the hearing; but the court or judge thereof
may prescribe, by order indorsed upon the
notice, a shorter time. Notice of a motion is
not necessary except when required by stat-
ute, or when directed by the court or judge in
pursuance thereof.

16.740 Renewal of motions previous-
ly denied. If a motion made to a judge of the
court in which the action, suit or proceeding is
pending is refused in whole or in part, or is
granted conditionally, no subsequent motion
for the same order shall be made to any other
judge. A violation of this section is punishable
as a contempt, and an order made contrary
thereto may be revoked by the judge who
made it, or vacated by the court or judge
thereof in which the action, suit or proceeding

is pending.

PROCESS, NOTICES AND
PAPERS

16.760 Style of process. All process
authorized to be issued by any court or officer
thereof shall run in the name of the State of
Oregon, and be signed by the officer issuing
the same; and if such process is issued by a
clerk of a court, he shall affix thereto his seal
of office. In all actions, suits or proceedings by
or against the state, it is to be styled the State
of Oregon.

16.765 Process must be shown to
certain persons. Any person executing
process of any kind is then, and at all times
subsequent, so long as he retains it, bound to
show the same, with all papers attached, to
any person legally interested therein.

16.770 Notices to be in writing;
service of notices and papers. Notices shall
be in writing, and notices and other papers
shall be served on the party or attorney in the
manner prescribed in ORS 16.780 to 16.800,
where not otherwise provided by statute.

16.780 Who may serve notice or
paper; manner and proof of service. The
service, or when served by mail, the deposit in
the post office, may be made by any person
other than the party himself. If service is
made by an attorney in the action, suit or
proceeding, proof thereof may be made by his
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certificate. Otherwise, the proof of service
shall be the same as the proof of service of a
summons, and shall be returned with the
original notice, or other paper of which service
is made, at the time and place therein pre-
scribed for the hearing or other proceeding to
be had thereon. The service may be personal,
by delivery of a copy of the notice or other
paper to the party or attorney on whom the
service is required to be made, or it may be as
follows:

(1) If upon an attorney, it may be made
during his absence from his office by leaving
the copy with his clerk therein, or with a
person having charge thereof; or when there is
no person in the office, by leaving it between 6
a.m. and 9 p.m. in a conspicuous place in the
office, or if it is not open to admit of such
service, then by leaving it at the attorney’s
residence with some person of suitable age
and discretion.

(2) If upon a party, it may be made by
leaving the copy at his residence between 6
a.m. and 9 p.m. with some person of suitable
age and discretion.

16.790  Service by mail. (1) Service by
mail may be made where the person on whom
it is to be made resides or has his office at a
place where there is a regular communication
by mail.

(2) In case of service by mail, the copy of
the notice or other paper to be served must be
deposited in the post office, in a sealed enve-
lope, with postage paid, addressed to the
person on whom it is to be served, at his
regular office address, or his address as last
given by him on any document which he has
filed in the cause and served on the party
making service by mail; and if he does not
maintain a regular office or if the filed docu-
ments do not contain his address he may be
addressed at his usual place of abode. The
service shall be deemed to be made on the day
of the deposit in the post office, and not other-
wise.

16.800  Service where party is absent
from state; service on attorney or clerk.
When a party is absent from the state, and
has no attorney in the action or suit, service
may be made by mail, if his residence is
known. When a party, whether absent or not
from the state, has an attorney in the action
or suit, service of notice or other papers shall
be made upon the attorney if the address of
his office is known. If the residence and place
of business of the party and his attorney are

unknown, service may be made upon the clerk
of the court for either of them.

16.810 Application of foregoing
provisons. The provisions of ORS 16.770 to
16.800 do not apply to the service of a sum-
mons or process, nor so much thereof as allows
service to be made of any notice or other paper
to bring a party into contempt, otherwise than
upon such party personally.

16.820 Service of process or papers
on district attorney where county is party.
Whenever there is pending in any court of this
state a suit or action to which any county of
the state is a party, and any process, notice or
document therein is required by law to be
served upon the county clerk, an additional
copy shall also be served upon the district
attorney of the county in the same manner as
required to be served upon the county clerk.

16.830 Sunday, civil process not to
be served on; invalidity; penalty. If any
person shall serve or execute any civil process
on a Sunday, the service shall be void, and
such person, upon conviction thereof, shall be
fined not less than $5 nor more than $50.

16.840 Telegraphic transmission of
writ, order or paper, for service; proce-
dure. Any writ or order in any civil action,
suit or proceeding, and all other papers requir-
ing service, may be transmitted by telegraph
for service in any place, and the telegraphic
copy, as defined in ORS 757.631, of such writ,
order or paper so transmitted may be served
or executed by the officer or person to whom it
is sent for that purpose, and returned by him
if any return be requisite, in the same manner
and with the same force and effect in all
respects as the original might be if delivered
to him. The officer or person serving or execu-
ting the same shall have the same authority
and be subject to the same liabilities as if the
copy were the original. The original, if a writ
or order, shall also be filed in the court from
which it was issued, and a certified copy
thereof shall be preserved in the telegraph
office from which it was sent. In sending it,
either the original or a certified copy may be
used by the operator for that purpose.

16.850 Notice or paper not invalidat-
ed by formal defects. A notice or other paper
is valid and effectual, although defective
either in respect to the title of the action or
suit in which it is made, or the name of the
court or the parties, if it intelligently refers to
such action or suit.
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16.860 Filing of papers. All undertak-
ings, affidavits or other papers required by or
provided for in the procedural statutes shall
be filed with the clerk or court administrator,
except when the statute otherwise provides. A
pleading or paper shall be filed by delivering
it to the clerk or court administrator at his
office, who shall indorse upon it the day of the
month and the year. The clerk or court admin-
istrator is not required to receive for filing
any paper unless the name of the court, the
title of the cause and the paper, and the
names of the parties, and the attorney, if
there be one, is intelligibly indorsed on the
front of the document, nor unless the contents
thereof can be read by a person of ordinary

skill.
[Amended by 1977 ¢ 607 §1]

16.870 Lost papers, substitution for.
If an original paper or pleading is lost, or
withheld by any person, the court or judge
thereof may order a copy thereof to be filed

and used instead of the original.

16.880 Elisor, appointment of, for
execution of process. (1) Process in any
action, suit or proceeding may be executed by
a person specially appointed by the court or
judge thereof, who is denominated an elisor,
in any of the following cases:

(a) When the sheriff is a party.
(b) When the office of sheriff is vacant.

(c) When it appears to the satisfaction of
the court or judge that the process should be
executed immediately, and before the sheriff
could be reached.

(2) An elisor may be required to give
security in such manner as the court may
direct. He is vested with the same powers,
duties and responsibilities as the sheriff with
respect to execution of process delivered to
him.

[Amended by 1959 ¢ 628 §6, 1965 c.221 §11]
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