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GENERAL PROVISIONS

763.010 Definitions. Asused in this chap-
ter, unless the context requires otherwise:

(1) “Highway” includes all roads, streets,
alleys, avenues, boulevards, parkways and
other places in this state actually open and in
use, or to be opened and used for travel by
the public.

(2) “Installation costs,” when used in
the context of protective devices, includes
costs of acquiring, assembling and rendering
operational the device and its attendant con-
trols, circuitry and fail-safe mechanisms.

(3) ‘“Maintenance costs,” when used in
the context of protective devices, includes
preventive maintenance, repair and replace-
ment of the device and its attendant controls,
circuitry and fail-safe mechanisms.

(4) “Protective device” means a sign,
signal, gate or other device to warn or pro-
tect the public, installed at a railroad-high-
way crossing,

(5) ‘‘Public authority” means the state,
county, municipality or other public author-
ity.

(6) “Railroad” has the meaning given
that term in ORS 760.005, and includes log-
ging and other private railroads.

(7) “Railroad company” includes every
corporation, company, association, joint
stock association, partnership or person, and
their lessees, trustees or receivers, appointed
by any court whatsoever, owning, operating,

controlling or managing any railroad.
[Amended by 1971 ¢.655 §141; 1973 ¢.717 §1]

763.013 Policy; authority vested in
state and commissioner. It is the policy of
this state to achieve uniform and coordinat-
ed regulation of railroad-highway crossings
and to eliminate crossings at grade wherever
possible. To these ends, authority to control
and regulate the construction, alteration, and
protection of railroad-highway crossings is
vested exclusively in the state, and in the
Public Utility Commissioner as provided in
this chapter.

[1973 c.615 §7]

Note: 763.013 was added to and made a part of
chapter 763 but not of any series therein by legisla-
tive action.

763.015 [Repealed by 1969 ¢.352 §1]

763.020 Authority to construct grade
crossings; protective devices, (1) Except
for the repair of lawfully existing roads and
highways or the replacement of tracks, no

highway shall be constructed across the track
of any railroad company at grade, nor shall
the track of any railroad company be con-
structed across a highway at grade, without
having first secured the permission of the
commissioner.

(2) Whenever any railroad company de-
sires to cross any established and existing
highway at grade or any public authority de-
sires to lay out and extend any highway over
and across any established and existing rail-
road at grade, it shall file with the commis-
sioner its application setting forth the objec-
tions and difficulties of making such crossing
either above or below the grade of the exist-
ing highway or railroad.

(3) Upon receipt of the above application
the commissioner, after hearing, unless a
hearing is not required under ORS 763.080,
shall:

(a) Determine whether the public safety,
public convenience and general welfare re-
quire a grade separation; and

(b) In the event a grade separation is not
required, determine whether the application
should be refused or granted, and upon what
terms and conditions.

(4) If the grade crossing application is
granted, the commissioner shall determine
and prescribe the manner of construction,
maintenance, use and protection, including
the number, kind and location of protective
devices and stop signs to be installed at the
crossing, the allocation of costs and the place
of the crossing.

[Amended by 1963 c.118 §1; 1971 c.655 §142; 1973
¢.717 §2]

763.030 KElimination, relocation and al-
teration of grade crossing. (1) The commis-
sioner, upon his own motion or upon applica-
tion by a railroad or by the public authority
in interest after hearing, unless hearing is
not required under ORS 763.080, and upon
finding that such action is required by the
public safety, necessity, convenience and
general welfare may:

(a) Eliminate a grade crossing by relo-
cation of the highway;

(b) Alter or abolish any grade crossing
or change the location thereof, or require
a separation of grades at any such crossing;

(c) Alter or change any existing crossing
at separated grades; and

(d) Require installation or alteration of
protective devices,
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(2) The commissioner shall prescribe the
time and manner of such alteration, change,
installation or alteration, and the terms and

conditions thereof.
[Amended by 1963 c.118 §2; 1971 c.655 §143; 1973
.717 §3]

763.035 Authority to fix speeds at
crossings. (1) The power to fix and regu-
late the speed of railway trains at public
railroad-highway crossings is vested exclu-
sively in the state.

(2) Upon petition of any public authority
in interest or of any railroad or upon his own
motion, the commissioner shall, after due in-
vestigation and hearing, unless a hearing is
not required under ORS 763.080 enter an or-
der fixing and regulating the speed of rail-
way trains.

(3) The speed limits fixed by the com-
missioner shall be maximum speed limits and
shall be commensurate with the hazards pre-
sented and the practical operation of the
trains.

[Formerly 760.050]
Note: See note under 753.013.

763.040 Construction and alteration of
crossings above or below grade. No highway
shall be constructed across the track of any
railroad company above or below grade, nor
shall the track of any railroad company be
constructed across a highway above or be-
low grade, without having first secured the
permission of the commissioner. If permis-
sion is granted, the commissioner shall,
after a hearing, unless hearing is not required
under ORS 763.080, prescribe the terms and
conditions upon which such crossing shall be
made and shall allocate the cost of construc-
tion and maintenance.

[Amended by 1971 ¢.655 §144; 1973 c.717 §4]

763.050 [Amended by 1963 c.118 §3; 1971 c¢.655
§145; 1973 ¢.717 §5; renumbered 763.250]

763.055 Specifications for construction
and maintenance of crossings; application
of specifications; priorities; compliance.
(1) The commissioner shall adopt regula-
tions prescribing specifications for the con-
struction and maintenance of railroad-high-
way crossings, both at grade level and at sep-
arated grades. The specifications shall be de-
veloped in consultation with the Department
of Transportation and representatives of
cities and counties, and shall conform to na-
tionally recognized and commonly used
standards to insure that the crossings are
constructed and maintained in a manner that

conforms to the public safety, necessity, con-
venience and general welfare, including but
not limited to the projected transportation
needs.

(2) Specifications for separate crossings
adopted under subsection (1) of this sec-
tion do not apply to crossings in existence on
the effective date of the regulation prescrib-
ing the specifications. However, within a rea-
sonable period after the effective date, cross-
ings shall be altered or reconstructed to
comply with the regulations in effect at the
time of the alteration or reconstruction.

(3) Priorities for such alterations or re-
construction shall be established by the com-
missioner, based upon the expressed need of
the public authority in interest, and upon
such other factors as danger or inconven-
ience to motorists, age of the structure,
frequency of reported accidents and degree
of noncompliance with regulations.

(4) If the public authority in interest or
the railroad company fails to so alter or re-
construct a crossing, the commissioner, after
notice and hearing, shall order the alteration
or reconstruction and proceed in accordance
with ORS 763.090.

[1973 c.717 §14]
Note: See note under 763.013.

763.060 [Amended by 1971 ¢.655 §146; 1973 ¢.717
§6; renumbered 763.260]

763.070 [Amended by 1963 ¢.118 §4; renumbered
763.320]

763.080 Procedure fo obtain permis-
sion for crossings. (1) Proceedings to carry
out ORS 763.010, 763.020, 763.030, 763.040
to 763.100, 763.170 to 763.190, T63.250,
763.260 and 763.320, including the right to
review any order of the commissioner, shall
be substantially the same as that prescribed
in ORS chapter 756. If the final order of the
commissioner, in a proceeding initiated un-
der ORS 763.030 or 763.170 by a city or
county is appealed and the city or county
prevails, it shall be entitled to costs and
reasonable attorney fees.

(2) The commissioner may adopt rules
to govern the procedure, and to regulate the
mode and manner of all investigations and
hearings under ORS 763.010, 763.020,
763.030, 763.040 to 763.100, 763.170 to
763.190, 763.250, 763.260 and 763.320.
Upon good cause appearing therefor and
when no issue has been raised by the parties
to the proceeding, or when all issues raised
have been resolved between the parties, the
commissioner may, upon such conditions as
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he may prescribe, enter an order granting or
denying the authority or relief requested
without the hearing otherwise required un-
der this chapter. ‘

(3) The authority granted the commis-
sioner by this chapter is in addition to and
not in lieu of the authority of the Depart-
ment of Transportation or of any city, coun-
ty or other political subdivision of the state
to use other remedies and procedures to pro-
vide public highways for the traveling pub-
lie.

[Amended by 1963 c.118 §5; 1971 c.655 §147; 1973
¢.717 §7]

763.090 Procedure to compel compliance
with orders. (1) The railroad company, pub-
lic authority or person to whom the order of
the commissioner is directed under ORS
763.010, 763.020, 763.030, 763.040 to
763.100, 763.170 to 763.190, 763.250,
763.260 and 763.320, shall comply with such
order. In case of failure to comply, the com-
missioner shall thereupon take proceedings
to compel obedience to such order.

(2) The circuit court has power in case
of all such orders by the commissioner to
compel obedience therewith by mandamus,
brought in the name of the state, subject,
however, to appeal to the Court of Appeals in
the same manner and with like effect as
provided in cases of appeal from the order
of the circuit court.

[Amended by 1963 c.118 §6; 1971 c.655 §148]

763.100 Work and materials furnished
by railroad company; supervision of work.
All work and the material for work done
under ORS 763.010, 763.020, 763.030,
763.040 to 763.100, 763.170 to 763.190,
763.250, 763.260 and 763.320 within the
limits of railroad rights of way shall, if the
railroad company so desires, be furnished
and done by the railroad company. However,
the commissioner shallehave supervision of
the work and may decide the kind of ma-
terial to be used; provided, that with respect
to state highways, the work shall be done
under the direct supervision of the Highway
Division of the Department of Transporta-
tion.

[Amended by 1953 c.190 §2; 1963 c.118 §7]

763.110 Advance warning signs. The
commissioner may prescribe the number,
kind and location of advance warning signs
to be installed on the highway in advance of
a railroad-highway grade crossing. Such

signs shall conform to standards adopted by
the Department of Transportation,
[1973 c.615 §8]

Note: See note under 763.013.

763.120 Authority over duration that
grade crossing may be blocked. (1) The
power to fix and regulate the length of time
a public railroad-highway grade crossing
may be blocked by railroad equipment is
vested exclusively in the state.

(2) Upon petition of the public author-
ity in interest, or of any railroad or upon
his own motion, the commissioner shall, after
due investigation and hearing, unless hear-
ing is not required under ORS 763.080, enter
an order fixing and regulating the length of
time a public railroad-highway grade cross-
ing may be blocked by railroad equipment.

(3) The time limits fixed by the commis-
sioner shall be maximum time limits and
shall be commensurate with reasonable re-
quirements of train and vehicular traffic op-
erations.

[1973 c.615 §9]

Note: See note under 763.013.

763.130 When stop signs are to be in-
stalled by railroad; exemption. (1) At ev-
ery farm or private grade crossing of a rail-
road where no automatic grade crossing pro-
tective device is installed, the railroad shall
cause to be installed and maintained, as a
means of protecting the crossing, one or
more stop signs.

(2) The commissioner shall, after hear-
ing, unless hearing is not required under
ORS 763.080, prescribe the number, type and
location of the stop signs and may exempt a
farm or private crossing if he finds that the
installation of such sign or signs at the cross-
ing would create a hazard or dangerous con-
dition that would not otherwise exist.

[1973 c.615 §10]
Note: See note under 763.013.
768.150 [Repealed by 1963 c.118 §10]

768.160 [Repealed by 1963 c.118 §10]

763.170 Dangerous grade crossings; no-
tice; hearing; order to install protective de-
vices; allocation of cost. (1) The Public Util-
ity Commissioner on his own motion may, or
upon complaint by the common council or
mayor of any city, or any county judge or
county commissioner or county roadmaster,
or by five or more residents and taxpayers
in any city, county or road district to the ef-
fect that a public highway and a railroad
cross one another in such city, county or
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road district at the same level, and that such
grade crossing is unsafe and dangerous to
travelers over such highway or railroad,
shall give notice to the railroad company, of
the filing of such complaint, and furnish a
copy of the same to the railroad company,
and order a hearing thereon in the manner
provided for hearings in ORS 756.500 to
756.610.

(2) If upon such hearing it appears to
the satisfaction of the commissioner that the
crossing complained of is unsafe and danger-
ous to human life, he may order the cross-
ing closed or order and direct the railroad to
install and maintain proper protective de-
vices, and establish a date by which such
devices are to be installed and placed into
operation. The commissioner shall apportion
the cost and expense of the installation
thereof in accordance with subsection (1) of
ORS 763.270, and shall suspend the effective
date of his said order until the public agency
or agencies in interest, as determined by the
commissioner, have consented to said appor-
tionment and have agreed to comply there-
with.

[Amended by 1961 c¢.88 §1; 1971 c.655 §149; 1973
c.717 §8]

763.180 Procedure for determining mode
of track crossing of intersecting railroads.
(1) Whenever it becomes necessary for the
track of one railroad to cross the track of
another railroad, the commissioner shall
ascertain and define upon complaint or his
own motion and on notice, in the manner
provided in ORS 756.500 to 756.610, the
mode of such crossing which occasions the
least probable injury upon the safety, wel-
fare and interests of the public and the
rights of the company owning the road
which is intended to be crossed.

(2) The commissioner shall also deter-
mine the compensation to be paid by the
railroad so seeking to cross the other, if the
railroads are unable to agree thereon, and
the points and manner of such connection.

(3) If it appears to the commissioner
that it is reasonable and practicable to avoid
a grade crossing, the commissioner shall by
his order prevent the same, and shall pre-
scribe the manner of such crossing.

(4) If any railroad seeks to cross at
grade with its tracks the tracks of another
railroad, the railroad seeking to cross at
grade shall be compelled to pay all damages
caused by such crossing, and to interlock or
protect such crossing by safety devices to
be designated by the commissioner, and to

pay all costs of appliances, together with
the expenses of putting them in and main-
taining them. This requirement does not ap-
ply to crossings of sidetracks.

[Amended by 1963 c.118 §8; 1971 ¢.655 §149a]

763.190 Installation of protective de-
vices where railroads intersect at grade.
(1) In any case where the tracks of two or
more railroads cross each other at a com-
mon grade in this state, the railroads, when
ordered by the commissioner upon the com-
plaint or his own motion, upon notice, in the
manner provided in ORS 756.500 to 756.610,
shall protect such crossings by interlocking
or other safety devices, under regulations to
be designated by the commissioner, to pre-
vent trains colliding at such crossings.

(2) The commissioner in making such
order shall designate the manner of such
interlocking protection, and shall apportion
the cost of installing and maintaining the
same between the several railroads, if such
railroads are unable to agree upon the same

between themselves,
[Amended by 1963 c.118 §9; 1971 ¢.655 §149b]

763.200 Forfeiture for noncompliance
Any company, corporation, person or re-
ceiver operating any railroad who neglects
to comply with any order made by the com-
missioner under this chapter shall forfeit
and pay to the state a penalty of $500 per

week for each week of such neglect.
[Amended by 1971 ¢.655 §150; 1973 ¢.717 §17]

763.210 Use of findings of commissioner
regarding hazards at crossings. The determi-
nations of the commissioner under this chap-
ter as to hazards at crossings shall not be ad-

missible in any civil action for damages.
[1971 ¢.655 §151]

COST ALLOCATIONS

763.250 Division of expenses between
railroad and public authority. The following
expenses shall be divided between the rail-
road company or companies and the public
authority in interest:

(1) That portion of the expense of any
alteration or change resulting in the elimina-
tion of a grade crossing under subsection (1)
of ORS 763.030 by reason of relocation of
the highway which is directly chargeable to
the grade elimination.

(2) The expense of construction, change,
alteration, abolition and relocation of any
crossing under ORS 763.020, 763.030 or
763.040, including installation of protective
devices.
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(3) The expenses of maintenance of
crossings above or below grade under ORS
763.030 and 763.040.

[Formerly 763.050]

763.260 Payment where public highway
involved. (1) As to all crossings above or
below grade constructed on state highways,
the proportion of expense to be borne by
public authority in interest shall be paid
from the state highway funds.

(2) Any public authority in interest act-
ing through its governing body may, at its
option, by agreement with the Department
of Transportation, bear a share of the ex-
pense of constructing any railroad crossing
above or below grade on a state highway.

(3) If federal funds allocated specifical-
ly for removal of hazards at hazardous rail-
road-highway crossings are available for any
part of the work to be performed, the com-
missioner shall cause such funds to be used
for such purposes.

[Formerly 763.060]

763.270 Apportionment of costs of pro-
tective devices. (1) In any proceeding aris-
ing under ORS 763.020, 763.030, 763.035 or
763.170, unless the parties agree otherwise,
installation and maintenance costs of protec-
tive devices shall be apportioned as follows:

(a) At a new, existing or relocated cross-
ing: 30 percent of the installation costs to
the Grade Crossing Protection Account and
all remaining installation costs shall be fair-
ly and reasonably apportioned between the
public authority in interest and the railroad
company but not more than 20 percent shall
be apportioned to the public authority in in-
terest, and all maintenance costs to the rail-
road company.

(b) Notwithstanding paragraph (a) of
this subsection, at a new crossing requested
by a public authority: All installation costs
to the public authority in interest, and all
maintenance costs to the railroad company.

(¢) Notwithstanding paragraph (a) of
this subsection, at a new crossing requested
by a railroad company: All installation and
maintenance costs to the railread company.

(2) As a condition precedent to the is-
suance of an order in any such proceeding,
the commissioner may, with the consent of
the public authority in interest, require the
closure of any existing crossing in the area
and shall apportion to the railroad company,
for each crossing closed, not less than 10 per-
cent of the total cost of the project. Such ad-

ditional portion shall reduce the share other-
wise apportionable to the public authority in
interest.

[1973 ¢.717 §10]

763.280 Allocations for crossings above
or below grade. In any proceeding arising
under ORS 763.040, unless the parties agree
otherwise, the cost of construction or altera-
tion of crossings above or below grade shall
be apportioned as follows:

(1) At existing crossings above or below
grade: 30 percent of the cost to the Grade
Crossing Protection Account and all remain-
ing installation costs to the parties as is fair
and reasonable but not more than 20 percent
of the costs to the public authority in inter-
est.

(2) At a new crossing requested by a
public authority, all construction costs to the
public authority in interest.

(3) At a new crossing requested by a
railroad company, all construction costs to

the railroad company.
[1973 ¢.717 §11]

763.290 Apportionment where federal
funds available. In the event any protective
device is to be installed or altered at an exist-
ing or relocated crossing or any reconstruc-
tion or alteration is made at an existing sep-
aration structure, with the aid of any fed-
eral funds allocated specifically for removal
of hazards at hazardous railroad-highway
crossings, the commissioner shall, unless the
parties agree otherwise:

(1) Apportion the amount of such fed-
eral funds to payment of installation or con-
struction costs;

(2) Apportion the remaining installation
or construction costs as provided by ORS
763.270 and 763.280; and

(3) Apportion maintenance costs to the

railroad company.
[1973 ¢.717 §12]

763.300 Procedure where disagreement
as to allocation exists. (1) In any proceed-
ing under ORS 763.030 or 763.170, where
the application to the commissioner states
that the parties are not in agreement as to
apportionment of costs, but the applicant is
willing to advance the amount of money rea-
sonably necessary to enable the respondent
to complete the work which must be done
by it or the amount reasonably necessary is
available and can be advanced from the
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Grade Crossing Protection Account, the com-
missioner shall set the application for hear-
ing as soon as his calendar permits on the
questions of:

(a) The necessity for the project;

(b) The approval of the location and the
engineering plans, including provisions for
handling traffic during construction and the
work to be performed by each party; and

(¢) The sum to be advanced by the ap-
plicant or the account for the work to be
done by the respondent.

(2) The commissioner shall render as
promptly as possible an interim order, effec-
tive within 20 days on such questions, re-
serving for later hearing and decision the
question of the apportionment of costs. The
interim order shall also direct the respond-
ent to proceed upon receipt of the sum to be
advanced by the applicant or the account
without delay to perform the work to be
done by respondent, integrating the work
with that of the applicant or its contractor
in such manner that neither will unreason-
ably obstruct or delay the work of the oth-
er, to the end that the people of the state
may have the use of the project at the ear-
liest possible date.

(3) In the final order apportioning costs,
the sum advanced by the applicant or the
account shall be credited against its share of
the costs. In the final order there shall also
be credited against applicant’s share of the
costs any increase in the costs found by the
commissioner to be directly attributable to
respondent’s wilful failure or refusal, after
the effective date of the interim order, to
proceed with its own work or to integrate
the work with that of applicant or its con-

tractor.
[1973 c.717 §13]

763.310 Reimbursement procedure for
railroad and public authority. (1) Upon
completion of the construction, reconstruc-
tion or alteration of a crossing, or of the in-
stallation or alteration of grade crossing
warning or safety devices at a crossing, the
railroad company or the public authority in
interest shall present to the commissioner
for approval its claim for reimbursement for
the cost thereof in the amount apportioned
to the Grade Crossing Protection Account.
The commissioner shall, if he approves the
claim, certify to the Department of Trans-

portation that such cost is payable from the
account and, when a claim is so approved and
certified by the commissioner, the Depart-
ment of Transportation shall as funds be-
come available, order it paid from the account.

(2) The commissioner may make such
audit as he considers necessary before or
after each such disbursement for the purpose
of determining that the money is expended
for the purposes and under the conditions
authorized by ORS 763.270 and 763.280. By
presentation of its claim, the railroad com-
pany and the public authority consent to
make pertinent records showing costs of la-
bor and materials available to the commis-

sioner.
[1973 ¢.717 §186]

763.320 Expense contributed by public
held in trust by railroad company. Any por-
tion of the cost or expense that is contrib-
uted or borne by any public authority under
ORS 763.010, 763.020, 763.030, 763.040 to
763.100 and 763.170 shall forever be consid-
ered as held in trust by the railroad com-
pany receiving the same or the benefits
thereof, and no part thereof shall be consid-
ered a part of the value of the property of
the railroad company upon which it is en-

titled to receive a return.
[Formerly 763.070]

763.330 Grade Crossing Protection Ac-
count; use; limits, There is established in
the State Highway Fund an account to be
known as the Grade Crossing Protection Ac-
count. There shall be credited to the account
each fiscal year, from funds received by the
State Highway Fund under ORS chapters
481 and 482, the sum of $600,000. State-
shared highway fund revenues for cities and
counties, as well as Highway Division ex-
penditures for the elimination of hazardous
railroad-highway crossings, shall be com-
puted and allocated prior to any appropria-
tion or transfer to the account. Money cred-
ited to the account is continuously appro-
priated and shall be expended for railroad-
highway crossing safety as authorized by
ORS 763.270 and 763.280. No more than
$100,000 in the aggregate shall be expended
from the account in any one fiscal year for
costs of construction, reconstruction, altera-

tion or relocation of separated crossings.
[1973 ¢.717 §15]
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