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CROSS REFERENCES

CROSS REFERENCES

Acquisition of utility’s land by State Highway Com-
mission, 366.332 and 366.333

Approval of planning commission or governing body
of city or county required before creating street
or way to partition land, 92.014

Cemetery lands exempt from condemnation, 61.755

Condemnation of private property not permitted
without compensation, Const. Art. XI, §4, Const.
Art. I, §18

Foreign utilities, condemnation by, 57.815

Lis pendens, necessity for filing in action or suit
affecting land, 93.740

Navigable streams, lines or bridges across, con-
struction of when authorized by State Land
Board, 376.620

Overhead transmission lines, certificate of public
necessity, 758.015

People's utility districts, rights of way on public
lands, 261.305

Public uses for which private property may be con-
demned, Const. Art. I, §18

State Highway Commission, acquisition of rights of
way by, 366.320 to 366.335

Structure, pipeline, ditch, cable or wire on right
of way of state highway or county road, neces-
sity for permission, 374.305 to 374.325

Tide and submerged land, easements and licenses
across, 274.040

T2.015

Acquisition of railway right of way by State Highway
Commission, 366.335

772.020

Clearing railroad right of way of debris on forest
lands, 477.685
Crossing located but unconstructed railway, 35.010

Fences and crossings on railroad right of way,
608.310

Highways, through, interference with railroad fa-
cilities, 374.020
Railroad crossings, Ch. 763

Railroads crossing each other, determination of
method of crossing, 763.180 to 763.200

Side lines and extensions, procedure for construc-
tion, 760.060

State lands, right of way over, 273.751

Water rights, condemnation of for railroad pur-
poses, 537.310

772.040

Construction and maintenance of adequate bridge
gx_}s%ulgert over ditch or pipe across highway,
.61

772.106
Franchise toll roads, 383.210 to 383.280

772.145
Toll bridges, 383.310 to 383.380

112.205
Applicability of forest fire protection laws, 477.003

772.210

Condemnation for municipal telephone systems,
225.130 to 225.160

772.805
Drainage districts, condemnation of land by, 547.305

72.410
Flume ways for floating timber, permits by county
court for construction of on county roads, 376.610
Logging railroads, acquisition of right of way for,
376.145, 376.505 to 376.540

vV2.515

Construction of adequate bridges over pipe lines
crossing highways, 376.615
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RIGHTS OF WAY FOR PUBLIC USES

§ 772.030

CONDEMNATION OF PROPERTY
BY PRIVATE CORPORATIONS
GENERALLY

772.005 [Repealed by 1971 c.655 §250]

7712.010 Right of entry for survey of
proposed right of way. A corporation organ-
ized for the construction of a railway, or
canal or of any ditch or flume for the con-
ducting of water for irrigation or domestic
purposes, or for the purpose of selling water
to the public for general purposes for public
use, or for conducting water by means of
pipe laid upon or under the surface of the
ground; or desiring to use electrical power
in the operation of any railway, shall have
a right to enter upon any land, between the
termini thereof or elsewhere, for the purpose
of examining, locating or surveying the lines
of such electric or other railway, canal, ditch,
flume or pipeline, for the purpose of survey-
ing or measuring any lands or rights appur-
tenant thereto needed for such purposes,

doing no unnecessary damage thereby.
[Amended by 1971 ¢.655 §232]

772.015 Condemnation of lands for
rights of way and necessary facilities. Any
corporation mentioned in ORS 772.010 may
condemn so much land as may be neces-
sary for the lines of such railway, canal,
ditch, flume or pipeline, not exceeding 100
feet in width, besides a sufficient quantity
of land for toolhouses, workshops, materials
for construction, timber excepted, and a
right through such adjacent land to enable
such corporation to construct and repair its
lines, poles, towers, wires, underground
wires, supports and necessary equipment,
railway, canal, ditch, flume or other pipeline,

and to make proper drains.
[Amended by 1971 c.655 §233]

772.020 Condemnation of additional
land for railway purposes. (1) Any railway
corporation mentioned in ORS 772.010 may
condemn a sufficient quantity of land in ad-
dition to that specified in ORS 772.015, for
necessary sidetracks, spur tracks and later-
als reasonably necessary for manufacturing
establishments, also for depot and water
stations, cuttings and embankments, and for
the proper construction, security and con-
venient operation of its road.

(2) Any such railway corporation may
cross, intersect, join and unite its railway
with any other railway at any point in its

route, and upon the grounds of such other
railway corporation, and make the neces-
sary turnouts, sidings, switches and other
conveniences in furtherance of the object of
its connection and may condemn to make
such crossings. The railway which is or may
be intersected by new railways, may unite
with the owners of such new railways in
forming the intersection and connection, and
grant the facilities mentioned in this sub-
section.

772.025 Necessity of approval of Public
Utility Commissioner before railroad may
cross or connect with another railroad. (1)
Whenever any railroad corporation, author-
ized by ORS 772.020 to condemn the right
to cross or connect with any other right of
way or constructed line of railroad, is un-
able to agree with the owner of the line
which it desires to cross, it may apply to
the Public Utility Commissioner in the
manner provided by ORS 763.180 to 763.200.

(2) Upon such application and upon
notice and hearing as provided in ORS
756.500 to 756.610, the commissioner shall
determine the right to crossing, intersection
or connection, the mode and manner thereof
and the compensation to be paid therefor.

(3) No agreement for the crossing of
one railroad by another shall be valid with-
out the approval of the commissioner.
[Amended by 1971 ¢.655 §234]

772.030 Condemnation of right of way
through canyon or pass for joint use by
railroads. (1) Any railroad company whose
right of way passes through any canyon,
pass or defile shall not prevent any other
railroad company from the use and occu-
pancy of said canyon, pass or defile for the
purpose of its railroad in common with the
railroad first located.

(2) Any railroad company authorized
by law to condemn property for right of
way or any other corporate purpose, may
commence an action for condemnation of a
right of way through any canyon, pass or
defile for the purpose of its railroad, where
right of way has already been located, con-
demned or occupied by some other railroad
company through such canyon, pass or de-
file for the purpose of its railroad.

(3) Thereupon like proceedings shall be
had as are provided by the laws of this state
for the condemnation of land for right of
way and other railroad purposes. At the
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UTILITIES; RAILROADS AND OTHER CARRIERS

time of rendering judgment for damages,
the court or judge thereof shall enter a
judgment or decree authorizing the railroad
to occupy and use the right of way, road-
bed and track, if necessary, in common with
the railroad company already occupying or
owning the same, and defining the terms
and conditions upon which the same shall be
so occupied and used in common.

772.035 Acquisition of water rights by
corporations for canal, irrigation, domestic
or stock purposes. Any corporation organ-
ized in whole or in part for the construction
of a canal for navigating or manufacturing
purposes or of any ditch or flume for the
purpose of conveying water for irrigating,
domestic or stock purposes may condemn
such waterways, water rights or privileges,
or otherwise acquire established water
rights or privileges, or those initiated by
performing any acts required, provided or
permitted by law, as may be necessary or
convenient for the purpose of supplying,
operating, constructing or maintaining the
same.

"%2.040 Condemnation rights of pipe
corporations. Except in cities, any corpora-
tion organized for conducting water by
means of pipe laid upon or under the surface
of the ground may, so far as may be neces-
sary for the laying and keeping in repair its
water pipes, condemn the use of so much
land as may be necessary, and may make
whatever cuts and excavations as soon as
practicable after condemnation.

772.045 Right to cut timber and build
aqueducts. Any railway corporation men-
tioned in ORS 772.010 may cut down any
standing timber in danger of falling upon its
line or railway, making compensation there-
for as provided in ORS 772.055 for lands

taken for the use of the corporation.
[Amended by 1971 ¢.855 §235]

772.050 Condemnation of riparian rights
and for reservoirs. Any corporation men-
tioned in ORS 772.010 may also condemn:

(1) The rights of riparian proprietors
in any lake or stream, to enable such cor-
poration to develop, manufacture or furnish
electrical energy for the operation of any
railway in this state.

(2) Lands for the sites of reservoirs for
storing water for future use, and for rights

of way for feeders carrying water to reser-
voirs, and for ditches, canals, flumes or pipe-

lines carrying the same away.
[Amended by 1971 ¢.655 §236]

772.055 Condemnation procedure. No
condemnation of private property shall be
made under ORS 772.010 to 772.020 or
772.030 to 772.050 until compensation is
made to the owner thereof, irrespective of
any increased value thereof by reason of
the proposed improvement by such corpora-
tion, in the manner provided in ORS chap-
ter 35.

¥72.060 Condemnation rights for change
of grade or location of railway, canal or
pipes. Any corporation may change the grade
or location of its railway, canal or pipes for
the purpose of avoiding annoyances to pub-
lic travel or dangerous or deficient curves or
grades, or unsafe or unsubstantial grounds
or foundation, or for other like reasonable
causes. For the accomplishment of such
change it has the same right to enter upon,
examine, survey and appropriate the neces-
sary lands and materials as in the original
location and construction of such railway,

canal or water pipes.
[Amended by 1971 ¢.655 §237]

772.065 Appropriation of county road
or property in lieu thereof by agreement
with county court. (1) Whenever it is neces-
sary for any corporation mentioned in ORS
772.010 to appropriate all or part of any
county road or highway for right of way,
the corporation may appropriate so much
of the road as may be necessary, and in
lieu thereof may condemn or otherwise ac-
quire property contiguous to or as near
adjacent to the road as possible in an amount
equal to the property to be appropriated.

(2) Upon construction by the corpora-
tion of a county road or highway on the
property so acquired in a manner conform-
able in the material character of the con-
struction of said highways appropriated and
upon the same grade or such other grade
as may be agreed upon by the corporation
and the county court or board of county
commissioners of the county in which the
road is located, and upon the acceptance
by the county court or board of such newly
constructed road, and on the conveyance of
same to the county, the corporation shall
then become the owner and entitled to the
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§ 7712.210

possession of so much of the county road or
highway so appropriated.

(3) ORS 772.065 and 772.070 do not ap-
ply to roads or streets within any platted or
incorporated city or town, or any addition
thereto.

772.070 Procedure on dispute between
county and corporation. (1) If the county
court or board of county commissioners
and corporation cannot agree upon the mat-
ters of appropriation under ORS 772.065,

‘the dispute shall be referred to the Public

Utility Commissioner.

(2) The commissioner, after notice and
hearing, shall by order determine the terms
and conditions upon which the corporation
may appropriate the county road or high-
way.

[Amended by 1971 c.655 §238]

APPROPRIATION OF PUBLIC LANDS
FOR RAILROADS

772.100 [Repealed by 1971 ¢.855 §250]

772.105 Authority to appropriate; when
tolls may be collected. (1) When it is neces-
sary or convenient in the location of any
railway to appropriate any part of any pub-
lic road, street, alley or public grounds not
within the corporate limits of a municipal
corporation, the county court of the county
wherein such road, street, alley or public
grounds is located, may agree with the cor-
poration constructing the road, upon the
extent, terms and conditions upon which
the same may be appropriated or used, and
occupied by such corporation. If the parties
are unable to agree, the corporation may
appropriate so much thereof as is necessary
and convenient in the location and construc-
tion of the road.

(2) Whenever a private corporation is
authorized to appropriate any public high-
way or grounds as mentioned in subsection
(1) of this section, within the limits of any
town, whether incorporated or not, such
corporation shall locate their road upon such
particular road, street, alley or public
grounds, within such town as the local
authorities designate. If the local authorities
fail to make such designation within a rea-
sonable time when requested, the corpora-
tion may make such appropriation without
reference thereto.

[Amended by 1971 ¢.655 §239]

772.110 [Repealed by 1971 ¢.655 §250]
772115 [Repealed by 1971 ¢.655 §250]
772120 [Repealed by 1971 c.655 §250]

772.125 [Amended by 1953 c.160 §3; repealed by
1971 ¢.655 §250]

772.130 [Repealed by 1971 ¢.655 §250]
772.185 [Repealed by 1971 ¢.655 §250]
772.140 [Repealed by 1971 ¢.655 §250]
772.145 [Repealed by 1971 ¢.655 §250]
772.150 [Repealed by 1971 ¢.655 §250]
772.155 [Repealed by 1971 ¢.655 §250]
772.160 [Repealed by 1971 ¢.655 §250}

CONDEMNATION BY TELEPHONE,
TELEGRAPH AND
ELECTRIC CORPORATIONS

7%2.205 Definition of “public utility”
and “service facilities”. As used in ORS
772.210 and 772.215, unless the context re-
quires otherwise:

(1) “Public utility” has the meaning giv-
en that term in ORS 757.005.

(2) “Service facilities” include any line,
wire, pipe, conduit, main, pump, pole, tower,
fixture, structure, shop, office or building
for any use or purpose reasonably necessary
and incident to the conduct of the business
of a public utility.

[Amended by 1971 ¢.655 §240]

772.210 Right of entry and condemna-
tion of lands for construction of service facil-
ities. (1) Any public utility may:

(a) Enter upon lands within this state
for the purpose of examining, locating and
surveying the line thereof and also other
lands necessary and convenient for the pur-
pose of construction of service facilities, do-
ing no unnecessary damage thereby.

(b) Condemn such lands not exceeding
100 feet in width for its lines (including
poles, towers, wires, supports and necessary
equipment therefor) and in addition thereto,
other lands necessary and convenient for the
purpose of construction of service facilities;
and if the lands are covered by trees which
are liable to fall and constitute a hazard to
its wire or line, any public utility organized
for the purpose of building, maintaining and
operating a line of poles and wires for the
transmission of electricity for lighting or
power purposes, may condemn such trees for
a width not exceeding 300 feet, as may be
necessary or convenient for such purpose.
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(2) Notwithstanding subsection (1) of
this section, any public utility may, when
necessary or convenient for transmission
lines (including poles, towers, wires, sup-
ports and necessary equipment therefor) de-
signed for voltages in excess of 330,000 volts,
condemn land not to exceed 300 feet in
width. In addition, if the lands are covered
by trees which are liable to fall and consti-
tute a hazard to its wire or line, such public
utility may condemn such trees for a width
not exceeding 100 feet on either side of the
condemned land, as may be necessary or con-
venient for such purpose.

(3) Notwithstanding subsection (1) of
this section, a water or gas public utility may
condemn such lands, not exceeding 50 feet in
width, as may be necessary or convenient
for purposes of constructing, laying, main-
taining and operating its lines, including nec-
essary equipment therefor.

(4) The proceedings for the condemna-
tion of such lands shall be the same as that
provided in ORS chapter 35, provided that
any award shall include, but shall not be
limited to, damages for destruction of forest
growth, premature cutting of timber, and
diminution in value to remaining timber

caused by increased harvesting costs.
[Amended by 1963 ¢.138 §1; 1971 ¢.655 §241]

772.215 Appropriation of public lands.
When it is necessary or convenient, in the
location of any poles or lines mentioned in
ORS 772.210, to appropriate any part of any
public road, street, alley or public grounds not
within the corporate limits of any municipal
corporation, the county court or board of
county commissioners of the county with-
in which such road, street, alley or public
grounds is located, may agree with the pub-
lic utility upon the extent, terms and condi-
tions upon which the same may be appropri-
ated or used and occupied by such corpora-
tion. If such parties are unable to agree, the
public utility may condemn so much thereof
as is necessary and convenient in the location
and construction of the poles or lines. The
provisions of ORS chapter 35 are applicable
to condemnations under this section.
[Amendead by 1971 ¢.655 §242; 1971 c.741 §24]

772.220 [Repealed by 1971 c.655 §250]

CONDEMNATION FOR DRAINAGE OR
IRRIGATION

772.305 Condemnation of right of way
for drainage or irrigation. (1) The United

States, the state, or any person, firm, co-
operative association or corporation, shall
have the right of way across and upon
public, private and corporate lands or other
rights of way, for the construction, main-
tenance, repair and use of all necessary res-
ervoirs, dams, water gates, canals, ditches,
flumes, tunnels, pipe lines or other means of se-
curing, storing and conveying water for irri-
gation or for drainage, or any other beneficial
purpose, upon payment of just compensation
therefor.

(2) But such right of way shall in all
cases be so constructed, obtained, located
and exercised in a manner consistent with
proper and economical and engineering con-
struction, so as not to unnecessarily impair
practical use of any other right of way,
highway or public or private road, nor to
unnecessarily injure any public or private
property.

(3) Such right may be acquired in the
manner provided by law for the taking of
private property for public use.

772.310 Right to enlarge existing irri-
gation system. (1) When the United States,
the state, or any person, firm or corpora-
tion desires to convey water for irrigation,
drainage or for any other beneficial pur-
pose, and there is a canal or ditch already
constructed that can be enlarged to convey
the required quantity of water, then the
United States, the state, or any such per-
son, firm or corporation, or the owner or
owners of the land through which a new
canal or ditch would have to be constructed
to convey the quantity of water necessary,
may enlarge the canal or ditch already con-
structed, by compensating the owner of the
canal or ditch to be enlarged for the dam-
ages, if any, caused by the enlargement.

(2) The enlargement may be made at
any time between October 1 and March 1,
but not any other times, unless upon agree-
ment in writing with the owner or owners
of the canal or ditch.

712.315 [Repealed by 1971 ¢.655 §250)

CONDEMNATION BY CORPORATIONS
FOR REDUCTION OF ORES, MINING,
QUARRIES, LUMBERING AND TRANS-
PORTATION OF MINING PRODUCTS

772.405 Condemnation by corporations
for reduction of ores. (1) Every corporation
organized for the construction and operation
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of mills, smelters and other works for the
reduction of ores authorized to do business
within the state may condemn lands and
property for the discharge and natural dis-
tribution of smoke, fumes and dust from
such works in the manner provided by ORS
chapter 35.

(2) The use of lands by such corpora-
tion for the purpose of the discharge and
natural distribution of smoke, fumes and
dust from any such mill, smelter or other
works for the reduction of ores, under the
conditions prescribed in this section hereby
is declared to be a public use.

(3) The right of eminent domain shall
not be exercised by such corporation:

(a) Beyond a radius of four miles from
such mill, smelter or other works for the
reduction of ores.

(b) On any land situated within a radius
of five miles of the corporate limits of any
city in the state.

(¢) Until after such corporation has
acquired the right to use 50 percent of the
area of the lands within a radius of four
miles from the mill, smelter or other works
for the reduction of ores.

772.410 Right of entry and condemna-
tion by mining, quarrying and lumber cor-
porations. Any corporation organized for
the purpose of opening or operating any
gold, silver, or copper vein or lode, or any
coal or other mine, or any marble, stone
or other quarry, or for cutting or transport-
ing timber, lumber, or cordwood, or for the
manufacture of lumber:

(1) May construct and operate railroads,
skid roads, tramways, chutes, pipe lines and
flumes between such points as may be indi-
cated in their articles of incorporation.

(2) May enter upon any land between
such points for the purpose of examining,
locating and surveying the line of such rail-
roads, skid roads, tramways, chutes, pipe
lines and flumes, doing no unnecessary dam-
age thereby.

(3) May condemn so much of said land
as may be necessary for the purposes of
this section, not exceeding 60 feet in width
by a condemnation action as prescribed by

ORS chapter 35.
[Amended by 1953 ¢.559 §3]

7%2.415 Public benefit and use of facil-
ities constructed under ORS 772.410. (1)
Railroads, skid roads, tramways, chutes,

pipe lines or flumes constructed under ORS
772.410 shall be deemed to be for public
benefit.

(2) Such railroad shall afford to all per-
sons equal facilities for the transportation
of freight upon payment or tender of rea-
sonable compensation therefor, but shall not
be required to carry passengers.

(3) Such skidway, tramway, chute, pipe
line or flume shall afford to all persons equal
facilities in the use thereof for the purpose to
which they are adapted, upon tender or
payment of the reasonable compensation for

such use.
[Amended by 1953 ¢.559 §3]

772420 Condemnation for transporta-
tion of minerals; conditions of reversion.
(1) Any person requiring land for a right
of way for the transportation of the products
of mines located in this state may acquire such
land for such purposes in the manner and
subject to the rights, privileges and liabilities
under ORS 376.505 to 376.540.

(2) Lands acquired under this section
shall not revert to the original owner, his
heirs and assigns, until their use as contem-
plated in this section has ceased for a period
of five years.

CONDEMNATION BY PIPE LINE
AND GAS CORPORATIONS

772.505 Definitions for ORS 772.505 to
772.520. As used in ORS 772.505 to 772.520,
unless the context otherwise requires:

(1) “Corporation” includes any corpora-
tion transporting, selling or distributing
fluids, including petroleum products, or natu-
ral gases and those organized for construct-
ing, laying, maintaining or operating pipe
lines, which are engaged, or which propose to
engage in, the transportation of such fluids
or natural gases.

(2) “Pipe line” includes pipes, lines,
natural gas mains or lines and their appur-
tenances, including but not limited to pumps
and pumping stations, used in transporting
or distributing fluids, including petroleum

and petroleum products or natural gases.
[Amended by 1971 ¢.655 §242a]

772.510 Right of entry and condemna-
tion by pipe-line corporations. (1) Any pipe-
line corporation which is a common carrier
and which is regulated as to its rates or
practices by the United States or any agency
thereof, may enter upon lands within this
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state outside the boundaries of incorporated
cities,

(2) This right may be exercised for the
purpose of examining, surveying and locat-
ing a route for any pipe line, but it shall
not be done so as to create unnecessary
damage.

(3) These corporations may appropriate
and condemn such lands, or easements there-
on or thereover, in such width as is reason-
ably necessary to accomplish their corporate
purposes, by proceedings for condemnation

as prescribed by ORS chapter 35.
[Amended by 1971 ¢.655 §243]

772.515 Regulations concerning location
of pipes. (1) Whenever such pipe lines are
laid along a public road, they shall be placed
as closely as practicable to the extreme out-
side edge of the right of way of such road.

(2) Such pipes or pipe lines shall not
pass through or under any cemetery, church,
college, schoolhouse, residence, business or
storehouse, or through or under any build-
ing in this state, except by the consent of
the owner thereof.

(3) When cultivated lands are appropri-
ated under ORS 772.510, such pipes and pipe
lines shall be well buried under ground, at
least 20 inches under the surface, and such
surface shall be properly and promptly re-

stored by such corporation unless otherwise
consented to by the owner of such land.

(4) When unimproved lands of another
are appropriated under ORS 772.510 and
such lands thereafter become cultivated or
improved, such pipes or pipe lines shall be
buried by the corporation as provided in
subsection (3) of this section, within a rea-
sonable time after notice by the owner of
such lands, or his agent, to the corporation
or its agent.

772.520 Resolution to be adopted and
filed prior to condemnation showing route
and termini of pipe line. (1) Prior to the
filing of any condemnation action under
ORS 772.510, the board of directors of the
corporation shall adopt a resolution showing
the approximate route and termini of the
proposed pipe line, or the extension or
branch of any existing pipe line.

(2) A copy of this resolution, certified
by the corporate secretary, shall be filed in
the office of the Secretary of State, and
also in the office of each county clerk of
those counties where such pipe line, exten-
sion or branch of an existing pipe line is
proposed to be constructed.

712.525 [Repealed by 1971 c.655 §250]
712.555 [Repealed by 1971 c.655 §250]
772.560 [Repealed by 1971 c.655 §250]
772.605 [Repealed by 1971 ¢.655 §250]

CERTIFICATE OF LEGISLATIVE COUNSEL

Pursuant to ORS 173.170, I, Robert W. Lundy, Legislative Counsel, do hereby certify that I have
compared each section printed in this chapter with the original section in the enrolled bill, and
that the sections in this chapter are correct copies of the enrolled sections, with the exception
of the changes in form permitted by ORS 173.160 and other changes specifically authorized by law.

Done at Salem, Oregon,
on December 1, 1971.

Robert W. Lundy
Legislative Counsel

CHAPTERS 773 TO 775
[Reserved for expansion]
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