Chapter 541
1971 REPLACEMENT PART

Miscellaneous Provisions on Water Rights, Uses and Protection

WATER COMPANIES ORGANIZED
UNDER 1891 ACT
841.010 Furnishing of water for certain purposes
declared to be a public utility; rates;

amendment of law

541.020 Construction of ditch, etc., by corporation;
route across lands

541.030 Ditches, etc., across state lands; grant of
right of way

541.040 Headgate; mode of construction

541.050 Leakage or overflow; liability; exception

541.060 Waste of water; flooding premises; un-
necessary diversion

541.070 Ditches, canals and flumes as real estate

541.080 Suits involving water rights; parties; de-
cree as to priorities

APPROPRIATION OF WATER FOR MINING
AND ELECTRIC POWER, UNDER 1899 ACT
541.110 Use of water to develop mineral resources

and furnish power
541.120 Ditches, etc., through lands; two or more
prohibited; use of existing ditch by
others than owner; joint liability
541.130 Right of way for ditches across state
lands granted

APPROPRIATION OF WATER
BY THE UNITED STATES
541.220 Survey of stream system; delivery of data
to Attorney General; suits for determi-
nation of water rights

541.280 State lands within irrigated area; restric-
tions on sale; conveyance of lands
needed by United States

541.240 Right of way for ditches, etc.; reservation
in conveyances

541.250 Cession to United States not rescinded

SUITS FOR DETERMINATION OF
WATER RIGHTS UNDER 1905 ACT
541.310 Suits for determination of rights; parties;

survey of stream; disbursements
541.320 Decrees adjudicating rights; filing; state-
ment as to matters adjudicated

USE OF WATER TO OPERATE
WATER-RAISING MACHINERY
541.410 Wheels, pumps, engines, etc.; use by ri-
parilan owner to raise water; prior
rights of others

SPLASH DAMS

541450 Definitions for ORS 541.450 to 541.460
5414535 Splash dams unlawful

541.460 Abate;nent proceedings by Attorney Gen-
era,

RELEASE OF WATER FROM IMPOUNDMENT
OR DIVERSION STRUCTURE

541.510 State Engineer may require posting of signs
when public safety endangered by release
of water from impoundment or diversion
structure

541.515 Notice by State Engineer when hazard to
property or human life created by re-
lease of water from impoundment or di-
version structure

541.520 Procedure when owner or operator of struc-
ture fails to request hearing; order regu-
lating release of water

541.525 Hearing required upon request of owner or
operator of structure; notice and conduct
of hearing

541.530 Order of State Engineer regulating release
of water from structure; judicial review

541.585 Installation of automatic stream level re-
cording devices

541.540 Procedure in emergency when release of
water from structure essential

541.545 Compliance with orders of State Engineer;
enforcement

REMOVAL OF MATERIAL; FILLING

541.605 Definitions for ORS 541.605 to 541.665

541.610 Policy

541.615 Permit required to remove material from
bed or banks of waters; exceptions

541.620 Application for permit; fee; disposition of
fees

541.625 Conditions of permit; consultation with
other agencies; appeal

541.630 Closure of specified waters to removal or
filling

541.635 Investigations and surveys

541.640 Waliving permit requirement in certain
cases

541.645 Noncomplying removal of material or filling
constitutes public nuisance

541.650 Enforcement powers of State Water Re-
sources Board

541.655 Revocation of permit

541.660 Abatement proceedings

541.665 Fill under permit presumed not to affect
public rights; public rights extinguished

541.695 Application of ORS 541.605 to 541.665

PENALTIES
541.990 Penalties

285



CH. 541

CROSS REFERENCES

CROSS REFERENCES

Compliance with state water resources policy re-
quired, 536.300 to 536.400

Goose Lake Interstate Compact, 542.520

Klamath River Basin Compact, 542.610 to 542.830

Mutual or voluntary irrigation associations, 648.080

Potable water supplies, protection by formation of
water supply authorities, 450.675

Scenic waterways, designation, status, protection,
390.805 to 390.925

State Forester authorized to contract with govern-
mental bodies for protection and development of
water supplies, 530.500

Tide and overflow lands, easements and licenses,
274.040

541.010

Bull Run River excluded from appropriation, 538.420
Watermasters, Ch. 540

541.080
Determination of water rights, Ch. 539

541.110
Multnomah Creek withdrawn from appropriation,

538.200
541.810, 541.820
Determination of water rights generally, Ch. 539
541.510
Notice of release of water, 537.190

REMOVAL OF MATERIAL; FILLING

Beds of streams, lakes and bays, 274.425 to 274.645
Reclamation of surface mining lands, prevention of
water resource damage, 517.750 to 517.900
State policy on outdoor recreation resources, 390.010
541.625
Lease of stream beds by State Lands Division for
removal of material, 274.530

541.990
Splash dam defined, 541.450

286



MISCELLANEQOUS PROVISIONS

§ 541.070

WATER COMPANIES ORGANIZED
UNDER 1891 ACT

541.010 Furnishing of water for certain
purposes declared to be a public utility;
rates; amendment of law. (1) The use of the
water of the lakes and running streams of
Oregon, for general rental, sale or distribu-
tion, for purposes of irrigation, and supply-
ing water for household and domestic con-
sumption, and watering livestock upon dry
lands of the state, is a public use, and the
right to collect rates or compensation for
such use of water is a franchise. A use shall
be deemed general within the purview of this
section when the water appropriated is sup-
plied to all persons whose lands lie adjacent
to or within reach of the line of the ditch,
canal or flume in which the water is con-
veyed, without discrimination other than
priority of contract, upon payment of
charges therefor, as long as there may be
water to supply.

(2) Rates for the uses of water men-
tioned in this section may be fixed by the
Legislative Assembly or by such officer as
may be given that authority by the Legis-
lative Assembly, but rates shall not be fixed
lower than will allow the net profits of any
ditch, canal, flume or system thereof to
equal the prevailing legal rate of interest on
the amount of money actually paid in and
employed in the construction and operation
of the ditch, canal, flume or system.

(3) This section and ORS 541.020 to
541.080 may at any time be amended by the
Legislative Assembly, and commissioners for
the management of water rights and the use
of water may be appointed.

541.020 Construction of ditch, etc., by
corporation; route across lands. Whenever
any corporation organized under the Act of
1891, pages 52 to 60, Oregon Laws 1891,
finds it necessary to construct its ditch,
canal, flume, distributing ditches, or feeders
across the improved or occupied lands of
another, it shall select the shortest and most
direct route practicable, having reference to
cost of construction upon which the ditch,
canal, flume, distributing ditches, or feeders
can be constructed with uniform or nearly
uniform grade.

541.030 Ditches, etec., across state lands;
grant of right of way. The right of way, to
the extent specified in the Act of 1891, pages
52 to 60, Oregon Laws 1891, for the ditches,
canals, flumes, distributing ditches, and feed-

ers of any corporation appropriating water
under the provisions of the Act of 1891,
across all lands belonging to the State of
Oregon and not under contract of sale, is
granted.

541.040 Headgate; mode of construc-
tion. Every corporation having constructed
a ditch, canal or flume under the provisions
of the Act of 1891, pages 52 to 60, Oregon
Laws 1891, shall erect and keep in good
repair a headgate at the head of its ditch,
canal or flume, which, together with the
necessary embankments, shall be of suf-
ficient height and strength to control the
water at all ordinary stages. The framework
of the headgate shall be of timber not less
than four inches square, and the bottom,
sides and gate shall be of plank not less than
two inches in thickness.

541.050 Leakage or overflow; liability;
exception. Every corporation having con-
structed a ditch, canal, flume or reservoir
under the provisions of the Act of 1891,
pages 52 to 60, Oregon Laws 1891, shall be
liable for all damages done to the persons or
property of others, arising from leakage or
overflow of water therefrom growing out
of want of strength in the banks or walls,
or negligence or want of care in the manage-
ment of the ditch, canal, flume or reservoir.
However, damage resulting from extraordi-
nary and unforeseen action of the elements,
or attributable in whole or in part to the
wrongful interference of another with the
ditch, canal, flume or reservoir, which may
not be known to the corporation for such
length of time as would enable it by the
exercise of reasonable efforts to remedy the
same, shall not be recovered against the
corporation,

541.060 Waste of water; flooding prem-
ises; unnecessary diversion. Every corpora-
tion having constructed a ditch, canal or
flume under the provisions of the Act of
1891, pages 52 to 60, Oregon Laws 1891,
shall carefully keep and maintain the em-
bankments and walls thereof, and of any
reservoir constructed to be used in con-
junction therewith, so as to prevent the
water from wasting and from flooding or
damaging the premises of others. The cor-
poration shall not divert at any time any
water for which it has no actual use or
demand.

541.070 Ditches, canals and flumes as
real estate. All ditches, canals and flumes
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permanently affixed to the soil, constructed
under the provisions of the Act of 1891, pages
52 to 60, Oregon Laws 1891, are declared to be
real estate, and the same or any interest
therein shall be transferred by deed only,
duly witnessed and acknowledged. The ven-
dee of the same, or any interest therein, at
any stage shall succeed to all the rights of
his vendor, and shall be subject to the same
liabilities during his ownership.

541.080 Suits involving water rights;
parties; decree as to priorities. In any suit
commenced for the protection of rights to
water acquired under the provisions of the
Act of 1891, pages 52 to 60, Oregon Laws
1891, the plaintiff may make any or all
persons who have diverted water from the
same stream or source parties to the suit,
and the court may in one decree determine
the relative priorities and rights of all parties
to the suit. Any person claiming a right on
the stream or source, not made a party to
the suit, may become such on application to
the court, when it is made to appear that
he is interested in the result, and may have
his right determined. The court may at any
stage, on its own motion, require any persons
having or claiming rights to water on the
stream or source, to be brought in and made
parties, when it appears that a complete de-
termination of the issue involved cannot be
made without their presence.

APPROPRIATION OF WATER FOR
MINING AND ELECTRIC POWER,
UNDER 1899 ACT

541.110 Use of water to develop min-
eral resources and furnish power. The use
of the water of the lakes and running
streams of Oregon for the purpose of de-
veloping the mineral resources of the state
and to furnish electric power for all pur-
poses, is declared to be a public and bene-
ficial use and a public necessity. Subject to
the provisions of the Water Rights Act (as
defined in ORS 537.010), the right to divert
unappropriated waters of any such lakes or
streams for such public and beneficial use is
granted.

541.120 Ditches, etc., through lands;
two or more prohibifed; use of existing ditch
by others than owner; joint liability. No
tract or parcel of improved or occupied land
in this state shall, without the written con-
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sent of the owner, be subjected to the burden
of two or more ditches, canals, flumes or pipe
lines constructed under the Act of 1899,
pages 172 to 180, Oregon Laws 1899, for the
purpose of conveying water through the
property, when the same object can be feas-
ibly and practically attained by uniting and
conveying all the water necessary to be con-
veyed through such property in one ditch,
canal, flume or pipe line, Any person having
constructed a ditch, canal, flume or pipe line
for the purpose provided in the Act of 1899
shall allow any other person to enlarge such
ditch, canal, flume or pipe line, so as not to
interfere with the operations of the person
owning the same, and to use such ditch,
canal, flume or pipe line in common with the
person owning the same, upon payment to
such person of a reasonable proportion of
the cost of constructing and maintaining the
ditch, canal, flume or pipe line. Such persons
shall be jointly liable to any person damaged.

541.130 Right of way for ditches across
state lands granted. The right of way to the
extent specified in the Act of 1899, pages 172
to 180, Oregon Laws 1899, for the ditches,
canals, flumes, pipe lines, distributing
ditches, and feeders of any person appro-
priating water under the provisions of that
Act, across any and all lands belonging to
the State of Oregon and not under contract
of sale, is granted.

APPROPRIATION OF WATER BY THE
UNITED STATES

541.210 [Repealed by 1953 c.328 §2]

541.220 Survey of stream system; de-
livery of data to Attorney General; suits for
determination of water rights. In any stream
system where construction is contemplated
by the United States under the Act of Con-
gress approved June 17, 1902, 32 Stat. 388 to
390, and known as the Reclamation Act, the
State Engineer shall make a hydrographic
survey of the stream system, and shall de-
liver an abstract thereof together with an
abstract of all data necessary for the deter-
mination of all rights for the use of the
waters of such system, to the Attorney Gen-
eral. The Attorney General, together with
the district attorneys of the districts affected
by the stream system shall, at the request of
the Secretary of the Interior, enter suit on
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behalf of the State of Oregon, in the name of
the state, for the determination of all rights
for the use of the water, and shall diligently
prosecute the same to a final adjudication.

541.230 State lands within irrigated
area; restrictions on sale; conveyance of
lands needed by United States. No lands be-
longing to the state, within the areas to be
irrigated from work constructed or con-
trolled by the United States or its authorized
agents, shall be sold except in conformity
with the classification of farm units by the
United States. The title of such land shall
not pass from the state until the applicant
therefor has fully complied with the pro-
visions of the laws of the United States and
the regulations thereunder concerning the
acquisition of the right to use water from
such works, and shall produce the evidence
thereof duly issued. After the withdrawal of
lands by the United States for any irrigation
project, no application for the purchase of
state lands within the limits of such with-
drawal shall be accepted, except under the
conditions prescribed in this section. Any
state lands needed by the United States for
irrigation works may, in the discretion of the
Division of State Lands, be conveyed to it

without charge.
[Amended by 1967 c.79 §1]

541.240 Right of way for ditches, etc.;
reservation in conveyances, There is granted
over all the unimproved lands now or here-
after belonging to the state the necessary
right of way for ditches, canals, and reser-
voir sites for irrigation purposes constructed
by authority of the United States or other-
wise. All conveyances of state land made
after May 18, 1905, shall contain a reserva-
tion of such right of way and reservoir sites.

541.250 Cession to United States not
rescinded. Nothing in ORS 541.220 to
541.240 shall be construed as rescinding the
cession by the state to the United States of
lands, as provided in chapter 5, Oregon Laws
1905.

SUITS FOR DETERMINATION OF
WATER RIGHTS UNDER 1905 ACT

541.310 Suits for determination of
rights; parties; survey of stream; disburse-
ments. In any suit wherein the state is a
party, for determination of a right to the use
of the waters of any stream system, all who
claim the right to use the waters shall be
made parties, When any such suit has been
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filed the court shall call upon the State En-
gineer to make or furnish a complete hydro-
graphic survey of the stream system as pro-
vided in ORS 541.220, in order to obtain all
data necessary to the determination of the
rights involved. The disbursements made in
litigating the rights involved in the suit shall
be taxed by the court as in other equity suits.

541.320 Decrees adjudicating rights;
filing; statement as to matters adjudicated.
Upon the adjudication of the rights to the
use of the water of a stream system, a certi-
fied copy of the decree shall be prepared by
the clerk of the court, without charge, and
filed in the office of the State Engineer. The
decree shall declare, as to the water right
adjudged to each party, whether riparian or
by appropriation, the extent, the priority,
amount, purpose, place of use, and, as to
water used for irrigation, the specific tracts
of land to which it shall be appurtenant, to-
gether with such other conditions as may be
necessary to define the right and its priority.

USE OF WATER TO OPERATE
WATER-RAISING MACHINERY

541410 Wheels, pumps, engines, etc.;
use by riparian owner to raise water; prior
rights of others. Any person who owns or
has the possessory right to any land border-
ing on any lake or natural stream of water
shall have the right to employ wheels,
pumps, hydraulic engines, or other machin-
ery for the purpose of raising water to the
level required for use of the water in irri-
gating any land belonging to him; provided,
that the use of the water shall not conflict
with the better or prior right of any other
person.

SPLASH DAMS

541.450 Definitions for ORS 541.450 to
541.460. As used in ORS 541.450 to 541.460
and 541.990:

(1) “Splash dam” means a dam con-
structed and used in the floating and driving
of logs and other lumber products whereby
water behind the dam is released for the pur-
pose of causing or aiding the floating of logs
or other lumber products on a navigable or
nonnavigable river in the waters thereof be-
low the location of the dam.

(2) ‘“Splash dam” does not mean any de-
vice used on the waters of this state for the
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assembly or storage of logs or other lumber

products, or for any other purpose incidental
thereto.
[1957 c.163 §1]

541.455 Splash dams unlawful. After
January 1, 1958, it shall be unlawful to op-
erate a splash dam on any of the navigable
or nonnavigable waters of this state. No of-
ficer or agency of this state shall issue any
permit for the construction or maintenance
of any dam to be used for splash dam pur-
poses.

[1957 c.163 §2]

541.460 Abatement proceedings by At-
torney General. The Attorney General, upon
being informed that any violation of ORS
541.450 to 541.460 or subsection (1) of
941.990 has occurred, is hereby empowered to
proceed immediately in the circuit court of
the county in which said splash dam is lo-
cated, to petition the court for the removal of
said splash dam by abatement procesdings;
and all costs in connection therewith incurred
by the Attorney General shall be assessed
against the offending person, firm or cor-

poration.
[1957 c.163 §31

RELEASE OF WATER FROM IMPOUND-
MENT OR DIVERSION STRUCTURE

541.510 State Engineer may require
posting of signs when public safety endan-
gered by release of water from impoundment
or diversion structure. (1) Whenever it ap-
pears to the satisfaction of the State Engi-
neer upon his own determination or upon evi-
dence submitted to him by any person that
the release of water from an impoundment
or diversion structure constructed before or
after May 26, 1959, endangers or may en-
danger the public safety, the State Engineer
shall send a written notice to the owner or
operator of the structure.

(2) The notice provided for in subsection
(1) of this section shall state:

(a) That the release of water from the
impoundment or diversion structure endan-
gers or may endanger the public safety.

(b) That the owner or operator of the
structure shall within a time to be set by the
State Engineer post notices downstream from
the structure at places of public access to the
stream to be designated by the State Engi-
neer warning the public that the stream level

below the structure is subject to fluctuation.
(1959 ¢.624 §1; 1961 c.379 §9a]

541.515 Notice by State Engineer when
hazard to property or human life created by
release of water from impoundment or diver-
sion structure. (1) Whenever it appears to
the satisfaction of the State Engineer, upon
his own determination or upon evidence sub-
mitted to him by any person that the present
or proposed release of stored water from an
impoundment or diversion structure, includ-
ing any water power project, constructed be-
fore or after May 1, 1961, results in rapid in-
crease in the stream level below the structure
which creates or will create a hazard to human
life or property, the State Engineer shall
cause written notice of such determination to
be mailed to the owner or operator of the
structure.

(2) The notice provided for in subsection
(1) of this section shall state:

(a) That the present or proposed release
of stored water from the impoundment or
diversion structure creates or may create an
unreasonable hazard to human life or prop-
erty.

(b) The manner in which such unreason-
able hazard to human life or property is or
may be created.

(¢) The action which is required, in the
opinion of the State Engineer, to minimize
such unreasonable hazard to human life or
property.

(d) That the owner or operator of the im-
poundmerit or diversion structure, within 15
days after the mailing of the notice, may re-
quest in writing that the State Engineer hold
a hearing on such unreasonable hazard or
action required to minimize such unreason-
able hazard, and that upon failure to request
a hearing the State Engineer shall make an
order stating the terms, limitations and con-
ditions of the action required to minimize such

unreasonable hazard.
[1961 ¢.379 §1]

541.520 Procedure when owner or oper-
ator of structure fails to request hearing; or-
der regulating release of water. If, within 15
days after the mailing of the notice provided
for in ORS 541.515, the owner or operator of
the impoundment or diversion structure fails
to request in writing that the State Engineer
hold a hearing, the State Engineer shall make
and file in his office an order stating the
terms, limitations and conditions relating to
the release of water from the structure neces-
sary to minimize unreasonable hazard to hu-
man life or property as set forth in the notice.
The order shall become effective upon filing a
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copy in the office of the State Engineer. The
State Engineer shall cause a copy of the or-
der to be mailed to the owner or operator of
the structure. The order is not subject to

appeal.
[1961 ¢.379 §2]

541.525 Hearing required upon request
of owner or operator of structure; notice and
conduct of hearing. (1) If, within 15 days
after mailing of the notice provided for in ORS
541.515, the owner or operator of the im-
poundment or diversion structure requests in
writing that the State Engineer hold a hear-
ing, the State Engineer shall hold a hearing
in accordance with ORS 183.310 to 183.500
on the hazard to human life or property which
is or will be created by the rapid increase in
the stream level below the structure result-
ing from the release of water from the struc-
ture and the terms, limitations and conditions
relating to such release of water necessary to
minimize such unreasonable hazard.

(2) At least 10 days prior to the hearing
the State Engineer, in addition to the notice
requirements of ORS 183.310 to 183.500,
shall cause a copy of the notice to be pub-
lished in a newspaper of general circula-
tion in each county in which the structure
is located and in which unreasonable hazard
to human life or property is or may be cre-

ated.
[1961 ¢.379 §3; 1971 c.734 §83]

541.530 Order of State Engineer regu-
lating release of water from structure; judi-
cial review. (1) After the hearing provided
for in ORS 541.525 the State Engineer, if
he determines that the release of stored water
from the impoundment or diversion struec-
ture results or will result in rapid increase
in the stream level below the structure,
which increase creates or will create an un-
reasonable hazard to human life or prop-
erty, shall make and file in his office an order
stating the terms, limitations and conditions
relating to the release of water from the struc-
ture necessary to minimize the unreasonable
hazard. In determining what constitutes un-
reasonable hazard and what terms, limita-
tions and conditions are necessary to minim-
ize it, the State Engineer shall consider and
give weight to the likelihood of harm to the
public, recreation benefits, power benefits,
agriculture benefits, purpose of the structure,
water flows, extent, nature and time of use by
the public and all other material factors.

(2) The order is subject to judicial re-
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view as provided in ORS 183.310 to 183.500.
{1961 c.379 §4; 1971 c.734 §84]

541.535 Installation of automatic stream
level recording devices. An order of the State
Engineer made as provided in ORS 541.520 or
541.530 may require the owner or operator of
an impoundment or diversion structure to in-
stall one or more automatic stream level re-
cording devices satisfactory to the State En-
gineer at one or more locations satisfactory
to the State Engineer. The cost of each such
device and the installation and maintenance
thereof shall be paid by the owner or oper-
ator of the structure.

[1961 ¢.379 §5]

541.540 Procedure in emergency when
release of water from structure essential.
When condition beyond the control of the
owner or operator of an impoundment or
diversion structure, to which an order of the
State Engineer, made as provided in ORS
541.520 or 541.530 relates, threaten the safety
of the structure, and the release of water
from the structure contrary to the terms,
limitations and conditions stated in the order
is or may be necessary to remove such threat:

(1) The terms, limitations and conditions
of the order shall not apply to such release of
water.

(2) The owner, operator or person in im-
mediate charge of the structure shall immedi-
ately notify the State Engineer, or his office,
of the situation.

(3) The owner, operator or person in im-
mediate charge of the structure shall immedi-
ately notify, to the best of his ability, those
persons whose life or property may be threat-

ened by such release of water.
[1961 c.379 §6]

541.545 Compliance with orders of State
Engineer; enforcement. (1) No person shall
fail to comply with an order of the State En-
gineer made as provided in ORS 541.520 or
541.530.

(2) The State Engineer may enforce any
order made as provided in ORS 541.520 or
541.530, and may prosecute proceedings to
enjoin violations of subsection (1) of this sec-

tion.
[1961 ¢.379 §§7, 81

REMOVAL OF MATERIAL; FILLING

541.605 Definitions for ORS 541.605 to
541.665. As used in ORS 541.605 to 541.665,
unless the context requires otherwise:
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(1) “Board” means the State Water Re-
sources Board.

(2) “Director” means the Director of the
Division of State Lands.

(3) “Governmental body” includes the
Federal Government when operating in any
capacity other than navigational servitude,
the State of Oregon and every political sub-
division therein,

(4) “Material” means rock, gravel, sand,
silt and other similar substances.

(5) “Fill” means the deposit by artificial
means of 50 cubic yards or more of material
at one location in any waters of this state in
any calendar year.

(6) “Removal” means the taking of more
than 50 cubic yards or the equivalent weight
in tons of material in any waters of this state
in any calendar year.

(7) “Water resources” includes not only
water itself but also aquatic life and habitats
therein and all other natural resources in
and under the waters of this state.

(8) ‘“Waters of this state” means natural
waterways including all tidal and nontidal
bays, constantly flowing streams, lakes and
other bodies of water in this state, navigable
and nonnavigable, including that portion of
the Pacific Ocean which is in the boundaries

of this state.
[1967 ¢.567 §2; 1971 ¢.509 §4; 1971 c.754 §1]

541.610 Policy. (1) The protection, con-
servation and best use of the water resources
of this state are matters of the utmost public
concern. Streams, lakes and other bodies of
water in this state, including not only water
and materials for domestic, agricultural and
industrial use but also habitats and spawn-
ing areas for game and food fish, avenues
for transportation and sites for public rec-
reation, are vital to the economy and well-
being of this state and its people. Unreg-
ulated removal of material from the beds and
banks of the waters of this state may create
hazards to the health, safety and welfare of
the people of this state. Unregulated filling
in the waters of this state may result in in-
terfering with or injuring public navigation,
fishery and recreational uses of the waters.
In order to provide for the best possible use
of the water resources of this state, it is de-
sirable to centralize authority in the State
Water Resources Board and the Director of
the Division of State Lands, and implement
control of the removal of material from the
beds and banks or filling of the waters of
this state.

(2) There shall be no condemnation, in-
verse condemnation, other taking, or confis-
cating of property under ORS 541.605 to

541.665 without due process of law.
[1967 ¢.567 §1; 1971 c.754 §2]

541.615 Permit required to remove ma-
terial from bed or banks of waters; excep-
tions. (1) Except as otherwise specifically
permitted under ORS 541.605 to 541.665, no
person or governmental body shall remove
any material from the beds or banks or fill
any waters of this state without a permit is-
sued under authority of the Director of the
Division of State Lands, or in a manner con-
trary to the conditions set out in the permit.

(2) No governmental body shall issue a
lease or permit contrary or in opposition to
the conditions set out in the permit issued
under ORS 541.605 to 541.665.

(3) Subsection (1) of this section does
not apply to removal of material under a
contract, permit or lease with any govern-
mental body entered into before September
13, 1967. However, no such contract, permit
or lease may be renewed or extended on or
after September 13, 1967, unless the person
removing the material has obtained a permit
under ORS 541.605 to 541.665.

(4) Subsection (1) of this section does
not apply to removal of material from the
beds or banks or filling of any waters of this
state in an emergency, for the purpose of
making repairs or for the purpose of prevent-
ing irreparable harm, injury or damage to
persons or property, when notice of such
emergency removal or filling is given to the
Division of State Lands within 24 hours fol-
lowing the start of such activity. The divi-
sion, not later than 24 hours following notice,
shall inspect the emergency activity, and
deny or approve; provided, however, that in
emergency actions involving highways, the
appropriate highway authority having juris-
diction over the highway in which the work
is being performed, shall notify the division
within 72 hours following the start of such

activity.
[1967 c.567 §3; 1971 c.754 §3]
541.620 Application for permit; fee; dis-

position of fees. (1) Each applicant for a
permit to remove material from the bed or
banks or fill any waters of this state first
shall file a written application with the Di-
rector of the Division of State Lands, speci-
fying the nature and amount of material to
be removed or the amount of fill, the waters
and the specific location from which it is to

292




MISCELLANEOUS PROVISIONS

§ 541.625

be removed or where the fill will be placed,
the method of removal or filling and the
times during which removal or filling is to be
conducted. The director may require addi-
tional information as is necessary to enable
him to determine whether the granting of
the permit applied for is consistent with the
protection, conservation and best use of the
water resources of this state.

(2) The Director of the Division of State
Lands shall furnish to any member of the
public upon his written request and at his
expense a copy of any application for a per-
mit pursuant to subsection (1) of this sec-
tion.

(3) Each application under subsection
(1) of this section must be accompanied by
a fee of $50.

(4) Annually on the anniversary date of
the permit, each holder of a material removal
permit shall pay a fee of $50 during the term
of the permit. The permit shall be suspended
during any period of delinquency of payment
as though no permit was applied for.

(5) Fees received under subsections (3)
and (4) of this section shall be credited to
the Common School Fund for use by the di-
vision in administration of ORS 541.605 to
541.665 and 541.990 and as otherwise re-
quired by law.

[1967 c.567 §4; 1969 c.338 §4; 1971 c.754 §4]

541.625 Conditions of permit; consulta-
tion with other agencies; appeal. (1) The
Director of the Division of State Lands shall
issue a permit to remove material from the
beds or banks of any waters of this state
applied for under ORS 541.620 if he deter-
mines that the removal described in the ap-
plication will not be inconsistent with the
protection, conservation and best use of the
water resources of this state as specified in
ORS 541.610.

(2) The Director of the Division of State
Lands may issue a permit applied for under
ORS 541.620 for filling waters of this state.
In determining whether or not a permit shall
be issued, the director shall consider the
following:

(a) Whether the proposed fill unreason-
ably interferes with the paramount policy
of this state to preserve the use of its waters
for navigation, fishing and public recreation:

(b) Whether the proposed fill conforms
to sound policies of conservation and would
not interfere with public health and safety;

(¢) Whether the proposed fill is in con-
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formance with existing public uses of the
waters; and

(d) Whether the proposed fill is consist-
ent with a duly enacted zoning or land use
plan for the area where the proposed fill is
to take place.

(3) If the director issues a permit in con-
formity with the rules of the State Water
Resources Board, he may impose such condi-
tions as he considers necessary to carry out
the purposes of ORS 541.610 and subsection
(2) of this section. In formulating such con-
ditions the director may consult with the
State Geologist, the State Game Director,
the State Fisheries Director, the State For-
ester, the Director of the Department of
Environmental Quality, the administrative
officer of the State Soil and Water Conserva-
tion Commission, the Director of Agriculture,
the State Parks Superintendent, the State
Marine Director, the Director of the State
Water Resources Board, the State Highway
Engineer and the State Engineer. Each per-
mit is valid only for the time specified there-
in. Obtaining a lease from the Division of
State Lands shall not be one of the conditions

to be considered in granting a permit under
ORS 541.620.

(4) Any applicant whose application for
a permit has been denied, or who objects to
any of the conditions imposed under subsec-
tions (2) and (3) of this section by the direc-
tor or any of the state agencies specified
under subsection (3) of this section, may ap-
peal to the State Water Resources Board.
The board may modify, affirm or reverse
any action taken by the Director of the Divi-
sion of State Lands with respect to an appli-
cation for a permit. No permit shall be issued
pending action upon any appeal to the State
Water Resources Board; however, if the
board has not ruled on the appeal within 60
days the permit shall be issued. The board
in hearing appeals under this subsection shall
review the proposed removal or fill to deter-
mine whether such removal or fill is consist-
ent with ORS 541.610 and 541.625. Appeals
from actions by the board may be taken un-
der ORS 536.560.

(5) In the event that a decision on issu-
ance of a permit by the Director of the Divi-
sion of State Lands is delayed for a period
exceeding 30 days from the date of applica-
tion, a temporary permit shall be issued
pending such final decision.

(6) Permits issued under this section
shall be in lieu of any permit that might be
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required for the same operation under ORS
449.016 to 449.150, so long as:

(a) The operation is that for which the
permit is issued;

(b) The permittee operates in compliance
with applicable rules of the State Water Re-
sources Board; and

(¢) The standards for granting such per-
mits are substantially the same as those
established pursuant to ORS 449.016 to
449.026, 449.035 to 449.060, 449.070 to 449.150

to the extent they affect water quality.
[1967 c.567 §5; 1969 c.593 §49; 1971 ¢.754 §5]

541.630 Closure of specified waters to re-
moval or filling. Any agency listed in sub-
section (2) of ORS 541.625 may request the
State Water Resources Board by rule to close
one or more specified waters of this state to
the issuance of permits. After a public hear-
ing held in conformity with ORS chapter 183,
if the board finds that issuance of permits
with respect to such water resources would
be inconsistent with the protection, conser-
vation and best use of the water resources of
this state as specified in ORS 541.610, the
board may by rule close such waters to the
issuance of permits and to any other re-
movals or fills under ORS 541.640 for an in-
definite period or during such other times as

are stated in the rule.
[1967 c 567 §6; 1971 c.754 §6]

541.635 Investigations and surveys. In
considering applications for permits, the
Director of the Division of State Lands may
cause investigations or surveys to be made
of the location of the work contemplated to
determine whether such removal or filling is

consistent with ORS 541.610 and 541.625.
[1967 c.567 §7; 1971 c.754 §7]

541.640 Waiving permit requirement in
certain cases. Notwithstanding any other
provision of ORS 541.605 to 541.665, the
State Water Resources Board by rule may
make exceptions from the application of ORS
541.605 to 541.665 with respect to removals
or fills of a limited nature if no substantial
harm could result to the water resources of
this state as specified in ORS 541.610. How-
ever, the Director of the Division of State
Lands shall notify each agency listed in sub-
section (2) of ORS 541.625 of any exceptions

made under this section.
[1967 ¢.567 §8; 1971 c.754 §8]

541.645 Noncomplying removal of mate-
rial or filling constitutes public nuisance. The
removal of material from the beds or banks
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or filling any of the waters of this state
without a permit issued under ORS 541.625,
or in a manner contrary to the conditions set
out in the permit, is a public nuisance.

[1967 c.567 §9; 1971 c.754 §9]

541.650 Enforcement powers of State
Water Resources Board. If the State Water
Resources Board determines that material
is being removed from or filling is occurring
in any of the waters of this state without a
permit issued under ORS 541.625, or in a
manner contrary to the conditions set out in
the permit, the board may:

(1) Investigate, hold hearings, make or-
ders and take action, as provided in ORS
541.605 to 541.665, as soon as possible.

(2) For the purpose of investigating con-
ditions relating to such removal or filling,
through its members or its duly authorized
representatives, enter at reasonable times
upon any private or public property.

(3) Conduct public hearings in accord-
ance with ORS chapter 183.

(4) Publish its findings and recommen-
dations as they are developed relative to
public policies and procedures necessary for
the correction of conditions or violations of
ORS 541.605 to 541.665.

(5) Give notice of any order relating to
a particular violation of its rules or orders,
or relating to a particular violation of any
condition of a permit, by mailing notice of
such order to the person or governmental
body affected and by filing a duplicate orig-
inal of such order in the manner required by
ORS chapter 183. Appeals from actions of
the board may be taken under ORS 536.560.

(6) Take appropriate action for the en-
forcement of its rules or orders promulgated
as a result of any hearing. Any violation of
ORS 541.605 to 541.665 or of any rule or
order of the board under ORS 541.605 to
541.665 may be enjoined in civil abatement
proceedings brought in the name of the State
of Oregon. Proceedings thus brought by the
board shall set forth the dates of notice and
hearing and the specific rule or order of the
board, together with the facts of noncompli-
ance and the facts giving rise to the public
nuisance.

[1967 ¢.567 §10; 1971 c.754 §10]

541.655 Revocation of permit. If the
State Water Resources Board finds that a
person or governmental body holding a per-
mit issued under ORS 541.625 is removing
material from the bed or banks or filling any
of the waters of this state contrary to the
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conditions set out in the permit, the board
may revoke such permit after notification of

and conference with the permittee.
[1967 c.567 §11; 1971 c.754 §11]

541.660 Abatement proceedings. (1) In
lieu of penal enforcement proceedings, pro-
ceedings to abate alleged public nuisances
under ORS 541.645 may be instituted at law
or in equity, in the name of the State of
Oregon, upon relation of the State Water
Resources Board.

(2) However, notwithstanding any other
provisions of law, the board, without the
necessity of prior administration procedures
or hearing and entry of an order or at any
time during such administrative proceedings
if such proceedings have been commenced,
may institute a suit at law or in equity in the
name of the State of Oregon to abate or re-
strain threatened or existing nuisances under
ORS 541.645, whenever such nuisances or
threatened nuisances create an emergency
that requires immediate action to protect the
public health, safety or welfare. No tempo-
rary restraining order or temporary injunc-
tion or abatement order shall be granted
unless the defendant is accorded an oppor-
tunity to be heard thereon at a time and
place set by the court in an order directing
the defendant to appear at such time and
place, and to then and there show cause, if
any he has, why a temporary restraining
order or temporary injunction or abatement
order should not be granted. The order to
show cause, together with affidavits sup-
porting the application for such temporary
restraining order, temporary injunction or
abatement order, shall be served on the de-
fendant as a summons. The defendant may
submit counteraffidavits at such time and
place. The board shall not be required to
furnish any bond in such proceeding. Neither
the State Water Resources Board nor its
members, or the Director of the Division of
State Lands or the employes of the division,
shall be liable for any damages defendant
may sustain by reason of an injunction or
restraining order or abatement order issued
after such hearing.

(3) Cases filed under this section shall
be given preference on the docket over all
other civil cases except those given an equal

preference by statute.
[1967 c.567 §12]

541.665 Fill under permit presumed not
to affect public rights; public rights extin-
guished. If the director issues a permit to fill
pursuant to ORS 541.605 to 541.665, it shall
be presumed that such fill does not infringe
upon the public rights of navigation, fishery
or recreation, and the public rights to lands
created by the fill shall be considered extin-

guished.
[1971 c.754 §14]

541.695 Application of ORS 541.605 to
541.665. (1) Nothing in ORS 541.605 to
541.665 applies to filling the beds of the wa-
ters of this state for the purpose of con-
structing, operating and maintaining dams
or other diversions for which permits or cer-
tificates have been or shall be issued under
ORS chapter 537 or 539 and for which pre-
liminary permits or licenses have been or
shall be issued under ORS 543.010 to 543.620.

(2) Ncthing in ORS 541.605 to 541.665
applies to filling of the waters of a nonnavi-
gable natural waterway, or any portion there-
of, in this state, if:

(a) Such waterway or portion is situated
within forest land; and

(b) Such filling is conducted in accord-
ance with ORS 527.610 to 527.730 and

527.990.
[1971 c.754 §12]

PENALTIES

541.990 Penalties. (1) Any person, or any
officer of any firm or corporation who shall
be found guilty of constructing any splash
dam for the floating of logs or other lumber
products on any stream or other body of
water in the State of Oregon after August
20, 1957, shall be fined not more than $1,000,
or shall be imprisoned not more than one
year in the county jail in the county in which
such conviction is entered, or by both fine
and imprisonment.

(2) Violation of ORS 541.510 is a misde-
meanor.

(3) Violation of subsection (1) of ORS
541.545 is a misdemeanor.

(4) Violation of ORS 541.615 is a mis-

demeanor.

[1957 ¢.163 §4; subsection (2) enacted as 1959 c.624
§2; subsection (3) enacted as 1961 ¢.379 §9; subsec-
tion (4) enacted as 1967 ¢.567 §13]
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