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35.050 Plaintiffs occupancy pending action
35.060 Plaintiff's bond for occupancy pending action
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35.085 Trial conducted under ORS chapter 17; order
of presentation; evidence; burden of proof
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35.105 When action abandoned by plaintiff; effect;
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35.110 Costs and disbursements
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CROSS REFERENCES

Assessment and tender of compensation required
prior to taking, except in case of the state,
Const. Art. I, § 18, Const. Art. XI, § 4

Condemnation bye
Electric utility, 758.015
Governmental units and public corporations, gen-

erally, Cho 281
Public utilities and private corporations, gener-

ally, Ch. 772
State Board of Forestry, 526.168
State Highway Division, 366.360 to 366.393
State Lands Division, 273.061

Conservation easements, acquisition, 271.720
Costs and attorney fees, 20.085
Procedure when pedestrian mall established, 376.785
Relocation of persons displaced by highway acquisi-

tions, 366.323

Scenic easements, acquisition, 271.720

35.010

Determination of right of railroad to cross con-
structed line of another railroad, 772.025

35.050

Assessment and tender of compensation required
prior to taking, except in case of the state,
Const. Art. I, § 18, Const. Art. XI, § 4

35.060

Deposit in lieu of bond, 22.020 to 22.070
35.100

Judgment authorizing one railroad to use anther's
right of way, 772.030

Taxes on land acquired by eminent domain, payment
of, 311.412, 311.413
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35.010 REMEDIES AND SPECIAL ACTIONS AND PROCEEDINGS

NOTE

This chapter embraces the standard procedure for
condemnation by corporations, which is adopted,
either specifically or by implication, by v a r i o u s
statutes conferring a right to condemn for designated
purposes. Most of the statutes granting the right of
condemnation to corporations are compiled in ORS
chapter 772, but some are compiled in the individual
chapters dealing with the particular corporation
having the right of condemnation.

The statutes relating to condemnation by govern-
mental units and public corporations are, for the
most part, compiled in ORS chapter 281, but in some
Instances where the right of condemnation is for a
limited purpose, as in the case of highways, the
condemnation statute is compiled in the chapter that
embraces the subject to which the power of con-
demnation relates.

35.010 When corporation may bring ac-
tion to condemn; jurisdiction. Whenever any
corporation authorized, as in the provisions
of ORS 772.015 to 772.060 or 772.105, to con-
demn land, or a right of way, right to cut
timber, or other right or easement in land,
including the right to cross or intersect with
a located but unconstructed line of railway,
is unable to agree with the owner thereof as
to the compensation to be paid therefor, or if
the owner is absent from this state, the cor-
poration may maintain an action in the cir-
cuit court of the proper county, against the
owner, for the purpose of having such land,
right or easement condemned to its own use,
and for determining the compensation to be
paid to the owner therefor.

35.050 Plaintiff's occupancy pending ac-
tion. At any time after the action is com-
menced, except in a proceeding for the con-
demnation of rights of way for logging roads,
logging railroads or logging ways, or a con-
demnation proceeding brought under ORS
768.180, the court may, upon motion, hold
a hearing and enter an order permitting the
plaintiff to occupy the premises sought to be
condemned, pending the action, and do work,
lay tracks and erect structures required for
the purpose for which the land is sought to be
condemned. The order shall be entered only
after 10 days' notice, of the time and place of
hearing as to the occupying of the premises,
to defendants by registered mail, addressed
to them at their last -known addresses, as
shown on the last tax roll of the county in
which the premises are situated; provided, the
court may require a longer period of notice
than 10 days. The judge shall take proof in
open court at the time fixed for the hearing,
to establish the reasonable probable value of
the premises and the amount of damages, if
any, which will accrue from the condemna-
tion, and of the reasons for requiring a speedy
occupation, and shall grant or refuse the mo-
tion according to the equity of the case and
the relative damages which may accrue to the
parties, giving consideration also to the public
interest involved.

35.020 Commencement and prosecution o
action. The action shall be commenced an
prosecuted to final determination in the same
manner as ordinary actions, except as other
wise specially provided in ORS 35.010 t
35.140.

35.030 Defendant. The action shall b

commenced against the person in the actual
possession of the land at the time; or if th
property is not in the actual possession o
anyone, then against the person acting as th
owner thereof; or if there is no one in th
actual possession, or acting as owner thereof,
then against an owner unknown.

35.040 Complaint; publication of sum
mons. The complaint shall describe with con
venient certainty the land, right or easement
sought to be condemned and shall allege th
true value of the property sought and th
damage resulting from the condemnation
thereof. If the defendant, or either of several
defendants, is a nonresident of this state or
unknown, service of the summons may b
made by publication.
Amended by 1967 c.479 §1]

f 35.060 Plaintiff's bond for occupancy

d pending action. If the motion for occupancy
pending action is granted, the order shall re-
quire the plaintiff to execute and file with

o the clerk a bond, approved by the court, to the
defendants, with sureties as otherwise pro-
vided by law; the bond to be in such penal

e sum as may be adjudged, but in no event less
than double the probable value of the prem-

e ises sought to be condemned, with the dam -
f ages, if any, which will ensue from condemna-
e tion and speedy occupation; the bond to be
e payable to the defendants as their respective

interests may subsequently appear in the ac-
tion and to be conditioned for the payment
of the adjudged value of the premises and
the damages which will ensue in case the
property is condemned in the action, and for

e payment of all damages arising from the
e occupation before judgment in case the

premises are not condemned, and all costs,
disbursements, interest and attorney fees ad-
judged to the defendants in the action. Evi-

e dence as to the finding or judgment of the
court regarding the amount of such bond
shall not be admissible at the trial.
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EMINENT DOMAIN PROCEDURE 35.140

35.070 Answer. The defendant in his an-

swer may set forth any legal defense he
may have to the condemnation. He shall

also allege the true value of the land, right
or easement and the damage resulting from
the condemnation thereof.
Amended by 1967 c.479 §2]

35.080 Substitution of landlord for tenant

defendant. A defendant in actual possession
may, for answer, plead that he is in posses-
sion only as the tenant of another, naming
him and his place of residence if known.
Thereupon the landlord, if he applies there-
for, shall be made defendant in place of the
tenant, and thereafter the action shall pro-
ceed as if originally commenced against the
landlord.

35.085 Trial conducted u n d e r ORS

chapter 17; order of presentation; evidence;
burden of proof. (1) Evidence shall be re-
ceived and the trial conducted in the order

and manner prescribed in ORS chapter 17,
except that the defendant shall have the op-
tion of proceeding first or last in the pres-
entation of evidence. Unless the case is sub-

mitted by both sides to the jury without
argument, the party who presents evidence
first shall also open and close the argument
to the jury.

2) Plaintiff and defendant may offer
evidence of just compensation, but neither
party shall have the burden of proof of just
compensation.
1967 c.479 §§4,5]

35.090 View of premises. If motion is
made before the formation of the jury, the
court, upon the request of either party, shall
order a view of the lands or premises in
question, and upon the return of the jury
the evidence of the parties may be heard and
the verdict of the jury given.

35.100 Judgment of condemnation. Upon
the assessment of the damages by the jury,
the court shall give judgment condemning
the land, right or easement in question to
the plaintiff, conditioned upon the plaintiff's
paying into court the damages assessed by
the jury; and after the making of such pay-
ment the judgment shall become effective to
pass title and the right of possession to the
plaintiff.

shall enter judgment in favor of the defend-
ant for his costs and disbursements in the

action and for reasonable attorney fees and
reasonable expenses as determined by the
court.

2) Expenses means costs of appraisals
and fees for experts incurred in preparing
and conducting the defense to the action.

3) The action shall be considered aban-

doned if the plaintiff files an election not to
take the property. If such an election is not
filed within 60 days after the verdict, the
plaintiff is deemed to have elected to take
the property.
1967 c.479 §6]

35.110 Costs and disbursements. The costs

and disbursements of the defendant, including
a reasonable attorney's fee to be fixed by the
court at the trial, shall be taxed by the clerk
and recovered from the plaintiff, unless the
plaintiff tendered the defendant before com-
mencing the action an amount equal to or
greater than that assessed by the jury, in
which case the plaintiff shall recover his
costs and disbursements from the defendant,
but not including an attorney's fee.

35.120 Appeal. Either party may appeal
from the judgment in like manner and with
like effect as in ordinary cases, except that
the plaintiff may not appeal after he has
paid the damages into court and has taken
possession of the property or proceeded to
exercise the right condemned, and except
that the defendant's right to appeal may be
waived as provided in ORS 35.130. An appeal
by the defendant shall not stay the proceed-
ings so as to prevent the plaintiff from taking
the land into possession and using it or from
proceeding to exercise the right or enjoy
the easement condemned.

35.130 Waiver of appeal; unclaimed dam-
ages. If the defendant accepts the damages
paid to the clerk, he waives his right of ap-
peal, and if he does not, such sum shall re-
main in the control of the court, to abide the
event of the appeal. If the defendant or un-
known owner of the land does not appear
and claim the sum, it shall be invested for
the benefit of whom it may concern, as in case
of unclaimed moneys in the sale and partition
of lands.

35.140 New trial after reversal. If a judg-
35.105 When action abandoned by plain- ment is reversed, and a new trial had, and at

tiff; effect; expenses defined. (1) If an ac- the second trial the jury assesses the dam -
tion is abandoned by the plaintiff, the court ages of the defendant at a greater sum than
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35.140 REMEDIES AND SPECIAL ACTIONS AND PROCEEDINGS

before, the court shall, in addition to the ment, give judgment in favor of the defend -
judgment condemning the land, right or ease- ant for such excess.

CERTIFICATE OF LEGISLATIVE COUNSEL

Pursuant to ORS 173.170, I, Robert W. Lundy, Legislative Counsel, do hereby certify that I have
compared each section printed in this chapter with the original section in the enrolled bill, and
that the sections in this chapter are correct copies of the enrolled sections, with the exception
of the changes in form permitted by ORS 173.160 and other changes specifically authorized by law.
Done at Salem, Oregon, Robert W. Lundy
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CHAPTERS 36 TO 40
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