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734010 INSURANCE

Note ORS chapter 734 first becomes operative
on January 1 1968 See 1967 c359 714

734010 Application of chapter insur
er specially defined 1 This chapter shall
apply to

a All persons transacting or purport
ing to transact insurance as insurers in this
state and

b All persons in process of organiza
tion to become insurers

2 The term insurer when used in
this chapter shall include all persons enumer
ated in subsection 1 of this section
1967 c359 258

734020 Impairment defined An in
surer shall be deemed to be impaired when
it does not possess assets at least equal to all
its liabilities plus its required capitalization
1967 c359 2571

734030 Delinquency proceeding de
fined Delinquency proceeding means any
proceeding commenced against an insurer
pursuant to this chapter for the purpose of
liquidating rehabilitating or conserving such
insurer
Formerly 751010

734040 Foreign country defined
Foreign country means territory not in
any state as defined in ORS 731136
1967c359 2601

734050 Domiciliary ancillary and
reciprocal state defined As used in this
chapter

1 Domiciliary state means the state
in which an insurer is incorporated or organ
ized or in the case of an insurer incorporated
or organized in a foreign country the state
in which such insurer having become au
thorized to do business in such state has at

the commencement of delinquency proceed
ings the largest amount of its assets held in
trust and assets held on deposit for the bene
fit of its policyholders or policyholders and
creditors in the United States and any such
insurer is deemed to be domiciled in such

state for purposes of this chapter

2 Ancillary state means any state
other than a domiciliary state

3 Reciprocal state means any state
other than this state in which in substance

and effect the provisions of the Uniform In
surers Liquidation Act as defined in ORS
734330 are in force including the provisions

requiring that the commissioner or equiva
lent insurance supervisory official be the re
ceiver of a delinquent insurer
1967 c359 261

734060 General assets defined As

used in this chapter general assets means
all property real personal or otherwise not
specifically mortgaged pledged deposited or
otherwise encumbered for the security or
benefit of specified persons or a limited class
or classes of persons and as to such specifi
cally encumbered property the term includes
all such property or its proceeds in excess of
the amount necessary to discharge the sum
or sums secured thereby Assets held in trust
and assets held on deposit for the security
or benefit of all policyholders or all policy
holders and creditors in the United States

shall be deemed general assets
1967c359 262

734070 Preferred special deposit
and secured claims defined As used in

this chapter

1 Preferred claim means any claim
with respect to which the law of a state or
of the United States accords priority of pay
ment from the general assets of the insurer

2 Special deposit claim means any
claim secured by a deposit made pursuant to
statute for the security or benefit of a lim
ited class or classes of persons but not in
cluding any general assets

3 Secured claim means any claim se
cured by mortgage trust deed pledge de
posit as security escrow or otherwise but
not including special deposit claims or claims
against general assets The term also in
cludes claims which more than four months

prior to the commencement of delinquency
proceedings in the state of the insurersdom
icile have become liens upon specific assets
by reason of judicial process
1967 c359 263

734080 Receiver defined As used in

this chapter receiver means receiver re
habilitator liquidator or conservator as the
context may require
1967 c359 264

734110 Jurisdiction of delinquency pro
ceedings venue 1 The circuit court shall
have original jurisdiction of delinquency pro
ceedings under this chapter and any court
with jurisdiction is authorized to make all
necessary or proper orders to carry out the
purposes of this chapter

i84



REHABILITATION AND LIQUIDATION 734150

2 The venue of delinquency proceed
ings against a domestic insurer shall be in
the circuit court for the county in which is
located the insurers registered office or
principal place of business The venue of
such proceedings against foreign and alien
insurers shall be in the circuit court for

Marion County
3 At any time after the commence

ment of a delinquency proceeding the court
may issue an order changing the venue of
the proceeding on motion of the commis
sioner or other interested person if the court
finds the proceedings may be more economi
cally and efficiently conducted thereby
1967c359 5265

734120 Exclusive remedy appeal 1
Delinquency proceedings pursuant to this
chapter shall constitute the sole and exclu
sive method of rehabilitating liquidating or
conserving an insurer and no court shall en
tertain a petition for the commencement of
such proceedings or any other similar pro
cedure unless the same has been filed in the
name of the state on the relation of the com

missioner

2 An appeal shall lie to the Supreme
Court from an order granting or refusing re
habilitation liquidation or conservation and
from every order in delinquency proceedings
having the character of a final order as to
the particular portion of the proceedings em
braced therein

1967 e359 266

members subscribers or the public may re
quire

5 After commencement of a delin
quency proceeding by the commissioner
orders of the court may thereafter be made
for any of the purposes relevant upon appli
cation of any interested person
1967c359 267

734140 Injunctions 1 Upon applica
tion by the commissioner for an order to
show cause under ORS 734130 or at any
time thereafter the court may without no
tice issue an injunction restraining the in
surer its officers directors stockholders
members subscribers agents employes and
all other persons from the transaction of its
business or the waste or disposition of its
property until the further order of the court

2 The court may at any time during
a proceeding under this chapter issue such
other injunctions or orders as may be
deemed necessary to prevent interference
with the commissioner or the proceeding or
waste of the assets of the insurer or the
commencement or prosecution of any ac
tions or the obtaining of preferences judg
ments attachments or other liens or the
making of any levy against the insurer or
against its assets or any part thereof

3 Notwithstanding any other provision
of law no bond shall be required of the com
missioner as a prerequisite for the issuance
of any injunction or restraining order pursu
ant to this section
1967c359 268

imLm uommencement oz neunquency

proceeding 1 The commissioner shall

commence a delinquency proceeding by an
application to the court for an order direct
ing the insurer to show cause why the com
missioner should not have the relief prayed
for

2 The application shall be by petition
verified by the commissioner setting forth
the ground or grounds for the proceeding
and the relief demanded

3 If the court is satisfied from reading
the commissioners petition that the facts
therein alleged if established would consti
tute grounds for a delinquency proceeding
under this chapter the court shall issue an
order to the insurer to show cause

4 On the return of the order to show
cause and after a full hearing the court
shall either deny the application or grant the
application together with such other relief
as the nature of the case and the interests of

the policyholders creditors stockholders

734150 Grounds for rehabilitation do
mestic insurers The commissioner or any
interested person may apply for an order
directing the commissioner to rehabilitate a
domestic insurer if the insurer

1 Is impaired
2 Has refused to submit its books pa

pers accounts or affairs to the reasonable
inspection and examination of the commis
sioner

3 Has by contract of reinsurance or
otherwise tranferred or attempted to trans
fer substantially its entire property or busi
ness or entered into any transaction the ef
fect of which is to merge substantially its
entire property or business into the property
or business of any other insurer without
first having complied with ORS 731512 and
732505 to 732570

4 Is found to be in such condition that
its further transaction of business would be

185



734160 INSURANCE

hazardous to its policyholders creditors
stockholders or the public

5 Has wilfully violated its articles of
incorporation or any law of this state

6 Has any trustee director manager
or officer who has refused to be examined

under oath touching its affairs
7 Has been the subject of an applica

tion for the appointment of a receiver trus
tee custodian or sequestrator of the insurer
or of its property by a federal court or if a
receiver trustee custodian or sequestrator
has been appointed by a federal court or if
such appointment is imminent

8 Has consented to such an order
through a majority of its directors stock
holders members or subscribers

9 Has failed to pay a final judgment
rendered against it in any state upon any
insurance policy issued or assumed by it
within 30 days after the judgment became
final or within 30 days after time for taking
an appeal has expired or within 30 days
after dismissal of an appeal before final de
termination whichever date is the later or

10 Has had its certificate of authority
to transact insurance in this state revoked
Formerly 738450

734160 Order of rehabilitation domes
tic insurers 1 An order to rehabilitate a
domestic insurer shall direct the commis

sioner forthwith to take possession of the
property of the insurer and to conduct the
business thereof and to take such steps to
ward removal of the causes and conditions

which have made rehabilitation necessary as
the court may direct

2 If at any time the commissioner
deems that further efforts to rehabilitate

the insurer would be useless he may apply
to the court for an order of liquidation under
ORS 734180

3 The commissioner or any interested
person upon due notice to the commissioner
at any time may apply for an order termi
nating the rehabilitation proceeding and per
mitting the insurer to resume possession of
its property and the conduct of its business
but no such order shall be granted except
after a full hearing
1967c359 270

whether there has been a prior order direct
ing him to rehabilitate such insurer upon
any of the grounds specified in ORS 734150
or if the insurer

1 Has ceased transacting business for
a period of one year

2 Has commenced voluntary liquida
tion or dissolution or attempts to commence
or prosecute any action or proceeding to liq
uidate its business or affairs or to dissolve
its corporate charter or to procure the ap
pointment of a receiver trustee custodian
or sequestrator under any laws except the
Insurance Code or

3 Has not organized or completed its
organization and obtained a certificate of
authority as an insurer within the time au
thorized by law
1967 c359 271

734180 Order of liquidation domestic
insurers 1 An order to liquidate the busi
ness of a domestic insurer shall direct the

commissioner forthwith to take possession
of the property of the insurer to liquidate
its business to deal with the insurersprop
erty and business in his own name as com
missioner or in the name of the insurer as

the court may direct and to give notice to
all creditors who may have claims against
the insurer to present such claims

2 The commissioner may apply under
this chapter for an order dissolving the
corporate existence of a domestic insurer

a Upon his application for an order of
liquidation of such insurer or at any time
after such order has been granted or

b Upon the grounds specified in sub
section 3 of ORS 734170 regardless of
whether an order of liquidation is sought or
has been obtained

Formerly 7384701

734190 Grounds for conservation for
eign and alien insurers The commissioner
or any interested person may apply for an
order directing the commissioner to conserve
the assets within this state of a foreign or
alien insurer upon any one or more of the
following grounds

1 Any of the grounds specified in ORS
734150 or

2 That its property has been seques
trated in any jurisdiction
1967 c359 273734170 Grounds for liquidation domes

tic insurers The commissioner or any inter
ested person may apply for an order direct 734200 Conservation or ancillary re
ing the commissioner to liquidate the busi ceivership foreign and alien insurers 1

ness of a domestic insurer regardless of An order to conserve the assets of a foreign
686



REHABILITATION AND LIQUIDATION

or alien insurer shall direct the commissioner

forthwith to take possession of the property
of the insurer within this state and to con

serve it subject to the further direction of
the court

2 Whenever a domiciliary receiver has
been appointed for any foreign or alien in
surer in its domiciliary state the court shall
on application of the commissioner appoint
the commissioner as the ancillary receiver in
this state

3 An order to liquidate the assets in
this state of a foreign or alien insurer shall
direct the commissioner forthwith to take

possession of the property of the insurer
within this state and to liquidate it subject
to the orders of the court and with due re

gard to the rights and powers of the domi
ciliary receiver as provided in this chapter
1967c359 274

734210 Conduct of delinquency pro
ceedings domestic insurers 1 Whenever

under this chapter a receiver is to be ap
pointed in delinquency proceedings for an in
surer domiciled in this state the court shall
appoint the commissioner as such receiver
The court shall direct the receiver forthwith

to take possession of the property of the in
surer and to administer the same under the
orders of the court

2 Any deed or other instrument exe
cuted under this chapter shall be valid and
effectual for all purposes as though the same
had been executed by the person affected by
any proceedings under this chapter or by its
officers pursuant to the direction of its gov
erning board or authority The filing or re
cording of the order directing possession to
be taken or a certified copy thereof in the
office where instruments affecting title to
property are required to be filed or recorded
shall impart the same notice as would be im
parted by a deed bill of sale or other evi
dence of title duly filed or recorded

734230

property coming into his possession or con
trol The court may at any time require an
additional bond from him or his deputies if
deemed desirable for the protection of the
property
Formerly 751020

734220 Powers of commissioner as re
ceiver 1 Upon taking possession of the
property and business of any person in any
proceeding under this chapter the commis
sioner shall subject to the direction of the
court immediately proceed to conduct the
business of the insurer or to take such steps
as are authorized by the laws of this state for
the purpose of rehabilitating liquidating or
conserving the insurer

2 Upon taking such possession of the
property and business of any person the com
missioner as receiver shall

a Be vested with the insurers title and
interest in and to all assets and property of
every kind both tangible and intangible ex
cept that ancillary receivers in reciprocal
states shall have as to assets located in their
respective states the rights and powers
which are prescribed in this chapter for ancil
lary receivers appointed in this state as to as
sets located in this state

b Possess in the name of the insurer
or in his own name all rights privileges pow
ers and authority granted to insurers in this
state or otherwise possessed by insurers gen
erally without regard to any limitations
thereon prescribed in the articles or bylaws
of such insurer and

c Perform and do all acts which he
may deem necessary advisable or expedient
for the accomplishment or in aid of the pur
pose for which such possession was taken
1967 c359 276

734230 Deputies and assistants In con
nection with delinquency proceedings the
commissioner may appoint one or more spe
cial deputy commissioners to act for him

3 In cases where any real property
and may employ such counsel clerks and

sold by the commissioner is located in a
county other than the county wherein the
proceeding is pending the commissioner
shall cause a certified copy of the order of
his appointment or order authorizing or
ratifying the sale to be filed with the re
cording officer for the county in which the
property is located

4 The commissioner as domiciliary re
ceiver shall be responsible on his official
bond for the proper administration of all

assistants as he deems necessary Unless
otherwise provided by the commissioner no
person so appointed shall be deemed a state
employe solely by reason of such appoint
ment The compensation of the special depu
ties counsel clerks or assistants and all ex
penses of taking possession of the delinquent
insurer and of conducting the delinquency
proceedings shall be paid out of the funds or
assets of the insurer Within the limits of

the duties imposed upon them special depu
ties shall possess all the powers given to

687



734240 INSURANCE

and in the exercise of those powers shall be
subject to all the duties imposed upon the
receiver with respect to delinquency proceed
ings
1967 c359 2771

734240 Conduct of delinquency proceed
ings foreign insurers 1 Whenever under
this chapter an ancillary receiver is to be ap
pointed in delinquency proceedings for an
insurer not domiciled in this state the court
shall appoint the commissioner as ancillary
receiver The commissioner shall file a peti
tion requesting the appointment

a If he finds that there are sufficient
assets of such insurer located in this state to

justify the appointment of an ancillary re
ceiver or

b If 10 or more persons resident in
this state having claims against such insurer
file a petition with the commissioner re
questing the appointment of such ancillary
receiver

2 The domiciliary receiver of an in
surer domiciled in a reciprocal state shall be
vested by operation of law with the title to all
the property contracts and rights of action
and all the books and records of the insurer

located in this state and he shall have the
immediate right to recover balances due from
local agents and to obtain possession of any
books and records of the insurer found in

this state He shall also be entitled to re
cover the other assets of the insurer located

in this state except that upon the appoint
ment of an ancillary receiver in this state
the ancillary receiver shall during the ancil
lary receivership proceedings have the sole
right to recover such other assets The an
cillary receiver shall as soon as practicable
liquidate from their respective securities
those special deposit claims and secured
claims which are proved and allowed in the
ancillary proceedings in this state and shall
pay the necessary expenses of the proceed
ings All remaining assets he shall promptly
transfer to the domiciliary receiver Subject
to the provisions of this section the ancillary
receiver and his deputies shall have the same
powers and be subject to the same duties
with respect to the administration of such
assets as a receiver of an insurer domiciled
in this state
Formerly 751030

734270 Claims of residents against for
eign insurers 1 In a delinquency proceed
ing in a reciprocal state against an insurer
domiciled in that state claimants against
such insurer who reside within this state

may file claims either with the ancillary re
ceiver if any appointed in this state or with
the domiciliary receiver All such claims
must be filed on or before the last date fixed

for the filing of claims in the domiciliary de
linquency proceedings

2 Controverted claims belonging to
claimants residing in this state may either

a Be proved in the domiciliary state as
provided by the law of that state or

b If ancillary proceedings have been
734250 Right of domiciliary receiver to commenced in this state be proved in those

sue in this state The domiciliary receiver of proceedings
an insurer domiciled in a reciprocal state 3 In the event that any such claimant
may sue in this state to recover any assets elects to prove his claim in this state he

688

of such insurer to which he may be entitled
under the laws of this state

1967c359 279

734260 Claims of nonresidents against
domestic insurers 1 In a delinquency pro
ceeding begun in this state against an in
surer domiciled in this state claimants re
siding in reciprocal states may file claims
either with the ancillary receivers if any in
their respective states or with the domicil
iary receiver All such claims must be filed
on or before the last date fixed for the filing
of claims in the domiciliary delinquency pro
ceedings

2 Controverted claims belonging to
claimants residing in reciprocal states may
either

a Be proved in this state as provided
by law or

b If ancillary proceedings have been
commenced in such reciprocal states be
proved in those proceedings

3 In the event a claimant elects to

prove his claim in ancillary proceedings if
notice of the claim and opportunity to ap
pear and be heard is afforded the domicil
iary receiver of this state as provided in ORS
734270 with respect to ancillary proceedings
in this state the final allowance of such
claim by the courts in the ancillary state
shall be accepted in this state as conclusive
as to its amount and shall also be accepted
as conclusive as to its priority if any
against special deposits or other security lo
cated within the ancillary state
Formerly 751040



REHABILITATION AND LIQUIDATION 734

shall file his claim with the ancillary receiver
in the manner provided by this chapter for
the proving of claims against insurers domi
ciled in this state and he shall give notice in
writing to the receiver in the domiciliary
state either by registered or certified mail
or by personal service at least 40 days prior
to the date set for hearing The notice shall
contain a concise statement of the amount of

the claim the facts on which the claim is
based and the priorities asserted if any If
the domiciliary receiver within 30 days after
the giving of such notice shall give notice in
writing to the ancillary receiver and to the
claimant either by registered or certified
mail or by personal service of his intention
to contest such claim he shall be entitled to
appear or to be represented in any proceed
ing in this state involving the adjudication
of the claim The final allowance of the claim

by the courts of this state shall be accepted
as conclusive as to its amount and shall also
be accepted as conclusive as to its priority if
any against special deposits or other secur
ity located within this state
Formerly 751050

734280 Form of claim notice hearing
1 All claims against an insurer against
which delinquency proceedings have been be
gun shall set forth in reasonable detail the
amount of the claim or the basis upon which
such amount can be ascertained the facts
upon which the claim is based and the prior
ities asserted if any All such claims shall
be verified by the affidavit of the claimant
or someone authorized to act on his behalf

and having knowledge of the facts and shall
be supported by such documents as may be
material thereto

2 All claims filed in this state shall be
filed with the receiver whether domiciliary
or ancillary in this state on or before the
last date for filing as specified in this chap
ter

3 After the expiration of any period
for filing of claims the receiver shall report
the claims filed within such period to the
court specifying in such report his recom
mendation with respect to the action to be
taken thereon Upon receipt of such report
the court shall fix a time for hearing such
claims and shall direct that the claimants or

the receiver as the court shall specify shall
give such notice as the court shall determine
to such persons as shall appear to the court
to be interested therein All such notices

0

shall specify the time and place of the hear
ing and shall concisely state the amount and
nature of the claim the priorities asserted
if any and the recommendation of the re
ceiver with reference thereto

4 At the hearing all persons interested
shall be entitled to appear and the court
shall enter an order allowing allowing in
part or disallowing the claim Any such or
der shall be deemed to be an appealable
order

1967 e359 282

734290 Priority of preferred claims
1 In a delinquency proceeding against an
insurer domiciled in this state claims owing
to residents of ancillary states shall be pre
ferred claims if like claims are preferred un
der the laws of this state All such claims

whether owing to residents or nonresidents
shall be given equal priority of payment
from general assets regardle3s of where such
assets are located

2 In a delinquency proceeding against
an insurer domiciled in a reciprocal state
claims owing to residents of this state shall
be preferred if like claims are preferred by
the laws of that state
1967 e359 5283

734300 Priority of special deposit
claims The owners of special deposit claims
against an insurer for which a receiver is ap
pointed in this or any other state shall be
given priority against their several special
deposits in accordance with the provisions of
the statutes governing the creation and main
tenance of such deposits If there is a defi
ciency in any such deposit so that claims
secured thereby are not fully discharged
therefrom the claimants may share in the
general assets but such sharin shall be de
ferred until general creditors and also claim
ants against other special deposits who have
received smaller percentages from their re
spective special deposits have been paid per
centages of their claims equal to the percent
age paid from the special deposit
1967c359 284

734310 Priority of secured claims The
owner of a secured claim against an insurer
for which a receiver has been appointed in
this or any other state may surrender his
security and file his claim as a general credi
tor or the claim may be discharged by re
sort to the security in which case the defi
ciency if any shall be treated as a claim
against the general assets of the insurer on

X89



734320 INSURANCE

the same basis as claims of unsecured credi
tors If the amount of the deficiency has
been adjudicated in ancillary proceedings as
provided in this chapter or if it has been ad
judicated by a court of competent jurisdic
tion in proceedings in which the domiciliary
receiver has had notice and opportunity to
be heard such amount shall be conclusive
otherwise the amount shall be determined in

the delinquency proceeding in the domicil
iary state
Formerly 751080

734320 Attachment and garnishment of
assets During the pendency of delinquency
proceedings in this or any reciprocal state no
action or proceeding in the nature of an at
tachment garnishment or execution shall be
commenced or maintained in the courts of

this state against the delinquent insurer or
its assets Any lien obtained by any such ac
tion or proceeding within four months prior
to the commencement of any such delinquen
cy proceeding or at any time thereafter shall
be void as against any rights arising in such
delinquency proceeding
1967c359 2861

734330 Uniform Insurers Liquidation
Act short title interpretation 1 ORS
734030 to 734080 and 734240 to 734330

may be cited as the Uniform Insurers Liqui
dation Act

2 The Uniform Insurers Liquidation
Act shall be so interpreted and construed as
to effectuate its general purpose to make
uniform the law of those states that enact it

Formerly 7511101

734340 Date rights fixed on liquidation
The rights and liabilities of the insurer and
of its creditors policyholders stockholders
members subscribers and all other persons
interested in its estate shall unless other
wise directed by the court be fixed as of the
date on which the order directing the liqui
dation of the insurer is filed in the office of
the clerk of the court which makes the or

der subject to the provisions of ORS 734380
with respect to the rights of claimants hold
ing contingent claims
1967 c359 288

obtain a greater percentage of his debt than
any other creditor of the same class and
which is accepted by such creditor having
reasonable cause to believe that such a pref
erence will occur shall be voidable

2 Every director officer employe
stockholder member subscriber and any
other person acting on behalf of such insurer
who shall be concerned in any such act or
deed and every person receiving thereby any
property of such insurer or the benefit there
of shall be personally liable therefor and
shall be bound to account to the commis

sioner

3 The commissioner as receiver in any
proceeding under this chapter may avoid
any transfer of or lien upon the property of
an insurer which any creditor stockholder
subscriber or member of such insurer might
have avoided and may recover the property
s o transferred unless such person was a
bona fide holder for value prior to the com
mencement of the delinquency proceeding
Such property or its value may be recovered
from anyone who has received it except a
bona fide holder for value as specified in this
subsection

1967c359 2891

734360 Preference of claims 1 The
debts and claims to be paid in full in delin
quency proceedings prior to the payment of
any other debts or claims and the order of
payment shall be

a Costs and expenses of administra
tion of the delinquency proceedings

b Compensation or wages actually
owing to salaried employes other than offi
cers of an insurer for services rendered
within three months prior to the commence
ment of a delinquency proceeding but not
exceeding 600 for each such employe

c Taxes legally due and owing by the
insurer to this state or to the United States
and

d Debts owing to any person including
this state who by the laws of this state is
entitled to priority

2 Debts or claims for unearned premi
ums due policyholders shall share in the dis
tribution of assets only after all other prop
erly submitted and proved claims have been
paid in full
1967 c359 290

734350 Voidable transfers 1 Any
transfer of or lien upon the property of an
insurer other than as provided in ORS
734320 which is made or created within four

months prior to the commencement of a de
linquency proceeding with the intent of giv 734370 Offsets No offsets shall be al

ing to any creditor or of enabling him to lowed in cases of mutual debts or mutual
690



REHABILITATION AND LIQUIDATION g 734400

credits between the insurer and another per
son in connection with any delinquency pro
ceeding under this chapter except for cases
of policy loans and cases of reinsurance
1967 c359 291

734380 Allowance of certain claims

1 A contingent claim against an insurer
or a claim based upon a cause of action or
suit against an insured of an insurer shall be
filed presented and reported in the same
manner and within the same time limitations

as provided in this chapter for a noncon
tingent claim Such claims shall be allowed
to share in a distribution of assets in the

same manner as noncontingent claims of the
same class and priority provided that before
any such sharing and distribution

a If the claim is a contingent claim
against the insurer it becomes an absolute
claim either as a result of proof presented
or litigation or

b If the claim is based upon a cause of
action or suit against an insured of the in
surer a judgment is obtained against the
insured or it may be reasonably inferred
from proof presented that the claimant would
be able to obtain such a judgment in no
case however shall all of the claims so pre
sented and allowed arising out of a single
act of the insured exceed the maximum lia

bility of the insurer under its policy with or
affecting the insured

2 Nothing in subsection 1 of this
section shall prevent or bar the commissioner
from compromising a disputed claim with
the claimant whether contingent or noncon
tingent if such compromise is justified and
supported by the facts and circumstances

3 If full or partial distribution to non
contingent claimants is authorized or direct
ed by the court prior to satisfaction of the
requirements of paragraph a or b of
subsection 1 of this section with respect
to particular claims the commissioner shall
retain a sum equal to the amount which
would have been paid on the contingent
claim if such requirements had then been
met The amount so withheld shall be distrib

uted to the person or persons found by the
court to be entitled thereto at such time as

the claim is fully established as provided in
subsection 1 of this section or the com
missioner is satisfied that the claim is with

out merit or cannot be so proved or estab
lished or the statute of limitations if timely
asserted would bar further consideration or
recovery thereon

4 No judgment entered after the date
of entry of a liquidation order shall be con
sidered in the liquidation proceedings as evi
dence of liability or of the amount of dam
ages and no judgment entered on default or
inquest or by collusion after commencement
of a delinquency proceeding shall be consid
ered as conclusive evidence in the liquidation
proceeding either of liability or of the
amount of damages
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734390 Time to file claims 1 If upon
the granting of an order of liquidation under
this chapter or at any time thereafter dur
ing the liquidation proceeding the insurer
shall not be clearly solvent the court shall
after such notice and hearing as it considers
proper make an order declaring the insurer
to be insolvent Thereupon regardless of any
prior notice which may have been given to
creditors the commissioner shall notify all
persons who may have claims against the
insurer and who have not filed proper proofs
thereof to present the same to him at a
place specified in the notice within four
months from the date of the entry of such
insolvency order or within such longer time
as the court shall prescribe The last day for
filing of proofs of claims shall be specified in
the notice The notice shall be given in a
manner determined by the court

2 Proofs of claims may be filed subse
quent to the date specified but no such claim
shall share in the distribution of the assets

until all allowed claims proofs of which
have been filed on or before such date have
been paid in full
1967 x359 293

734400 Report for assessment domes
tic mutual and reciprocal insurers Within

three years from the date an order of re
habilitation or liquidation of a domestic mu
tual insurer or a domestic reciprocal insurer
was filed in the office of the clerk of the

court by which such order was made the
commissioner may make a report to the
court setting forth

1 The reasonable value of the assets of
the insurer

2 The insurersprobable liabilities and
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3 The probable necessary assessment
if any to pay all claims and expenses in full
including expenses of administration
1967c359 294
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734410 Levy of assessment domestic
mutual and reciprocal insurers 1 Upon
the basis of the report provided for in ORS
734400 including any amendments thereof
the court ex parte may levy one or more
assessments against all persons who as
shown by the records of the insurer were
members in the case of a mutual insurer

or subscribers in the case of a reciprocal in
surer at any time within one year prior to
the commencement of the delinquency pro
ceeding

2 Such assessment or assessments
shall cover the excess of the probable liabili
ties over the reasonable value of the assets
together with the estimated cost of collec
tion and percentage of uncollectibility there
of The total of all assessments against any
member or subscriber with respect to any
policy whether levied pursuant to this chap
ter or pursuant to any other provisions of
the Insurance Code shall be no greater than
the amount specified in the policy of the
member or subscriber and as limited under

the Insurance Code except that if the court
finds that the policy was issued at a rate of
premium below the minimum rate lawfully
permitted for the risk insured the court may
determine the upper limit of such assessment
on the basis of such minimum rate

3 No assessment shall be levied against
any member or subscriber with respect to
any nonassessable policy issued in accord
ance with the Insurance Code
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734420 Order to pay assessment After
levy of assessment as provided in ORS
734410 and upon the filing of a further de
tailed report by the commissioner the court
shall issue an order directing each member
in the case of a mutual insurer or each
subscriber in the case of a reciprocal in
surer if he shall not pay the amount assess
ed against him to the commissioner on or
before a day to be specified in the order to
show cause why he should not be held liable
to pay such assessment together with costs
as set forth in ORS 734440 and why the
commissioner should not have judgment
therefor

1967 c359 2961

734430 Publication and transmittal of
assessment order The commissioner shall

cause a notice of the assessment order issued

under ORS 734420 which shall set forth a
brief summary of the contents of such order
to be

1 Published in such manner as shall be
directed by the court and

2 Inclosed in a sealed envelope ad
dressed and mailed postage prepaid to each
member or subscriber liable thereunder at
his lastknown address as it appears on the
records of the insurer at least 20 days be
fore the return day of the order to show
cause specified in the assessment order
1967c359 297

734440 Judgment upon assessment
1 On the return day of the order to show
cause specified in the assessment order is
sued under ORS 734420 if the member or
subscriber does not appear and serve veri
fied objections upon the commissioner the
court shall make an order adjudging that
such member or subscriber is liable for the

amount of the assessment against him to
gether with 10 costs and that the commis
sioner may have judgment against the mem
ber or subscriber therefor

2 If on such return day the member or
subscriber shall appear and serve verified
objections upon the commissioner there shall
be a full hearing before the court or a referee
to hear and determine the matter The court
after such hearing shall make an order
either negativing the liability of the member
or subscriber to pay the assessment or af
firming his liability to pay the whole or some
part thereof together with 25 costs and the
necessary disbursements incurred at such
hearing and directing that the commission
er in the latter case may have judgment
therefor

3 A judgment upon any such order
shall have the same force and effect and
may be entered and docketed and may be
appealed from as if it were a judgment in an
original action brought against a member or
subscriber in the court in which the delin

quency proceeding is pending
11967 c359 298
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CERTIFICATE OF LEGISLATIVE COUNSEL
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compared each section printed in this chapter with the original section in the enrolled bill and
that the sections in this chapter are correct copies of the enrolled sections with the exception
of the changes in form permitted by ORS 173160 and other changes specifically authorized by law
Done at Salem Oregon Robert W Lundy
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CHAPTER 735

Reserved for expansion
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