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§ 738.005

DEFINITIONS

738.005 Definitions for ORS 738.235 to
938.395. Unless otherwise expressly defined,
limited, provided or required by context, cer-
tain terms have meanings for purposes of
ORS 738.235 to 738.395 as follows:

(1) “Funds” means assets of an insurer
invested or available for investment. Ex-
cluded are amounts deemed necessary to
satisfy normal current operating require-
ments. Normal current operating require-
ments include, but not by way of limitation,
acquisition of personal property, including
mechanical and electrical computers and
equipment, considered necessary or conven-
ient in the operation of the insurer’s busi-
ness.

(2) “Obligation” means a bond, deben-
ture, note, warrant, certificate or other evi-
dence of indebtedness.

(3) “Corporation” means a corporation,
joint stock association or business trust or-
ganized and existing under the laws of a
sovereign.

(4) “Sovereign” means the United States,
or a state or territory thereof, including the
District of Columbia, or the Dominion of
Canada, or a province thereof.

(5) “Political subdivision” means an in-
corporated county, city, town, village, munic-
ipality, or subdivision thereof, or a public
corporation, district, agency, commission,
authority or instrumentality, or subdivision
thereof.

(6) “Insurer” means a stock or mutual
insurance corporation organized and existing
under the laws of Oregon.

(7) “Stock insurer” means an insurer
having a stated or determined capital divided
into shares, the holders of which possess all
or part of the proprietary interests.

(8) “Mutual insurer’” means an insurer in
which the policyholders possess all of the
proprietary interests.

(9) “Amply secured” means an obliga-
tion which at the date of acquisition is not
in default and as to which no default is im-
minent, and which satisfies the requirements
of one or more of the following:

(a) An obligation of a sovereign or polit-
ical subdivision thereof, if it is issued, as-
sumed or guaranteed by the governmental
unit involved and is payable either from:

(A) Taxes levied or which may be levied
by said governmental unit.

(B) Adequate special revenues pledged
or otherwise appropriated or required by law

to be used for the purpose of such payment,
provided the law authorizing the issuance of
the obligation requires that adequate rates
be fixed, maintained and collected at all times
so as to produce sufficient revenue or earn-
ings to pay all operating expenses, mainte-
nance charges, and the principal, interest
and dividends on the obligation. An obliga-
tion payable solely out of special assess-
ments on real property benefited by local
improvements shall not be considered amply
secured unless the total amount so payable
is less than 50 percent of the market value
of the real property (including any improve-
ments thereon) and constitutes a lien on
said property.

(b) An obligation issued, assumed or
guaranteed by a corporation, if at the date
of acquisition the corporation is solvent, has
not been in default on any of its obligations
during the preceding three years, and the
obligation is secured by the pledge of prop-
erty the market value of which exceeds the
amount of the obligation by 25 percent or
more. Obligations in the form of notes se-
cured by mortgages or deeds of trust on
improved real property or leasehold inter-
ests governed by ORS 738.238 and 738.255
are not included within the provisions of this
paragraph.

(c) An obligation found to be amply se-
cured under regulations duly promulgated
by the commissioner. In making such regu-
lations the commissioner shall give consid-
eration to regulations pertaining to amply
secured obligations issued from time to time
by the National Association of Insurance
Commissioners, and shall consider the finan-
cial condition of the issuing, assuming or
guaranteeing corporation.

(10) “Unencumbered” means the nonex-
istence of any lien, burden or charge having
priority over the lien securing the insurer’s
investment. The following shall not be con-
sidered encumbrances on real property or
leasehold interests therein:

(a) Reservations of mineral, oil or tim-
ber rights, easements, rights of way, sewer
rights or rights of walls.

(b) Liens for taxes or assessments not
delinquent.

(c) Building restrictions or other restric-
tive covenants common to the community.

(d) Where the loan is secured by a lien
upon real property, a lease under which rents
or profits are reserved to the owner if in
any event the security for the loan would
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be a first lien upon the real property except
for such lease.

(e) A leasehold interest in or prior lien
on the real property where the loan is se-
cured by a lien on the leasehold, provided
the security for the loan is a first lien upon
the leasehold and there exists no provision
preventing the insurer from continuing the
lease in force for the duration of the lease
or no condition or right of reentry or for-
feiture under which such lien can be cut off,
subordinated or otherwise disturbed so long
as the lessee’s obligations under the lease

are discharged.
[1959 ¢.286 §3]

INCORPORATION

738.010 Incorporation procedure. (1)
Any 10 or more persons, a majority of
whom are residents of this state, desiring
to become incorporated as an insurance
corporation, may make, sign and acknow-
ledge, before an officer authorized to take
acknowledgements of deeds, articles of in-
corporation, in which shall be stated:

(a) The proposed corporate name, which
shall not so nearly resemble the name of an
existing corporation as to mislead the public
or cause confusion,

(b) The place where its principal office
will be located.

(¢) The purpose, which shall be restrie-
ted to the class or classes of insurance to be
undertaken, and the powers necessary and
incidental to carrying out such purpose.

(d) The mode and manner in which the
corporate powers are to be exercised.

(e) The number, terms of office and
manner of electing the directors.

(f) The provisions for meetings and
votes of stockholders and members. A stock
company shall provide that each stockholder
shall have one vote for each share of stock
held by him. A company without capital
stock shall provide that every policyholder
shall be 2 member and entitled to a vote. A
stock company may provide for votes by
policyholders, but in such case each policy-
holder shall have the same voting power as
every other policyholder.

(g) The amount of its capital, if any, the
number of shares and the par value of each
share.

(h) Such other particulars as may be
necessary to manifest and explain the ob-
jects and purposes of the company.

(2) The incorporators shall file the
articles with the insurance commissioner and

publish, in a newspaper of general circula-
tion in the state, notice of such filing and of
the intention to form a corporation.

(3) They shall then file with the Insur-
ance Commissioner:

(a) A copy of such notice, verified by
the oath of the publisher, or his agent.

(b) Copies of proposed bylaws.

(c) Forms of subscription for capital
stock.

(d) Forms of proposed application for
membership and for insurance.

(e) All proposed forms of insurance
policies, literature and advertisements.

(f) A bond payable to the Insurance
Commissioner and his successors, as trustee,
in the sum of $10,000, with sureties, and con-
ditioned upon the faithful accounting to the
corporation on completion of its organization
and the receipt of its license from the Insur-
ance Commissioner, or to the stockholders,
members, applicants for policies and cred-
itors, or to the trustee, receiver or assignee
of the corporation, duly appointed in any pro-
ceeding in any court or department of com-
petent jurisdiction in the state, in accordance
with their respective rights in case the or-
ganization of the corporation is not com-
pleted and license is not procured from the
Insurance Commissioner.

(g) An application to have securities

registered by qualification under ORS 59.170.
[Amended by 1953 c.693 §2]

738.020 Approval of articles and bond;
certificate of registration of securities; per-
mit to solicit subscriptions and complete or-
ganization. (1) The Insurance Commissioner
shall submit the proposed articles and other
papers filed with him to the Corporation
Commissioner. The Corporation Commission-
er shall examine these and, if he finds them
in accordance with the law, shall so certify
and return them, except the application to
have securities registered, to the Insurance
Commissioner. The Corporation Commission-
er shall consider the application to have se-
curities registered and, if in order, issue to
the incorporators a certificate of registra-
tion. The Insurance Commissioner shall cause
the articles and the certificate of the Corpo-
ration Commissioner to be recorded in his
records and issue to the incorporators a cer-
tified copy thereof.

(2) If the Insurance Commissioner ap-
proves the sureties on the bond so filed, or
on any like bond substituted therefor, he
shall deliver to the incorporators a permit in
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the name of the corporation, authorizing it
to complete its organization.

(3) Upon receiving such permit and the
Corporation Commissioner’s certificate of
registration the corporation shall have au-
thority to solicit subscriptions and payments
for capital stock, if a stock corporation, and
applications and advance premiums for in-
surance, and to exercise such powers, subject
to the limitations prescribed in the General
Insurance Law, as may be necessary and
proper in completing its organization and
qualifying for a license to transact the class
or classes of insurance proposed in its articles
of incorporation.

(4) A corporation shall not issue policies
or enter into contracts of insurance until it

receives a license authorizing it so to do.
[Amended by 1953 ¢.693 §2]

738.030 Stock subscription solicitors,
and agents, to be certified to commissioner.
Except as provided in ORS 738.020, no person
shall solicit subscriptions for the capital
stock of, or applications for insurance in,
any corporation in the process of organiza-
tion wunless he has been thereunto duly
authorized by the corporation and a certi-
ficate of his authority, signed by a principal
officer of the corporation, has been filed

with the Insurance Commissioner.
[Amended by 1953 ¢.693 §2]

738.040 Stipulations required in sub-
scriptions and applications; disposition of
subscribed funds. (1) Every subscription to
the capital stock of a corporation in the
process of organization shall contain a stip-
ulation that no sum shall be used for com-
mission, promotion or organization expenses
in excess of a stated percent of the amount
paid upon the subscription. This stated
amount shall not exceed 15 percent.

(2) All sums paid by subscribers in ex-
cess of the amount which may be devoted
to commission, promotion or organization
expense shall be invested in securities in
which an insurance company is authorized
to invest, or deposited in a bank or trust
company in the state until the company has
duly procured a license from the Insurance
Commissioner.
~ (3) Every subscription for stock and
every application for insurance in a corpora-
tion made prior to its licensing shall contain
a stipulation that the money, securities or
evidences of debt advanced by the applicant
shall be returned to him without any deduc-
tion in case the company fails to complete

its organization or procure its license or issue
the policy applied for.
{Amended by 1953 c.693 §2]

%38.050 Minimum capitalization. (1) No
domestic capital stock corporation is author-
ized to transact any insurance business un-
less it maintains at all times:

(a) A paid-up capital of not less than
$100,000 and a surplus of $50,000 or more
if the corporation has an unrevoked certifi-
cate of authority received before May 2,
1955.

(b) Except as provided in paragraphs
(¢) and (d) of this subsection, a combined
paid-up capital and surplus of not less than
$500,000 if the corporation received a cer-
tificate of authority after May 2, 1955.

(¢) In the case of a life insurance com-
pany, a combined paid-up capital and surplus
of not less than $300,000 if the company re-
ceived a certificate of authority after May 2,
1955, but before September 2, 1963.

(d) In the case of a disability insurance
company, a combined paid-up capital and
surplus of not less than $300,000 if the com-
pany received a certificate of authority after
May 2, 1955.

(2) No domestic mutual corporation or
company which received a certificate of
authority after September 2, 1963, is author-
ized to transact any insurance business un-
less it maintains at all times a combined de-
posit capital and surplus over all liabilities
for the benefit of all policyholders of not less
than $500,000.

(3) Notwithstanding subsections (1) and
(2) of this section, no domestic insurance
company is authorized to transact any work-
men’s compensation insurance business un-
less it maintains at all times a combined
paid-up capital and surplus in the United
States of not less than $1,500,000.

[Amended by 1955 c.409 §3; 1959 c.338 §3; 1963
C.397 §4]

7388.060 Issuance of certificate of
authority and license. If upon examination
the Insurance Commissioner determines that
a domestic insurance corporation applying
for authority to transact business has in
money and other lawful investments the
assets, capital and surplus required by law,
and that it has complied with all the require-
ments of law, he shall issue to it a certificate
of authority and its first annual license, both
showing the classes of business it is author-

ized to transact.
[Amended by 1953 ¢.693 §2]
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738.070 Commissioner’s supervision of
corporations in process of organization; or-
ganization to be completed within one year.
(1) The Insurance Commissioner may, per-
sonally or through his deputy and assistants,
examine into the affairs of any corporation
in the process of organization and inspect its
books and papers. He may summon and ex-
amine under oath any person who is or has
been connected with such corporation.

(2) The commissioner may publish any
facts which he may deem of interest to those
dealing with such corporation.

(3) If the commissioner finds that the
corporation has violated the law, or if the
corporation does not qualify for a certificate
of authority within one year from the date
of its permit, he may revoke its permit.

(4) If the commissioner finds that an
agent of such corporation has violated the
law he may revoke his authority, and he may
for such agent’s violation revoke the cor-
poration’s permit.

(6) The commissioner may renew any
corporation’s permit or agent’s authority

which he has revoked.
[Amended by 1953 ¢.693 §2]

738.080 Expiration of corporate author-
ity for failure to commence business. If any
domestic insurance corporation does not
commence to issue policies within two years
from the date of making the filing required
in ORS 738.010 its corporate powers shall
expire. The circuit court upon petition of the
commissioner or any person interested may
fix by decree the time in which the corpora-
tion must settle and close its affairs.

738.090 Liability of directors and in-
corporators. The directors, incorporators,
and organizers of any corporation organized
under this chapter and those entitled to
participation in the profits of such corpora-
tion shall be jointly and severally liable for
all debts or liabilities of such company until
it has been authorized to make insurance in
this state.

738.100 Corporation’s lien on stock for
unpaid subscription or premium. A domestic
insurance corporation shall have a lien on
every share of capital stock issued by it and
all profits and dividends accruing thereon
for any unpaid balance of the subscribed
price thereof, and also for any debt owed
to the corporation by the holder of such
stock for premiums.

738.105 General powers of insurer in-
corporated in Oregon. Subject to the provi-
sions of the general insurance laws and in
absence of express provisions therein or in
the articles of incorporation to the contrary,
an insurer incorporated in this state shall
have power in addition to powers elsewhere
granted in the general insurance laws:

(1) To have perpetual succession by its
corporate name.

(2) To sue and be sued, complain and
defend, in its corporate name.

(3) To have a corporate seal which may
be altered at pleasure and to use the same
by causing it, or a facsimile thereof, to be
impressed or affixed or in any other manner
reproduced.

(4) To purchase, take, receive, lease or
otherwise acquire, own, hold, improve, use
and deal with personal property, or any in-
terest therein, which it deems necessary or
convenient to operate its business; included,
but not by way of limitation, are mechanical
and electronic computers and equipment.
Such mechanical and electronic computers
and equipment which constitute a data pro-
cessing and accounting system shall, if owned
by the insurer, be allowed as an asset in de-
termining the financial condition of the in-
surer if the cost of the system is at least
$50,000, which cost shall be amortized in full
over a period not to exceed 10 calendar
years; however, the amount to be so al-
lowed as an asset shall not be in excess of
the difference arrived at by subtracting all
of an insurer’s liabilities plus the minimum
capital and surplus required of a stock in-
surer or the equivalent amount required of
a mutual insurer from the total of the in-
surer’s assets.

(5) To sell, convey, transfer, lease, mort-
gage or exchange investments and other real
and personal property, or any interest there-
in.

(6) To make contracts and incur liabili-
ties, borrow money at such rates of interest
as it may determine; to issue notes, bonds
and other obligations; and to secure its obli-
gations by mortgage or pledge of its prop-
erty.

(7) To loan, invest and reinvest its assets
and to acquire and hold property, real and
personal, as security therefor.

(8) To conduct its business, carry on its
operations, and have offices and exercise the
powers granted by the general insurance
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laws in any state, territory, distriet or pos-
session of the United States, or in any for-
eign country.

(9) To elect or appoint officers and
agents of the corporation and define their
duties and fix their compensation.

(10) To make and alter bylaws, not in-
consistent with its articles of incorporation
or with the laws of this state, for the admin-
istration and regulation of the affairs of the
corporation.

(11) To make donations for the public
welfare or for charitable, scientific or educa-
tional purposes and in time of war to make
donations in aid of war activities.

(12) In time of war to transact any law-
ful business in aid of the United States in
the prosecution of the war.,

(13) To indemnify any director or of-
ficer or former director or officer of the
corporation, or any person who may have
served at its request as a director or officer
of another corporation in which it owns
shares of capital stock or of which it is a
creditor, against expenses actually and nec-
essarily incurred by him in connection with
the defense of any action, suit or proceed-
ing in which he is made a party by reason of
being or having been such director or of-
ficer, except in relation to matters as to
which he shall be adjudged in such action,
suit or proceeding to be liable for negligence
or misconduct in the performance of duty,
but such indemnification shall not be deemed
exclusive of any other rights to which such
director or officer may be entitled, under
any bylaw, agreement, vote of shareholders
or policyholders, or otherwise.

(14) To pay pensions and establish pen-
sion plans, pension trusts, profit sharing
plans, stock bonus plans and other incentive
or deferred compensation plans for its of-
ficers, employes or agents.

(15) To cease its corporate activities and
surrender its corporate franchise, subject to
reinsurance or express provisions for satis-
fying obligations.

(16) To have and exercise all powers nec-
essary or convenient to effect any or all of
the purposes for which the corporation is
organized, or to perform any or all of the
acts expressly or impliedly authorized or re-

quired under the general insurance laws.
[1959 c.369 §1; 1963 c.306 §1]

788.110 Amending bylaws, Whenever
any domestic insurance corporation amends

its bylaws a copy of such amendment shall
be filed with the commissioner.

738.120 Amending articles of incor-
poration. (1) The articles of incorporation
of a domestic insurance corporation may be
amended if:

(a) A majority of the directors authorize
the amendment.

(b) Notice of intention to amend articles
of incorporation is published once a week for
four successive weeks in a newspaper of
general circulation in the state.

(c) The holders of two-thirds of the
capital stock of a corporation having capital
stock give written consent to the amend-
ment; or, two-thirds of the members of a
corporation organized without capital stock,
present at a regular meeting or at a special
meeting called for the purpose, vote for a
resolution directing its board of directors to
make such amendment.

(d) All requirements of the articles of
incorporation relating to amendments are
satisfied.

(2) The amendment shall be signed and
acknowledged by the president and secretary
or like officers of the corporation and, with
a copy of the proceedings of the stock-
holders or members and of the directors,
filed with the Insurance Commissioner,

(3) The Insurance Commissioner shall
submit the amendment and copies of pro-
ceedings to the Corporation Commissioner.
If the Corporation Commissioner finds that
these conform to law he shall return them to
the Insurance Commissioner with his certifi-
cate to that effect.

(4) The Insurance Commissioner or his
deputy or examiner shall examine the pro-
ceedings and if they conform to law the com-
missioner shall issue to the corporation a cer-
tificate of authority to transact business
under the amended articles.

(5) The amendment shall not take effect
until the Insurance Commissioner delivers to
the corporation a copy of the amendment
certified by him and a copy of the certificate
of the Corporation Commissioner. In the case
of an amendment providing for a decrease in
capital, the Insurance Commissioner shall not
approve the amendment or issue to the cor-
poration his certified copy of such amend-
ment if he is of the opinion that the interests
of policyholders or creditors may be pre-

judiced thereby.
[Amended by 1953 c.693 §2]
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738.130 Amendment to decrease capital.
(1) Any domestic insurance -corporation
having capital stock may amend its articles
of incorporation to decrease its capital to an
amount justified by its assets and not less
than the minimum required for such a cor-
poration.

(2) If a corporation’s capital is impaired,
an amendment to decrease its capital must
be adopted by a vote of the stockholders and
approved by two-thirds of the directors.

788.140 Filing amendments to decrease
capital. Copies of an amendment adopted
under subsection (2) of ORS 738.130 certi-
fied by the secretary of the corporation
under the corporate seal must be filed in the
offices of the Corporation Commissioner, the
Insurance Commissioner and the clerk of the
county in which the corporation’s principal
office is located, and in the principal office
of the company.

788.150 Issue of mew stock certificates
upon decrease in capital. Upon a decrease
in capital under ORS 738.130 the directors
of a corporation may require each stock-
holder to surrender his stock certificate in
exchange for a new certificate for such pro-
portion of the amount of his original stock
as the reduced capital bears to the original
capital.

%38.160 Partial distribution of assets
upon decrease in capital. In connection with
a decrease in capital under ORS 738130 a
corporation may make any distribution of its
assets to its stockholders which does not
reduce the surplus of its assets over its
liabilities, including its capital, to less than:

(1) $150,000, if the company has an un-
revoked certificate of authority received pri-
or to May 2, 1955.

(2) Except as provided in subsections
(3) and (4) of this section, $500,000, if the
company received a certificate of authority
after May 2, 1955.

(3) In the case of a life insurance com-
pany, $300,000 if the company received a
certificate of authority after May 2, 1955,
but before September 2, 1963.

(4) In the case of a disability insurance
company, $300,000 if the company received

a certificate of authority after May 2, 1955.
[Amended by 1955 c.409 §4; 1959 c.338 §4; 1963
¢.397 §5]

738.170 Amendment to increase capital;
time limitation on completion of capital
stock increase. A domestic insurance cor-
poration having capital stock may amend its
articles to increase its capital. Such increase
must be subscribed and fully paid up within
one year of the date of the amendment unless
the commissioner certifies his consent to an
extension of such time. Upon a failure to
have an increase of capital paid up in the
time limited, the commissioner may institute
court proceedings against the corporation to
oust it from its powers under the amend-
ment that authorized the increase.

MANAGEMENT

738.180 Qualifications and election of
directors and officers. (1) The affairs of
every domestic insurance corporation shall
be managed by a board of directors which
shall consist of not less than five members.
A majority of the board is a quorum.

(2) Directors shall be stockholders,
members or policyholders of the corporation
and a majority of them shall be residents of
the state.

(3) Directors shall be elected in accord
with the provisions of the articles of incor-
poration for such term, not exceeding three
years, as the articles prescribe. The annual
meeting for the election of directors shall be
held at such time as the bylaws may direct.
The bylaws may provide for the division of
the board into two or three classes and for
the election thereof at its annual meetings
in such a manner that the members of one
class only shall retire and their successors
be chosen. The record made by the secretary
of the votes, which shall show whether the
same were cast in person or by proxy, shall
be evidence of any election.

(4) If for any cause the stockholders or
members fail to elect directors at any annual
meeting, the directors may call a special
meeting for that purpose. Notice of such
meeting shall be given as provided in para-
graph (b) of subsection (1) of ORS 738.120.

(5) The directors shall annually choose,
by ballot, a president, who shall be a member
of the board, a secretary and such other
officers as the bylaws may provide.

(6) Vacancies in any office may be filled
by the directors or by the stockholders or
members as the bylaws shall prescribe.
Vacancies occurring in the board may be
filled by the board until the next annual
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election. At that time the members or stock-
holders shall elect a person to serve for the
unexpired term.

788.190 Proxies. A proxy may be au-
thorized in writing to vote the shares of any
stockholder, or where authorized of a policy-
holder, of a stock insurer at any regular or
special stockholders’ meeting or to vote the
interest of any policyholder of a mutual in-
surer at any regular or special policyholders’
meeting.

[Amended by 1959 ¢.369 §2]

738.200 Salary and tenure of officers,
directors and employes. No domestic in-
surance corporation shall pay any salary,
compensation or emolument to any officer,
trustee or director thereof, nor any salary,
compensation or emolument, other than
commissions, amounting in any year to more
than $10,000, to any person, firm or corpora-
tion, unless such payment is first authorized
and directed by a vote of two-thirds of the
board of directors of such corporation, duly
taken and recorded in the minutes of a board
meeting.

[Amended by 1959 c.369 §3]

738.210 What business may be trans-
acted. No domestic insurance corporation
shall transact any business other than that
specified in its articles of incorporation,
except that it may frame and issue policies
in other states in accordance with the laws
thereof, anything in its articles of incorpora-
tion or bylaws to the contrary notwithstand-
ing.

738.220 Reinsurance of risks. Any do-
mestic company may reinsure any part of an
individual risk in another company having
power to make such reinsurance. With the
consent of the commissioner it may reinsure
any or all of its risks in another company,
and shall receive credit for the reserve on
all risks so reinsured.

738.230 Reinsurance of business of re-
tiring companies. (1) No domestic insurance
company, impaired, insolvent or retiring
from business in this state, may reinsure its
business until its plan to effect such rein-
surance has been submitted to the commis-
sioner and approved by him. No such rein-
surance shall be effected in a company not
admitted to this state.

(2) In effecting such reinsurance, the
reinsuring company shall become liable to

the original insured for any loss or damage
occurring under the policies reinsured, and
shall, within a reasonable time, replace
such policies with its own, or by indorsement
thereon acknowledge liability thereunder. In
case of cancellation of a reinsured policy the
reinsurer shall be liable to the original in-
sured for all return premiums.

INVESTMENTS

738.235 Investment of funds controlled
by ORS 738.235 to 738.395; “excess funds”
defined. (1) Funds of a domestic insurer
shall be invested, reinvested and used in the
manner and subject to the conditions, re-
strictions and limitations set forth in ORS
738.235 to 738.395.

(2) The funds of an insurer in excess of
the minimum provided in ORS 738.238 are
defined as “excess funds” and shall be in-
vested as provided in ORS 738.238 or in ORS

738.245 to 738.315.
[1959 ¢.286 §§2, 5]

%38.238 Investments required for mini-
mum funds and optional for excess funds.
(1) The minimum combined paid-up capital
and surplus required of a stock insurer, and
the funds of a mutual insurer in an amount
equal to the minimum combined paid-up cap-
ital and surplus required of a like stock
insurer, shall be invested and kept invested
as follows:

(a) In amply secured obligations of the
United States, a state or territory thereof
or the District of Columbia, or of a political
subdivision of the State of Oregon.

(b) In loans secured by first liens upon
improved, unencumbered real property
(other than leaseholds) in Oregon where:

(A) The lien does not exceed 50 percent
of the appraised value of the property and
the loan is for a term of five years or less;

(B) The lien does not exceed 6624 per-
cent of the appraised value of the property
provided there is an amortization plan mort-
gage, deed of trust or other instrument under
the terms of which the instalment payments
are sufficient to repay the loan within a
period of not more than 25 years; or

(C) The investment is insured or guaran-
teed by the Federal Housing Administration,
the United States Veterans’ Administration,
or under Title I of the Housing Act of 1949
(providing for slum clearance and redevelop-
ment projects) enacted by Congress on July
15, 1949.
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(2) Investments made pursuant to this
section shall be kept free of any lien or
pledge. The term “lien or pledge” as used
in this section shall not include a deposit of
securities or cash with a sovereign, nor as-
sets held in trust for the benefit or protec-
tion of all or any class of the policyholders
or creditors of an insurer.

[1959 c.286 §4]

788.240 [Repealed by 1959 c.286 §24]

738.245 Investment of excess funds in
obligations of a sovereign, political subdivi-
sion thereof or corporation. Excess funds
may be invested in amply secured obligations
of a sovereign, political subdivision thereof
or corporation. Expressly included, but not
by way of limitation, are obligations of the
following federal agencies and authorities:
Federal Home Loan Bank, Federal Land
Banks, Home Owners Loan Corporation,
Public Housing Authorities (to the extent
that such obligations are secured by a pledge
of annual contributions to be paid by the
United States or an agency thereof), and
Federal Intermediate Credit Banks.

[1959 c.286 §6] :

788.250 [Repealed by 1959 c.286 §24]

738.255 Investment of excess funds in
certain loans secured by real property. (1)
Excess funds may be invested in:

(a) Loans secured by first liens upon im-
proved, unencumbered real property (other
than leaseholds) in the manner and subject
to the same terms and conditions set forth
in paragraph (b) of subsection (1) of ORS
738.238, except that the property may be
located within the boundaries of any sov-
ereign; for loans described in subparagraph
(B) of said paragraph, the maximum per-
mitted ratio of the loan to the appraised
value shall be 80 rather than 6624 percent,
and the maximum term of the loan shall be
30 rather than 25 years.

(b) Loans secured by first liens upon a
leasehold of improved, unencumbered real
property located within the boundaries of
any sovereign if:

(A) The leasehold has a period of not
less than 20 years to run from the date of
the loan, inclusive of the term which may
be provided by an enforceable option of re-
newal, the loan does not exceed 70 percent
of the fair market value of the leasehold to-
gether with any improvements located there-
on which are subject to the lien, the terms

of the loan provide for amortization pay-
ments to be made by the borrower on the
principal thereof at least once in each year
in amounts sufficient to completely amortize
the loan within a period of four-fifths of
the term of the leasehold, and the insurer is
entitled to be subrogated to all rights of the
lessee under the leasehold; or

(B) The investment is insured or guar-
anteed in the manner provided in subpara-
graph (C) of paragraph (b) of subsection
(1) of ORS 738.238.

(2) A loan upon the security of real
property or a leasehold interest therein
which is a participation in or a part of a
series or issue shall not be made unless the
insurer holds a senior participation or simi-
lar security interest in the mortgage or deed
of trust giving it substantially the rights
of a first mortgagee.

(3) Nothing in ORS 738.235 to 738.395
shall prohibit an insurer from renewing or
extending a proper loan secured by a first
lien upon real property or a leasehold in-
terest therein made pursuant to this section
or to ORS 738.238 for the original or a lesser
amount even though such amount results in
a greater percentage of the current fair mar-
ket value of the real property or leasehold
than would otherwise be permitted under

said sections.
[1959 c.286 §7]

738.260 [Repealed by 1959 c.286 §24]

738.265 Investment of excess funds in
real property. (1) Excess funds may be in-
vested in income-producing real property,
leases thereon or vendors’ interests therein
under contracts of sale. Real property and
leaseholds so acquired may be leased or sub-
let.

(2) Real property may also be acquired
by an insurer:

(a) Out of excess funds for its own busi-
ness use or to protect or enhance other real
property acquired and held under ORS
738.235 to 738.395; or

(b) In satisfaction or liquidation of ob-
ligations previously owned, or in exchange
or part payment for property previously
owned, or as a dividend, or by gift, devise,
merger or consolidation.

(3) Real property acquired under this

section shall be disposed of within five years
after it ceases to be income-producing or to
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be used by the insurer for its business op-
eration, whichever is later; provided, how-
ever, that any real property so acquired
which qualifies as an investment under ORS
738.235 to 738.395 may be retained and held
if approved as an investment in the manner
prescribed by ORS 738.335 and 738.345. The
commissioner may extend the time limit pre-
scribed in this subsection if the interests of
the insurer will suffer by a “forced sale” of
the property.

(1959 ¢.286 §8]

738.270 [Repealed by 1959 c.286 §24]

738.275 Investment of excess funds in
stocks of corporations. (1) Excess funds may
be invested in stocks (including trust cer-
tificates) of solvent corporations organized
and carrying on a business under the laws
of a sovereign as follows:

(a) Preferred or guaranteed stocks if at
the time of acquisition the corporation is
not in default or arrears as to any preferred
or guaranteed dividend and has continuously
and regularly paid said dividends during the
preceding three years.

(b) Common stocks if:

(A) The obligations and preferred stock,
if any, of such corporation are eligible for
investment under ORS 738.235 to 738.395;

(B) Cash dividends have been paid dur-
ing each of five years preceding the date of
acquisition; and

(C) The stock is registered on a national
securities exchange regulated under the Se-
curities Exchange Act, or if of a type not com-
monly so registered is regularly traded on a
broad national or regional basis.

(2) An insurer shall not invest so as to
own or control more than five percent of the
voting power outstanding of a corporation,
nor shall it invest in the obligations or stocks
of a corporation if the insurer, directors,
trustees and officers own or control, or as a
result thereof shall own and control, in the
aggregate more than 50 percent of the vot-
ing power.

(3) Notwithstanding the provisions and
limitations of subsections (1) and (2) of
this section or of ORS 738.245, 738.375 or
738.385, an insurer may acquire from its ex-
cess funds without limitation the stocks or
obligations of a subsidiary corporation of
the insurer which subsidiary is engaged, or
will be engaged, in the insurance business or
primarily in a kind of business incidental to
the insurance business carried on by the in-

surer, or which holds or operates, or will
hold or operate, real property owned or oc-
cupied by the insurer.

(1959 ¢.286 §9]

738.280 [Repealed by 1959 ¢.286 §24]

738.285 Lending excess funds; limita-
tions on loans. (1) An insurer may loan its
excess funds upon the pledge of obligations
and stocks eligible for investment under ORS
738.235 to 738.395; as of the date the loan
is made, no loan shall exceed in amount 80
percent of the market value of the collateral
pledged. No such loan shall be made for the
purpose of providing funds to purchase or
carry stocks registered on a national securi-
ties exchange.

(2) In connection with a loan on the se-
curity of real property or a leasehold as
provided in ORS 738.238 and 738.255, an
insurer may loan from its excess funds an
amount not exceeding 20 percent of the
amount loaned on the real property or lease-
hold on the security of a chattel mortgage
for a term of not more than five years if
the mortgage constitutes a first lien (except
for taxes not then delinquent) on tangible,
permanent personal property of the bor-
rower kept and used on the premises (ex-
cluded are stocks of goods held for sale or
transfer in the ordinary course of business
or items which by normal use will be con-
sumed or depleted during the period of the
loan). The ratio of the personal property
loan to the value of the security shall not
exceed the ratio of the companion loan to
the value of the real property or leasehold.

(3) Excess funds of a life insurer may be
loaned to a policyholder upon the security
of his life insurance policy or annuity con-
tract. The loan shall not exceed the cash
value of the policy or contract.

[1959 c.286 §§10, 111
788.290 [Repealed by 1959 c.286 §24]

738.295 Investment of excess funds in
certain obligations and other specified items.
Excess funds of an insurer may be invested
in the following:

(1) Obligations secured by a mortgage
or deed of trust payment of which is guaran-
teed by a policy of mortgage insurance.

(2) Obligations issued, assumed or guar-
anteed by the International Bank for Recon-
struction and Development.

(3) Mortgage participation certificates
issued by a mortgage insurance company
under ORS chapter 746.
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(4) Bank and bankers’ acceptances and
other bills of exchange of the kind and na-
ture made eligible by law for purchase in
the open market by federal reserve banks.

(5) Deposits, certificates of deposits, ac-
counts or savings or certificate shares or ac-
counts of or in banks, trust companies, sav-
ings and loan associations or building and
loan associations insured with the Federal
Deposit Insurance Corporation or with the
Federal Savings and Loan Insurance Cor-
poration or qualified to do business under
the laws of Oregon.

(6) Obligations issued by trustees or re-
ceivers of a corporation created or existing
under the laws of a sovereign which, or the
assets of which, are being administered
under the direction of a court having juris-
diction if the obligation is adequately se-
cured as to principal and interest.

(7) Transportation equipment used
wholly or in part within a sovereign, or ade-
quately secured trust certificates of partici-
pation or similar obligations or contracts
evidencing an interest in such transportation
equipment where the investor is entitled to
receive a determined or determinable portion
of rental, purchase or other obligatory pay-
ments for use or purchase of the equipment.

(8) Purchase contracts or lease-purchase
agreements executed under the Federal Pub-
lic Buildings Purchase Contract Act of 1954,
or the Post Office Department Property Act
of 1954.

(9) Stock of the Federal Home Loan
Bank to the extent of the minimum required
by the Federal Home Loan Bank Act. An
insurer acquiring such stock may exercise
all rights and powers given to members under
such Act, including but not by way of limi-
tation the right to obtain advances or bor-
row money from said bank and to pledge
collateral as security therefor.

(10) Obligations issued, assumed or
guaranteed by the Inter-American Develop-
ment Bank.

[1959 c.286 §12; 1963 c.368 §1]

738.300 [Repealed by 1959 c.286 §24]

738.305 Investment of excess funds un-
der “prudent man” rule. (1) Excess funds
may be invested in a manner not expressly
permitted under ORS 738.235 to 738.395 and
not expressly prohibited under ORS 738.385
and 738.395, provided such investments are
made in the exercise of the judgment and care
under the circumstances then prevailing

which men of prudence, discretion and intel-
ligence exercise in the management of their
own affairs not in regard to speculation but in
regard to the permanent disposition of their
funds, considering the probable income as well
as the probable safety of their capital.

(2) Funds invested under this section
shall not exceed in the aggregate the lesser of:

(a) Seven and one-half percent of the in-
surer’s corporate assets.

(b) The excess of the insurer’s assets
over all liabilities including statutory re-
serves and required minimum capital and
surplus.

(3) If the commissioner has reason to
believe that loans or investments made pur-
suant to this section are not adequately se-
cured or are not yielding an income he may
direct the insurer to report to him under
oath the amount of such loans or invest-
ments, the security therefor and its market
value.

[1959 c.286 §13; 1961 c.291 §1]

788.310 [Repealed by 1959 c.286 §24]

738.315 Acquisition and retention of
personal property; purchases or loans for
protection of investment property. (1) An
insurer may acquire and retain personal
property received as a dividend, gift or de-
vise, or pursuant to a lawful plan of merger,
consolidation or reorganization or bona fide
agreement of bulk reinsurance, or in satis-
faction or liquidation of an obligation, or in
exchange or part payment for real or per-
sonal property previously owned or to pro-
tect or enhance such property.

(2) An insurer may make purchases or
loan sums necessary to protect, preserve or
enhance investment property, real or per-
sonal, which it is otherwise authorized to
acquire or hold.

[1959 c.286 §14]

738.320 [Repealed by 1959 ¢.286 §241]

738.325 Imvestments authorized by prior
law. An investment which was legal and
proper immediately before enactment of ORS
738.235 to 738.395 shall be considered a
proper investment and shall be subject to
extension or renewal.

{1959 c.286 §15]

738.330 [Repealed by 1959 c.286 §24]

738.333 Investments subject to ORS
738.335 to 738.395. Except as may be ex-
pressly provided to the contrary in ORS
738.235 to 738.395, all investments shall be
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subject to the qualifications, restrictions and
limitations set forth in ORS 738.335 to

738.395.
[1959 ¢.286 §16]

738.335 Approval by board of directors
of investments and deposits. (1) Investments
and sales or exchanges thereof, except for
policy loans of a life insurer, shall be ap-
proved by the board of directors or a com-
mittee thereof charged with the duty of
investing the funds of the insurer.

(2) Deposits shall be made in banks or
banking institutions approved by the board
of directors.

{1959 c.286 §17]

788.340 [Repealed by 1959 c.286 §24]

738.345 Record of investments required.
As to each investment, an insurer shall make
a written record in permanent form to be
signed by a person authorized by the board
of directors or by a committee thereof
charged with the duty of investing the funds.
The record shall show the authorization and
approval of the investment and in addition
shall contain:

(1) In the case of mortgage loans: The
name of the borrower; the location and legal
description of the property; a physical de-
scription and the appraised value of the se-
curity; the amount of the loan, rate of in-
terest and terms of repayment.

(2) In the case of obligations: The name
of the obligor; description of the security
and record of earnings; the amount invested
and the rate of interest or dividend; the ma-
turity and yield based upon the purchase
price.

(3) In the case of corporate stocks: The
name of the issuing corporation; the record
of earnings and of dividends paid for the
preceding three years for preferred stock
and for the preceding five years for common
stock; a summary of the financial statement
of the corporation as of the end of the pre-
ceding fiscal year; the exchange, if any, on
which the stock is listed; the amount in-
vested and the number of shares acquired
and held.

(4) In the case of real estate, leaseholds
or vendors’ interests under contracts of sale
therein: The location and legal description
of the property; a physical description and
the appraised value of the property and in-
terest therein; the purchase price and terms;
the amount of any lien known to be against
the property; if of a leasehold, the terms of

the outstanding lease; if a vendor’s interest
under a contract of sale, the terms and status
of payments under the contract.

(5) In the case of all investments: The
amount of any expenses and commissions in-
curred on account of the investment or loan
and by whom and to whom payable if not
covered by contracts with mortgage loan rep-
resentatives or correspondents which are
part of the insurer’s records; the name of
any director, trustee or officer of the in-
surer, having a direct, indirect, or contingent
interest in the loan, security or property, or
who would derive, directly or indirectly, any
benefit therefrom, and the nature of such

interest or benefit.
[1959 c.286 §18]

738.350 [Repealed by 1959 c.286 §24]

788.355 Disposal of investments on
order of Insurance Commissioner. After a
hearing, the commissioner may by written
order require the disposal of an investment
which he finds to be made or retained in
violation of ORS 738.235 to 738.395, or of an
investment which he, for good cause, deter-
mines to be prejudicial to, and to impair the
security of, the stockholders or policyholders

of the insurer.
[1959 ¢.286 §19]

738.360 [Repealed by 1959 c.286 §24]

738.365 Insurance required on buildings
on property which is security for loan. On
loans secured by liens upon real property or
leasehold interests therein, the buildings and
other improvements located on the premises
shall be kept insured against loss or damage
from fire in an amount not less than the un-
paid balance of the obligation or the insur-
able value of the property, whichever is the
lesser. The fire insurance policy or policies
shall be payable to and held by the insurer,
or a trustee for its benefit, and continued in

force until the loan is repaid or satisfied.
(1959 c.286 §20]

738.8370 [Repealed by 1959 ¢.286 §24]

738.375 Limitations on investments in
any one person or single parcel of real estate.
An insurer shall not have any combination
of investments in or secured by the stocks,
obligations, and property of one person, cor-
poration or political subdivision in excess of
10 percent of the insurer’s assets, nor shall
it invest more than 10 percent of its assets
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in a single parcel of real estate (after de-
ducting any encumbrances) or in any other
single investment. This section shall not ap-
ply to investments in, or loans upon, the
security of the general obligations of a sov-

ereign, or to policy loans by life insurers.
[1959 c.286 §21]

738.380 [Amended by 1953 c.91 §1; repealed by
1959 c.286 §24]

738.385 Prohibited investments. An in-
surer shall not invest in the following:

(1) Investments which at the time of
purchase or acquisition are not interest-bear-
ing or dividend or income-paying, or are in
default in any respect, or in which the in-
surer is not entitled to receive for its exclu-
sive account and benefit the interest, divi-
dends or income accruing thereon. This sub-
section shall not apply to property acquired
under subsection (2) of ORS 738.265 or
under ORS 738.315, or under subsection (1)
of ORS 738.265 or ORS 738.305 if the prop-
erty is acquired with the intent and expecta-
tion that it will be income producing.

(2) Its own stock, or loans thereon, with-
out the consent of the commissioner.

(3) Any investment or security found by
the commissioner to be designed to evade

any prohibition of ORS 738.235 to 738.395.
[1959 c.286 §22]

788.390 [Repealed by 1959 c¢.286 §24]

MISCELLANEOUS

738.395 Certain transactions between in-
surer and directors, trustees or officers pro-
hibited. (1) Except as permitted in subsec-
tion (2) of this section, no director, trustee
or officer of an insurer shall receive, di-
rectly or indirectly, any money or thing of
value for negotiating, procuring, recommend-
ing or aiding in the purchase or sale by the
insurer of property, or in a loan from or to
the insurer, or be pecuniarily interested,
either as principal, coprincipal, agent or bene-
ficiary in such a purchase, sale or loan. No
insurer shall make any such payments or
loans, or make any advances to directors,
trustees or officers for future services to be
performed, or guarantee in any manner the
financial obligations of such persons (the
word “guarantee” as used in this sentence
shall not include payments to be made upon
death of a person insured under ORS
739.605). The prohibitions set forth in this
subsection shall not apply to or affect the
payment to any officer of reasonable com-

pensation, whether based in whole or in part
upon commission or otherwise, nor shall
it prevent the payment of a fee to any ap-
proved person for legal or other specialized
or professional services rendered to the in-
surer and approved by the board of directors,
or prevent the making of loans or advances
to agents or other employes of an insurer as
required or as is expedient in the conduct
of its business.

(2) An insurer shall not contract or oth-
erwise enter into a transaction with a di-
rector, trustee, officer or a partnership or
corporation in which a director, trustee or
officer has, directly or indirectly, a pro-
prietary interest in excess of five percent,
unless the interest of the director, trustee
or officer is fully disclosed to the board of
directors of the insurer, and the board there-
after approves and authorizes the contract
or transaction by a vote sufficient for the
purpose without counting the vote of such

interested person.
{1959 c.286 §231]

738.400 [Repealed by 1959 ¢.286 §241]

738.410 Dividends. (1) No domestic
insurance corporation shall make any pay-
ments in form of dividends or otherwise
to its stockholders or policyholders for or
on account of any interest in or relation to
the corporation as stockholders or policy-
holders, except for matured claims or other
policy obligations and in purchase of sur-
render values, unless it possesses assets in
the amount of such payments in excess of
its liabilities including its capital stock lia-
bility.

(2) It is unlawful for the officers, direc-
tors, trustees or managers to declare or pay
any dividends except from the surplus profits
arising from its business, estimated and
ascertained in accordance with the require-
ments and provisions of the General Insur-
ance Law.

738.420 Supporting documents for ex-
penditures. No domestic insurance company
shall make any disbursement of $100 or
more unless the sum is evidenced by:

(1) A voucher signed by or on behalf
of the person, firm or corporation receiving
the money or, if a voucher cannot be ob-
tained, by an affidavit stating the reason
for not obtaining the voucher; or

(2) A bill, invoice, statement or similar
document commonly in business use sub-
mitted on account of goods supplied or serv-
ices rendered or both; or

744



DOMESTIC INSURANCE COMPANIES

§738.470

(3) An authorization of the board of di-
rectors, or a committee thereof or officer
duly delegated by the board with authority
to so authorize, in regard to compensation
of officers, employes and agents; or

(4) Satisfactory proof of claim, accepted
and approved in the manner prescribed by
the company, based upon provisions of a

policy or contract issued by the company.
[Amended by 1959 ¢.369 §4]

%38.430 Books and records to reflect
condition of company. A domestic insurance
company shall keep its books, records,
accounts and vouchers in such manner that
the commissioner or his authorized repre-
sentatives may readily verify its annual
statements and ascertain whether the com-
pany is solvent and has complied with the
law.

738,440 Demand to make good or to
reduce capital when capital is impaired.
(1) Whenever the commissioner finds from
any showing or statement made to him or
from any examination made by him or his
deputy or examiner that the capital of any
domestic insurance corporation is impaired or
that its assets are insufficient to justify its
continuance in business, he shall at once
determine the amount of such impairment
or deficiency and thereupon issue his written
notice and requisition to the corporation.
This shall direct the corporation to require
its stockholders to make good the amount
of the impairment or deficiency with cash
or investments authorized by the General
Insurance Law or to reduce its capital as
provided in ORS 738.130 to 738.150 within
90 days from the service of the notice and
requisition,

(2) If the amount of any such impair-
ment or deficiency is not made good or the
capital reduced within the time specified in
such notice and requisition and proof there-
of filed in the office of the commissioner,
the corporation shall be deemed insolvent
and shall be proceeded against as an insol-
vent corporation in the manner authorized
by ORS 738.450 to 738.500.

738.450 Suit by commissioner to seize
business. (1) The commissioner may apply
to the circuit court, or any judge thereof, in
the judicial district in which the principal
office of a domestic insurance company is
located, for an order directing the company
to show cause why the commissioner should

not take possession of its property, records
and effects and conduct or close its business
and for such other relief as the nature of
the case and the interest of its policyholders,
creditors or stockholders or the public may
require. Such application may be made:

(a) If the company is insolvent.

(b) If the company has unlawfully re-
fused to submit its books, papers, accounts
or affairs to the reasonable inspection and
examination of the commissioner, his deputy
or examiner.

(c) If the company has neglected or re-
fused to observe an order issued under ORS
738.440 or 744.480.

(d) If the company has by contract of
reinsurance, or otherwise, transferred or
attempted to transfer substantially its entire
property or business, or entered into any
transaction the effect of which is to merge
substantially its entire property or business
in the property or business of any other
company, without first having obtained the
written approval of the commissioner.

(e) If the company is found upon exam-
ination to be in such condition that its fur-
ther transaction of business would be
hazardous to its policyholders, creditors,
stockholders or the public.

(f) If the company has wilfully violated
its articles of incorporation or any law of the
state.

(g) If any trustee, director, manager or
officer of the company has unlawfully
refused to be examined under oath touching
its affairs.

(2) The Attorney General shall repre-
sent the commissioner in an application
under this section or ORS 738.480.

738.460 Interlocutory restraining order.
Upon an application being made under ORS
738.450, or any time thereafter, the court
or judge may, in its discretion, issue an
order restraining the company from the
transaction of its business or disposition of
its property, records or effects until the
further order of the court.

738.470 Determination of suit. On the
return of an order to show cause made on an
application under ORS 738.450, and after a
full hearing, the court shall either deny the
application, or direct the commissioner
forthwith to take possession of the property,
records and effects of the company and to
retain such possession and conduct the busi-
ness until a further order is made, or order
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the lquidation of the business of the com-
pany.

738.480 Restoration of business to com-
pany. If, upon the application of the commis-
sioner or of the company, and after a full
hearing, the court finds that the cause for
an order made under ORS 738.470 directing
seizure has been removed and that the com-
pany can properly resume possession of its
property, records and effects, and the con-
duct of the business, it shall make an order
to that end.

738.490 Mode of liquidation. (1) If a
company whose liquidation has been ordered
under ORS 738.470 does business in more
than one state it shall be liquidated under
ORS chapter 751.

(2) If the company does business in this
state only it shall be liquidated by and under
the direction of the commissioner as follows:

(a) The commissioner may deal with the
property, records, effects and business of
such company in his own name or in the
name of the company as the court may
direct. He shall be vested by the operation
of law with title to all the property, effects,
contracts and rights of action of the com-
pany as of the date of the order directing
him to liquidate. The filing or recording of
such order in the office of the recorder of
deeds in any county where property is lo-
cated in the state shall impart the same
notice that a deed, bill of sale or other evi-
dence of title duly filed or recorded by such
company would have imparted.

(b) In the performance of his duties un-
der this section, the commissioner may ap-
point under his hand and official seal one
or more special deputy commissioners and
employ such counsel, clerks and other assis-
tants as may by him be deemed necessary.
He may give each of such persons such
powers to assist him as he may consider
proper. The compensation of such special
deputy commissioners, counsel, clerks and
assistants, and all expenses of taking posses-
sion of and conducting the business of liquid-
ating any company shall be fixed by the
commissioner, subject to the approval of the
court, and shall, on certificate of the com-
missioner, be paid out of the funds or assets
of the company.

(¢) The commissioner may, subject to
the approval of the court, make and pre-
scribe such rules and regulations as may be
proper for the due and orderly exercise of

the authority given him by this section. This
paragraph does not apply to the liquidation
of mutual fire insurance companies.

738.500 Dissolution of company. At any
time after the court orders the liquidation
of the business of a company, as provided
in ORS 738.470, the commissioner may apply
for the dissolution of such company. After
due notice and hearing and such other pro-
cedure as the court deems proper, the com-
pany shall be dissolved.

%38.510 Companies organized and Ili-
censed under prior laws recognized. Every
domestic insurance company organized and
licensed to transact insurance business in
this state on May 21, 1917, hereby is recog-
nized as an existing company, and shall have
the right to continue such business under
the provisions of the General Insurance Law
if such company whose capital and surplus
did not meet the requirements of the General
Insurance Law conformed to such require-
ments within four years from January 1,
1918.

738.520 to 738.600 [Reserved for expansion]

MERGER

738.610 ‘‘Acquisition” and “acquire”’ de-
fined. Unless otherwise expressly defined,
limited, provided or required by context,
“acquisition” or ‘“acquire” shall mean and
include any one of the following for the pur-
poses of ORS 738.610 to 738.640:

(1) Merger of two or more insurance
companies.

(2) Consolidation of two or more insur-
ance companies.

(3) Purchase by an insurance company
(for cash, stock or other property) of all or
substantially all of the assets of another in-
surance company, with a correlative assump-
tion of liabilities.

(4) Procurement by an exchange of cap-
ital stock, issued for that purpose, by an in-
surance company of a controlling interest
(more than 50%) of the capital stock of
another operating insurance company.

(5) Bulk reinsurance by one insurance
company of all or substantially all of the in-
surance in force of another insurance com-
pany, or of all or substantially all of a major
class of such insurance.

(6) Any other organizational arrange-
ment (other than outright purchase by a
company of the outstanding capital stock
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from stockholders of another company), the
effect of which is to bring together under
common ownership, control or responsibility
all or substantially all of the assets, liabili-
ties and insurance in force of two or more

insurance companies.
[1963 c.477 §1]

738.620 Procedure for acquisition of
domestic or foreign insurance company by
domestic insurance company. A domestic
insurance company, stock or mutual, may be
a party to an acquisition with or involving
one or more other domestic or foreign insur-
ance companies, stock or mutual (or one or
more alien insurance companies provided
they are organized under the laws of the
Dominion of Canada or any province there-
of) upon compliance with the following:

(1) The insurance company or compa-
nies involved shall prepare and execute a
written plan setting forth all essential terms
and provisions of the acquisition. The plan
shall first be approved by the board of di-
rectors of each company involved. The plan,
together with certified copies of the author-
izing resolution of each board of directors
showing adoption and approval, shall then be
filed with the commissioner. The parties to
the plan may, if they so desire, include with
the filing a written request for a hearing,
or the commissioner may, if he deems it nec-
essary or advisable to do so, direct that such
a hearing be held. Any such hearing shall
be held within 30 days after the filing of the
plan at such time and place and upon such
reasonable notice as the commissioner may
designate, at which time all insurance com-
panies involved in the acquisition, all inter-
ested policyholders and stockholders there-
of, and other persons who may be adversely
affected thereby, shall have an opportunity
to be heard. If requested by any insurance
company involved, or if directed by the com-
missioner, the portions of ORS 183.420 to
183.450, pertaining to evidence, testimony,
subpenas and preparation of a record shall,
to the extent applicable, govern the proceed-
ings at the hearing.

(2) The commissioner shall approve the
plan within 30 days after such filing (or
within 30 days after a hearing if one is
called and held) unless he finds such plan:

(a) Is contrary to law or would result in
a prohibited combination of risks or classes
of insurance.

(b) Is inequitable to the policyholders or

stockholders of any insurance company in-
volved.

(c) Would substantially reduce the se-
curity of and service to be rendered to pol-
icyholders of any domestic insurance com-
pany involved, in this state or elsewhere.

(d) Provides for a foreign or alien insur-
ance company to be the acquiring, surviving
or resulting company and he further finds
that such company cannot satisfy the re-
quirements of this state for transacting an
insurance business involving the classes of
insurance affected by the acquisition.

(e) Is subject to other material and rea-
sonable objections.

If the commissioner does not approve such
plan, he shall so notify the insurance com-
panies involved in writing, specifying the
bases, factors and reasons therefor and giv-
ing the companies involved an opportunity to
amend the plan, if possible, to obviate his
objections. Any insurance company involved
may, within 60 days after receipt of a no-
tice of disapproval, petition the Circuit Court
for Marion County, or the circuit court for
the county in which it has its principal
place of business in this state, for judicial
review of the commissioner’s action. The
provisions of ORS 183.480 to 183.500 shall,
to the extent applicable, govern such judi-

‘cial review and any appeal therefrom to the

Supreme Court. For purpose of judicial re-
view, the specifications required to be set
forth in the written notice from the commis-
sioner shall be deemed the findings of fact
and conclusions of law of the agency.

(3) Following approval by the commis-
sioner or pursuant to court order or decree
as provided in subsection (2) of this section,
the plan shall be submitted to and approved
by the members of a mutual company and
the stockholders of a stock company. Unless
the articles or bylaws of a company provide
for a greater percentage or number of votes,
the plan shall be approved by at least two-
thirds of the persons voting thereon, in per-
son or by proxy, at a duly called regular or
special meeting. The notice of such meeting
of members or stockholders, the procedure
to be followed at such meeting and the per-
sons entitled to vote at such meeting shall be
governed by the provisions applicable to reg-
ular or special meetings of members or
stockholders in the insurance laws, articles
of incorporation and bylaws of the company.
If so approved, each insurance company
shall take such action and prepare, execute
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and file such documents as may be neces-
sary to consummate the acquisition. In ad-
dition, there shall be filed with the commis-
sioner (and with the appropriate authorities
of any other state if so required) in dupli-
cate a certificate, executed by the president
or a vice president and by the secretary or
an assistant secretary of each company in-
volved, and verified by one of the officers of
each company signing the certificate, setting
forth that the plan heretofore submitted has
been duly adopted by the members or stock-
holders of each insurance company involved
in the acquisition and declaring the effective
date of the acquisition if not otherwise pro-
vided in the plan or agreement. The certifi-
cate shall set forth by class the number of
persons present and the number of votes for
and against the plan. The commissioner ghall
indorse on each such duplicate certificate the
word “filed” and the month, day and year of
the filing thereof, shall deliver one such
duplicate to the Corporation Commissioner
for filing, and shall return the other to the
acquiring, surviving or resulting company.
(4) If the plan will result in the acqui-
sition by a stock insurance company of all
or substantially all of the assets of a mutual
insurance company (or of reinsurance in a
stock insurance company of all or substan-
tially all of the insurance in force of a mu-
tual insurance company), the plan must pro-
vide for payment to each member of the mu-
tual insurance company entitled thereto (as
hereinafter provided) of his equity, if any,
in the company to be so acquired (or rein-
sured) as determined under a fair formula
approved by the commissioner. For this pur-
pose, the mutual insurance company shall
make a reasonable classification of its poli-
cies held by its members to determine the
value or basis of each member’s equitable
share. The formula shall take into consider-
ation all of the financial data normally re-
quired to be reported annually to the com-
missioner. The expenses of the acquisition
which is the subject of this subsection shall
be shared equitably by the companies in-
volved. Payment for the mutual member’s
equity shall be made in cash except that the
acquiring insurance company may offer an
option to the member to take cash or stock
in the acquiring company for his equitable
interest. To qualify for an equitable distri-
bution, a policyholder must have been a
member of the mutual insurance company
for at least one year at the time such plan
was approved and adopted by the members.

(5) If a stockholder of a domestic stock
insurance company which is a party to an
acquisition shall file with the company, prior
to or at the meeting of stockholders at which
the plan of acquisition is considered and sub-
mitted to vote, a written objection to such
plan and shall not vote in favor thereof, and
within 10 days after the date on which the
vote was taken said stockholder shall make
written demand to the surviving, resulting,
reinsuring or parent company (hereinafter
in this subsection referred to as the “acquir-
ing company”) for payment of the fair value
of his interest, as of the day prior to the
date on which said vote was taken approv-
ing said acquisition, then, if the acquisition
is effected, the acquiring company shall pay
to such dissenting stockholder, upon sur-
render of his shares, the fair value thereof.
Any such stockholder failing to make de-
mand within the 10-day period shall be
bound by the terms of the plan. Within 10
days after the acquisition is effected, the
acquiring company shall give notice thereof
to each dissenting stockholder who has com-
plied with the foregoing. Within 30 days
after such notice the parties shall agree
upon the fair value of said interest. If they
cannot so agree, the value shall be fixed by
three appraisers selected as follows: One to
be selected by the vote of the majority of the
dissenting stockholders at a meeting called
for that purpose by the Insurance Commis-
sioner on 10 days’ notice, one by the acquir-
ing company, and the third by the two so
chosen. The valuation agreed upon by any
two appraisers shall govern. If any neces-
sary appraiser is not appointed within 60
days after the effective date of the acquisi-
tion, or if the appraisal is not completed
within 90 days after the acquisition becomes
effective, the Insurance Commissioner shall
cause the appraisal to be made. The ex-
penses of appraisal shall be paid by the
acquiring company.

(6) The provisions of ORS 57.480 shall,
to the extent not inconsistent with ORS
738.610 to 738.640, apply to an acquisition
of the type described in subsection (1) or
(2) of ORS 738.610.

(7) The action taken by any foreign or
alien insurance company which is a party to
an acquisition must be authorized by the
laws of the state, territory, district, country
or province under which it is incorporated
or organized, and such company must sat-
isfy and comply with any applicable laws
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thereof and with the provisions of its ar-
ticles of incorporation and bylaws. If the
foreign or alien insurance company is to be
the acquiring, surviving or resulting com-
pany, it must qualify and be licensed to en-
gage in the business of insurance in this

state.
[1963 c.477 §2]

738.630 Optional procedures for acqui-
sition. A domestic stock insurance company
which is to be a party to an acquisition with
or involving exclusively one or more other
stock insurance companies, domestic or for-
eign (or alien if organized under the laws
of the Dominion of Canada or any province
thereof), may, at its option, proceed:

749

(1) In accordance with ORS 738.610 to
738.640; or

(2) In accordance with procedures for
merger, consolidation and sale of assets set
forth in ORS chapter 57, subject, however,
to the General Insurance Law exclusive of

ORS 738.620.
[1963 c.477 §4]

738.640 Receipt of consideration for
aiding acquisition prohibited. No director,
officer, agent or employe of any insurance
company a party to an acquisition shall re-
ceive any fee, commission, compensation or
other valuable consideration whatsoever for
aiding, promoting or assisting therein, ex-
cept as set forth in the plan.

[1963 c.477 §3]
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