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PERSONAL INCOME TAX ACT OF 1953

§ 316.010

GENERAL PROVISIONS

316.005 Short title. This chapter shall
be known and cited as the Personal Income
Tax Act of 1953. [1953 ¢ 304 §1]

316.010 General definitions. As used 1n
this chapter, unless the context requires
otherwise:

(1) “Comnussion” or “tax commission”
means the State Tax Commuission.

(2) “Corporation” includes every cor-
poration and every company, joint stock
company, joint stock association, business,
trust, society or other association wherein
mterest or ownership 1s evidenced by cer-
tificates or other written instruments or
wherein the mterest or rights of stockhold-
ers, members, associates or beneficiaries are
represented or evidenced by units or shares.

(3) “Cost” means the price paid for prop-
erty less the depreciation or depletion sus-
tamed.

(4) “Distribution in complete liquida-
tion” means a single and final distribution
or any one of a series of distributions made
by a corporation in complete cancelation or
redemption of all of its stock 1n accordance
with a bona fide plan of hiquidation and dis-
sOlution

(5) “Distribution in partial liquidation”
means a distribution, or one of a series of
distributions, by a corporation in complete
cancelation or redemption of a part of its
stock.

(6) “Dividend” means any distribution’
(except a distribution 1n complete or partial
liquidation of a corporation) made by a cor-
poration to 1its stockholders, whether 1n
money or in other property (a) out of its
earnings or profits whenever accumulated
or (b) out of the earnings or profits of the
tax year (computed as of the close of the
tax year without diminution by reason of any
distribution made during the tax year), with-
out regard to the amount of the earnings
and profits at the time the distribution was
made. Every distribution is deemed to have
been made out of earmings or profits to the
extent thereof, and from the most recently
accumulated earnings or profits.

(7) “Fiduciary” means a guardian, trus-
tee, executor, administrator, receiver, con-
servator or any person, whether individual
or corporate, acting 1n any fiduciary capacity
for any person, trust or estate.

(8) “Fiscal year” means an accounting
period of 12 months, ending on the last day
of any month other than December.

(9) “Foreign country” or “foreign gov-
ernment” means any jurisdiction other than
one embraced within the United States.

(10) “Individual” means a natural per-
son including an alien and a minor.

(11) “Money or credits” means and 1n-
cludes money at interest, bonds, notes,
claims, demands and all other evidences of
indebtedness, secured or unsecured, includ-
ing notes, bonds or certificates secured by
mortgages, and all shares of stock in cor-
porations

(12) “Paid,” for the purposes of the de-
ductions under this chapter, means “paid or
accrued” Or “paid or mcurred” The terms
“paid or incurred” and “paid or accrued”
shall be construed according to the method
of accounting upon the basis of which the
net income is computed under this chapter.

(13) “Received,” for the purpose of the
computation of net income under this chap-
ter, means “received or accrued” The term
“recerved or accrued” shall be construed ac-
cording to the method of accounting upon
the basis of which the net income 1s com-
puted under this chapter

(14) “Resident” applies only to mmdividu-
als and includes all individuals who, at any
time during the tax year, are domiciled mn
this state or who, whether regarding their
domicile as in this state or not, reside within
this state for other than a temporary or
transitory purpose Every mdividual who
resides within the state for more than 200
calendar days, 1n the aggregate, during the
tax year shall be presumed to be a resident
of the state. This presumption may be over-
come by evidence satisfactory to the com-
mission that the individual maintains a perm-
anent place of abode outside of the state and
is in the state for a temporary or transitory
purpose. For the purposes of this subsection,
a fraction of a calendar day shall be counted
as a whole day.

(15) “‘Stock dividend” means any distri-
bution by a corporation to a stockholder of
stock in the distributing corporation, or of
rights to acquire such stock, where by the
distribution the preexisting proportionate
interest of the stockholder 1n the corporation
1s changed.

(16) “Stockholder” means any owner or
holder of any certificate, uit or share rep-
resenting or evidencing an interest in any
corporation,

(17) “Taxpayer” includes any natural
person or fiduciary whose income 1s in whole
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§ 316.015

REVENUE AND TAXATION

or in part subject to the taxes imposed by
this chapter.

(18) “Tax year” means the calendar
year, or the fiscal year ending during such
calendar year, upon the basis of which the
net income 1s computed under this chapter.

(19) “United States” includes the states,
the territories of Alaska and Hawan and the
District of Columbia. [1953 ¢.304 §2; 1953
¢.552 §1]

316.015
The term ‘“adjusted gross income”
the gross mmcome minus:

(1) The deductions allowed by ORS
316.305 to 316.360 which:

(a) Are attributable to a trade or busi-
ness carried on by the taxpayer, if such
trade or business does not consist of the per-
formance of services by the taxpayer as an
employe

(b) Consist of expenses of travel, meals
and lodging while away from home, paid or
incurred by the taxpayer in connection with
the performance by him of services as an
employe.

(¢) Consist of expenses, other than those
described in paragraph (b) of this subsec-
tion, paid or incurred by the taxpayer, n
connection with the performance by him of
services as an employe, under a reimburse-
ment or other expense allowance arrange-
ment with his employer.

(d) Are attributable to property held
for the production of rents or royalties.

(e) Consist of federal income taxes paid
or accrued during the tax year.

(f) Are attributable to nonbusiness bad
debts or the worthlessness of securities.

(2) The deductions allowed by ORS
316 275 to 316.295 as losses from the sale
or exchange of property [1953 ¢.304 §3;
1953 ¢.552 §2]

316.020 Excludmg period of military
service outside United States in determining
amount of tax liability or time within which
an act must be done. The period of time (if
such period 1s longer than 90 days) during
which an individual is continuously outside
the continental United States as a member
of the Armed Forces of the United States,
and the next 90 days thereafter, shall be
disregarded in determining, with respect to
any personal income tax liability or credit
or refund:

(a) The amount of any such liability,
credit or refund (including penalty and in-
terest) ;

Adjusted gross income defined.
means

(b) Whether any return, report or addi-
tional information was filed or provided, or
any such tax liability or refund was paid,
within the time prescribed therefor (other
than returns and payments of withholding
taxes) ;

(c) Whether any petition, claim, credit,
adjustment, appeal or suit was allowed, filed
or commenced within the time prescribed
therefor; or,

(d) Pursuant to regulations of the com-
mission under this section, whether or not
any other act required or permitted under
this chapter was done within the time pre-
scribed therefor. [1953 ¢.304 §4]

316.025 Evading requirements of chap-
ter prohibited. No person, or officer or em-
ploye of a corporation or a member or em-
ploye of a partnership, shall, with intent to
evade any requirement of this chapter or any
lawful requirement of the commission there-
under:

(1) Fail to pay any tax or to make, sign
or verify any return or to supply any infor-
mation required by or under this chapter;

(2) Make, render, sign or verify any
false or fraudulent return or statement; gr

(3) Supply any false or fraudulent in-
formation. [1953 ¢.304 §5]

316.030 Venue on failure to comply
with chapter. The failure to do any act re-
quired by or under this chapter shall be
deemed an act committed in part at the
office of the commission in Oregon. [1953
¢.304 §6]

316.035 Effective date of chapter. Un-
less referred to a vote of the people through
referendum petition thig chapter, except
ORS 316 575, 316.580 and 316.585, shall be
operative on and after January 1, 1953, and
ORS 316 575, 316.580 and 316.585 shall be-
come operative as of October 1, 1953. If
referred to a vote of the people, all provi-
sions of this chapter shall be operative on
and after the first day of January next fol-
lowing its approval by vote of the people.
[1953 ¢.304 §117]

316.040 Effect of subsequent repeal of
chapter. In the event of repeal of this chap-
ter, unless otherwise specifically provided in
the repeal, this chapter shall remain in full
force for the assessment, imposition and
collection of the tax and all interest, penalty
or forfeitures which have accrued or may
accrue in relation to any such tax for the
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§ 316.070

calendar year in which the tax 1s repealed.
[1953 ¢ 304 §7]

316.045 and 316.050 [Reserved for ex-
pansion]

IMPOSITION OF TAX; TAX RATES;
CREDITS AGAINST TAX

316.655 Imposition of tax; credit against
tax for taxpayers who have attained age 65.
(1) A tax hereby is imposed upon every
resident of the state upon and with respect
to his entire net income, as defined in ORS
316 125, including his entire net income from
sources both within and without the state.

(2) A like tax hereby 1s imposed upon
every individual not a resident of this state
upon and with respect to his entire net in-
come, as defined m ORS 316.125, from all
property located in the state, including inter-
est, or any amount in lieu thereof, upon the
deferred payments of the selling price re-
ceived 1n connection with the sale of such
property, and from every business, trade,
profession or occupation carried on in the
state, 1ncluding 1ncome® from money or
credits and other intangible personal prop-
erty used by such nonresident individual in
the conduct of his business, trade, profession
or occupation within the state,

(3) The taxes imposed by this section
shall be levied, collected and paid annually,
computed at the rates prescribed by ORS
316 060 on net incomes after deducting the
proper exemptions and credits in accord-
ance with ORS 316.455.

(4) If the taxpayer has attained the age
of 65 years before the close of his tax year
or period, a credit of $6 is allowed against
his tax If a husband and wife make a joint
return and each has attained the age of 65
years before the close of the tax year or
period for which the return is made, a credit
of $12 is allowed agamst their joint tax.
[1953 ¢ 304 §8; 1953 ¢.552 §3]

316.060 Tax rates. The rates shall be:

(1) On the first $500 of taxable income,
or any part thereof, two percent,

(2) On the second $500 of taxable in-
come, or any part thereof, three percent.

(3) On the second $1,000 of taxable n-
come, or any part thereof, four percent.

(4) On the third $1,000 of taxable in-
come, or any part thereof, five percent.

(5) On the fourth $1,000 of taxable in-
come, or any part thereof, six percent.

(6) On all taxable income in excess of

$4,000, and not mn excess of $8,000, seven
percent,

(7) On all taxable mcome 1n excess of
$8,000, eight percent. [1953 ¢.304 §9]

316.065 Amount of tax where joint re-
turn used. In the case of a joint return of
husband and wife under ORS 316.510, the
tax under ORS 316.055 shall be twice the tax
that would be determined if the net income
and the applcable exemptions and credits
provided by ORS 316 455 were teduced by
one-half. [1953 ¢.304 §10]

316.070 Amount of tax on compensa-
tion for services rendered for a period of 36
months or more and back pay. (1) If at least
80 percent of the total compensation for per-
sonal services covering a period of 36 calen-
dar months or more (from the beginning to
the completion of such services) 1s received
or accrued 1n one tax year by an individual
or a partnership, the tax attributable to any
part thereof which 1s included in the gross
income of any individual shall not be greater
than the aggregate of the taxes attributable
to such part had it been included in the gross
income of such individual ratably over that
part of the period which precedes the date of
such receipt or accrual

(2) For the purposes of this subsection,
the term “artistic work or mnvention,” in the
case of an mdividual, means a literary, musi-
cal or artistic composition of such individual
or a patent or copyright covering an inven-
tion of or a literary, musical or artistic com-
position of such individual, the work on which
by such individual covered a period of 36
calendar months or more from the beginning
to the completion of such composition or n-
vention. If, in the tax year, the gross imcome
of any individual from a particular artistic
work or mvention by him is not less than 80
percent of the gross income in respect of
such artistic work or invention in the tax
year plus the gross income therefrom in
previous tax years and the 12 months im-
mediately succeeding the close of the tax
year, the tax attributable to the part of such
gross income of the tax year shall not be
greater than the aggregate of the taxes at-
tributable to such part had it been recerved
ratably over that part of the period preced-
ing the close of the tax year but not more
than 36 calendar months.

(3) For the purposes of this section a
fractional part of a month shall be disre-
garded unless 1t amounts to more than half
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a month 1n which case 1t shall be considered
as a month.

(4) If the amount of the back pay re-
celved or accrued by an imndividual during the
tax year exceeds 15 percent of the gross
mcome of the mdividual for such year, the
part of the tax attributable to the inclusion
of such back pay 1n gross income for the tax
year shall not be greater than the aggregate
of the increases mn the taxes which would
have resulted from the inclusion of the re-
spective portions of such back pay i gross
income for the tax years to which such por-
tions are respectively attributable, as deter-
mmed under the regulations prescribed by
the commission For the purposes of this
subsection, ‘“back pay” means

(a) Remuneration, mcluding wages, sal-
aries, retirement pay, and other similar com-
pensation, which 1s received or accrued dur-
mg the tax year by an empoye for services
performed prior to the tax year for his em-
ployer and which would have been paid prior
to the tax year except for the intervention
of one of the following events' (1) bank-
ruptcy or recervership of the employer; (1)
dispute as to the hability of the employer to
pay such remuneration, which 1s determined
after the commencement of court proceed-
ings; () if the employer is the United
States, a state, a territory, or any political
subdivision thereof, or any agency or mstru-
mentality of any of the foregoing, lack of
funds appropriated to pay such remunera-
tion; or (iv) any other event determined to be
similar in nature under regulations pre-
scribed by the commission; and

(b) Wages or salaries which are received
or accrued during the tax year by an em-
ploye for services performed prior to the tax
year for his employer and which constitute
retroactive wage or salary increases ordered,
recommended, or approved by any federal or
state agency, and made retroactive to any
period prior to the tax year; and

(¢) Payments which are received or ac-
crued during the tax year as the result of an
alleged violation by an employer of any state
or federal law relating to labor standards or
practices, and which are determined under
regulations prescribed by the commission to
be attributable to a prior tax year.

Amounts not includible 1n gross income under
this chapter shall not constitute “back pay.”
[1953 ¢.304 §13]

316.075 Election to pay tax in accord-
ance with table, (1) In lieu of the tax mm-
posed by ORS 316 055, and subject to the con-
ditions of ORS 316.365, an individual or hus-
band and wife filing a joint return whose
adjusted gross mmcome for the tax year 1s
not more than $8,000 may elect for that tax
year to pay a tax in accortiance with a tax
table, preparation of which by the commis-
sion hereby 1s authorized. The taxes in such
table shall be computed by adjusted gross
mmcome brackets, which shall be graduated
by not less than each $25 nor by more than
each $100 of adjusted gross mncome; and the
taxes in such table shall be computed to the
nearest dollar at the applicable rates set out
m ORS 316 060 and 316 065 upon the taxable
balance of net income after deducting from
the median adjusted gross income of each
such bracket the standard deduction pro-
vided by ORS 316 365 based upon such
median gross mcome, and the applicable
exemption and dependency credit provided
by ORS 316.455 Such exemption shall not,
however, be prorated in case the taxpayer’s
status changes during his tax year, but the
taxpayer’s exemption status shall be deter-
mmed as of the last day of his tax year,
unless the taxpayer’s spouse dies during such
tax year, n which case the determination
shall be made as of the date of such death.
In the case of husband and wife making sepa-
rate returns, the marred exemption shall be
divided equally between them.

(2) Under regulations prescribed by the
commission, a change of election to use, or
not to use, the tax table provided in this
section for the purposes of computing the tax
due under this chapter for any tax year may
be made after the filing of the return for
such year. If the spouse of the taxpayer
filed a separate return for any tax year
corresponding to the tax year of the tax-
payer, the change shall not be allowed unless,
In accordance with such regulations.

(a) The spouse makes a change of elec-
tion with respect to the use of the table for
the tax year covered in such separate return,
consistent with the change of election sought
by the taxpayer; and

(b) The taxpayer and his spouse consent
In writing to the assessment, within such
period as may be agreed upon with the com-
mission, of any deficiency, to the extent at-
tributable to the change of election, even
though at the time of filing such consent the
assessment of the deficiency would otherwise
be prevented. [1953 c.304 §11; 1953 c 552 §4]
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316.080 Credit for taxes paid to other
states or countries. (1) Residents of this
state shall be allowed a credit agamnst the
taxes imposed by this chapter for income
taxes 1mposed by and paid to another state
or country on income taxed under this chap-
ter, subject to the following conditions.

(a) The credit shall be allowed only for
taxes paid to such other state or country on
mcome derived from sources within such
state or country which 1s taxed under the
laws thereof 1rrespective of the residence or
domicile of the recipient

(b) The credit shall not be allowed if
such other state or country allows residents
of this state a credit against the taxes im-
posed by such state or country for taxes paid
or payable under this chapter

(¢) The fraction of the gross income for
Oregon income tax purposes which is subject
to income tax in another state or country
shall be ascertained and the Oregon net n-
come tax before credit under this section
shall be multiplied by such fraction. The credit
allowed shall be either the product thus cal-
culated or the income tax actually paid the
other state or country, whichever is smaller.

(d) Receipts showing the payment of in-
come taxes to another state or country and
a certified copy of a return or returns upon
the basis of which such taxes are assessed
must be filed with the commission at, or
prior to, the time credit is claimed. If credit
is claimed on account of a deficiency assess-
ment, a certified copy of the notice assessing
or proposing to assess the deficiency, as well
as a receipt showing the payment of the de-
ficiency, must be filed.

(2) If an estate or trust is a resident of
this state within the definition in ORS
316.810 and also a resident of another state
or country, it shall, notwithstanding the limi-
tations contained in subsection (1) of this
section, be allowed a credit against the taxes
imposed by this chapter for mcome taxes
imposed by and paid to such other state or
country in accordance with the formula con-
tained 1n paragraph (c¢) of subsection (1) of
this section and the requirements of para-
graph (d) of subsection (1) of this section.

(3) A resident beneficiary of an estate
or trust who is taxed under this chapter on
the income of the estate or trust received by
the beneficiary shall be allowed a credit
against the taxes imposed by this chapter on
such income for income taxes paid by the
estate or trust to another state or country
on such 1mmcome in accordance with the

formula contamed n paragraph (c) of sub-
section (1) of this section and the require-
ments of paragraph (d) of subsection (1)
of this section.

(4) If any taxes paid to another state or
country for which a taxpayer has been al-
lowed a credit under this section are at any
time credited or refunded to the taxpayer,
such fact shall immediately be reported by
the taxpayer to the commission. A tax equal
to the credit allowed for such taxes so
credited or refunded shall be due and pay-
able from the taxpayer upon notice and de-
mand from the commission, Interest shall be
added to and collected as a part of such tax
at the rate of six percent per year from the
date the credit was allowed under this sec-
tion to the date of the notice and demand
If the amount of such tax and the interest
thereon is not paid wrthin 10 days from the
date of the notice and demand, the taxpayer
shall be subject to the other penalties and
interest on delinquent payments provided for
in this chapter.

(5) Nothing contained in this section
shall be construed to permit a credit against
the taxes paid under this chapter for federal
income taxes. {1953 c 304 §12]

316.085 to 316.100 [Reserved for expan-
sion]

GROSS INCOME; NET INCOME

316.105 Gross income. “Gross income”
includes:

(1) Gains, profits and income derived
from salaries, wages or compensation for
personal service, of whatever kind and 1n
whatever form paid, or from professions,
vocations, trades, businesses, commerce or
sales, Or dealings in property, whether real
or personal, growing out of the ownership
or use of or interest in such property; and
from royalties paid by licensees of copy-
rights, patents and other similar property or
privileges created by law, and by licensees,
or by lessees of real property or mterest
therein, for the privilege of severing or re-
moving minerals, oil or other natural de-
posits; and from interest, rent, dividends,
including stock dividends, or any other in-
come from money or credits, or from securi-
ties; also from the transaction of any busi-
ness carried on for gain or profit, or gains or
profits, and income derived from any source
whatever, including income derived through
resident and nonresident estates or trusts by
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the beneficiarieg thereof. “Gross income”
also includes salaries and compensation of all
employes of this state or any political sub-
division, district or municipality thereof; and
of all officials and judges, notwithstanding
that such officials or judges hold constitu-
tional offices and their compensation or sal-
arles are not subject to being dimimished
during their terms of office.

(2) At the election of the taxpayer,
amounts received as loans from the Com-
modity Credit Corporation Such election,
exercised either under this subsection or
under the Property Tax Relief Act of 1929,
as amended, shall be adhered to with respect
to all subsequent tax years unless a change
to a different method 1s authorized by the
State Tax Commission under regulations
which will prevent such change of method
from resulting 1n escapement or distortion
of imncome. The election shall be clearly mani-
fested 1n the return of the taxpayer, except
that for any tax year begmnning prior to
January 1, 1954, the election may be mamn-
fested by written notice to the commission
at or prior to the time prescribed for the
fiing of the taxpayer’s return for the tax
year of the taxpayer begmming in 1954, or
if there is more than one tax year of the tax-
payer beginning 1 1954, for the last tax year
so beginning, provided the records of the tax-
payer are sufficient to permit an accurate
computation of mncome for such years [1953
¢ 304 §14; 1953 c 552 §5]

316.110 Exclusions from gross income.
“Gross income” does not include the follow-
ing items, which shall be exempted from
taxation under this chapter:

(1) Amounts received under a life insur-
ance contract pald by reason of the death of
the insured, whether 1n a single sum orfother-
wise (but if such amounts are held by the
msurer under an agreement to pay interest
thereon, the interest payments shall be n-
cluded in gross mcome).

(2) Amounts received (other than
amounts paid by reason of the death of the
insured and interest payments on such
amounts and other than amounts received as
annuities) under a life insurance or endow-
ment contract whether in a single sum or
otherwise, but 1f such amounts (when added
to amounts received before the tax year
under such contract) exceed the aggregate
premiums or consideration paid (whether or
not paid during the tax year) then the excess
shall be included in gross income. Amounts

received as an annuity under an annuity con-
tract shall be included 1in gross imcome; ex-
cept that there shall be excluded from gross
mcome the amount received in the tax year
until the aggregate of the amounts excluded
from gross income under this chapter and
under the Property Tax Relief Act of 1929,
as amended, on any such contract equals the
aggregate premiums or consideration paid
for such annuity If the annuity contract was
purchased by the employer of the taxpayer,
there shall be excluded from gross income
under this subsection only the amount which
equals the taxpayer’s contribution from his
own funds toward the purchase of the an-
nuity, plus the contributions of the employer,
made either directly or through a trust or
other employe’s annuity plan, which were
taxable to the employe under this chapter or
under the Property Tax Relef Act of 1929,
as amended, for the year in which such con-
tributions of the employer were made, or, in
the event that the employe was then a non-
resident of this state, which would have been
sc taxable had he been a resident In the
case of a transfer for a valuable considera-
tion, by assignment or otherwise, of a life
Insurance, endowment or annuity contract,
or any mnterest therem, only the actual value
of such consideration and the amount of the
premiums and other sums subsequently paid
by the transferee shall be exempt from tax-
ation under this subsection.

(3) Contributions to a trust created by
an employer as part of a stock bonus, pension

- or profit-sharing plan which 1s exempt from

tax under the provisions of ORS 316 840 and
any amounts paid by an employer on behalf
of an employe or any of his dependents under
a plan or system established by an employer,
whether or not at the instance of a recog-
nized bargaming agent, which makes pro-
vision for his employes generally (or for his
employes generally and their dependents) or
for a class or classes of his employes (or for
a class or classes of his employes and their
dependents), on account of*

(a) Retirement pay or pensions, or

(b) Sickness or accident disability, or

(¢) Medical or hospitalization expenses
In connection with sickness or accident disa-
bility, or

(d) Death.
If and when payments are made to the em-
ploye under the plan or system established,
such payments shall be taxed to the employe
in the year of receipt unless excluded from
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gross income by subsection (12) of this sec-
tion. Payroll deductions constituting contri-
butions of the employe under the plan or
system shall be taxed to the employe in the
year of such payroll deduction

(4) The difference between the price
paid for and the fair market value of a share
of stock at the time 1t 1s transferred to the
taxpayer pursuant to his exercise of an
option to purchase the stock of his employer
corporation, 1ts parent or subsidiary corpora-
tion, which option was granted by reason of
the taxpayer’s employment by any one of
such corporations and.

(a) If, at the time the option was grant-
ed, the taxpayer did not own (by application
of the tests specified in subsection (2) of
ORS 316 380,)more than 10 percent of the
total combined voting power of all classes of
stock of the employer corporation, its par-
ent or subsidiary corporation; and

(b) If, at the time the option was grant-
ed, the option price was at least 85 percent
of the fair market value of the stock subject
to the option.

(5) So much of the income attributable
to the recovery, in whole or in part, of an
amount which was allowed as a deduction
from gross imncome on a return for a prior
tax year made under this chapter or under
the Property Tax Relief Act of 1929, as
amended, as 1s equal to the amount of the
prior deduction, which, as determined 1n ac-
cordance with the regulations prescribed by
the commission, did not result in a reduction
of the taxpayer’s tax hability on such prior
return, reduced by the amount excludable in
previous tax years under the provisions of
this subsection with respect to the recovery
of a part of the particular prior deduction
This subsection shall not apply to deductions
allowed or allowable with respect to depre-
ciation, depletion, or amortization

(6) The rental value of a dwelling house
and appurtenances thereof furnished to a
minister of the gospel as part of his com-
pensation as such.

(7) Income, other than rent, derived by
a lessor of real property upon the termina-
tion of a lease, representing the value of such
property attributable to buildings erected or
other improvements made by the lessee

(8) The value of property acquired by
gift, bequest, devise, descent or inheritance
(but the income from such property shall be
included 1n gross mncome.)

(9) Interest upon the obligations of the
United States or 1ts possessions, agencies or
mstrumentalities, to the extent such interest
is exempt from state taxation by federal law.

(10) Pensions or retirement pay received
for disability incurred in the performance of
active service in the Armed Forces of the
United States, in the amount of $3,000

(11) Compensation (other than pension
or retirement pay) received for active service
performed by a member of the Armed Forces
of the United States in an amount not to
exceed $3,000 per annum.

(12) Except in the case of amounts at-
tributable to and not in excess of deductions
allowed under ORS 316 345, amounts re-
ceived through accident or health insurance
or under workmen’s compensation Acts as
compensation for personal injuries or sick-
ness, plus the amount of damages received,
whether by swuit or agreement, on account of
such injuries or sickness; and any amounts
received by way of unemployment compen-
sation, old age benefits or similar payments
1n pursuance of state or federal law. [1953
¢ 304 §15; 1953 ¢ 552 §6]

316.115 Alimony or separate mainten-
ance payments. (1) In the case of a wife who
18 divorced or legally separated from her hus-
band under a decree of divorce or of separate
maintenance, periodic payments (whether or
not made at regular intervals) received sub-
sequent to such decree in discharge of, or
such payments so received from income of
property transferred (in trust or otherwise)
in discharge of, a legal obligation which, be-
cause of the marital or family relationship,
1s imposed upon or incurred by such husband
under such decree or under a written instru-
ment ncident to such divorce or separation
(including a subsequent modification or
amendment of such decree or instrument)
shall be includable in the gross income of such
wife, and such amounts received from income
of property so transferred shall not be in-
cludable 1n the gross income of such husband
This subsection shall not apply to that part
of any such periodic payments which the
terms of the decree or written instrument
fix, in terms of an amount of money or a
portion of the payment, as a sum which 18
payable for the support of minor children of
such husband In case any such periodic pay-
ment 1s less than the amount specified 1n the
decree or written mstrument, for the purpose

985



§ 316.125

REVENUE AND TAXATION

of applying the preceding sentence, such pay-
ment, to the extent of such sum payable for
such support, shall be considered a payment
for such support. Instalment payments dis-
charging a part of an obligation, the princi-
pal sum of which 1s, in terms of money or
property, specified in the decree or instru-
ment, shall not be considered periodic pay-
ments for the purposes of this subsection;
except that an instalment payment shall be
considered a periodic payment for the pur-
poses of this subsection if such principal
sum, by the terms of the decree or instru-
ment, may be or 18 to be paid within a period
ending more than 10 years from the date
of such decree or mstrument, but only to the
extent that such instalment payment for the
tax year of the wife (or if more than one

such instalment payment for such tax year is .

received during such tax year, the aggregate
of such instalment payments) does not ex-
ceed 10 percent of the principal sum

(2) Whenever appropriate to the mean-
ing of this section, the term “wife” shall be
read “former wife” and the term “husband”
shall be read “former husband”; and, if the
payments described i the section are made
by or on behalf of the wife or former wife
to the husband or former husband, the
term “husband” shall be read “wife” and the
term “wife” shall be read “husband.” [1953
¢.304 §16]

316.120 [Reserved for expansion]

316.125 Net income. “Net Income”
means the gross income of the taxpayer, as
defined in ORS 316 105 to 316 115, less the
deductions allowed by ORS 316305 to
316.370 [1953 ¢ 304 §17]

316.130 to 316.155 [Reserved for expan-
sion]

METHODS OF ACCOUNTING AND
REPORTING INCOME

316.160 Accounting periods and meth-
ods; periods for first return under chapter.
(1) The net income shall be computed upon
the basis of the taxpayer’s annual accounting
period (fiscal year or calendar year, as the
case may be) in accordance with the method
of accounting regularly employed 1n keeping
the books of such taxpayer; but if no such
method of accounting has been so employed,
or 1f the method employed does not clearly
reflect the mmcome, the computation shall be
made 1n accordance with such method as 1n
the opinion of the commission does clearly

reflect the income. If the taxpayer’s annual
accounting period is other than a fiscal year
or 1f the taxpayer has no annual accounting
period or does not keep books, the net in-
come shall be computed on the basis of the
calendar year

(2) Regardless of the accounting period
employed by the taxpayer, the first return
under this chapter shall be made for the tax
year beginning on the operative date of this
chapter. If the taxpayer’s accounting period
is a fiscal year, his return for the portion
of the fiscal year immediately preceding the
operative date of this chapter which 1s re-
quired under the Property Tax Relef Act of
1929, as amended, and his return for the
portion of the fiscal year beginning with the
operative date of this chapter shall, under
rules and regulations prescribed by the com-
mission, be combined in one return. The tax
due with respect to such return shall be de-
termined in the following manner:

(a) There shall first be computed the
tax that would have been due had the Prop-
erty Tax Relief Act of 1929, as amended,
remained in force to the close of the fiscal
year and such tax shall be multiplied by the
percentage that the number of months in the
period preceding the operative date of this
chapter is of 12;

(b) There shall next be computed the tax
that would have been due had this chapter
become operative on the beginning date of
the fiscal year and such tax shall be multi-
plied by the percentage that the number of
months in the period following the operative
date of this chapter 1s of 12; and

(c) The tax shall be the sum of the
products resulting from the application of
the preceding paragraphs (a) and (b).
[1953 ¢.304 §18]

316.165 Amendment of return to change
basis of reporting. Whether the taxpayer
has filed on a cash or accrual basis, he may
not amend his return for the purpose of
changing his basis of filing unless 1n the
opinion of the commission 1t 1s necessary to
make the amended return on the different
basis to correct errors in the origmnal return
or more clearly to reflect net income [1953
¢ 304 §19]

316.170 Period for reporting income.
(1) The amount of all items of gross income
shall be reported in the return for the tax
year mm which received by the taxpayer, un-
less, under a method of accounting properly
employed by the taxpayer, such amounts
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are to be properly accounted for as of a
different period.

(2) If the taxation of any gain, profit or
income shall have been postponed under the
provisions of the Property Tax Rehef Act
of 1929, as amended, for any period prior to
the operative date of this chapter, such gain,
profit or income shall be taxed under this
chapter 1in the same manner and to the same
extent as would have been the case had the
postponement been accomplished under the
provisions of this chapter. {1953 ¢ 304 §20]

316.175 Death of taxpayer; effect on
reporting income, In the case of the death of
a taxpayer, gains, profits and income are to
be returned for the tax year in which they
are recerved by the taxpayer, unless they are
to be reported as of a different period in
accordance with the approved method of
accounting followed by him. If a taxpayer
has died, there shall also be included 1n com-
puting his net income for the taxable period
in which he died amounts accrued (whether
prior or subsequent to the operative date of
this chapter) up to the date of his death 1f
not otherwise properly includable 1n respect
of such period or a prior period, regardless
of the fact that the decedent may have kept
his books and made his returns on the basis
of cash receipts and disbursements. (The
foregoing sentence shall not apply with re-
spect to crops not harvested within said
taxable period, or livestock ) The decedent’s
executor or other legal representative may,
at his option, exclude such accruable
amounts in computing net immcome for the
taxable period in which falls the date of the
decedent’s death, upon the condition that-

(1) In case an executor or representative
acquires the right to receive such amounts
by reason of the death of the decedent, such
executor or representative includes such
amounts in computing net income 1n a return
filed by him under this chapter on behalf
of the estate of the decedent for the tax year
in which such amounts are received;

(2) In case any other taxpayer acquires
the right to receive such amounts by reason
of the death of the decedent, such taxpayer
includes such amounts 1n computing net 1n-
come 1n a return filed by him under this
chapter for the tax year in which such
amounts are received;

(3) In case the right to receive such
amounts 1s transferred by an executor or
representative or other taxpayer, he includes
the fair market value of such right, plus the

amount by which any consideration for the
transfer exceeds such fair market value, 1n
computing net imncome 1n a return filed by
him under this chapter for the tax year in
which such transfer occurs;

(4) Such amounts are considered 1n such
returns to have the character which they
would have had 1in the hands of the decedent
and to be includable in computing net income
to the same extent as if the decedent had
lived and received such amounts; and

(5) There 1s filed with the commuission,
prior to the close of administration of the
decedent’s estate and the discharge of the
executor or representative, a bond in the
amount and with the sureties the commis-
sion deems necessary, conditioned upon the
return as imncome by the executor, representa-
tive or other taxpayer of such amounts or
the value of such rights not theretofore re-
ported, in the same manner as such amounts
would be returnable as income by the deced-
ent if he had lived and received such
amounts. [1953 ¢.304 §21]

316.180 Death of taxpayer; effect on
deductions allowed. In the case of the death
of a taxpayer there shall be allowed as de-
ductions for the taxable period in which he
died, regardless of the fact that the decedent
may have kept his books and made his re-
turns on the basis of cash receipts and dis-
bursements, amounts accrued up to the date
of his death 1f not otherwise properly allow-
able 1n respect of such period or a prior
period under this chapter or the Property
Tax Relief Act of 1929, as amended. How-
ever, any deductions properly chargeable
agamst income excluded from the decedent’s
final return by virtue of the exercise of the
option provided in ORS 316.175 or the corre-
sponding section [ORS 315 175] in the Prop-
erty Tax Relief Act of 1929, as amended,
shall be allowed to, and may be claimed only
by the person or taxable entity reporting
such 1ncome. [1953 ¢ 304 §22]

316.185 Dealers in personal property on
an instalment basis. (1) Under regulations
prescribed by the commission, a person who
regularly sells or otherwise disposes of per-
sonal property on the instalment plan may
return as imcome therefrom in any tax year
that proportion of the instalment payments
actually received in that year which the
gross profit realized or to be realized when
payment 1s completed bears to the total con-
tract price.
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(2) If a taxpayer entitled to the benefits
of this section elects for any tax year to
report his net income on the instalment basis,
then in computing his income for the year
of change or any subsequent year, amounts
actually received during any such year on
account of sales or other dispositions of
property made in any prior year shall not
be excluded [1953 c.304 §23]

316.190 Sales of realty and casual sales
of personal property on instalment basis.
(1) In the case of:

(a) A casual sale or other casual dispo-
gition of personal property (other than prop-
erty of a kind which would be properly in-
cluded mn the inventory of the taxpayer 1if
on hand at the close of the tax year), for a
price exceeding $1,000, or

(b) A sale or other disposition of real
property,
if in either case the initial payments do not
exceed 30 percent of the selling price, the
income may, under regulations prescribed
by the commission, be returned on the basis
and 1n the manner prescribed in ORS 316.185
As used in this section the term “initial
payments” means the payments received in
cash or property other than evidences of in-
debtedness of the purchaser during the tax
year in which the sale or other disposition
is made.

(2) If the transaction is reported by the
taxpayer as resulting in a gain, an election
to report a casual sale or other casual dis-
position of real or personal property on the
instalment basis must be clearly manifested
in the first return of the taxpayer made for
the tax year in which the sale or other dis-
position was made If such manifestation 1s
not so made, or if the sale or disposition 1s
omitted from the return, or if the trans-
action is erroneously and in bad faith report-
ed as resulting in a loss, the entire gain, as
determined by ORS 316 260 shall be included
in income for the tax year in which the sale
or disposition was made. [1953 ¢ 304 §24]

316.195 Gain or loss upon disposition
of instalment obligation. (1) If an nstal-
ment obligation is satisfied at other than
its face value or distributed, transmitted,
sold or otherwise disposed of, gain or loss
shall result to the extent of the difference
between the basis of the obligation and

(a) In the case of satisfaction at other
than face value or a sale or exchange, the
amount realized, or

(b) In the case of a distmbution, trans-
mission or disposition otherwise than by sale
or exchange, the fair market value of the
oblhigation at the time of such distribution,
transmission or disposition

(2) Any gain or loss so resulting shall
be considered as resulting from the sale or
exchange of the property in respect of which
the mstalment obligation was received The
basis of the obligation shall be the excess
of the face value of the obligation over an
amount equal to the imcome which would
be returnable were the obligation satisfied in
full.

(3) This section shall not apply to the
transmission at death of instalment obliga-
tions if there 1s filed with the commission,
at the time the return of the decedent is
due (or such further time as the commission
may grant), a bond 1n the amount and with
the sureties the commission deems necessary,
conditioned upon the return as income, by
the person receiving any payment on such
obligations, of the same proportion of such
payment as would be returnable as income
by the decedent if he had lived and had re-
ceived such payment. [1953 ¢ 304 §25]

316.200 Income from partmerships. An
individual carrying on business in partner-
ship shall be liable for income tax only in
his individual capacity. There shall be 1n-
cluded in the return of each partner his dis-
tributive share, whether distributed or not,
of the net income of the partnership for the
tax year of the partnership ending with or
within the tax year for which the partner’s
return 1s made. If the partnership keeps its
books of account on a fiscal year basis, the
distributive share of each partner of the net
income of the partnership for the entire
12-month period preceding the close of its
fiscal year ending within the first calendar
year following the operative date of this
chapter, shall be taxed under the provisions
of this chapter and no part thereof shall be
taxed under the provisions of the Property
Tax Relief Act of 1929, as amended. The net
income of the partnership shall be computed
m the same manner and on the same basis
as in the case of an individual. [1953 ¢ 304
§26]

316.205 Allocation of nonresident’s in-
come from business within and without state.
(1) If the gross income of a nonresident
individual 1s derived from business done both
within and without the state, the determina-
tion of net income shall be based upon the
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business done within the state, and the com-
mission shall have power to permit or require
either the segregated method of reporting
or the apportionment method of reporting,
under rules and regulations adopted by the
commission, so as fairly and accurately to
reflect the net income of the business done
within the state.

(2) The provisions of subsection (1) of
this section dealing with the apportionment
of income earned from sources both within
and without the State of Oregon are de-
signed to allocate to the State of Oregon on
a fair and equitable basis a proportion of
such income earned from sources both within
and without the state. Any nonresident tax-
payer may submit an alternative basis of
apportionment with respect to his own in-
come and explain that basis m full in his
return. If approved by the commission that
method will be accepted as the basis of allo-
cation. [1953 ¢.304 §27]

316.210 Imventories. Whenever, in the
opinion of the commaission, the use of inven-
tories 1s necessary in order clearly to deter-
mine the income of any taxpayer, inventories
shall be taken by such taxpayer upon such
basis as the commission may prescribe, con-
forming as nearly as may be to the best
accounting practice in the trade or business
and most clearly reflecting the income. [1953
c.304 §28]

316.215 to 316.250 [Reserved for expan-
sion]

DETERMINATION AND RECOGNITION
OF GAIN AND LOSS

316.255 Definitions. (1) As used in this
section and in ORS 316.275 to 316 295

(a) “Reorganization’” means a statutory
merger or consolidation; or the acquisition
by one corporation in exchange solely for all
or a part of 1ts voting stock of at least 80
percent of the voting stock and at least 80
percent of the total number of shares of all
other classes of stock of another corporation
or of substantially all the properties of an-
other corporation; or a transfer by a cor-
poration of all or a part of its assets to an-
other corporation if immediately after the
transfer the transferor or its stockholders
or both are 1n control of the corporation to
which the assets are transferred, or a
recapitalization; or a mere change 1n i1denti-
ty, form or place of organization, however
effected

(b) “A party to a reorganization” in-
cludes a corporation resulting from a re-
organization and includes both corporations
in the case of a reorganization resulting from’
the acquisition by one corporation of stock
or properties of another.

(2) “Control” means the ownership of at
least 80 percent of the votmng stock and at
least 80 percent of the total number of
shares of all other classes of stock of the
corporation. [1953 ¢.304 §29]

316.260 Computation of gain or loss.
(1) The gamn from the sale or other dispo-
sition of property shall be the excess of the
amount realized therefrom over the adjusted
basis provided in ORS 316 270, and the loss
shall be the excess of the adjusted basis pro-
vided m ORS 316 270 over the amount re-
alized

(2) The amount realized from the sale
or other disposition of property shall be the
sum of any money received plus the fair
market value of the property (other than
money) received.

(3) Nothing in ORS 316 260 to 316 270
shall be construed to prevent (in the case of
property sold under contract providing for
payment in instalments) the taxation of that
portion of any instalment payment repre-
senting gamn or profit in the year in which
such payment is received. [1953 ¢.304 §30]

316.265 Unadjusted basis. The basis of
property shall be ag stated below

(1) If the property should have been in-
cluded in the last inventory, the basis shall
be the last inventory value thereof.

(2) If the property was acquired by pur-
chase after December 31, 1929, the basis
shall be the cost of the property.

(3) If the property was acquired by pur-
chase before January 1, 1930, the basis for
computing profit shall be the cost of the
property or the fair market value thereof on
January 1, 1930, whichever is higher and the
basis for computing loss shall be the cost
of the property or the fairr market value
thereof on January 1, 1930, whichever is
lower. However, no profit shall be deemed
to have been derived if either the cost or the
fair market value on January 1, 1930, ex-
ceeds the amount realized and no loss shall
be deemed to have been sustained if the cost
or fair market value on January 1, 1930, 18
less than the amount realized.

(4) If the property was acquired by gift
or transfer in trust (other than a transfer
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in trust by a bequest or devise) before Janu-
ary 1, 1930, the basis for computing profit
shall be the fair market value of the prop-
‘erty at the date of transfer or the fair mar-
ket value thereof on January 1, 1930, which-
ever is higher, and the basis for computing
loss shall be the fair market value of the
property at the date of transfer or the fair
market value on January 1, 1930, whichever
is lower. However, no profit shall be deemed
to have been derived if either the fair market
value at the date of transfer or the fair
market value on January 1, 1930, exceeds
the amount realized and no loss shall be
deemed to have been sustained if either the
fair market value at the date of transfer or
the fair market value on January 1, 1930, 1s
less than the amount realized

(5) If the property was acquired by gift
or transfer in trust after December 31, 1929,
(other than a transfer in trust by a bequest
or devise) the basis shall be the same as it
would be 1n the hands of the donor or the
last preceding owner by whom it was not
acquired by gift, except that for the purpose
of determining loss the basis shall be the
basis so determined or the fair market value
of the property at the time of the gift,
whichever 1s lower. If the facts necessary to
determine the basis in the hands of the
donor or the last preceding owner are un-
known to the donee, the commission shall,
if possible, obtain such facts from such don-
or or last preceding owner, or any other per-
son cognizant thereof If the commission
finds it mmpossible to obtamn such facts, the
basis m the hands of such donor or last
preceding owner shall be the fair market
value of such property as found by the com-
mission as of the date or approximate date
at which, according to the best information
that the commission 1s able to obtain, such
property was acquired by such donor or last
preceding owner.

(6) If the property was acquired by be-
quest, devise, descent or inheritance, or by
the decedent’s estate from the decedent the
basis shall be the same as 1f the property
had been purchased for its fair market value
at the date of the death of the decedent
In the case of property transferred in trust
to pay the icome for lhife to or upon the
order or direction of the grantor, with the
right reserved to the grantor at all times
prior to his death to revoke the trust, the
basis of such property in the hands of the
persons entitled under the terms of the trust
instrument to the property after the grant-

or's death shall, after such death, be the
same as if the trust instrument had been
a will executed on the day of the grantor’s
death. For the purpose of this subsection,
property passing without full and adequate
consideration under a general power of ap-
pomntment exercised by will shall be deemed
to be property passing from the individual
exercismg such power by bequest or dewvise.

(7) If the property was acquired before
January 1, 1930, upon an exchange (whether
or not an exchange as to which no gam or
loss would be recognized under ORS 316.275
to 316 295), the basis shall be the same as 1if
the property had been purchased on the date
of such exchange for its fair market value
on that date.

(8) If the property was acquired after
December 31, 1929, upon an exchange de-
scribed in ORS 316 280 and 316 285 or corre-
sponding sections [ORS 315.280 and 315 285]
of the Property Tax Relief Act of 1929,
as amended, the basis shall be the same as
In the case of the property exchanged, de-
creased 1n the amount of any money received
by the taxpayer and increased in the amount
of gain that was recognized upon such ex-
change If the property so acquired consisted
1n part of the type of property permitted by
ORS 316.280 or the corresponding section
[ORS 315280] of the Property Tax Relief
Act of 1929, as amended, to be received with-
out the recognition of gain or loss, and in
part of other property, the basis provided
in this subsection shall be allocated between
the properties (other than money) received,
and for the purpose of the allocation there
shall be assigned to such other property an
amount equivalent to 1its fair market value
at the date of the exchange. Where as part
of the consideration to the taxpayer another
party to the exchange assumed a hability of
the taxpayer or acquired from the taxpayer
property subject to a lhahility, such assump-
tion or acquisition (in the amount of the lia-
bility) shall, for the purposes of this sub-
section, be considered as money received by
the taxpayer upon the exchange. This sub-
section shall not apply to the property ac-
quired by a corporation by the issuance of
1ts stock or securities as the consideration
m whole or 1n part for the transfer of prop-
erty to it.

(9) (a) If the property was acquired
after December 31, 1929, as the result of
compulsory or involuntary conversion de-
scribed i ORS 315 295 and the destruction,
theft, seizure, requisition or condemnation
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of the converted property, or the sale or ex-
change of such property under threat or
imminence of requsition or condemnation
occurred prior to the operative date of this
chapter, the basis shall be the same as mm
the case of the property so converted, de-
creased in the amount of any money received
by the taxpayer which was not expended
upon such conversion, and increased in the
amount of gamn to the taxpayer recognized
upon such conversion under the Property
Tax Rehef Act of 1929, as amended.

(b) If the property was acquired as a
result of a compulsory or involuntary con-
version described in subsection (1) of ORS
316.295 the basis shall be the same as in the
case of the property so converted, decreased
in the amount of any money receiwved by the
taxpayer which was not expended upon such
conversion and increased in the amount of
gain to the taxpayer recognized upon such
conversion.

(¢) If the property was purchased by the
taxpayer and such purchase resulted, under
the provisions of subsection (2) of ORS
316 295 in the nonrecognition of any part of
the gain realized as the result of a compul-
sory or involuntary conversion, the basis
.shall be the cost of such property decreased
in the amount of the gain not so recognized;
and if the property purchased consists of
more than one piece of property, the basis
determined under this sentence shall be al-
located to the purchased properties in pro-
portion to their respective costs.

(d) This subsection shall not apply in
respect of property acquired as a result of a
compulsory or involuntary conversion of
property used by a taxpayer as his principal
residence if the destruction, theft, seizure,
requisition or condemnation of such resi-
dence, or the sale or exchange of such resi-
dence under threat or imminence thereof,
occurred after December 31, 1952.

(10) If the property was acquired by a
partnership and the basis is not otherwise
determined under subsections (1) to (9) of
this section, the basis shall be the same as it
would be 1in the hands of the transferor. If
the property was distributed 1n kind by a
partnership to any partner, the basis of such
property in the hands of the partner shall
be such part of the basis of his partnership
interest as is properly allocable to such
property

(11) If a taxpayer’s personal residence
was acquired upon a sale of his prior resi-
dence as described in subsection (6) of ORS
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316.280, or the corresponding section of the
Property Tax Rehef Act of 1929, as amend-
ed, the basis of the acquired residence shall
be the cost thereof reduced by the amount of
the gamn which was not recognized upon the
sale of such other residence, and increased
by the amount of the loss incurred on the
sale of such other residence notwithstanding
such loss was not otherwise recognized or
allowed as a deduction.

(12) If the property consists of stock
or securities the acqusition of which (or
the contract or option to acquire which) re-
sulted in the nondeductibility under ORS
316 325 or under the corresponding section
[ORS 315 325] of the Property Tax Relief Act
of 1929, as amended, of the loss from the
sale or other disposition of substantially
identical stock or securities, then the basis
shall be the basis of the stock or securities so
sold or disposed of, increased or decreased,
as the case may be, by the difference, if any,
between the price at which the property was
acquired and the price at which such sub-
stantially identical stock or securities were
sold or otherwise disposed of.

(13) If the property consists of stock
(called “old stock”) in respect of which the
shareholder has received a distribution of
stock or rights to acquire stock in the dis-
tributing corporation (called ‘“new stock’)
and if the distribution did not constitute
receipt of a dividend taxable under the pro-
visions of this chapter, or under the Property
Tax Relief Act of 1929, as amended, the
basis of the old and new stock, respectively,
shall, in the shareholder’s hands, be deter-
mined by allocating between the old stock and
the new stock the adjusted basis of the old
stock; such allocation to be made under
regulations prescribed by the commission.
A similar allocation of basis shall apply with
respect to a tax-free distribution described in
subsection (7) of ORS 316 280. [1953 c 304
§31; 1953 c 552 §7]

316.270 Adjusted basis; substituted bas-
is. (1) The adjusted basis for determiming
the gain or loss from the sale or other dispo-
sition of property, whenever acquired, shall

e the basis determined under ORS 316 265,

adjusted as provided in this section

(2) Proper adjustment 1n respect of the
property shall in all cases be made

(a) For expenditures, receipts, losses or
other items, properly chargeable to capital
account, but no such adjustment shall be
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made mn respect to items for which deduc-
tions have been taken by the taxpayer on his
tax returns for prior years made under this
chapter or under the Property Tax Relief Act
of 1929, as amended, if the adjustment of
such return 1s barred

(b) In respect to any period (whether
before or after January 1, 1930) for exhaus-
tion, wear and tear, obsolescence, amortiza-
tion and depletion, to the extent actually sus-
tained (except in the case of property to the
extent used by the taxpayer as his personal
residence), but in any event not less than
the total amount actually allowed upon re-
turns to the State of Oregon during the
period after December 31, 1929, made under
this chapter or under the Property Tax Re-
lief Act of 1929, as amended

(¢) In the case of stock (to the extent
not provided for in paragraphs (a) or (b)
of this subsection) for the amount of distri-
butions previously made which were apph-
cable mm reduction of basis.

(3) The term “substituted basis” as used
in this section means a basis determined un-
der any provision of ORS 316 265 providing
that the basis shall be determined

(a) By reference to the basis in the
hands of a transferor, donor or grantor; or

(b) By reference to other property held
at any time by the person for whom the
basis 1s to be determined.

(4) Whenever it appears that the basis
of property in the hands of the taxpayer 1s
a substituted basis, then the adjustments
provided in subsection (2) of this section
shall be made after first making 1n respect
of such substituted basis proper adjustments
of a similar nature i respect of the period
during which the property was held by the
transferor, donor or grantor, or during which
the other property was held by the person
for whom the basis 1s to be determmned A
similar rule shall be applied in the case of
a series of substituted bases

(5) Neither the basis nor the adjusted
basis of any portion of real property shall,
in the case of the lessor of such property,
be 1ncreased or diminished on account of
income derived by the lessor in respect of
such property and excludable from gross in-
come under subsection (7) of ORS 316.110.
[1953 ¢ 304 §32]

316.275 Recognition of gain or loss.
Upon the sale or exchange of property the
entire amount of the gain or loss, as deter-
mined under ORS 316 260 to 316.270 shall be

recognized, except as provided in ORS

316.280 to 316.295. [1953 ¢.304 §33]

316.280 Exchanges solely in kind. (1)
No gain or loss shall be recognized if prop-
erty held for productive use 1n trade or
business or for investment (not including
stock 1n trade or other property held pri-
marily for sale, not stocks, bonds, notes,
choses in action, certificates of trust or ben-
eficial interest, or other securities or evi-
dences of indebtedness or interest) 1s ex-
changed solely for property of a like kind
to be held either for productive use 1n trade
or business or for imnvestment.

(2) No gain or loss shall be recognized 1f
common stock 1n a corporation is exchanged
solely for common stock in the same cor-
poration or if preferred stock in a corpora-
tion 1s exchanged solely for preferred stock
in the same corporation.

(3) No gain or loss shall be recognized if
stock or securities in a corporation, a party
to a reorganization, are, in pursuance of the
plan of reorganization, exchanged solely for
stock or securities in such corporation or in
another corporation a party to the reorgan-
ization

(4) No gain or loss shall be recognized 1if
property 1s transferred to a corporation by
one or more persons solely in exchange for
stock or securities in such corporation, and
mmmediately after the exchange such person
or persons are 1n control of the corporation;
but in the case of an exchange by two or
more persons this subsection shall apply only
if the amount of the stock and securities
received by each 1s substantially in propor-
tion to his interest in the property prior to
the exchange. Where the transferee assumes
a hability of a transferor, or where the prop-
erty of a transferor 1s transferred subject
to a hability, then for the purpose only of
determining whether the amount of stock
or securities received by each of the trans-
ferors 1s 1n the proportion required by this
subsection, the amount of such hability shall
be considered as stock or securities received
by such transferor

(5) Where upon an exchange the tax-
payer receives as part of the consideration
property which would be permitted by sub-
section (4) of this section to be received
without the recognition of gain 1if 1t were
the sole consideration, and as part of the
consideration another party to the exchange
assumes a lability of the taxpayer or ac-
quires from the taxpayer property subject
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to a hahility, such assumption or acquisition
shall not be considered as “other property or
money” received by the taxpayer within the
meaning of ORS 316.285 or 316 290 and shall
not prevent the exchange from being within
the provision of subsection (4) of this sec-
tion.

(6) (a) If property (heremafter in this
subsection called “old residence”) used by
the taxpayer as his principal residence 1s
sold by him and, within a period begmning
one year prior to the date of such sale and
ending one year after such date, property
(heremafter in this subsection called “new
residence”) is purchased and used by the
taxpayer as his principal residence, gam (if
any) from such sale shall be recognized only
to the extent that the taxpayer’s selling price
of the old residence exceeds the taxpayer’s
cost of purchasing the new residence

(b) For the purposes of this subsection*

(A) An exchange by the taxpayer of his
residence for other property shall be consid-
ered as a sale of such residence, and the
acquisition of a residence upon the exchange
of property shall be considered as a purchase
of such residence.

(B) If the taxpayer’s residence (as a
result of its destruction i1n whole or mn part,
theft or serzure) 1s compulsorily or involun-
tarily converted into property or into money,
such destruction, theft or setzure shall be
considered as a sale of the residence; and
if the residence 1s so converted mnto property
which 1s used by the taxpayer as his resi-
dence, such conversion shall be considered
as a purchase of such property by the tax-
payer

(C) In the case of an exchange or con-
version described in subparagraph (A) or
(B), 1n determining the extent to which the
selling price of the old residence exceeds
the taxpayer’s cost of purchasing the new
residence, the amount realized by the tax-
payer upon such exchange or conversion
shall be considered the selling price of the
old residence.

(D) A residence any part of which was
constructed or reconstructed by the taxpayer
shall be considered as purchased by the tax-
payer. In determining the taxpayer’s cost of
purchasing a residence, there shall be in-
cluded only so much of his cost as 1s attrib-
utable to the acquisition, construction, re-
construction and improvements made which
are properly chargeable to capital account,
during the period specified 1n this subsection

(E) If a residence 1s purchased by the
taxpayer prior to the date of his sale of the
old residence, the purchased residence shall
not be treated as his new residence if sold or
otherwise disposed of by him prior to the
date of the sale of the old residence

(F) If the taxpayer, during the period
described 1n this subsection, purchases more
than one residence which 1s used by him as
his principal residence at some time within
one year after the date of the sale of the old
residence, only the last of such residences
so used by him after the date of such sale
shall constitute the new residence If within
the one year referred to in the preceding
sentence property used by the taxpayer as
his principal residence 1s destroyed, stolen,
seized, requisitioned or condemned, or 1s
sold or exchanged under threat or imminence
thereof, then for the purposes of the preced-
Ing sentence such one year shall be consid-
ered as ending with the date of such destruc-
tion, theft, seizure, requisition, condemna-
tion, sale or exchange.

(G) In the case of a new resitdence the
construction of which was commenced by
the taxpayer prior to the expiration of one
year after the date of the sale of the old
residence, the period specified in this sub-
section, and the one year referred to in sub-
paragraph (F') shall be considered as 1n-
cluding a period of 18 months beginning with
date of the sale of the old residence

(H) The term ‘residence” means the
principal place of abode of the taxpayer situ-
ated in the State of Oregon.

(¢) The prowvisions of this subsection
shall not be applicable with respect to the
sale of the taxpayer’s residence 1f within
one year prior to the date of such sale the
taxpayer sold at a gamn other property used
by him as his principal residence, and any
part of such gain was not recognized by
reason of the provisions of this subsection.
For the purposes of the preceding sentence
the destruction, theft, seizure, requisition or
condemnation of property or the sale or ex-
change of property under threat or immin-
ence thereof, shall not be considered as a sale
of such property.

(7) If there 1s distributed, in pursuance
of a plan of reorganization, to a shareholder
of a corporation which 1s a party to the re-
organization, stock (other than preferred
stock) 1 another corporation which 1s a
party to the reorgamzation, without the sur-
render by such shareholder of stock, no
galn to the distributee from the receipt of
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such stock shall be recognized unless 1t ap-
pears that:

(a) Any corporation which 1s a party to
such reorganization was not intended to
continue the active conduct of a trade or
business after such reorganization; or

(b) The corporation whose stock is dis-
tributed was used principally as a device
for the distribution of earnings and profits
to the shareholders of any corporation a
party to the reorganization. [1953 ¢.304 §34;
1953 ¢.552 §8]

316.285 Gains from exchanges not sole-
ly in kind. (1) If an exchange would be with-
in the provisions of subsections (1), (2),
(3) or (4) of ORS 316 280, if it were not for
the fact that the property received m ex-
change consists not only of property per-
mitted by such subsection to be received
without the recognition of gain, but also of
other property or money, then the gain, i1f
any, to the recipient shall be recognized, but
in an amount not in excess of the sum of
such money and the famr market value of
such other property

(2) If a distribution made in pursuance
of a plan of reorganization is within the
provisions of subsection (1) of this section
but LHas the effect of the distribution of a
taxable dividdend, then there shall be taxed
as a dividend to each distributee such an
amount of the gain recognized under sub-
section (1) of this section as is not 1n excess
of his ratable share of the undistributed
earnings and profits of the corporation The
remainder, if any, of the gain recognized
under subsection (1) of this section shall
be taxed as a gain from the exchange of
property. [1953 c 304 §35]

316.290 Loss from exchanges not solely
in kind. If an exchange would be within the
provisions of subsections (1), (2), (3) or
(4) of ORS 316.280, if it were not for the
fact that the property received in exchange
consists not only of property permitted by
such subsection to be received without the
recognition of gain or loss, but also of other
property or money, then no loss from the
exchange shall be recognized. [1953 c 304
§36]

316.295 Involuntary comversion. (1) If
property (as a result of its destruction n
whole or 1n part, theft, seizure or requisition
or condemnation or threat or imminence
thereof) is compulsorily or involuntarily
converted:

(a) Into property similar or related in
service or use to the property so converted,
no gain shall be recognized.

(b) Into money or into property not sim-
ilar or related 1n service or use to the con-
verted property, and the disposition of the
converted property (as defined in subsection
(2) of this section occurred on or after the
operative date of this chapter) the gain, if
any, shall be recognized except to the extent
heremafter provided i subparagraphs (A)
and (B)

(A) If the taxpayer during the period
specified 1n subparagraph (B) following, for
the purpose of replacing the property so
converted, purchases other property similar
or related in service or use to the property
so converted, or purchases stock in the ac-
quisition of control of a corporation owning
such other property, at the election of the
taxpayer the gain shall be recognized only
te the extent that the amount realized upon
such conversion (regardless of whether such
amount 18 received in one or more tax years)
exceeds the cost of such other property or
such stock Such election shall be made at
such time and in such manner as the com-
mission may by regulation prescribe. For
the purposes of this paragraph, (i) no prop-
erty or stock acquired before the disposition
of the converted property shall be considered
to have been acquired for the purpose of re-
placing such converted property unless held
by the taxpayer on the date of such dispo-
sition, and (1i) the taxpayer shall be con-
sidered to have purchased property or stock
only if, but for the prowvisions of subsection
(9) of ORS 316.265, the unadjusted basis of
such Pproperty or stock would be its cost
within the meaning of ORS 316.265.

(B) The period referred to in the pre-
ceding subparagraph (A) shall be the period
beginning with the date of the disposition of
the converted property, or the earhest date
of the threat or imminence of requisition or
condemnation of the converted property,
whichever 1s the earlier, and ending, (i) one
year after the close of the first tax year in
which any part of the gamn upon the conver-
sion is realized, or (i1) subject to such terms
and conditions as may be specified by the
commission, at the close of such later date
as the commission may designate upon ap-
plication of the taxpayer made at such time
and in such manner as the commission may
by regulations prescribe

(2) For the purposes of this section, the
term “disposition of the converted property”
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means the destruction, theft, seizure, requi-
sition or condemnation of the converted prop-
erty, or the sale or exchange of such prop-
erty under threat or imminence of requisition
or condemnation.

(3) This section shall not apply in the
case of property used by the taxpayer as his
principal residence, if the disposition of such
converted property occurred on or after
the operative date of this chapter. [1953
¢.304 §37]

316.300 [Reserved for expansion]

DEDUCTIONS ALLOWED IN
COMPUTING NET INCOME

316.305 Expenses. In computing net 1n-
come there shall be allowed as deductions.

(1) All the ordinary and necessary ex-
penses, paid during the tax year 1n carrying
on any trade or busmess, including.

(a) A reasonable allowance for salaries
or other compensation for personal services
actually rendered;

(b) Rentals or other payments required
to be made as a condition to the continued
use or possession, for the purposes of the
trade or business, of property to which the
taxpayer has not taken or is not taking
title or in which he has no equity; and

(c) Expenses incurred while traveling
away from home in connection with a trade
or business, except where the taxpayer’s
employment, trade or business has no fixed
situs and he maintains no fixed living estab-
hshment, there may be deducted only that
portion of such traveling expenses which
represents a sum 1n excess of the amount
which would be required to maintain such a
fixed living establishment

(2) If amounts deductible under subsec-
tion (1) of this section are paid-

(a) Under an established stock bonus,
penston, profit-sharing or annuity plan, or
similar plan or method of employer contri-
butions having the effect of such a plan, and
if the employes’ rights to or derived from
the employer’s contributions are nonfor-
feitable at the time the contributions are
made, or

(b In the form of contributions to a
trust exempt from tax under the provisions
of ORS 316.840,
such amounts shall be deductible in the year
paid to the fund or trust In all other cases of
deferred payment of compensation, the em-
ployer may deduct only such amounts as are

actually paid to his employes and only 1n the
year such amounts are paid directly to them.

(3) In the case of an individual or trust,
all the ordinary and necessary expenses paid
or incurred during the tax year for the pro-
duction or collection of income subject to
taxation under this chapter, or for the man-
agement, conservation or maintenance of
property held for the production of such
mmcome. [1953 ¢.304 §38]

316.310 Interest. In computing net in-
come there shall be allowed as a deduction
all interest paid during the tax year on in-
debtedness, except on indebtedness incurred
or continued to purchase or carry obligations
or securities, the interest on which is exempt
from taxation under this chapter [1953
c.304 §39]

316.315 Taxes. In computing net income
there shall be allowed as deductions taxes,
paid during the tax year, imposed by the
State of Oregon or any of its political sub-
divisions or by the authority of the United
States and allocable to the State of Oregon,
except-

(1) Estate, inheritance, legacy, succes-
sion and gift taxes.

(2) Gasoline taxes when not a business
expense.

(3) Taxes imposed by this chapter or by
any law of the State of Oregon upon or mea-
sured by net income.

(4) Taxes assessed against local benefits
of a kind tending to increase the value of
the property assessed; but this subsection
does not exclude the allowance as a deduc-
tion of so much of such taxes as 1s properly
allocable to maintenance or interest charges.

(5) Taxes paid pursuant to the Self-
Employment Contribution Act, subchapter
E, Internal Revenue Code.

(6) Federal income taxes on mmcome not
taxed under this chapter or under the Prop-
erty Tax Relef Act of 1929, as amended.

(7) Taxes which become a lien upon
property at a date prior to the acquisition
of such property by the taxpayer.

(8) Taxes imposed on admussions, dues
and mitiation fees

(9) Taxes, contributions or other pay-
ments paid by employes 1n pursuance of fed-
eral or state laws relating to social security,
unemployment compensation or old-age
benefits. [1953 ¢ 304 §40]

316.320 Losses. (1) In computing net in-
come there shall be allowed as deductions,

995



§ 316.325

REVENUE AND TAXATION

losses sustained during the tax year and not
compensated for by insurance or otherwise.

(a) If mmcurred in trade or business.

(b) If incurred in any transaction ent-
ered mto for profit, though not connected
with the trade or busmess.

(¢) Of property not connected with the
trade or busness, if arising from fire, storm,
shipwreck or other casualty, or from theft.

(2) The basis for determining the amount
of deduction for losses sustained under para-
graphs (a), (b) and (c) of subsection (1)
of this section shall be computed according
to the method prescribed for arriving at the
adjusted basis in ORS 316.260 to 316 270

(3) Losses from wagering transaction
shall be allowed only to the extent of the
gains from such transactions [1953 c¢ 304
§41]

816.325 Loss from wash sales of se-
curities. (1) In the case of any loss claimed
to have been sustained from any sale or other
disposition of shares of stock or securities
where 1t appears that, within a period be-
ginning 30 days before the date of such sale
or disposition and ending 30 days after such
date, the taxpayer has acquired (by purch-
ase or by an exchange upon which the entire
amount of gam or loss was recognized by
law), or has entered into a contract or option
so to acquire, substantially identical stock
or securities, then no deduction for the loss
shall be allowed, unless the deduction 1s
claimed by a person, a dealer in stocks or
securities, and with respect to a transaction
made in the ordinary course of his business.

(2) If the amount of stock or securities
acquired (or covered by the contract or
option to acquire) is less than the amount of
stock or securities sold or otherwise dis-
posed of, then the particular shares of stock
or securities the loss from the sale or other
disposition of which 1s not deductible shall
be determined under rules and regulations
prescribed by the commission.

(3) If the amount of stock or securities
acquired (or covered by the contract or op-
tion to acquire) 1s not less than the amount
of stock or securities sold or otherwise dis-
posed of, then the particular shares of stock
or securities the acquisition of which (or the
contract or option to acquire which) re-
sulted 1n the nondeductibility of the loss
shall be determined under rules and regula-
tions prescribed by the commission. [1953
c.304 §42]

316.330 Bad debts. In computing net in-
come there shall be allowed as deductions
debts ascertamned to be worthless and
charged off within tax year (or, in the dis-
cretion of the commission, a reasonable addi-
tion to a reserve for bad debts) The basis
for determining the amount of the deduction
for a bad debt shall be the adjusted basis
provided n ORS 316260 to 316 270 for
determining the loss from the sale or other
disposition of property. [1953 c 304 §43]

316.335 Depreciation; depletion. (1) In
computing net mcome there shall be allowed
as a deduction a reasonable allowance for
the depreciation, exhaustion, wear and tear
and obsolescence of property used in the
trade or business, or property held for the
production of 1ncome subject to taxation
under this chapter, and 1n the case of mines,
oil and gas wells, other natural deposits and
timber, a reasonable allowance for deple-
tion Except in the case of metal mines in
respect of which percentage depletion 1s
claimed as provided 1n subsection (2) of this
section, and 1n the case of property acquired
before January 1, 1930, the basis upon which
the deductions specified 1n this subsection
are to be allowed 1n respect of any property
shall be the adjusted basis provided in ORS
316 260 to 316.270 for the purpose of deter-
mining the gain upon the sale or other dis-
position of such property. In the case of
property acquired before January 1, 1930,
the basis upon which the deductions speci-
fied 1n this subsection are to be allowed shall
be the cost of such property (or, in the case
of property acquired other than by purchase,
the fair market value at the date of acqu-
sition) less depreciation properly chargeable
agamst such property prior to January 1,
1930, and as adjusted in accordance with
ORS 316270 The reasonable allowance
under this subsection shall be made under
rules and regulations to be prescribed by
the commission, except as heremafter
provided.

(2) In the case of metal mines, a tax-
payer may deduct an amount equal to 15
percent of the gross income from the prop-
erty during the tax year, but such deduction
shall not 1n any case exceed 50 percgnt of
the net mcome of such taxpayer (computed
without allowance for depletion) from the
property In his first return made under this
chapter, the taxpayer must state as to each
property with respect to which the taxpayer
has any item of income or deduction (in case
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of metal mines), whether he elects to have
depletion allowance for each such property
for the tax year computed with or without
reference to percentage depletion. An elec-
tion once exercised cannot thereafter be
changed by the taxpayer, and the depletion
allowance 1n respect to each such property
will for all succeeding tax years be computed
1n accordance with the election so made

(3) In the case of property held by one
person for life with remainder to another
person, the deduction specified in this sec-
tion shall be computed as if the life tenant
were the absolute owner of the property and
shall be allowed to the life tenant In the
case of property held in trust the allowable
deduction specified 1n this section shall be
apportioned between the imcome benefici-
aries and the trustee 1n accordance with the
pertinent provisions of the instrument cre-
ating the trust, or, in the absence of such
provisions, on the basis of the trust income
allocable to each In the case of leases, the
allowable deduction specified 1n this section
may be equitably apportioned between the
lessor and lessee [1953 c 304 §44]

316.340 Contributions and gifts. (1) In
computing net income there shall be allowed
as deductions, to an amount not 1n excess
of 20 percent of the taxpayer’s adjusted
gross 1mncome, contributions or gifts within
the tax year

(a) To the United States, the State of
Oregon or any political subdivision thereof
for use exclusively for public purposes with-
1n the State of Oregon,

(b) To corporations or associations oper-
ated exclusively for religious, charitable,
scientific or educational purposes, or for the
prevention of cruelty to children or amimals,
no part of the net earnings of which nures
to the benefit of any private stockholder
or individual,

(c) To posts or organizations of war
veterans (including their auxiliary units and
societies) located 1in the State of Oregon, no
part of the net earnings of which nures to
the benefit of any private stockholder or
individual, and

(d) To a domestic fraternal society,
order or association, operating under the
lodge system, but only if such contributions
or gifts are to be used exclusively for re-
ligious, charitable, scientific, lterary or
educational purposes, or for the prevention
of cruelty to children or amimals

(2) Contributions or gifts shall be allow-
able as deductions only if verified under
rules and regulations prescribed by the
commission

(3) If in the tax year and in each of the
10 preceding tax years the amount of the
contributions or gifts described in this sec-
tion plus the amount of all taxes on or meas-
ured by mcome paid during such year in
respect of such year or preceding tax years,
exceeds 90 percent of the taxpayer’s net
income for each such year, the limitation
contained 1n subsection (1) shall not be
applicable. [1953 ¢ 304 §45, 1953 c 552 §9]

316.345 Extraordinary medical expens-
es; expense of child care paid by working
parent. (1) In computing net income there
shall be allowed as deductions, expenses
paid during the tax year, not compensated
for by msurance or otherwise, for medical
care of the taxpayer, his spouse or a de-
pendent, to the extent that such expenses
exceed five percent of the adjusted gross
Income.

(2) The deduction allowed by subsection
(1) of this section shall not be 1n excess of
$1,250 multiphed by the number of tax-
payers and dependents for whom exemp-
tions or credits are properly claimed on the
return, except that the maximum deduction
shall be $5,000.

(3) The term ‘“medical care”, as used 1n
subsection (1) of this section, 1ncludes
amount paid for the diagnosis, cure, mitiga-
tion, treatment or prevention of disease, or
for the purpose of affecting any structure or
function of the body, amounts paid for acci-
dent or health insurance, and amounts paid
for Christian Science treatment and nursing
care.

(4) A taxpayer whose adjusted gross
income for the tax year 1s $3,000 or less 1s
allowed a deduction of expenses not 1n ex-
cess of $720 paid for the care of his depend-
ent children, 1f such expenses are made
necessary solely by the fact that the tax-
payer 1s gainfully employed and unable for
that reason to give such care. For the pur-
poses of this deduction, a husband and wife
living together shall be treated as one tax-
payer, whether filing joint or separate
returns. [1953 ¢ 304 §46; 1953 c 552 §10]

316.350 Bond premiums. (1) In com-
puting net income, at the election of the tax-
payer as heremafter provided, there shall be
allowed as a deduction with respect to a
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bond the interest on which 1s taxable under
this chapter, the yearly amortizable bond
premium,

(2) The amount of the bond premium, 1n
the case of the holder of the bond, shall be
determined with reference to the amount of
the basis (for determinming loss on sale or
exchange) of such bond, and with reference to
the amount payable on maturity or on earlier
call date, with adjustments proper to reflect
unamortized bond premium with respect to
the bond. In no case shall the amount of the
bond premium on a convertible bond include
any amount attributable to the conversion
features of the bond. The amortizable bond
premium of the tax year shall be the amount
of the bond premium attributable to such
year 1 accordance with the method of
amortizing bond premium regularly em-
ployed by the holder of the bond, or if such
method 1s not reasonable, 1n accordance with
regulations prescribing reasonable methods
of amortizing bond premium prescribed by
the commission

(3) The election authorized in subsection
(1) of this section shall be made in accord-
ance with such regulations as the commis-
sion shall prescribe If the election 1s made
with respect to any bond of the taxpayer,
1t shall also apply to all bonds held by the
taxpayer at the beginning of the first tax
year to which the election applies and to all
bonds thereafter acqured by him and the
election shall be binding for all subsequent
tax years with respect to bonds of the tax-
payer, unless, upon application by the tax-
payer, the commission permits him, subject
to such conditions as the commission deems
necessary, to revoke such election The elec-
tion authorized under this section i1n the
case of a partnership shall be exercisable
with respect to the bonds of the partnership
only by the partnership In the case of bonds
held by a common trust fund, as defined in
ORS 316 855, the election shall be exercis-
able with respect to such bonds only by the
common trust fund

(4) As used mn this section, the term
“bond” means any bond, debenture, note or
certificate or other evidence of imndebtedness,
1ssued by any corporation and bearing inter-
est (including any like oblhigation 1ssued by
a government or political subdivision there-
of), with interest coupons or in registered
form, but does not include any such obliga-
tion which constitutes stock in trade of the
taxpayer or any such obligation of a kind

which would properly be included in the
inventory of the taxpayer if on hand at the
close of the tax year, or any such obligation
held by the taxpayer primarily for sale to
customers 1n the ordinary course of his trade
or business [1953 ¢ 304 §47]

316.355 Accounting period during which
deductions may be taken. The deductions
specified 1n ORS 316 305 to 316 350 and else-
where 1n this chapter shall be taken 1n
accordance with the method of accounting
employed by the taxpayer for the purpose
of computing net income under this chapter,
but the same item shall not be allowed as a
deduction 1 more than one return, pro-
vided, however, if a deduction 1s erroneously
claimed 1n a return the adjustment of which
1s barred, to the extent that such erroneous
deduction did not result in tax benefit by
the reduction of taxable net income for such
barred year, it may, to that extent, be de-
ducted 1n the proper year if the return for
that year 1s not also barred to adjustment
[1953 c. 304 §48] .

316.360 Deductions allowed nonresident
taxpayers. (1) Subject to subsection (2) of
this section, in the case of a nonresident tax-
payer the deductions allowed by ORS
316 305 to 316 350 shall be allowed only if
and to the extent that they are connected
with

(a) Income which arises from sources
within the State of Oregon and which 1s
taxed to a nonresident taxpayer under this
chapter, or

(b) Property having a situs for taxation
within the State of Oregon

(2) The deduction prescribed in ORS
316 340, and as therein limited, shall be
allowed to a nonresident taxpayer but only
with respect to contributions or gifts within
the tax year to the Unmited States, the State
of Oregon or any political subdivision there-
of for use exclusively for public purposes
within the State of Oregon, or to a corpora-
tion or associafion described in ORS 316 340,
or a chapter or branch therecf, located with-
1n the State of Oregon [1953 ¢ 304 §49]

316.365 Optional standard deduction.
(1) At the taxpayer’s election a standard
deduction may be claimed as follows

(a) The optional standard deduction
shall be the amount of $250, or five percent
of adjusted gross income, whichever 1s the
lesser, except that in the case of a husband
and wife filing a joint return the standard
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deduction shall be $500, or five percent of
adjusted gross income, whichever 1s the
lesser.

(b) The optional standard deduction
shall be 1n lieu of all other deductions other-
wise allowable under this chapter except
those which under ORS 316.015 are to be
subtracted from gross income in computing
adjusted gross income

(c¢) The optional standard deduction shall
not be allowed to estates, trust, individuals
who are not residents of this state for the
full 12 months of the tax year, individuals
filing returns for a period of less than 12
months 1n order to effect a change in the
accounting period, or a husband or wife liv-
ing together if the net income of one of the
spouses 1s determined without regard to the
standard deduction. For the purposes of this
paragraph the determination of whether an
individual 1s married and living with his or
her spouse shall be made as of the last day
of the tax year, except that if one of the
spouses dies during the tax year such deter-
mination shall be made as of the date of
such spouse’s death.

(d) If the adjusted gross income shown
on the return 1s more than $8,000, the
optional standard deduction shall be allowed
only 1if an election to claim such deduction 1s
evidenced 1n the return If the adjusted gross
income shown on the return 1s $8,000 or less,
the optional standard deduction shall be
allowed only if an election to claim such
deduction is evidenced by the computation
in the return of the tax in accordance with
ORS 316.075.

(2) Under regulations prescribed by the
commission, a change of election to take, or
not to take, the standard deduction provided
in this section for any tax year may be made
aftér the filing of the return for such year
and within the period specified mm ORS
316 615 for the filing of a timely claim for
refund with respect to such return If the
spouse of the taxpayer filed a separate
return for any tax year corresponding to
the tax year of the taxpayer, the change
shall not be allowed unless, 1n accordance
with such regulations

(a) The spouse makes a change of elec-
tion with respect to the use of the standard
deduction for the tax year covered in such
separate return, consistent with the change
of election sought by the taxpayer, and

(b) The taxpayer and his spouse consent
in writing to the assessment, within such

pertod as may be agreed upon with the com-
mission, of any deficiency, to the extent
attributable to the change of election, even
though at the time of filing of such consent
the assessment of the deficiency would
otherwise be prevented [1953 c 304 §50,
1953 ¢ 552 §11]

316.370 Alimony or separate mainte-
nance payments (1) In computing net in-
come there shall be allowed as deductions,
in the case of a husband described in ORS
316 115 amounts described theremn as includ-
able in the gross income of his wife, (or 1n
the case the wife 1s not a resident of Oregon,
such amounts which would be includable in
her gross income under this chapter if she
were a resident of Oregon), payment of
which 1s made within the husband’s tax
year If the amount of any such payment 1s
not includable in such husband’s gross in-
come, no deduction shall be allowed under
this section with respect to such payment.

(2) Subsection (2) of ORS 316115
applies to this section. [1953 ¢.304 §51]

316.375 Items not deductible. In com-
puting net income no deductions shall n
any case be allowed 1n respect of

(1) Personal, hiving or family expenses,
except extraordinary medical expenses de-
ductible under ORS 316 345

(2) Any amount paid out for new build-
mgs or for permanent improvements or
betterments, made to increase the value of
any property or estate

(3) Any amount expended in restoring
property for which an allowance 1s or has
been made under this chapter or under the
Property Tax Relief Act of 1929, as
amended

(4) Premiums paid on any life msurance
policy covering the life of any officer or
employe or of any individual financially in-
terested 1n any trade or busmess carried on
by the taxpayer, when the taxpayer 1s
directly or indirectly a beneficiary under
such policy.

(6) Amounts paid or accrued for such
taxes and carrying charges as, under regula-
tions prescribed by the commission, are
chargeable to capital account with respect
to property, if the taxpayer elects, 1n accord-
ance with such regulations, to treat such
taxes or charges as so chargeable [1953
c.304 §52]

316.380 Certain losses not deductible.
(1) In computing net income no deduction
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shall 1n any case be allowed in respect of
losses from sales or exchanges of property,
directly or indirectly

(a) Between members of a family, as de-
fined 1 paragraph (d) of subsection (2) of
this section,

(b) Except in the case of distributions
in hquidation, between an individual and a
corporation more than 50 percent in value of
the outstanding stock of which is owned,
directly or indirectly, by or for such indi-
vidual,

(¢) Between a grantor and a fiduciary
of any trust,

(d) Between the fiduciary of a trust and
the fiduciary of another trust, if the same
person 1s a grantor with respect to each
trust, or

(e) Between a fiduciary of a trust and a
beneficiary of such trust.

(2) For the purposes of determiming, 1n
applying subsection (1) of this section, the
ownership of stock

(a) Stock owned, directly or indirectly,
by or for a corporation, partnership, estate
or trust, shall be considered as being owned
proportionately by or for its shareholders,
partners or beneficiaries,

(b) An mdividual shall be considered as
owmng the stock owned, directly or n-
directly, by or for his family,

(¢) An 1individual owning (otherwise
than by the application of paragraph (b) of
this subsection) any stock 1n a corporation
shall be considered as owning the stock
owned, directly or indirectly, by or for his
partner,

(d) The family of an individual shall
mmclude only his brothers and sisters
(whether by the whole or half blood),
spouse, ancestors and lineal descendants,
and

(e) Stock constructively owned by a per-
son by reason of the applcation of para-
graph (a) of this subsection shall, for the
purpose of applymg paragraph (a), (b) or
(¢) of this subsection, be treated as actually
owned by such person, but stock construc-
tively owned by an individual by reason of
the application of paragraph (b) or (c) of
this subsection shall not be treated as owned
by him for the purpose of again applymng
either of such paragraphs in order to make
another the constructive owner of such
stock [1953 c 304 §53]

316.385 to 316.450 [Reserved for ex-
pansion]

EXEMPTIONS AND CREDITS

316.455 Exemptions and credits. (1)
There shall be deducted from the net income
of mdividuals the following personal exemp-
tions and credits:

(a) In the case of a single individual or
of a married individual not living with hus-
band or wife, $600

(b) In the case of a married individual
hving with husband or wife, $1,200 A hus-
band and wife living together shall be
allowed but one such exemption, and if they
make separate returns it may be divided
between them or taken by either. For the
purposes of this paragraph, the determina-
tion of whether an individual 1s a married
individual hiving with husband or wife shall
be made as of the last day of the tax year
of the taxpayer, unless one of the spouses
dies during the tax year of the taxpayer, in
which case the determination shall be made
as of the date of such death

(¢) A credit of $600 for each dependent
individual other than husband or wife. De-
pendency credits shall be allowed in the full
amount, without proration, in the case of
a taxpayer furmshing chief support to a
dependent individual who was or becomes a
dependent 1ndividual during the tax year
even though the status of dependent indi-
vidual does not exist as of the close of the
tax year However, the credit for a depend-
ent 1ndividual shall not be allowed to any
taxpayer for any dependent individual for
whom a personal exemption has been
allowed, for the tax year beginning in the
calendar year in which the taxpayer’s tax
year begins, under paragraph (b) of this
subsection as a husband and wife hving to-
gether, whether a joint return or separate
returns are made by such dependent indi-
vidual and his spouse

(2) A “dependent individual” means a
person

(a) Whom the taxpayer had a moral or
legal obligation to support,

(b) Who received his chief support from
the taxpayer during the tax year,

{¢) Who was under 18 years, or over 18
years and regularly attending an institution
of learning, or physically or mentally unable
to support himself, and

(d) Whose gross mcome for the calen-
dar year in which the tax year of the tax-
payer begins 1s less than $600

(3) The personal exemptions and credits
shall be apportioned, under rules and regu-
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lations prescribed by the commission, 1n
accordance with the number of months be-
fore and after a change in the status of the
taxpayer during the tax year by reason of

(a) The death of the taxpayer

(b) The taxpayer becoming a resident
of this state.

(c) The taxpayer becoming a nonresi-
dent of this state

(d) The taxpayer becoming subject to
the personal mcome taxation laws of this
state

(e) The taxpayer ceasing to be subject
to the personal income taxation laws of this
state. For the purpose of such apportion-
ment, a fractional part of a month shall be
disregarded unless i1t amounts to more than
one-half a month i which case 1t shall be
considered as a month. A husband and wife
may file either a joint return or separate
returns; but if their marital status 1s
changed during the year and a joint return
18 filed, the total exemptions and credits
allowed 1n the jomnt return shall not exceed
the sum of the exemptions and credits which
would have been allowed in reduction of tax-
able net income had separate returns been
filed

(4) An additional exemption of $600 1s
allowed the taxpayer if he 18 blind at the
close of his taxable year or period. If a
husband and wife make a jomnt return, an
exemption of $600 1s allowed for each
spouse who 1s blind at the close of the tax-
able year or period for which the joint re-
turn 1s made. For the purposes of this
paragraph, an mdividual i1s blind only if his
central visual acuity does not exceed 20/200
In the better eye with correcting lenses, or
his visual acuity is greater than 20,200 but
1s accompanied by a lmitation in the fields
of vision such that the widest diameter of
the visual field subtends an angle no greater
than 20 degrees [1953 c.304 §54, 1953 ¢.552
§12]

316460 to 316.500 [Reserved for ex-
pansion]

RETURNS AND PAYMENT OF TAX

316.505 Persons required to make re-
turns. (1) Every single individual, or mar-
ried mdividual not living with husband or
wife, having during the tax year a net
mcome of $600 or over, every married indi-
vidual, iving with husband or wife, having
during the tax year a net mcome of $1,200

or over, every individual having during the
tax year gross mcome 1n excess of $4,000;
and every fiduciary and partnership shall
make a return under such rules and regula-
tions as the commission may prescribe How-
ever, nothing contained 1 this section shall
preclude the commission from requiring any
person to file a return when 1n its judgment
a return should be filed

(2) If the taxpayer 1s unable to make
his own return, the return shall be made by
a duly authorized agent or by a guardian
or other person charged with the care of
the person or property of such taxpayer.
[1953 c 304 §55, 1953 c. 552 §13]

316.510 dJoint return of husband and
wife. (1) A husband and wife living together
may make a single return jointly Such a
return may be made even though one of the
spouses has neither gross mmcome nor de-
ductions. If a joint return is made the tax
shall be computed on the aggregate income
and the hability with respect to the tax shall
be joint and several.

(2) No joint return shall be made 1f the
husband and wife have different tax years,
except that if such tax years begmn on the
same day and end on different days because
of the death of either or of both, then the
Jomt return may be made with respect to
the tax year of each, but this exception
does not apply if the surviving spouse re-
marries before the close of his tax year.

(3) In the case of the death of one
spouse or both spouses, the joint return
with respect to the decedent may be made
only by his executor or administrator, ex-
cept that in the case of the death of one
spouse a joint return may be made by the
surviving spouse with respect to both him-
self and the decedent 1f

(a) No return for the tax year has been
made by the decedent;

(b) No executor or adminmistrator has
been apppomted, and

(¢) No executor or admmistrator 1s ap-
pointed before the last day prescribed by
law for filing the return of the surviving
spouse

(4) If an executor or administrator of
the decedent 1s appointed after the making
of the joint return by the surviving spouse,
the executor or administrator may dis-
affirm the joint return by making, within
one year after the last day prescribed by
law for filing the return of the surviving
spouse, a separate return for the tax year
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of the decedent with respect to which the
joint return was made, in which case the
return made by the survivor shall constitute
his separate return.

(5) If an individual has filed a separate
return for a lax year for which a jomnt
return could have been made by him and
his spouse under this section, and the time
prescribed 1n this chapter for filing the re-
turn for such tax year has expired, such
individual and his spouse may nevertheless
make a jomnt return for such tax year at any
time within three years from the last date
prescribed 1 this chapter for filing the
return for such tax year determined without
regard to any extension of time granted for
fiing the return of either spouse A jomnt
return made 1n accordance with this sub-
section shall constitute the return of hus-
band and wife for such tax year and all pay-
ments, credits or refunds made or allowed
with respect to the separate return of either
spouse for such tax year shall be taken into
account 1n determining the extent to which
the tax based upon the joint return has been
paid. Any election made by either spouse n
his separate return for such tax year with
respect to the treatment of any income, de-
duction or credit shall not be changed mn
making the jomnt return if such election
would have been irrevocable 1f the joint
return had not been made.

(a) If the tax determined to be due on
the jomnt return filed in accordance with
this subsection exceeds the aggregate of the
amounts of tax theretofore assessed upon
the separate returns of the spouses for the
same tax year, the excess shall be treated
as a deficiency 1n respect of which there
shall be assessed the appropriate nterest
charges and penalties as specified in ORS
316.605.

(b) If the tax determined to be due upon
the joint return filed in accordance with this
subsection 1s less than the aggregate of the
amounts of tax theretofore paid with re-
spect to the separate returns of the spouses
for the same tax year, the difference shall
be refunded with interest, subject to the
provisions of ORS 316 615

(6) For the purposes of this section the
status as husband and wife hving together
of two mndividuals having tax years begin-
ning on the same date shall be determined

(a) If both have the same tax year, as
of the close of such year, and

(b) If one dies before the close of the
tax year of the other, as of the time of such
death.

(7) For the purposes of this section an
individual who 1s legally separated from his
spouse under a decree of divorce or of sepa-
rate maintenance shall not be considered as
married [1953 c 304 §56]

316.515 Return of minor. A minor shall
file his own return and include therein all
items of mncome, including income attribut-
able to his personal services, and such in-
come shall not be included on the return of
his parent. All expenditures by the parent
or the minor attributable to such income
shall be deemed to have been paid or In-
curred by the mimmor However, any tax
assessed against the minor, to the extent
attrmbutable to income from personal serv-
1ces, shall, if not paid by the munor, for all
purposes be considered as having also been
properly assessed against the parent For
the purposes of this section the term
“parent” includes an mmdividual who 1s en-
titled to the services of a minor by reason
of having parental nghts and duties in re-
spect of such minor [1953 ¢ 304 §57]

316.520 Returns when accounting period
changed. If a taxpayer, with the approval of
the commission, changes the tax year on the
basis of which his net income 1s computed,
he shall, at the time and 1n the manner the
commission prescribes, make a separate re-
turn of his net imcome received during the
period intervening between the end of his
former 1ncome year and the beginning of his
new income year [1953 c 304 §58]

316.525 Return for decedent; collect-
ing tax from estate. The return of an indi-
vidual who, while living, was subject to the
tax mmposed by this chapter, and who has
died without making the return, shall be
made 1n his name and behalf by the admin-
1strator or executor of the estate and the
tax shall be levied upon and collected from
his estate [1953 ¢ 304 §59]

316.530 Allowance of final account of
fiduciary and order closing estate prohibited
unless taxes settled. (1) No final account of a
fiduciary shall be allowed by any court
unless the account shows, and the judge of
the court finds, that all taxes imposed by
this chapter upon the fiduciary, which have
been payable, have been paid, and that all
taxes which may become due are secured
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by bond, deposit or otherwise No order
closing an estate shall be entered unless the
fiduciary files with the clerk of the court
the commission’s certificate of release, or
shows that 30 days have elapsed since the
mailing to the commission of a request for
such release and that the commaission has not
filed any objection to the final account

(2) For the purpose of facilitating the
settlement and distribution of estates held
by fiduciaries, the commission may, on be-
half of the state, agree upon the amount of
taxes at any time due or to become due from
such fiduciaries under the provisions of this
chapter with respect to a tax return or re-
turns of or for a decedent individual or an
estate or trust, and payment in accordance
with such agreement shall be in full satis-
faction of the taxes to which the agreement
relates. [1953 ¢ 304 §60]

316.535 Information returns. (1) Fidu-
ciaries required to make returns under this
chapter, partnerships, corporations, joint
stock companies or assoclations or nsurance
companies, having places of business in this
state, In whatever capacity acting, mncluding
lessees or mortgagors of real or personal
property, fiduciaries, employers and all offi-
cers and employes of the state or of any
political subdivision of the state, having the
control, custody, disposal or payment of in-
terest (other than interest coupons payable
to bearer), rent, dividends, salaries, fees,
wages, emoluments or other fixed or deter-
minable annual or periodical gains, profits
and 1ncome, paid or payable, during any
year to any taxpayer, shall make return
thereof, under oath, to the commission,
under such regulations and in such form
and manner and to such extent as 1t may
prescribe

(2) Every person doing business as a
broker shall, when required by the commis-
sion, render a correct return duly verified
under oath, under such rules and regula-
tions as the commission may prescribe,
showing the names of customers for whom
such person has transacted any business,
with such details as to the profits, losses, or
other information which the commission
may require, as to each of such customers,
as will enable the commission to determine
whether all income tax due on profits or
gains of such customers has been paid [1953
¢ 304 §61]

316.540 Return of partnership. Every
partnership shall make a return for each tax
year, stating specifically the items of its
gross Income and the deductions allowed,
and shall include 1n the return the names
and addresses of the individuals who would
be entitled to share in the net income if
distributed and the amount of the distribu-
tive share of each individual. The return may
be sworn to by any one of the partners
{1953 ¢.304 §62]

316.545 Form of returns; time for fil-
ing. (1) Returns shall be 1n such form as
the commission may, from time to time, pre-
scribe and shall be filed with the commission
on or before the fifteenth day of the fourth
month after the expiration of the tax year.
In case of sickness, absence or other dis-
ability, or whenever, 1n 1ts judgment, a good
cause exists, the commission may allow fur-
ther time for filing returns except that no
extension may be granted for more than six
months

(2) There shall be annexed to the re-
turn a statement verified by a written dec-
laration of the taxpayer making the return
to the effect that the statements contained
therein are true

(3) The commuission shall cause to be
prepared blank forms for the returns and
shall cause them to be distributed through-
out the state and to be furnished upon appl-
cation, but failure to receive or secure the
form shall not relhieve the taxpayer from the
obligation of making any return requred
by this chapter [1953 c 304 §63]

316.550 Mandamus to compel return. If
a taxpayer fais to file a return within 60
days of the time prescribed by this chapter,
any judge of the circuit court, upon petition
of the commission, or of any 10 taxable
residents of the state, shall 1ssue a writ of
mandamus requiring the person to file a
return The order of notice upon the petition
shall be returnable not later than 10 days
after the filing of the petition The petition
shall be heard and determined on the return
day or on such day thereafter as the court
shall fix, having regard to the speediest
possible determination of the case, consistent
with the rights of the parties The judgment
shall be subject to the provisions of ORS
316 665 with reference to appeals to the
Supreme Court, and shall include costs 1n
favor of the prevailing party All writs and
processes may be 1ssued from the clerk’s
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office mn any county, and, except as other-
wise provided i this section, shall be re-
turnable as the court shall order [1953 c 304
§64]

316.555 Commission requiring return or
supplementary return. If the commssion 1s
of the opmion that a taxpayer has failed to
file a return, or to include 1n a return filed,
either intentionally or through error, items
of taxable income, 1t may requre from the
taxpayer a return or supplementary return,
under oath, mm such form as 1t shall pre-
scribe, of all the items of income which the
taxpayer received during the year for which
the return 1s made, whether or not taxable
under the provisions of this chapter, If from
a supplementary return, or otherwise, the
commission finds that any items of income,
taxable under this chapter, have been omit-
ted from the origimnal return 1t may requre
the 1items so omitted to be disclosed under
oath of the taxpayer, and to be added to the
original return. Such supplementary return
and the correction of the original return
shall not relieve the taxpayer from any of
the penalties to which he may be liable under
any provisions of this chapter whether or
not the commission required a return or a
supplementary return under this section
[1953 ¢ 304 §65]

316.560 Commission requiring addition-
al facts. When the tax commission has rea-
son to believe that any taxpayer so conducts
his trade or business as either directly or
indirectly to distort his true net income and
the net income properly attributable to the
state, whether by the arbitrary shifting of
income, through price fixing, charges for
services, cr otherwise, whereby the net in-
come 1s arbitrarily assigned to one or an-
other unit in a group of taxpayers carrying
on business under a substantially common
control, 1t may require the facts it considers
necessary for the proper computation of the
entire net income and the net mncome prop-
erly attributable to the state, and in deter-
minng the same the commission shall have
regard to the fair profits which would nor-
mally arise from the conduct of the trade
or business [1953 c 304 §66]

316.565 Furnishing copy of federal re-
turn or report. Every taxpayer shall, upon
request of the commission, furnish a copy of
the return for the corresponding year, which
he has filed or may file with the Federal
Government, showing his net income and

how obtamed and the several sources from
which derived Every taxpayer shall, upon
request of the commission, furnish a copy
of any federal revenue agent’s report made
upon any audit or adjustment of the tax-
payer’s federal mmcome tax return [1953
c 304 §67]

316.570 Payment of tax. (1) The tax
may be paid in four instalments, each con-
sisting of one-fourth of the total amount of
the tax The first instalment shall be paid
to the commission at the time fixed by law
for filing the return The second instalment
shall be paid on or before three months
thereafter The third instalment shall be paid
on or before six months thereafter The
fourth instalment shall be paid on or before
nine months thereafter, except that where
the ncome consists whelly or mn part of
wages, salaries, bonus or other emoluments
for services as an employe, the tax shall be
paid 1n 1nstalments of not less than one-
quarter of the amount of the tax remaining
after crediting the total amount deducted
from such wages, salary, bonus or other
emoluments, pursuant to ORS 316 575

(2) If any instalment 1s not paid by the
due date thereof, the commission may, at its
option, declare the entire unpaid balance of
the tax immediately due and take such
action as may be necessary to enforce col-
lection thereof When, at the request of the
taxpayer the time for filing the return is
extended, interest at the rate of six percent
per year, from the time when the return
was ongmnally required to be filed to the
time of payment, shall be added and paid

(3) If the total amount of the tax 1is
$10 or less, the whole amount of the tax
shall be paid at the time of filing the return

(4) The tax may be paid with uncerti-
fied check during such time and under such
regulations as the commission shall pre-
scribe, but 1f a check so received 1s not paid
by the bank on which 1t 1s drawn the tax-
payer by whom such check 1s tendered re-
maimns hable for the payment of the tax
and for all legal penalties the same as if
the check had not been tendered. [1953
¢ 304 §68]

316.575 Withholding by employers. (1)
Every employer at the time of the payment
of wages, salary, bonus or other emolument
to any employe shall deduct and retain
therefrom an amount equal to one percent
of the total amount of such wages, salary,
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bonus or other emolument computed with-
out deduction for any amount withheld, and
shall, quarterly, on or before the last day of
Aprl, July, October and January pay over
to the commission the amount hereby re-
quired to be deducted and retaimned from
wages, salary, bonus or other emolument
paid to any employe during the preceding
three months Every amount so paid over
shall be accounted for as part of the collec-
tions under this chapter No employe shall
have any right of action agammst hs em-
ployer 1in respect of any moneys deducted
from his wages and paid over in compliance
or mtended complhance with this section.

(2) The amounts deducted from the
wages of an employe during any calendar
year 1n accordance with the provisions of
this section shall be considered to be 1n part
payment of the tax on such employe’s in-
come for his tax year which begins within
such calendar year, and the return made by
the employer pursuant to ORS 316.585 shall
be accepted by the commission as evidence
mm favor of the employe of the amounts so
deducted from his wages

(3) No amount shall be deducted or re-
tained from

(a) Wages paid for active service in the
military or naval forces of the United States.

(b) Wages or salary paid to an employe
of a common carrier when such employe 1s
not a resident of Oregon as defined m ORS
316 010 and regularly performs services
both within and without the State of
Oregon

(c) Wages paid for domestic service 1n
a private home, a local college club or a local
chapter of a college fraternmty or sororty

(d) Wages paid for casual labor not 1n
the course of the employer’s trade or
business

(e) Wages paid to part-time employes
whose services to the employer consist solely
of labor in connection with the planting,
cultivating or harvesting of seasonal agri-
cultural crops

(f) Wages of seamen which are exempt
from garnishment, attachment or execution
under sections 596, 597, 598, and 601 of title
46 of the United States Code

(4) Every employer who deducts and re-
tains any amount under the provisions of
this section shall hold the same 1n trust for
the State of Oregon and for the payment
thereof to the commission in the manner
and at the time provided under this section

and to secure payment to 1t of any amount
withheld but not remitted on the due date
thereof plus all penalties and 1nterest
accrued on such delinquency, the commission
shall have a lien upon the entire assets of
the delinquent employer so long as such
delinquency continues The commission may
at any time during the continuance of such
delinquency enforce 1its lien by the 1ssuance
of a distraint warrant for the collection of
the delinquent amount and all penalties and
Interest accrued thereon. Such warrant shall
be 1ssued, docketed and proceeded upon 1n
the same manner and shall have the same
force and effect as 1s prescribed mm ORS
316 630 and 316 635 with respect to warrants
for the collection of delinquent personal n-
come taxes.

(5) In so far as they are not inconsistent
with the provisions of this section, the pro-
visions of ORS 316 620, 316.645 to 316.655,
and subsection (1) of ORS 316 990, relating
to penalties, interest, misdemeanors and
arbitrary assessments shall apply to em-
ployers subject to the provisions of this
section and for these purposes any amount
deducted or required to be deducted and re-
mitted to the commission under this section
shall be considered the tax of the employer
and with respect to such amounts he shall
be considered as a taxpayer [1953 c 304
§69]

316.580 Refunds to employes. (1) When
the total amount deducted under ORS
316 575 exceeds the amount of the tax on
the employe’s entire mmcome as computed
under this chapter, or when his income is
not taxable under this chapter, the com-
mission shall, after auditing the annual
return filed by the employe 1n accordance
with ORS 316 545, refund the amount of the
excess deducted, with interest thereon as
provided by ORS 316.615. No refund shall
be made to an employe who fails to file such
return within two years from the due date
of the return in respect of which the tax
withheld might have been credited If the
excess tax deducted 1s less than $1, no re-
fund shall be made unless specifically re-
quested by the taxpayer at the time such
return is filed and in no event shall the
excess be allowed as a credit against any tax
accruing on a return filed for a year subse-
quent to the year during which such excess
was withheld

(2) The commission may make separate
refunds of withheld taxes upon request by a
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husband or wife who has filed a joint return,
the refund payable to each spouse being pro-
portioned to the gross earnings of each
shown by the information returns filed by
the employer or otherwise shown to the
satisfaction of the commission If a taxpayer
entitled to a refund under this section dies,
the commission may 1ssue a draft for pay-
ment of such refund under the terms and
conditions set out 1n ORS 291 526 to 291 530,
exercising the same powers and subject to
the same restrictions pursuant to which the
State Treasurer 1s authorized to pay the
amounts of warrants, checks or orders under
those statutes [1953 ¢ 304 §70]

316.585 Reports by employer. (1) Every
employer shall, with each payment made by
him to the commuission, deliver to the com-
mission on a return in the form prescribed
by the commussion, showing the total amount
of wages, salares, bonuses or other emolu-
ments paid to his employes, the amount
deducted therefrom in accordance with the
provisions of ORS 316 575, and such other
imformation as the commission may require
The employer 1s charged with the duty of
advising the employe of the amount of
moneys withheld, 1n accordance with such
regulations as the commission may pre-
scribe, usmg printed forms furnished or ap-
proved by the commission for such purpose

(2) The employer shall make an annual
return to the commission on forms provided
or approved by it, summanzing the total
compensation paid and the tax withheld for
each employe during the calendar year and
shall file the same with the commission be-
fore February 16 of the year followmg that
for which report 1s made Failure to file
the annual report without reasonable excuse
on or before 30 days after notice has been
given to the employer of his failure, shall
subject the employer to a penalty of $5.
[1953 ¢ 304 §71]

316.590 Date return considered filed or
advance payment considered made. A return
filed before the last day prescribed by law
for the filing thereof shall be considered as
filed on the last day. An advance payment
of any portion of the tax made at the time
the return was filed shall be considered as
made on the last day prescribed by law for
the payment of the tax or, if the taxpayer
elected to pay the tax in instalments, on the
last day prescribed for the payment of the
first mstalment The last day prescribed by

law for filing the return or paying the tax
shall be determmed without regard to any
extension of time granted the taxpayer by
the commission [1953 ¢ 304 §72]

316.595 and 316.600 [Reserved for ex-
pansion]

AUDITING RETURNS; COLLECTING
DELINQUENT TAXES; INTEREST
AND ADDITIONS TO
TAX; APPEALS

316.605 Penalties and interest on de-
ficiencies. (1) As_soon as practicable after
the return 1s filed, the commission shall audit
1t and compute the tax, and shall give notice
to the taxpayer of the nature and amount
of any defictency and of 1ts proposal to
assess the same Every deficiency shall bear
interest at the rate of one-half of one percent
per month computed from the due date of
the return to date of payment.

(2) Penalties shall be imposed as follows

(a) If the deficiency 1s due to neghgence,
five percent of the deficiency,

(b) If the return was falsely prepared
and filed with intent to evade the tax im-
posed by this chapter, 100 percent of the
deficiency

(3) The notice of deficiency and pro-
posed assessment shall be mailed to the last
known address of the taxpayer. Within 30
days from the date of mailing of such no-
tice, the taxpayer shall pay the proposed
deficiency with interest computed to the date
of payment and any penalty proposed, or
within that time shall advise the commis-
sion 1n wrting wheremn 1ts determination
of deficiency 1s erroneous. If nerther pay-
ment nor written objection 1s received by
the commission within the 30-day penod,
the commission shall assess the deficiency,
including interest and any penalty in accord-
ance with the notice of proposed assessment,
plus $1, and give notice of the amount so
assessed If requested by the taxpayer mn
his written objection to the proposed defi-
clency, the taxpayer shall have an oppor-
tunity to confer with the commission as to
the proposed assessment at any time prior
to the date such assessment 1s made. The
provisions of this chapter with respect to
revision and appeal shall apply to the tax,
including penalty and interest, so assessed

(4) All payments received under the pro-
vistons of this chapter must be credited first
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to penalty, then to interest accrued, and
then to tax due [1953 ¢ 304 §731

316.610 Additional assessment. (1) If
the commission discovers from the audit of
the return or otherwise that the income of
any taxpayer, or any portion thereof, has
not been assessed, 1t may, at any time within
three years after the return was filed, com-
pute the tax and give notice to the taxpayer
of the amount due, including penalty and
mnterest thereon However, if the commis-
sion finds that gross income equal to 25 per-
cent or more of the gross income reported
has been omitted from the taxpayer’s return,
additional tax may be assessed upon such
return at any time within five years after
the return was filed These lmitations to
the assessment of such tax or additional tax,
including penalty and interest thereon, shall
not apply to the assessment of additional
taxes, and penalty and interest thereon,
upon false or fraudulent returns, or 1n
cases where no return has been filed If the
Commissioner of Internal Revenue or other
authorized officer of the Federal Govern-
ment shall make a correction or additional
assessment of income tax for federal income
tax purposes, then a correction or additional
assessment of Income tax hereunder for the
corresponding tax year may be made within
one year after such federal correction or addi-
tional assessment shall have become final,
or within the applicable three or five year
period heremnbefore prescribed, whichever
period expires the later

(2) If, prior to the expiration of the
three-year period, (or the five-year period,
if applicable) prescribed by subsection (1)
of this section, the commission and the tax-
payer consent i writing to the assessment of
the tax for the tax year involved after the ex-
piration of such prescribed period, the tax
may be assessed or any tax overpaid for said
year shall be refunded at any time prior to
the expiration of the period agreed upon

(3) Mailing of notice of proposed assess-
ment to the taxpayer at his last known
address shall constitute the giving of notice,
and the giving of such notice within the
applicable period prescribed in subsections
(1) and (2) of this section shall be compl-
ance therewith although the tax 1s assessed
after such period.

(4) Notwithstanding other provisions of
this section, the period for the assessment
of any deficiency attributable to any part
of the gain realized upon the sale or ex-

change of the taxpayer’s principal residence,
as provided 1n subsection (5) of ORS
316 280, shall not expire prior to the expira-
tion of three years from the date the commis-
sion 1s notified by the taxpayer of.

(a) The cost of purchasing the new resi-
dence which the taxpayer claims results 1n
nonrecognition of any part of such gain, or

(b) The taxpayer’s intention not to pur-
chase a new residence, or

(c) A failure to purchase a new resi-
dence within the period prescribed in sub-
section (5) of ORS 316 280. [1953 ¢.304 §74,
1953 ¢ 552 §14]

316.615 Refunds. (1) If the amount of
the tax found due as computed 1s less than
the amount theretofore paid, the excess shall
be refunded by the commission, with interest
at the rate of one-half of one percent for
each month or fraction of a month from the
time the tax was paid to the time the refund
1s made No refund shall be allowed or made
after three years from the time the return
was filed, or two years from the time the tax
or a portion thereof was paid, whichever
period expires the later, unless before the
expiration of such period a claim for refund
1s filed by the taxpayer in compliance with
the manner prescribed by the commission
No mterest on a refund to an employe of a
tax withheld by an employer shall be paid
for any period prior to the time the employe
filed his personal income tax return for the
tax year mvolved, nor for any period prior
to the day which 1s six months after the
date when the employer’s annual return for
that year, as required by ORS 316 585, was
filed or was due, whichever 1s the later The
amount of the refund, exclusive of interest
thereon, shall not exceed the portion of the
tax paid during such period preceding the
filing of the claims, or if no claim 1s filed,
then during the period preceding the allow-
ance of the refund during which a claim
might have been filed Where there has been
an overpayment of any tax imposed by this
chapter, the amount of the overpayment and
the interest thereon shall be credited against
any tax, penalty or interest then due from
the taxpayer, and only the balance shall be
refunded

(2) If, prior to the expiration of the
period prescribed m subsection (1) of this
section, the commission and the taxpayer
consent 1n writing to the refund of tax after
the expiration of the period prescribed, the
refund shall be made at any time prior to
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the expiration of the period agreed upon,
notwithstanding any provision to the con-
trary in subsection (1) of this section. The
commission shall have the power to consent
to such refund only where the taxpayer has
consented to assessment of additional tax,
if such be determined upon audit, after the
expiration of the applicable three or five-year
period prescribed mn subsection (1) of ORS
316 610 The period within which a refund
may be made shall 1n no case extend beyond
the period within which an additional assess-
ment may be made

(3) If the claim for credit or refund re-
lates to an overpayment on account of the
deductibility by the taxpayer under para-
graph (a) or (b) of subsection (1) of ORS
316.320 or under ORS 316 330, on account of
the worthlessness of a share of stock in a
corporation, of the right to subscribe for or
to receive a share of stock 1n a corporation,
or of a debt, 1n lieu of the three-year period
of Iimitation prescribed in subsection (1) of
this section, the period shall be seven years
from the date prescribed by law for the fil-
ing of the return for the year with respect
to which the claim 1s made; provided, how-
ever, that 1f the claim 1s made 1n reliance
upon this subsection after the expiration of
the three-year period prescribed in subsec-
tion (1), no interest shall be allowed with
respect to any credit or refund determined to
be due upon such claim for the period begin-
ning at the close of the three-year period
prescribed 1in subsection (1) and ending at
the expiration of six months after the date
on which the claim 1s filed [1953 ¢ 304 §75;
1953 ¢ 552 §15]

316.620 Determining and assessing in-
come on failure to file return or filing false
return after notice. If any taxpayer who has
failed to file a return as required by law, or
has filed an incorrect or insufficient return,
with the intention of evading the provisions
of this chapter, or if any taxpayer who has
failed to file a return or has filed an incor-
reet or msufficient return and has been noti-
fied by the commission of his delinquency,
refuses or neglects to file a proper return
within 20 days after such notice, or files a
fraudulent return, the commission shall de-
termine the income of such taxpayer, accord-
ing to 1its best imformation and belef, and
assess the same at not more than double the
amount so determined, with interest on the
whole tax assessed at the rate of one-half
of one percent per month or fraction thereof

from the time the return was due until the
tax 1s paild The commission may, 1n 1its dis-
cretion, allow further time not exceeding six
months, for filing a return i such case.
[1953 ¢ 304 §76]

316.625 Examining books, records or
persons. (1) The commussion, for the pur-
pose of ascertaining the correctness of any
return or for the purpose of making an esti-
mate of the taxable income of any taxpayer,
may examine or cause to be examined by any
agent or representative designated by 1t for
the purpose, any books, papers, records or
memoranda bearing upon the matter re-
quired to be included in the return, and may
require the attendance of the taxpayer or
any other person having knowledge in the
premises, and may take testimony and re-
quire proof material for the information,
with power to adminmster oaths to such per-
sons The commussion shall have authority,
by order or subpena to be served with the
same force and effect and 1in the same man-
ner that a subpena 1s served 1n a civil action
In the circuit court, to require the produc-
tion at any time and place 1t may designate
of any books, papers, accounts or other in-
formation necessary to the carrymg out of
this chapter.

(2) If any person fails to comply with
any subpena or order of the commission or
to produce or permit the exammation or in-
spection of any books, papers or documents
pertinent to any investigation or inquiry
under this section, or to testify to any mat-
ter regarding which he may be lawfully
iterrogated, the commission may apply to
the circuit court for the county in which the
person resides for an order to the person to
attend and testify, or otherwise comply with
the demand or request of the commission
The application to the court shall be by ex
parte motion upon which the court shall
make an order requiring the person against
whom 1t 1s directed to comply with the re-
quest on demand of the commission within
10 days after service of the order (or such
further time as the court may grant) or to
Justify the failure within that time The
order shall be served upon the person to
whom 1t 1s directed 1n the manner requred
by this state for service of process, which
service shall be required to confer jurisdic-
tion upon the court Failure to obey any
order 1ssued by the court under this section
1s contempt of court The remedy provided
by this section shall be in addition to other

1008




PERSONAL INCOME TAX ACT OF 1953

§ 316.635

remedies, civil or criminal, existing under
the tax laws or other laws of this state.
[1953 ¢ 304 §77]

316.630 Warrant for collection of taxes.
(1) If any tax imposed by this chapter or
any portion of such tax 1s not paid within
30 days after 1t becomes due (or within five
days, in the case of the termination of the
tax year by the commission under the pro-
visions of ORS 316 640), the commission
shall 1ssue a warrant under its hand and
official seal directed to the sheriff of any
county of the state commanding him to levy
upon and sell the real and personal property
of the taxpayer found within his county, for
the payment of the amount thereof, with the
added penalties, interest and the cost of ex-
ecuting the warrant, and to return such war-
rant to the commission and pay to it the
money collected by virtue thereof by a time
to be therein specified, not less than 60 days
from the date of the warrant

(2) The sheniff shall, within five days
after the receipt of the warrant, file with
the clerk of his county a copy thereof, and
thereupon the clerk shall enter in the judg-
ment docket, in the column for judgment
debtors, the name of the taxpayer mentioned
in the warrant, and 1n appropriate columns
the amount of the tax or portion thereof
and penalties for which the warrant 1s 1ssued
and the date when such copy 1s filed There-
upon the amount of the warrant so docketed
shall become a lien upon the title to and n-
terest in property of the taxpayer agamst
whom 1t 1s 1ssued 1n the same manner as a
Judgment duly docketed in the office of such
clerk. The shenff thereupon shall proceed
upon the same 1n all respects, with like effect
and 1 the same manner prescribed by law
in respect to executions i1ssued against prop-
erty upon judgment of a court of record, and
shall be entitled to the same fees for his
services 1n executing the warrant, to be
added to and collected as a part of the war-
rant hability.

(3) In the discretion of the commission
a warrant of like terms, force and effect
may be 1ssued and directed to any agent
authorized to collect income taxes, and 1n
the execution thereof the agent shall have
all the powers conferred by law upon
sheriffs, but 1s entitled to no fee or compen-
sation 1n excess of actual expenses paid in
the performance of such duty.

(4) If a warrant 1s returned not satisfied
in full, the commission shall have the same

remedies to enforce the claim for taxes
against the taxpayer as if the people of the
state had recovered judgment against the
taxpayer for the amount of the tax, and
shall balance his assessment record by trans-
ferring the unpaid deficiency to his delin-
quent record [1953 c 304 §78]

316.635 Release of tax lien. (1) Any
person having a lien upon or any interest
In real estate against which the amount of
the warrant provided for m ORS 316.630
has become a lien, notice of which has been
recorded in accordance with the laws of this
state prior to the filing of the warrant, may
request the commission i writing to release
the real estate from the lien of the warrant.
If, upon such request, the commission finds
that a sale of the property would not result
1n satisfaction of the taxes due in whole or
In part, the commission shall execute a re-
lease of the lien as to such property and such
release shall be conclusive evidence of the
extinguishment of the lien as to that prop-
erty If the commssion fails to act upon a
request for release of lien under this section
within 30 days from the date of such request,
any person having a lien upon or interest
in the property against which the warrant
has become a lien may make the commission
a party to any preceeding brought to enforce
any mterest mn or hen upon such real prop-
erty, and the determination of the court in
such proceeding shall be cenclusive and bind-
ing upon the comnussion and the State of
Oregon

(2) In addition to the release of lien
provided for in subsection (1) of this section,
the commission may execute releases 1n the
following cases, which releases shall be con-
clusive evidence of the extinguishment of
the hen

(a) If the commission finds that the
Liabiity for the amount assessed, together
with all interest, penalties and costs in re-
spect thereof has been satisfied.

(b) If the commussion finds that the fair
market value of that part of the property
remaining subject to the lien 1s at least
double the amount of the habihity remaining
unsatisfied 1n respect of such tax and the
amount of all prior liens upon the property.

(¢) If there 1s furnished to the commais-
sion a bond, in the form and with the
security the commission considers sufficient,
conditioned upon the payment of the amount
of the warrant, together with all interest n

1009



§ 316..640

REVENUE AND TAXATION

respect thereof, within 60 days after the
1ssuance of the release

(d) If there 1s paid to the commission
in partial satisfaction of the amount of the
warrant provided for in ORS 316 630 an
amount not less than the value, as deter-
mined by the commission, of the interest of
the State of Oregon 1n the part of the prop-
erty to be so discharged In determining
such value the commission shall give con-
sideration to the fair market value of the
part of the property to be so discharged and
to such liens thereon as have priority to the
lien of the State of Oregon [1953 c 304
§79]

316.640 Tax as debt; termination of
taxable period by commission and immediate
assessment of tax. (1) Every tax imposed
by this chapter, and all increases, interest
and penalties thereon shall become, from the
time such hability 1s incurred, a personal
debt, due the State of Oregon, from the per-
son or persons liable therefor

(2) If the commission finds that a tax-
payer designs quickly to depart from the
state or to remove his property therefrom,
or to do any other act tending to prejudice
or to render wholly or partially ineffectual
proceedings to collect the tax for any past
tax year or the tax year then current unless
such proceedings be brought without delay,
the commission shall declare the current tax-
able period for such taxpayer immedately
terminated and shall cause notice of such
finding and declaration to be given the tax-
payer Simultaneously, the commission, on
the basis of the best information available
to 1it, shall assess a tax for such terminated
period and for the preceding tax year (if no
return has been filed therefor, whether or
not the time otherwise allowed by law for
filing such return and paymg the tax has
expired), and shall assess additional tax for
any years open to assessment under the pro-
visions of this chapter The commission shall
give notice to the taxpayer of all taxes so
assessed Such taxes shall thereupon become
immediately due and payable as soon as the
notice and findings are 1ssued to the tax-
payer or mailed to his last known address
In any proceeding 1n court brought to en-
force payment of taxes made due and pay-
able by wvirtue of the provisions of this
section the findings of the commission, made
as provided in this section, whether made
after notice to the taxpayer or not, shall be

for all purposes presumptive evidence of the
taxpayer’s design and the certificate of the
commussion of the mailing or issuing of the
notice and findings specified 1n this section
1s presumptive evidence that the notice and
findings were mailed or issued [1953 c 304
§80]

316.645 Penalty and interest on delin-
quencies. If a taxpayer fails to file a return
of income at the time required by or under
this chapter, but thereafter voluntarily files
a return of income, or fails to pay a tax or
an nstalment thereof at the time the tax
or instalment becomes due, but thereafter
voluntarily pays the tax or instalment, there
shall be 1mposed a penalty iIn an amount
equal to five percent of the tax or instal-
ment, plus $1, 1n addition to interest on the
unpald tax or instalment at the rate of one-
half of one percent per month for each
month or fraction of a month, computed
from the time the tax or instalment became
due, during which the tax or instalment re-
mains unpaid [1953 c 304 §81]

316.650 Waiver, reduction or compro-
mise of penalties and interest. The commis-
mission may, In 1ts discretion, upon good
and sufficient cause, according to and con-
sistent with 1ts rules and regulations, upon
making a record of 1its reason therefor,
walve, reduce or compromise any part or
all of the penalties and interest provided for
1n this chapter. [1953 ¢ 304 §82, 1953 ¢ 552
§16]

316.655 Cancelation or reduction of un-
collectible taxes. (1) If the commission be-
lieves upon reasonable and sufficient evidence
that any tax or portion thereof, mcluding
any penalty or interest, 1s in fact uncollect-
1ible, 1t may, after collecting the portion of
the assessment which 1t believes 1s collect-
1ble, cancel the remainder of the assessment.
Each such cancelation shall be evidenced by
a written record in the files of the commis-
sion which shall be signed by all three mem-
bers of the commission and two of said
commissioners shall concur in such cancela-
tion of assessment Such record shall set
forth.

(a) The name of the taxpayer against
whom the hability was assessed,

(b) The amount of the assessed liability,

(¢) The amount of the hability paid,

(d) The amount of the habiity canceled;

(e} A sworn statement of the taxpayer
or his personal representative setting forth
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the complete financial responsibility of the
taxpayer or his estate, and contamming a full
disclosure of all matters bearing upon the
abihty of the taxpayer or his estate to pay
the full amount of the hability assessed,
and

(f) The wntten recommendation of an
assistant to the Attorney General regularly
employed by the commission that the ha-
bility be reduced in the amount shown by
the record

(2) Notwithstanding the provisions of
ORS 316.740, a full and true copy of the
record of each canceled assessment, certified
as such by one commissioner, shall be filed
with the Governor and thereafter preserved
by him as a public record A summary
(omitting the names of the taxpayers in-
volved) of the amount of tax, penalty and
mterest reduced and canceled during the
bienmum pursuant to this section shall be
contained 1n each hiennial report made by
the commission to the Legislative Assembly
[1953 ¢ 304 §83, 1953 ¢.552 §17]

316.660 Appeal to commission. (1) A
taxpayer may appeal to the commission for
the refund or revision, or both, of any tax
within the time stated below:

(a) In the case of an appeal for a refund
of taxes shown on the return filed by the
taxpayer, within three years from the time
the return was filed, or two years from the
time the tax, or a part or instalment thereof,
was pald, whichever period expires the later

(b) In the case of an appeal from addi-
tional taxes assessed or taxes assessed
where no return was filed, within two years
from the date of notice of assessment, or
three years from the time the return was
filed, whichever period expires the later
Assessments shall be final after the expira-
tion of the period specified 1n this paragraph
and payment of the tax shall not give the
taxpayer any extension of the period within
which an appeal may be taken

(2) The appeal shall be by way of writ-
ten petition which shall state the grounds
upon which the taxpayer contends that the
assessment 1s erroneous The commission
shall grant a hearing upon the appeal and
shall examine the determination of the
amount of tax due, including penalty and
interest thereon, and shall redetermine such
amount 1f 1t 1s necessary upon the law and
the facts to do so The commission shall
notify the taxpayer of its determination of
the amount of tax due, with penalty and

Interest, either as origmmally assessed or as
redetermined, and shall refund to the tax-
payer the amount, if any, paid in excess of
the tax found to be due, with interest there-
on as provided in ORS 316.615. Where there
has been an overpayment of any tax im-
posed by this chapter, the amount of such
overpayment and the interest thereon shall
be credited aganst any tax, or penalty or
interest then due from the taxpayer, and
only the balance shall be refunded. If the
taxpayer has failed prior to the time of the
appeal, without good cause, to file any re-
turn requred by this chapter, within the
time prescribed by law, or has filed a fraudu-
lent return, or, having filed an 1ncorrect
return, has failed after notice, to file a
proper return, the commission shall not re-
duce or refund so much of the amount of
the tax 1nvolved 1n the hearing as it may be
found that the taxpayer owes for any other
year or years [1953 ¢ 304 §84]

316.665 Appeal from commission. An
appeal from the determination of the com-
mission upon the application made by the
taxpayer for refund or revision of any tax,
as provided for m ORS 316 660, may be
taken by the taxpayer by filing a complaint
against the commission in the eircuit court
of the county 1in which the taxpayer resides
or has his principal place of business or 1n
which 1s located the office of the commission
and by serving a true copy thereof upon the
commission by registered mail within 60
days after notice by the commission of its
determination has been received by the tax-
payer, given as provided 1n ORS 316 660.
Thereupon appropriate proceedings shall be
had and the relief, if any, to which the tax-
payer may be found entitled may be granted
and any such taxes, interest or penalties
paid, found by the court to be 1n excess of
those legally assessed, shall be ordered re-
funded to the taxpayer, with interest from
time of payment at the rate of one-half of
one percent a month until refunded Such
appeal shall proceed in the manner of a suit
In equity and shall be a trial de novo except
that the 1ssues of fact and law shall be re-
stricted to those raised by the parties in the
appeal to the commission If the court finds
that other issues are important to a full
determination of the controversy, it may
remand the whole matter to the commission
for further determination and the issuance
of a new order. An appeal may be taken by
the taxpayer or the commission to the
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Supreme Court in the manner that appeals
are taken 1n suits in equity, irrespective of
the amounts involved [1953 ¢ 304 §85, 1953
¢ 552 §18]

316.670 When appeal stays collection
proceedings. Unless otherwise ordered by a
court of competent jurisdiction, an appea¥to
the commission under ORS 316 660, or an
appeal to the court under ORS 316 665, shall
not stay proceedings to collect any unpaid
tax if the commission believes that collection
of the tax will be jeopardized by delay. [1953
c 304 §86]

316.675 Action to recover tax. In addi-
tion to all other remedies specified 1n this
chapter, action may be brought by the
Attorney General, at the instance of the
commission, In the name of the state, to
recover the amount of any taxes, penalties
and nterest due under this chapter, if the
action for recovery 1s commenced within
three years from the time the tax 1s
assessed. [1953 ¢ 304 §87; 1953 ¢.552 §19]

316.680 to 318.700.
pansion]

[Reserved for ex-

ADMINISTRATIVE PROVISIONS

316.705 Commission to administer and
enforce law; enforcement districts. The com-
mission shall administer and enforce the
tax imposed by this chapter For this pur-
pose the commission may divide the state
mto districts In each district a branch office
may be established. The commission may,
from time to time, change the limits of such
districts. [1953 c 304 §88]

316.710 Deputies, agents, auditors and
employes. (1) Subject to any applicable pro-
vision of the State Civil Service Law

(a) The commission may appomnt and re-
move the deputy commissioners, agents,
auditors, clerks and employes 1t considers
necessary Such persons shall have the
duties and powers the commission from time
to time prescribes.

(b) The salaries of all deputy commus-
sioners, agents and employes shall be fixed
by the commission.

(2) All such deputy commissioners,
agents and employes shall be allowed such
reasonable and necessary traveling and other
expenses as may be mcurred in the per-
formance of their duties.

(3) The commission may require the
officers, agents and employes it designates

to give bond for the faithful performance
of their duties 1n such sum and with such
sureties as 1t may determine. The state shall
pay the premiums on such bonds. [1953
c 304 §89]

316.715 Administering oaths and taking
acknowledgments. All officers empowered by
law to admimister oaths, the commissioner
and all deputy commissioners, agents, audi-
tors and such other employes as the com-
mission may designate, shall have the power
to administer an oath to or take the acknowl-
edgment of any person 1n respect of any
return or report required by this chapter
or the rules and regulations of the commis-
sion. [1953 ¢ 304 §90]

316.720 Rules and regulations. The com-
mission may, from time to time, make such
rules and regulations, not inconsistent with
this chapter, that 1t considers necessary to
enforce this chapter [1953 ¢ 304 §91]

316.725 Recognizing representative of
taxpayer. No attorney, accountant or agent
shall be recognized as representing any per-
son 1 regard to any claim, appeal or other
matter relating to the tax lhabihity of such
person 1n any hearing before, or conference
with, the commission, or any member or
agent thereof, unless there is first filed with
the commission a wrnitten authorization or
unless 1t appears to the satisfaction of the
comnussion, or member' or agent thereof,
that the attorney, accountant or agent does
in fact have authority to represent the per-
son [1953 c 304 §92]

316.730 Representation by former offi-
cer or employe of commission. No former
officer, clerk or employe of the commission
shall represent any taxpayer mm any claim
or controversy pending in the department
during his employment therein, nor shall he
in any manner or by any means, aid in the
prosecution of any such claim, within two
years next after he has ceased to be such
officer, clerk or employe [1953 ¢.304 §93]

316.735 Preservation of reports and re-
turns. Reports and returns shall be pre-
served for four years and thereafter until
the commission orders them destroyed.
[1953 ¢ 304 §94]

316.740 Divulging particulars of returns
and reports prohibited. Except mn accordance
with proper judicial order, or as otherwise
provided by law, 1t shall be unlawful for the
commission, any deputy, agent, auditor or
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other officer or employe, to divulge or make
known 1n any manner the amount of income
or any particulars set forth or disclosed 1n
any report or return required under this
chapter Nothing i this section shall be con-
strued to prohibit the publication of statis-
tics so classified as to prevent the 1dentifica-
tion of particular reports or returns and the
items thereof, or the inspection by the
Attorney General or other legal representa-
tive of the state of the report or return of
any taxpayer who brings action to set aside
or review the tax based thereon, or agamnst
whom any action or proceeding has been
Iinstituted to recover any tax or any penalty
mmposed by this chapter [1953 c 304 §95]

316.745 Officials to whom information
may be furnished. Notwithstanding ORS
316 740, the commission may permit the
Commuissioner of Internmal Revenue of the
United States, the Governor or the admn-
istrative head of the Inheritance Tax De-
partment of the State of Oregon, or the
proper officer of any state or the District
of Columbia mposing an income tax similar
to that imposed by this chapter, or the auth-
orized representative of any such officer, to
mnspect the mmcome tax returns of any tax-
payer, or may furnish to such officer or his
authorized representatives an abstract of
the return of income of any taxpayer or
supply him with information concerning any
item of income contained in any return, or
disclosed by the report of any ivestigation
of the income or return of income of any
taxpayer, but such permission shall be
granted, or such mformation furnished, to
such officer or his representative only 1if the
statutes, regulation or practice of the United
States or of such other state or the District
of Columbia, as the case may be, grant sub-
stantially similar privileges to the proper
officer of this state charged with the admin-
istration of this chapter [1953 c 304 §96]

316.750 Certificate of commission as
evidence, The certificate of the commission
to the effect that a tax has not been paid,
that a return has not been filed or that in-
formation has not been supplied, as required
by or under this chapter, shall be prima
facie evidence that the tax has not been
paid, that the return has not been filed or
that the information has not been supplied.
[1953 ¢ 304 §97]

316.755 Stafistics. The commission shall
prepare and publish annually statistics, rea-

sonably available, with respect to the opera-
tion of this chapter, including amounts
collected, classification of taxpayers and
other facts considered pertinent and valu-
able [1953 ¢ 304 §98]

316.760 Rewards for information. The
commission may pay rewards to persons,
other than officers or employes of the com-
nussion, furmshing information that leads
to the recovery of tax from other persons
guillty of wiolating the provisions of this
chapter Such rewards shall not exceed 10
percent of the net amount of tax, penalty
and interest recovered by suit or otherwise
and shall be paid only in cases where such
evasions of tax would not be disclosed by
the audit of returns or from other informa-
tion available to the commission. Such re-
ward shall be paid out of the revenue arising
under the operation of this chapter. [1953
¢.304 §99]

316.765 to 316.785 [Reserved for expan-
sion]

316.790 Distribution of revenue. All
costs incurred in the admimistration of this
chapter shall be paid out of the revenue
from the tax imposed by this chapter, and
the net revenue, after deducting said admin-
1strative costs and refunds, shall be paid over
to the State Treasurer and held by him 1n
the General Fund as miscellaneous receipts
avallable generally to meet any expense or
obligation of the State of Oregon lawfully
incurred. A working balance of unreceipted
revenue from the tax imposed by this chap-
ter may be retained for the payment of re-
funds and administrative costs but such
working balance shall not at the close of any
fiscal year exceed the sum of $1,000,000.
[1953 c 304 §116]

316.795 and 316.800 [Reserved for ex-
pansion]

ESTATES AND TRUSTS

316.805 Tax on income. The taxes 1m-
posed by this chapter shall apply to estates
and trusts (other than the share trusts
which are taxed as corporations under ORS
chapter 317) and the taxes shall be levied,
collected and paid annually upon and with
respect to the income of estates or of any
kind of property held in trust, including

(1) Income received by estates of de-
ceased persons during the period of admims-
tration or settlement of the estate.
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(2) Income accumulated mn trust for the
benefit of unborn or unascertained persons,
or persons with contingent interest.

(3) Income held for future distribution
under the terms of the will or trust

(4) Income which 1s to be distributed to
the beneficiaries periodically, whether or not
at regular intervals, and the income collected
by a guardian of an infant to be held or dis-
tributed, as the court may direct.

(5) Income of an estate during the
period of admmnistration or settlement per-
mitted by ORS 316 815 to be deducted from
the net income upon which the tax 1s to be
paid by the fiduciary. [1953 ¢.304 §100]

316.810 Return, computation and pay-
ment. (1) The fiduciary shall be responsible
for making the return of mmcome from the
estate or trust for which he acts, whether
such 1ncome shall be taxable to the estate
or trust or to the beneficiaries thereof The
taxes shall be computed upon the net income
of the estate or trust, and shall be paid by
the fiduciary, except as provided n ORS
316 830 and 316 835

(2) The income of a resident trust or
estate shall be taxed in the same manner
and to the same extent as that of a resident
individual The mcome of a nonresident trust
shall be taxed mn the same manner and to
the same extent as that of a nonresident
mndividual

(3) Income which 18 distributable to a
beneficiary of a trust shall be taxed to the
beneficiary 1 the same manner and to the
same extent as i1f the mmcome had been re-
ceived directly by the beneficiary without
the intervention of the trust If the dis-
tributable mncome of a trust consists of both
income which would be taxable if received
directly by a beneficiary and income which
would not be taxable if so received by the
beneficiary, the imcome of each beneficiary
shall be conclusively presumed to have been
paid proportionately out of each class of
income recerved by the trust, unless the trust
mmstrument provides otherwise

(4) For the purposes of this section

(a) “Resident trust” means a trust of
which the fiduciary 1s a resident of Oregon,
or a trust the admimstration of which 1s
carried on 1n Oregon.

(b) “Resident estate” means an estate
of which the fiduciary was appointed by an
Oregon court or the admimstration of which
1s carried on m Oregon. [1953 ¢ 304 §101]

316.815 Computing net income. (1) The
net income of the estate or trust shall be
computed 1n the same manner and on the
same basis as 1n the case of an individual,
except as provided n this section

(2) There shall be allowed as a deduction
any part of the gross imncome, without limita-
tion, which, pursuant to the terms of the will
or other mmstrument creating the trust, 1s,
during the tax year, paid to or permanently
set aside for the United States, any state,
territory or any political subdivision thereof,
or the District of Columbia, or any corpora-
tion or association orgamzed and operated
exclusively for religious, charitable, scientific
or educational purposes, or for the preven-
tion of cruelty to children or ammals, no
part of the net earnings of which mures to
the benefit of any private stockholder or
individual, or which, pursuant to the terms
of the will or other mmstrument creating the
trust, 1s to be used exclusively within the
State of Oregon for rehgious, charitable,
scientific, literary or educational purposes,
or for the prevention of cruelty to children,
or cruelty to ammals, or for purposes of
educational loans or grants, not to particu-
lar individuals, but generally, upon the basis
of need or merit

(8) There shall be allowed as an addi-
tional deduction in computing the net income
of the estate or trust the amount of such
mmcome of the estate or trust for its tax
year

(a) Which, pursuant to the terms of the
will or instrument creating the trust, 1s to
be distributed currently by the fiduciary to
the beneficiaries,

(b) Which, pursuant to the terms of the
will or mmstrument creating the trust, may
be either distributed to the beneficiary or
accumulated, 1n the discretion of the fidu-
ciary, and which 1s actually paid or irrevoc-
ably credited to the beneficiary; or

(c) Which, 1 the case of income received
by the estate of deceased persons during the
period of admimistration or settlement of
the estate, 1s distributed 1 partial settle-
ment and such distribution 18 approved by
order of the court having jurisdiction of the
estate

(4) Any amount allowed as a deduction
to the estate or trust by subsection (3) of
this section shall be included in computing
the net income of the beneficiary receiving
the same, or to whom 1t 1s properly credited,
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to the extent taxable by this state to such
beneficiary

(5) Gamns from the sale or exchange of
property constituting a part of the corpus
or principal of the estate or trust are taxable
to the estate or trust even though dis-
tributed during the tax year, unless the will
or trust mstrument expressly provides for
current distribution of such corpus gains
Distribution of corpus gaimns or of current
mmcome during the tax year, where such dis-
tribution 1s occasioned by a closing of the
estate or termination of the trust and not by
a provision of the will or trust instrument,
shall not be deemed a current distribution
of mcome within the meanmng of subsections
(2) to (4) of this section, and such gains
or mcome shall be taxed to the estate or
trust [1953 c 304 §102]

316.820 Exemptions. For the purpose
of the taxes imposed by this chapter, the
estate or trust shall be allowed the same
personal exemptions as are allowed to a
single person, and the exemptions shall be
subject to proration as mn the case of a
single person [1953 ¢.304 §103]

316.825 Tax year. If the tax year of a
beneficiary 1s different from that of the
estate or trust, the amount which he 1s re-
quired, under subsections (3) and (4) of
ORS 316 815 to include in computing his net
mncome, shall be based upon the income of
the estate or trust for any tax year of the
estate or trust ending within his tax year
[1953 ¢ 304 §104]

316.830 Trust income taxable to grantor
where grantor retains interest in trust cor-
pus. Where the power to revest title to any
part of the corpus of the trust in the grantor
1s at any time vested

(1) In the grantor, either alone or in
conjunction with any person not having a
substantial adverse nterest mn the disposi-
tion of such part of the corpus or the income
therefrom; or

(2) In any person not having a substan-
tial adverse interest in the disposition of
such part of the corpus or the income there-
from,
then the income of such part of the trust
shall be included 1n computing the net imn-
come of the grantor [1953 c 304 §105]

316.835 Trust income taxable to grantor
where grantor retains interest in trust in-
come. (1) There shall be included 1n comput-

ing the net income of the grantor of a trust,
that part of the income of the trust which.

(a) Is, or, in the discretion of the
grantor or of any person not having a sub-
stantial adverse interest in the disposition
of such part of the income, may be held or
accumulated for future distribution to the
grantor

(b) May, 1n the discretion of the grantor
or of any person not having a substantial
adverse 1nterest in the disposition of such
part of ¢the mmcome, be distributed to the
grantor

(c¢) Is, or, mm the discretion of the
grantor or of any person not having a sub-
stantial adverse interest in the disposition
of such part of the income, may be applied
to the payment of premiums upon policies
of imsurance on the life of the grantor (ex-
cept policies of mmsurance irrevocably payable
to an educational or charitable orgamzation,
gifts to which are deductible from net in-
come) or to the payment of creditors of
the grantor 1n case of a trust for the benefit
of creditors.

(2) As used 1 this section the term ‘“in
the discretion of the grantor” means “in the
discretion of the grantor, either alone or in
conjunction with any person not having a
substantial adverse interest in the disposi-
tion of the part of the income 1n question”
[1953 ¢ 304 §106]

316.840 Employe’s trust. A trust form-
ing part of a stock bonus, pension or profit-
sharing plan of an employer for the exclu-
sive benefit of some of his employes or their
beneficiaries, to which contributions are
made by such employer, employe, or both,
for the purpose of distributing to such em-
ployes or their beneficiaries the earnings and
principal of the fund accumulated by the
trust 1n accordance with such plan, shall not

be taxable under this chapter. [1953 c.304
§107]

316.845 and 316.850 [Reserved for ex-
pansion]

COMMON TRUST FUNDS

316.855 Definitions. As used
chapter*

(1) “Common trust fund” means a fund
maintained by a bank or trust company qual-
ified to act as fiduciary in this state exclu-
sively for the purpose of collective invest-
ment of funds held by such bank or trust
company 1n 1its fiduciary capacity or any

m this
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such capacity by 1t and any other cofidu-
clary or cofiduciaries, and in conformity with
rules and regulations, prevailing from time
to time, of the Board of Governors of the
Federal Reserve System or of the State De-
partment of Banking of this state, pertain-
ing to collective investment of trust funds.

(2) “Participant” means any trust,
guardianship or estate whose moneys have
been invested 1n a common trust fund [1953

¢ 304 §108] "

316.860 Common trust fund not subject
to income or excise tax. A common trust
fund 1s not subject to taxation upon its in-
come under either ORS chapter 317 or under
this chapter, but the participants in common
trust funds shall be subject to taxation as
provided in ORS 316 855 to 316 885 [1953
¢ 304 §109]

316.865 Income and losses of common
trust fund included in income tax return of
participant. Each participant m a common
trust fund shall include 1n 1ts return of n-
come taxable by this state its proportionate
share of the net income or net loss of the
common trust fund whether or not the in-
come of the common trust fund 1s distmbuted
and whether or not such income 1s distrbut-
able There shall be excluded from the in-
come of each participant in a common trust
fund 1its proportionate share of any income
which would not be taxable under this chap-
ter if received directly by the participant.
{1953 ¢ 304 §110]

316.870 Computing net income of com-
mon trust fund. The net income of a com-
mon trust fund shall be computed in the
same manner and on the same basis as the
net imcome of an individual under this chap-
ter [1953 c 304 §111]

316.875 Admission and withdrawal of
participant. No gain or loss shall be realized
by the common trust fund by the admission
or withdrawal of a participant. The with-
drawal of any participating interest by a
participant shall be treated as a sale or
exchange of such interest by the participant
[1953 ¢ 304 §112]

316.880 Tax year. If the tax year of the
common trust fund 1s different from that
of a participant, the inclusions with respect
to the net income of the common trust fund,
in computing the net income of the partici-
pant for its tax year, shall be based upon
the net income of the common trust fund
for any tax year of the common trust fund
ending within or with the tax year of the
participant [1953 ¢ 304 §113]

316.885 Return by bank or trust com-
pany maintaining common trust fund. Every
bank or trust company maintamning a com-
mon trust fund shall make a return for each
tax year, stating specifically, with respect
to such fund, the items of gross income and
deductions, and shall include 1n the return
information sufficient to identify the trusts
and estates entitled to share in the net in-
come of the common trust fund and the
amount of the proportionate share of each
such participant The return shall be made
to the commission at such time as 1s desig-
nated by the commission [1953 ¢.304 §114]

316.890 to 316.985 [Reserved for expan-
sion]

PENALTIES

316.990 Penalties. (1) A person or an
officer or employe of a corporation or a
member or employe of a partnership who
violates ORS 316.025 is hable to a penalty
of not more than $1,000, to be recovered by
the Attorney General, in the name of the
state, by action 1n any court of competent
Jurisdiction, and 1s also gulty of a misde-
meanor and shall, upon conviction, be fined
not to exceed $1,000 or be imprisoned not
to exceed one year, or both. The penalties
provided 1mn this subsection shall be addi-
tional to all other penalties in this chapter.

(2) Violation of ORS 316.730, 316 735 or
316 740 1s punishable, upon conviction, by a
fine not exceeding $1,000, or by imprison-
ment m the county jail for not more than
one year, or by both. If the offender 1s an
officer or employe of the state he shall be
dismissed from office and shall be incapable
of holding any public office in this state for
a period of five years thereafter. [1953
¢ 304 §115]
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