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SETTLEMENT AND DISTRIBUTION

PERIODIC ACCOUNTING

117010 Semiannual accounts matters
to be shown An executor or administrator
shall within the first 10 days of April and of
October of each year until the administra
tion is completed and he is discharged from
his trust render an account verified by his
oath and file the same with the clerk show
ing the amount of money received and ex
pended by him from whom received and to
whom paid with the proper vouchers for
such payments the amount of the claims
presented against the estate and allowed or
disallowed and the name of the claimants
of each and any other matter necessary to
show the condition of the affairs thereof

However if the date of the notice of the
appointment of the executor or administra
tor is within 60 days next preceding the
first day of April or October the filing of
such account shall be omitted until the suc

ceeding April or October

117020 Proceeding if representative
neglects to file an account An executor or
administrator who fails to file an account
as required in ORS 117010 may be required
by a citation ordered by the court or judge
to appear and do so either upon the appli
cation of an heir creditor or other person
interested in the estate or without it If the
executor or administrator refuses or neg
lects to appear when cited or to file the

account as required he may be punished for
a contempt or by warrant of the judge be
committed at once to close custody in the
jail of the county until he consents to do so

117030 Order for payment of the ex
penses charges and claims At the first term
of the court after the filing of the first semi
annual account and each semiannual account

thereafter the court shall ascertain and de
termine if the estate is sufficient to satisfy
the claims presented and allowed by the exe
cutor or administrator within the first six
months or any succeeding period of six
months thereafter after the date of the
notice of his appointment after paying the
funeral charges and expenses of administra
tion and if so it shall so order and direct
but if the estate is insufficient for that pur
pose it shall ascertain what percent of such
claims it is sufficient to satisfy and order
and direct accordingly

117040 to 117100 Reserved for expan
sion

117130

PAYMENT OF CLAIMS AGAINST
ESTATE

117110 Order of payment of charges
and claims The charges and claims against
the estate which have been presented and
allowed or presented and disallowed but
subsequently established by judgment or
decree within the first six months after the

date of the notice of appointment of the
executor or administrator shall be paid in
the following order and those presented and
allowed or established in like manner within

each succeeding period of six months there
after during the continuance of the admin
istration in the same manner

1 Funeral charges and expenses of
last sickness

2 Taxes of whatever nature due the
United States

3 Taxes of whatever nature due the
state or any county or other public corpora
tion therein

4 Debts preferred by the laws of the
United States

5 Debts which at the death of the de
ceased were a lien upon his property or any
right or interest therein according to the
priority of their several liens

6 Debts due employes of decedent for
wages earned within the 90 days immediately
preceding the death of the decedent

7 All other claims against the estate
Amended by 1953 c441 3

117120 Secured debts preference re
stricted to proceeds of property The prefer
ence given by subsection 5 of ORS 117110
only extends to the proceeds of the property
upon which the lien exists and as to such
proceeds such debt is to be preferred to any
of the classes mentioned in such section

other than the taxes upon such property
117130 Satisfaction of secured debt ob

tained by judgment or decree in lifetime of
deceased If the debt referred to in ORS
117120 has been established by judgment or
decree against the deceased in his lifetime
and if the proceeds of the personal property
are not sufficient to satisfy it the judgment
or decree may in the discretion of the court
or judge thereof be either satisfied from
the proceeds of the sale of the property upon
which it is a lien by the executor or admin
istrator or enforced by execution against
such property Such sale by the executor or
administrator discharges the property from
the lien of the judgment or decree but the
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117140 ESTATES OV DECEDENTS

same attaches to the proceeds thereof after
deducting therefrom the expenses of sale

117140 Estate insufficient to pay
claims of one class Except as specially pro
vided in ORS 117110 to 117140 if the estate
is insufficient to pay all the claims and
charges of any one Class payable within any
period of six months as providedin ORS
117110 each creditor of such class shall be
paid in proportion to the amount of his
claimand not otherwise

117150 Funeral charges who may in
cur payment of charges The executor
named in the will the surviving spouse or
next of kin are authorized to incur funeral
charges on account of the estate in the
burial of the decedent before the adrninistra

tion of the estate is granted The burial of
the decedent may be in a manner and at a
cost according to his circumstances and con
dition in life but no funeral charges except
those necessary to give the decedent a plain
and decent burial shall be allowed out of the
estate where the assets are not sufficient to

satisfy all other claims against it including
legacies and devises if there are any

117160 Priority of administratorscom
pensation and expenses The executor or ad
ministrator may retain in his hands in
preference to any claim or charge against
the estate the amount of his own compensa
tion and the necessary expenses of admin
istration

117170 Debts not due or contingent
how paid A debt due and payable is not en
titled to preference over one of the same
class not due if the latter is presented with
in the same period A debt not due upon
being presented shall if absolute be satis
fied by the payment of such sum as the
court or judge thereof may prescribe by
order to be equal to its present value and if
contingent by the payment into court for
the benefit of the creditor subject to the
contingency of a sum to be ascertained in
like manner equal to its present value

117180 Administratorspersonal liabil
ity to creditor When upon the filing of a
semiannual account an order is made as
provided in ORS 117030 thereafter the
executor or administrator is personally liable
to each creditor included in such order for

such amount

117190 to 117300 Reserved for expan
sion

DISTRRIBUTION TO LEGATEES
IDEVISEES AND HEIRS

117310 Pay personalty escheat
1 If all the charges and claims have been
satisfied upon the first distribution of the
assets or as soon thereafter as they may be
the court or judge thereof shall direct the
payment of legacies and the distribution of
the remaining proceeds of the personal prop
erty among the heirs or other persons en
titled thereto

2 If upon such distribution any heir
devisee or other person entitled to any of
such proceeds fails to apply for his or her
portionof the proceeds for a period of three
months after the making and entering of an
order of distribution by the court having
probate jurisdiction of the estate such court
may at any time thereafter upon a showing
to that effect being made by the executor or
administrator make an order directing such
executor or administrator to pay the portion
which such person is entitled to receive to
the county treasurer of the county The
county treasurer shall keep the same in a
special fund subject to the further order of
the court for the payment of it to the person
entitled to receive it upon application there
for If no such order is made and the same

is not applied for by the person entitled to re
ceive it for a period of one year from the
date when the county treasurer receives it
the sum shall be paid by the county treas
urer to the State Land Board and the same
shall be placed in the escheat fund of the
state The person entitled thereto may there
after and within 10 years from the date of the
payment thereof to the State Land Board
apply for and recover the same as provided
for the recovery of escheat funds in ORS
120130 to 120150

117320 When realty is discharged from
administration distribution of surplus The
real property of the deceased is the property
of those to whom it descends by law or is
devised by will subject to the possession of
the executor or administrator and to be ap
plied to the satisfaction of claims against
the estate expenses of administration or
sold as by ORS 116705 to 116830 provided
but upon the settlement of the estate and
the termination of the administration there

of so much of such real property as remains
unsold or unappropriated is discharged from
such possession and liability without any
order or decree therefor but if there is any
surplus of the proceeds of the sale of such
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SETTLEMENT AND DISTRIBUTION

real property or any part thereof the court
or judge thereof shall order and direct a
distribution of such surplus among those
who would have been entitled to the real

property if it had not been sold

117330 Bequests and legacies when
liable for debts The property real and per
sonal given by the will to any devisee or
legatee is liable for the payment of the fun
eral charges expenses of administration and
claims against the estate and if there is
more than one such devisee or legatee then
in proportion to the value or amount of the
several devises or legacies except that spe
cific devises and legacies shall be exempt
from such liability if such appears to have
been the intention of the testator and there
is other sufficient property to satisfy such
charges expenses and claims

117340 Contribution among legatees
devisees and heirs When any testator in his
will gives any chattel or real estate to any
person and the same is taken in execution
for the payment of the testatorsdebts then
all the other legatees devisees and heirs
shall refund their proportional part of such
loss to the person from whom the bequest
was taken

117350 Application for distribution of
share of realty or personalty At any time
after the filing of the first semiannual ac
count any heir devisee or legatee may apply
to the court by petition for an order that
he have the possession and rents and profits
thereof of the portion of the real property
to which he may be entitled and that pay
ment be made to him of his legacy or dis
tributive share of the personal property of
such estate as the case may be

117360 Notice of application proceed
ings thereon undertaking of distributee
Notice of the application mentioned in ORS
117350 shall be given to the executor or ad
ministrator 10 days before the term at which
it is made If upon the hearing it appears
that the estate is but little in debt the court
in its discretion may grant the petition or
some part thereof upon the condition that
the applicant files with the clerk within a
time specified in the order an undertaking
with one or more sufficient sureties for the
benefit of whom it may concern in a sum
double the value of such real property leg
acy or distributive share to be void upon the
condition that such heir legatee or devisee
will pay when required his proportion

117510

towards satisfying any claim against the
estate

117370 Qualification and justification
of sureties costs The sureties in the under
taking mentioned in ORS 117360 shall have
the same qualifications as sureties in bail
upon arrest and shall justify before the
court or judge thereof in like manner The
costs of the proceeding shall be paid by the
applicant

117380 Application by representative
for refund by distributee If after the giving
of the undertaking mentioned in ORS

117360 it becomes necessary to require the
payment of all or any part of the sum there
in specified to satisfy any claim against the
estate the executor or administrator shall
apply by petition to the court for a decree to
that effect Notice of the application shall be
given to the party filing the undertaking 10
days before the term at which the appli
cation is made

117390 Decree for refund If upon the
hearing it appears necessary and proper that
the payment mentioned in ORS 117380 be
made the court shall decree accordingly
specifying therein the amount to be paid
and within what time If the amount is not

paid within the time specified the decree
may be enforced against such party and the
sureties in the undertaking by execution in
the same manner as a decree in the circuit
court

117400 to 117500 Reserved for expan
sion

DETERMINATION OF HEIRSHIP

117510 Order for determination of heir

ship petition appointment of guardian 1
In all estates being administered in this
state where the court in which the estate is
being administered considers that reasonable
doubt or uncertainty exists on the showing
submitted as to who are the heirs or persons
entitled to distribution in whole or in part of
such estate or where any person claiming to
be an heir or distributee shall request such
action the court shall after six months
from the issuance of letters testamentary or
of administration order that the question of
heirship or right to distribution or both be
determined under the provisions of ORS
117510 to 117560

2 Any person claiming to be an heir of
the deceased or to be entitled to distribution
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117520 ESTATES OF DECEDENTS

in whole or in part of such estate may as
plaintiff thereupon file a petition in the
matter of such estate setting forth with
reasonable particularity the facts constitut
ing his claim of heirship or interests as distri
butee Any number of persons claiming to be
heirs or distributees or both may join in the
petition which shall be verified as a plead
ing The date and place of birth of the de
cedent and the names of his parents if
known to the plaintiffs shall be stated in
the petition together with such facts as are
known to the plaintiffs respecting his past
residence and the full name age birthplace
residence and relationship to the deceased
of each plaintiff shall be given therein and
the petition shall set forth facts sufficient to
show that prima facie each plaintiff is en
titled to be declared an heir or distributee of

a share in the estate and the proportionate
share to which he is entitled If no such peti
tion is filed by any heir or claimant within
30 days after the order for the determina
tion of heirship or the right to distribution
the administrator or executor may petition
the court for a hearing and order upon the
question of heirship and distributive rights
Such petition shall set forth facts showing
the appointment and qualifications of the
petitioner and such other information with
in his knowledge as may be pertinent to the
question involved

3 Any persons who have not joined as
plaintiffs in the petition but who appear
from the facts therein stated to have or

claim rights as heirs or distributees and all
persons not plaintiffs who have filed in the
matter of the estate written claims to be

heirs or distributees stating therein respec
tively their names ages residences places
of birth and relationship to the deceased and
all other persons known to the plaintiffs or
any of them to have or claim rights as heirs
or distributees of the estate shall be made
defendants It shall be stated also in the

petition that none of the plaintiffs knows
of any person not made a party therein who
is or claims to be an heir or distributee of

such estate The name age residence and
relationship to the decedent of each defend
ant shall be stated in the petition or other
wise it shall be stated therein that the same
is not known to the plaintiffs or any of
them and that the plaintiffs havenot been
able to ascertain the same by reasonable
diligence

4 The petition shall also be directed
against all persons unnamed or unknown

having or claiming any interest in such
estate as heirs or distributees and they shall
be designated as defendants therein If a
minor is a defendant his guardian shall be
joined with him if he has one within this
state and otherwise a guardian ad litem
shall be appointed by the court to appear for
such minor after the court has acquired
jurisdiction through the service of citation
by publication or otherwise against such
minor but no guardian ad litem shall be re
quired for an unknown defendant

5 The petition shall pray the court to
ascertain and declare the rights of all per
sons to the estate and all interests therein
and to enter a decree in accordance with the

facts therein shown as to who are the heirs
and directing to whom distribution shall be
made

6 Before setting the petition down for
hearing the court shall examine it and may
order that it be made more definite and cer

tain in any respect deemed proper and that
any other persons whom it may deem proper
be added as defendants

117520 Order for hearing citation to
persons interested Upon the filing and pre
sentation of such petition the court shall
make an order setting the same down for
hearing at a time fixed therein not less than
90 spays nor more than six months from the
date of such order and directing the issu
ance and the service at least 20 days in ad
vance of the hearing of a citation against all
persons named or designated as defendants
in the petition requiring them to appear be
fore the court at the time set for the hearing
and show cause if there is any why the
facts should not be found and the rights of
heirship and distribution to the estate de
creed as set forth and prayed for in the
petition of the plaintiffs on file therein It is
not necessary to set forth in the order or
citation the allegations of the petition as to
the facts nor the relief prayed for otherwise
than by such reference thereto The citation
shall further require the defendants and
all persons named or unnamed having or
claiming any interest in the estate of the de
cedent to appear before the court at the
time and place specified in the order and file
answers setting up their respective claims
of heirship ownership or interest in the
estate

117530 Service and return of citation

and petition Upon all defendants known and
resident within this state such citation shall
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SETTLEMENT AND DISTRIBUTION 117560

be served and returned as a summons and a
copy of the petition shall be served there
with Upon all defendants unknown or non
resident such citation may be served by pub
lication in a newspaper published in the
county and designated by the court not less
than once each week for six successive weeks

A copy of the order for hearing together
with a copy of the petition shall be forth
with after the making of such order depos
ited in the postoffice directed postpaid to
each known defendant residing outside this
state at his place of residence unless it ap
pears from the petition that such place of
residence is neither known to the plaintiffs
nor can with reasonable diligence be ascer
tained by them Proof of service of the cita
tion and of the deposit thereof in the post
office shall be the same as in case of a

summons Upon proof of such service to the
satisfaction of the court the court shall
acquire jurisdiction to ascertain and deter
mine the heirship ownership and interest of
all persons in and to the property of the
decedent

117540 Trial of issues stay of proceed
ings and notice to Governor if deceased died
without heirs Any person appearing at or
before the time fixed for the hearing may
file in the matter his verified answer to the

petition in which he may put in issue any
of the facts therein stated and shall set
forth the facts constituting his claim of
heirship ownership or interest in the estate
with such particularity as the court may re
quire and serve a copy thereof on the plain
tiff or his attorney The plaintiff may reply
thereto Evidence may be taken orally or by
deposition in the same manner as in civil
actions The issues of law and of fact arising
in the proceeding shall be disposed of as in
civil suits Any order determining either
affirmatively or negatively the rights of any
person as an heir or distributee is a final
order and an appeal therefrom by any party
aggrieved shall lie as from any other final
order of the court in a probate proceeding
The court shall enter the default of all per
sons failing to appear plead prosecute or
defend their rights and upon the trial of
the issues arising upon the pleadings or upon
the facts stated in the petition in case of a
default the court shall determine who are
the heirs of the deceased who are entitled
to distribution of his personal estate on final
settlement and the interest of each respec
tive claimant therein The court shall not

decree any person to be an heir or distribu
tee of an estate unless satisfied from the

proofs submitted that such person bears the
relationship to the deceased which he claims
to bear in which connection the verified
petition and any affidavits depositions oral
testimony and transcripts of church or offi
cial records or other evidence submitted
may be considered When the court has
reason to believe that the deceased has died

without heirs the proceeding shall be

stayed for 60 days and the court shall cause
immediate notice to be given to the Gover
nor

117550 Missing heirs or distributees
In proceedings under ORS 117510 to 117560
the probate court shall not refuse to find
who are the heirs or distributees entitled to

any estate being administred therein because
of the supposed or possible existence of an
unknown or missing heir or distributee who
has failed to appear at the time fixed in the
order of the court for the hearing of the
petition unless it affirmatively appears that
such missing or unknown heir or distributee
has been seen or heard from within a period
extending back not more than seven years
prior to the death of the person whose
estate is under administration nor shall it
be presumed without affirmative proof
thereof that any such missing or unknown
heir or distributee left issue but the court
shall in such a case presume and adjudge
that such heir or distributee has died with

out issue prior to the death of the decedent
and shall ascertain the heirs and order dis

tribution accordingly

117560 Decree conclusiveness appeal
reopening of proceedings 1 The order or
decree of the court made under ORS 117510

to 117560 determining who are the heirs or
distributees entitled to the property of any
decedent which may remain on hand at the
close of administration and the shares there

in to which such persons are entitled is
final and conclusive subject only to the
right of appeal and the executor or admin
istrator is protected in making distribution
in accordance therewith

2 However any defendant or claimant
known or unknown against whom service of
citation has been made by publication and
who has not had actual knowledge of the
pendency of such proceedings prior to the
entry of a decree therein or his represen
tatives may upon good cause shown and
upon such terms as may be proper be al

785



117610 ESTATES OF DECEDENTS

lowed to answer and set up his rights and to
defend after the decree and within three

years from the entry thereof If the defense
is successful and his claim is established
there shall be decreed to him the share in the

real property of the decedent to which he is
entitled If distribution of the personal prop
erty or any part thereof has been made
such restitution may thereupon be compelled
as the court shall direct and judgment may
be given and execution may be issued against
each of the distributees for the part he
should refund All persons who have appeared
in the original proceedings or who have
been adjudged heirs or distributees or ac
cepted any distributive share are deemed
to be before the court and the court has
jurisdiction of their persons for the space of
three years from the date of the original
decree for the purpose of any proceedings
to reopen the same or order restitution The
application to reopen the decree shall be
personally served upon each of them if
within this state and otherwise such ser
vices by citation and notice as the court may
direct shall be given to each of them

117570 to 117600 Reserved for expan
sion

FINAL ACCOUNT

117610 Filing final account hearing
thereon 1 When the estate is fully admin
istered the executor or administrator shall
file his final account Such account shall be

verified by his own oath and contain a
detailed statement of the amount of money
received and expended by him from whom
received and to whom paid and refer to the
vouchers for such payments and the amount
of money and property if any remaining
unexpended or appropriated The account
shall affirmatively show that all personal in
come taxes and inheritance taxes which have

become payable have been paid and that all
such taxes which will become due are se

cured by bond deposit or otherwise
2 Upon the filing of the final account

the court or judge thereof shall appoint a
day at some time subsequent thereto for the
hearing of objections to such final account
and the settlement thereof and shall direct
the administrator or executor to give notice
thereof in some newspaper published in the
county and designated by the administrator
or executor if there is one or otherwise in
such newspaper as may be designated by the

court or judge as often as once a week for
four successive weeks and oftener if the
court or judge shall so direct Before the
time appointed for the hearing and settle
ment of a final account the executor or ad
ministrator shall file with the clerk a copy
of the notice thereof with the proper proof
of its publication as directed

117620 Objections to final account by
whom and when made An heir creditor or
other person interested in the estate may
on or before the day appointed for such
hearing and settlement file his objections
thereto or to any particular item thereof
specifying the particulars of such objections
but no creditor is allowed to object to such
account whose claim has been satisfied as
allowed by the executor or administrator
or established by judgment or decree

117630 Effect of decree upon final ac
count order setting forth heirs and legatees
Upon the final hearing the court shall give
a decree allowing or disallowing the final
account either in whole or in part as may
be just and right Such decree in any other
action suit or proceeding between the par
ties interested or their representatives is
primary evidence of the correctness of the
account as thereby allowed and settled The
court shall also make an order setting forth
the names and ages of the heirs and legatees
of such estate and such order shall be prima
facie evidence of the facts set forth therein

117640 Representative chargeable with
the amount of inventory An executor or ad
ministrator is chargeable in his account with
all the property of the estate which may
come into his possession at the value of the
appraisement contained in the inventory
except as in ORS 117650 otherwise pro
vided

117650 Representative not to profit or
suffer through change in values or inability
to collect An executor or administrator shall
not make profit by the increase in value of
the property of the estate nor suffer loss
for the decrease in value or the destruction

thereof without his fault If any of the
property of the estate sells for more than its
appraised value he shall account for the ex
cess If any such property sells for less than
its appraised value he shall not be responsible
for the loss unless occasioned by his fault
He shall not be accountable for the debts

due the estate if it appears that they remain
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uncollected without his fault He shall not

purchase any claim against the estate which
he represents and if he satisfies any such
claim for less than its nominal value he is
only entitled to charge in his account the
sum actually paid

117660 Expenses and compensation of
representative An executor or administrator
is allowed in the settlement of his account
all necessary expenses incurred in the care
management and settlement of the estate
including reasonable attorney fees in any
necessary litigation or matter requiring legal
advice or counsel For his services he shall

receive such compensation as the law pro
vides but when the deceased by his will
has made special provision for the compen
sation of his executor such executor is not
entitled to any other compensation for his
services unless within 10 days after his
appointment he subscribes and files with the
clerk a written declaration renouncing the
compensation provided by the will

117670 When court to reduce compen
sation provided by will Notwithstanding the
provision in the will for the compensation
of an executor if the estate is insufficient to
satisfy the claims against it the court shall
reduce such compensation so far as may be

117690

necessary to satisfy such claims to an
amount equal to what the executor would
have been entitled if no such provision
had been made

117680 Compensation of representative
1 The compensation provided by law for
an executor or administrator is a commission

upon the whole estate accounted for by him
as follows

a Seven percent of any sum up to
1000

b Four percent of all above 1000 and
not exceeding 10000

c Three percent of all above 10000
and not exceeding 50000

d Two percent of all above 50000
2 In all cases such further compensa

tion as is just and reasonable may be allowed
by the court or judge thereof for any extra
ordinary and unusual services not ordinarily
required of an executor or administrator in
the discharge of his trust

117690 Proceedings in case of neglect
to file final account An executor or admin
istrator who fails to file his final account as

provided in ORS 117610 may be proceeded
against in like manner and with like effect
as provided in ORS 117020 in case of failure
to file a semiannual account
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